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PREFACE 


In this volume there have been assembled actual reprints of the official documents concerned in the indictment of the 
American Medical Association and other defendants by the United States government, together with a story of the indictment, x 
the opinion of Justice James M. Proctor in the United States District Court on the demurrer to the indictment, the opinion of 
the Court of Appeals, and various editorials, newspaper comments and similar documents of interest in this case. The material 
has been reprinted as of general interest in relationship to this matter, which has had public attention for some four years. 


All of this material has been published from time to time in The Journal of the American Medical Association. 


Morris FisHpern, M.D. 
Editor, Journal of the American Medical 
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AN EDITORIAL 


The Journal of the American Medical Association, Aug. 6, 1938, page 534 


THE DEPARTMENT OF JUSTICE INTER- 
VENES IN MEDICAL CARE 

On Sunday afternoon, July 31, delicately timed for 
Monday morning newspapers, which have in the sum- 
mer plenty of space, Thurman W. Arnold, assistant 
attorney general in the Department of Justice of the 
United States, author of a work on economics and 
government called “The Folklore of Capitalism,” 
released a statement indicating that the Department of 
Justice proposes to prosecute the American Medical 
Association as a monopoly under the federal anti- 
trust laws if a grand jury investigation to be made in 
the District of Columbia results in indictments against 
the American Medical Association, against the affiliated 
society in Washington, and against certain leaders of 
organized medicine. 

This is the third statement issued to the press by 
the assistant attorney general as to the intentions of the 
Department of Justice in this regard. In the statement 
just issued to the press, the assistant attorney general 
apparently offers to the American Medical Association 
and to the others concerned an opportunity to avoid 
trial by agreeing to consent decrees which will assure 


the cooperation of the Association in the operation of 
cooperative clinics. Elsewhere in this issue (page 
537) appears a copy of the complete statement issued 
by Mr. Arnold. It becomes apparent from the quo- 
tations in the press that the Department of Justice 
feels that organized medicine should have nothing to 
say about methods of payment for medical services ; it 
is even proposed that hospitals shall have nothing to say 
as to who may or may not practice within their walls. 

The statement by the assistant attorney general is 
in accord with the point of view which he has held for 
some time in relationship to our government. Appar- 
ently it remains to be determined whether or not the 
federal administration can use the laws and the courts 
to mold the people of the United States to its beliefs 
in every phase of life and living, and whether or not 
fundamental principles of common justice which have 
prevailed in this country in the past are to be relegated 
to the limbo of forgotten things. Until the courts have 
spoken, physicians need have no fear as to the legality 
of the service which they render or as to the place which 
the American Medical Association occupies in out 
national economy. 


STATEMENT BY THURMAN ARNOLD, ASSISTANT ATTORNEY GENERAL, 
DEPARTMENT OF JUSTICE, RELATIVE TO INVESTIGATION OF 
AMERICAN MEDICAL ASSOCIATION 


The Journal of the American Medical Association, Aug. 6, 1938, page 537 


The following is the announcement made by Thurman Arnold, 
assistant attorney general, in connection with the investigation 
of the medical profession. 


A preliminary investigation made by the Department of 
Justice in response to numerous complaints has disclosed the 
following situation with reference to activities within the medical 
profession in the District of Columbia: 

Group Health Association, Inc., was organized in the Dis- 
trict of Columbia a year ago by 2,500 Government employes, 
principally from the lower salary classes, to provide prepaid 
medical care at a cost which the members could afford to pay. 
This group retained its own physicians, who have undertaken 
to provide the members with virtually complete medical care. 
The Medical Society of the District of Columbia, the American 
Medical Association, and some of the officials of both these 
organizations, are attempting to prevent this association from 


ee Methods Used 
The methods they have used are: 


1, Threatened expulsion from the District Medical Society 
of doctors who accept employment with Group Health Associa- 
tion. Because of the power and standing of the Medical Society, 
and the stigma sometimes attached to expulsion from it, this 
causes Group Health Association great difficulty in employing 
competent physicians. 

2. Threatened expulsion from the Medical Society of doctors 
who take part in medical consultations with doctors on the 
Group Health Association staff. This in effect amounts to 
forcing members of the Medical Society to participate in an 
illegal boycott of Group Health Association doctors. 


3. The exclusion from Washington hospitals of the Group 
Health Association staff doctors; this has been accomplished 
either in combination with the various hospitals or by means 
of influence, which may or may not have amounted to coercion, 
upon them. This exclusion has made it impossible for doctors 
affiliated with Group Health Association to practice their pro- 
fession in the hospitals and it has prevented members of the 
association who enter the hospitals as patients from having the 
services of the physicians of their own choice. 


See Law Violation 

In the opinion of the Department of Justice, this is a violation 
of the antitrust laws because it is an attempt on the part of 
one group of physicians to prevent qualified doctors from carry- 
ing on their calling and to prevent members of Group Health 
Association from selecting physicians of their own choice. 

The department interprets the law as prohibiting combina- 
tions which prevent others from competing for services as well 
as goods. 

The particular persons responsible for this violation can only 
be ascertained by a grand jury investigation. Such an investi- 
gation will be undertaken by the department in the near future. 

The reasons for issuing this statement prior to the calling of 
a grand jury, follow the general policy heretofore announced. 
The two objectives of the antitrust laws are, first, to act as a 
deterrent and to provide a means of maintaining competitive 
conditions in the future. The second objective is a constructive 
aim which requires the cooperation of those 

In obtaining this cooperation, the Department must avoid 
making surprise moves. It must warn those who are engaged 
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in what the Department considers violations of the acts of its 
attitude toward such activties; and in fairness to them and for 
their own protection, it must do so as far in advance as possible, 
Such advance notice may also be useful in calling the attention 
of Congress to the Department’s interpretation of the law so 
that possible amendments may be considered. Advance notice 
of a contemplated grand jury proceeding is not always possible. 


Objective Defined 


Tactical reasons, in some cases, as to where it is feared that 
witnesses may be approached, may compel action without warn- 
ing. These reasons, however, do not exist in a proceeding 
against men of the character of those engaged in the profession 
of medicine. 

In obtaining the cooperation necessary to accomplish the 
Department's antitrust proceedings, it is necessary to put the 
prosecution in its proper setting. It is therefore important to 
repeat that an indictment for violation of the antitrust laws 
does not necessarily charge a crime involving moral turpitude. 

Thus, in the present case, the Department does not take the 
view that the offenses committed are crimes which reflect upon 
the character or high standing of the persons who may be 
involved. The analogy to which this proceeding should be 
compared is that of a prosecution for reckless driving, com- 
mitted by a person of distinction and good-will who is in a 
hurry to meet his legitimate engagements. 

The absence of mortal turpitude, however, does not lessen the 
duty of the Department to prosecute where it believes violations 
of the antitrust laws have occurred. This duty has been laid 
upon it by Congress. Congress has given it no right to use the 
distinction between malicious violations of the antitrust law and 
reckless or careless violations as a basis for its choice between 
civil and criminal procedure. 

Congress has not indicated that the respectable character of 
the defendants or their achievements in other fields, is a con- 
sideration for the Department’s action. Such matters are prop- 
erly within its province in recommending the type of sentence, 
but not in recommending the type of prosecution. 


No Alternative 


As the Department has already announced, therefore, where 
evidence of violations of the antitrust laws exists, it has no 
alternative except to proceed before a grand jury, except in 
those cases where past acquiescence or other special considera- 
tions have made a criminal proceeding inequitable. 

These introductory observations are necessary because the 
policy of issuing statements of this character is still new. They 
are intended to survey the general problem of antitrust policy 
of which this suit is a part. Their purpose is to create an 
atmosphere which leaves the door open to a constructive pro- 
posal at any stage of the litigation. In order to accomplish this 
it is important to understand that many types of antitrust viola- 
tions are in the nature of misdemeanors, and that the power 
of the courts to determine the sentence offers ample opportunity 
to avoid undue and unjustified severity on any individual. With 
the above restatement of our general antitrust policy in mind, 
we may proceed to consider the particular problems relating to 
the practice of medicine which form the background of this 
proceeding. 

ECONOMIC CONDITIONS OF MEDICAL PRACTICE 


Although this proceeding concerns especially the District of 
Columbia, it is selected because its importance is nation-wide 
and its value as a precedent is of far-reaching consequence on 
one of our most pressing problems. 

The illegal activities of organized medicine in this instance 
are typical of what has occurred in other cities throughout the 
country whenever cooperative health groups have been formed. 
In discussing the economic conditions of medicine which makes 
this suit of great importance, it is therefore appropriate to con- 
sider briefly some of the broader aspects of the national health 


hc Care for All 
In spite of great technical proficiency, the medical profession 
has not been successful in furnishing adequate medical care to 


all the American people at a cost that they can afford to pay. 
Careful studies have demonstrated that the individual practi- 
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tioner, even though he devotes a portion of his time to charitable 
work, cannot supply all the medical needs of persons of low or 
moderate incomes. 

Primarily this is not, of course, the fault of the doctor. It 
is a result of the low incomes of a large part of the community 
on the one hand, and of the increasing cost of adequate medical 
treatment on the other. The development of scientific apparatus, 
increasing specialization, and better standards of care, desirable 
as they are, have all contributed to this situation. 

Recent studies by government technicians have brought out 
the fact that the forty million persons in the United States in 
families with annual incomes of less than $800 cannot pay for 
medical care, and in many cases do not receive it when they are 
in need of it. 

For instance, at least half the present toll of mothers’ deaths 
in childbearing, and of infants in the first month of life, are 
preventable with proper prenatal care and medical services in 
delivery. Half the babies born annually in this country are in 
families with less than $1,000 income a year. It is therefore 
significant that infant mortality is five times higher in families 
with less than $500 a year than it is in families with $3,000 or 
more a year. 

Left Without Care 


These facts are cited because experience has demonstrated the 
definite possibility of reducing infant mortality and of danger 
to mothers by proper care. The enormous difference in the 
records of low-income families is prima facie evidence that the 
medical profession as it is now organized is not providing them 
with adequate care. 

Acute illness of all kind increases as one goes down the 
income scale. It is 47 per cent more prevalent in families on 
relief than in those with $3,000 or more annual income. Chronic 
illnesses are 87 per cent more prevalent in relief families; non- 
relief families of less than $1,000 income have twice the illness 
disability of families with more than $1,000. 

In any one year, 10 per cent of the families bear 41 per cent 
of the costs of illness. Another 32 per cent of the families bear 
41 per cent of the costs, while the remaining 58 per cent of the 
families bear only 18 per cent of the costs. 


Spreading Costs 


The same family may not stay in the same sickness group 
year after year. The incidence of serious illness is extremely 
uneven, among persons of the same income. That is the reason 
advanced for cooperative methods of payment for medical care; 
by spreading the cost over the whole membership, these methods 
provide adequate service to all at the cost of a moderate and 
uniform charge to each. 

This type of organization is already familiar in the United 
States in dealing with hospital charges, and has proved highly 
successful. Group hospital plans on a cooperative basis are in 
force in over sixty cities and cover more than 1,500,000 sub- 
scribers. 

These facts make it amply clear that the medical profession’s 
present efforts to meet the problem of making its knowledge 
and skill generally available have not proved successful even 
from its own point of view. 

Cooperative health associations are primarily aimed to help 
families not on relief. Theirs is the most pressing medical 
problem today because they have no public funds and will not 
go to charity. Many studies of the problem, such as the report 
of the committee on costs of medical care, a research com- 
mittee organized under a foundation grant, bring out the fact 
that the moderate income groups have peculiar difficulty in 
providing adequate medical service for themselves. 


Available Clinics 


The medically indigent in many localities have access to 
free clinics or charitable services by doctors, and their unsatis- 
fied needs may be more amply filled than at present by an 
expansion of private charity or governmental grants. But 
those with income enough to pay for some medical service 
either cannot avail themselves of these free facilities, or because 
of self-respect, they do not desire to do so. 

Such persons experience no difficulty when their medical 
needs are slight; but when serious illness strikes, or several 
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members of the family require attention within a short time, 
the financial burden is excessive. 

As has been stated above, these observations are made to 
put this proceeding in its proper setting. The Department of 
Justice is not in a position to decide whether or not cooperative 
health associations are a proper solution. Its function is rather 
to prevent artificial impediments by organized groups who 
desire to escape competition from the various attempts which 
may be made from time to time to bring down the cost of 
medical care. Aes 

Open Competition 

The Sherman act is not a method of directing or planning 
the future; instead, it is a means of keeping a competitive 
situation open so that those who can offer services at less cost 
are not impeded by agreements, boycotts, blacklists, expulsions 
from societies, or organized activities of any character. The 
economic conditions are surveyed not with an idea of planning 
a solution, but with the idea of keeping the situation free from 


restraint. 
Case Under Probe 


The circumstances of the case under investigation: Group 
Health Association is a consumers cooperative organization 
whose members pay monthly dues; with the funds collected 
the association retains a staff of physicians and operates a 
clinic. The association has encountered opposition from the 
Medical Society of the District of Columbia and from the 
American Medical Association since its formation. The medi- 
cal society’s methods have already been outlined in the intro- 
ductory portion of this statement. Typical examples of what 
has occurred may be given here. 

Even before Group Health Association had begun operation 
of its clinic, the local medical society and the American Medi- 
cal Association made public attacks upon the ethics of the asso- 
ciation and upon its legality and its financial soundness. 

At the same time the medical society began expulsion pro- 
ceedings against the association’s doctors; these proceedings 
were based upon charges of “unethical” conduct, although the 
doctors’ only offense had been their willingness to serve the 
association. Expulsion of the association’s doctors was sought 
not only from the Medical Society of the District of Columbia, 
but also from other medical societies affiliated with the Ameri- 
can Medical Association in other parts of the nation. 

The proceedings against one of the association’s doctors were 
carried to a conclusion and the doctor was expelled. Proceed- 
ings against another doctor are still pending. An effort also 
was made to secure the expulsion of a Washington specialist 
who had disregarded the society’s edict by engaging in profes- 
sional relations with a Group Health Association doctor. 


Striking Example 

A striking example of the restrictions placed upon Group 
Health Association’s doctors in securing consultations with 
other Washington physicians occurred in the case of a patient 
suffering from a serious heart ailment. The consulting spe- 
cialist was instructed by an officer of the Medical Society that 
he could not consult with the attending association physician. 
It was, therefore, necessary for the patient to see the specialist 
alone and for the specialist to communicate his conclusions to 
the Group Health Association doctor by correspondence. In 
other instances, Group Health Association checks have been 
rejected by Washington consultants because of fear of the 
Medical Society’s attitude. 

The close relationship existing between the medical society 
and the principal hospitals in Washington has resulted in denial 
to Group Health Association’s physicians of access to hospital 
facilities in the District of Columbia. Not even in emergency 
cases are these doctors allowed to attend their patients. For 
example, an association member earning $1,440 a year recently 
telephoned the association’s surgeon at midnight and reported 
that her husband had been taken to a Washington hospital with 
acute appendicitis, and requested that the surgeon come to the 
hospital immediately to take charge of the case. 


Choice Defined 


The hospital declined to permit the association surgeon to 
operate, notwithstanding the fact that the member had desired 
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this surgeon’s services and had paid for them through her mem- 
bership in the association. 

The member, therefore, was compelled to incur heavy surgi- 
cal and hospital expenses that she would not have needed to 
contract for if the association had been permitted to carry out, 
without interference, its agreement with her. She also was 
denied the right to have the doctor of her own choice attend 
to the case. 

TWO—THE CHOICE OF REMEDIES 

The evidence revealed by the present investigation appears to 
warrant submission to a grand jury for such action as that body 
may determine to be necessary. Such a course is in line with 
the ordinary practice of the department when it has informa- 
tion indicating that there have been violations of the criminai 
provisions of the law. As previously announced, the depart- 
ment feels that it cannot take the responsibility of declining to 
present to a grand jury evidence that the antitrust laws have 
been violated whenever it has such evidence in its possession. 

In the event that voluntary cooperation results in construc- 
tive proposals going beyond the elimination of illegal practices, 
the department will adhere to its previously announced policy 
of submitting such proposals to the court. as a basis for a con- 
sent decree. The department’s policy with respect to the con- 
current use of civil and criminal proceedings has already been 
explained in detail in the statement relating to the prosecution 
of the auto finance companies, issued on May 18, 1938. 


THREE—ECONOMIC RESULTS TO BE EXPECTED 


In instituting this proceeding, the Department of Justice 
again emphasizes that it is not deciding what are the proper 
methods of solving the problems of medical economics or indeed 
whether cooperative health associations have a place among 
those methods. It simply takes the position that monopoly prac- 
tices should not be employed to prevent what may be illuminat- 
ing experiments in this field. 

The Group Health Association seems to provide the oppor- 
tunity for such an experiment, since it is composed of Govern- 
ment employes of general similarity of health, income and 
working conditions, and occupies a field in the Nation’s Capital 
where close observation may be made of the results, and ade- 
quate publicity given to any conclusions. 

The department believes that the antitrust laws make it 
illegal for medical societies or individual practitioners in the 
District of Columbia to obtain or retain for themselves a 
monopoly of the community’s medical services, so long as ade- 
quate standards are maintained in the treatment of patients 
among those doctors who are willing to serve cooperative or 
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No combination or conspiracy can be allowed to limit a doc- 
tor’s freedom to arrange his practice as he chooses, so long 
as by therapeutic standards his methods are approved and do 
not violate the law. Organized medicine should not be allowed 
to extend its necessary and proper control over standards 
having to do with the science and art of medicine, to include 
control over methods of payment for services involving the 
economic freedom and the welfare of consumers and the legal 
rights of individual doctors. 

There should be free and fair competition between new forms 
of organization for medical service and older types of practice, 
without the use of organized coercion or illegal restraint on 
either side. If the newer forms of organization should result 
in inferior standards of therapy, as is feared by their medical 
opponents, that fact can be revealed only by experiment, 

It is hoped that this proceeding will lead to the cessation of 
such practices as have been alluded to above, with the result 
that there may be free and fair competion between the new 
forms of organization and the older types of practice, 

When further legislation is desirable, and if so, its form may 
perhaps be indicated as a result of this investigation, 


THURMAN ARNOLD, 


Approved: Assistant Attorney General. 
HOMER CUMMINGS, 
Attorney General. 


July 30, 1938. 
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CHICAGO TRIBUNE DISCUSSES ARNOLD’S PRONUNCIAMENTO 
EDITORIAL CHICAGO TRIBUNE, TUESDAY, AUGUST 2 


PROSECUTING THE DOCTORS 


The department of justice has announced its intention of 
proceeding against the American Medical association and its 
affiliated Washington society as a conspiracy in restraint of 
trade. The evidence is about to be presented to a federal grand 
jury for appropriate action. 

Thurman Arnold, assistant attorney general in charge of 
monopoly prosecutions, has issued a statement of his reason for 
the present action. Mr. Arnold says that some 2,500 govern- 
ment pay rollers in Washington have joined what they called 
Group Health Association, Inc. The members pay a flat fee 
and in return receive medical services as needed. The medical 
society disapproved the plan. Physicians in Washington were 
put on notice that if they accept employment from Group Health 
association they would be dismissed from the society. Likewise, 
physicians who were summoned into consultation by the Group 
Health staff were to be expelled. According to Mr. Arnold that 
meant, in turn, that their hospital connections would be severed. 
The experience of the physicians led by Dr. Louis Schmidt 
who were disciplined by the Chicago Medical society for 
coéperating with a number of low cost medical clinics in Chicago 
no doubt served as a precedent for the action of the Washington 
branch. 

A great many persons, including a substantial number of 
medical men, believe the doctors’ societies have been too zealous 
in preserving the traditional professional relationship. It is not 
necessary to go into the merits of that controversy. The worst 
that can be said of the medical societies—and it has been said 
often—is that they have been following trade union practices. 
Members have been subjected to regulations which forbid them, 
under penalty of expulsion from their union, from freely con- 
tracting for their services. 

The American Medical Association, in short, is facing prose- 
cution as a trade union. This is curious because trade unions 
are specifically exempt from the operations of the anti-trust 
laws. It is doubly curious because of all the trade unions 
ever known the medical association is the one which has been 
the least selfish, the most public spirited. 


There is no union scale for doctors. There are no union 
hours. The ablest medical men in every community give their 
services without pay to the poor as a matter of course. Few 
doctors are rich and many an able physician earns little more 
than a bare livelihood. Thanks largely to their trade union, 
the standards of training and competence in the profession have 
risen steadily with the years. Eight or ten years of strenuous 
study and apprenticeship are required before the doctor is 
permitted to earn a thin dime. 

This administration in Washington has given every encour- 
agement to C. I. O. unionism, characterized by the grossest 
kind of coercion. The C. I. O. has been egged on to crack the 
skulls of workmen who didn’t care to join its ranks; to seize 
and hold property in violation of law and justice; to wreck 
factories, resist the police, intimidate local officials. The aim 
was to deny to the man who refused to join the C. I. O. every 
chance to work. All this and much more like it has had the 
full blessing of the administration. Indeed, the labor board has 
repeatedly ordered the reémployment of C. I. O. men guilty of 
rioting. 

But when the doctors in pursuit of an ideal of the proper 
relation of physician to patient have done no more than expel 
from their society members who refused to accept its rules of 
ethics, the medical association is haled into the courts almost 
as a common criminal. 

To earn the regard of this administration the American 
Medical association should have ordered its members to accept 
no less than $10 for a call, cash in advance, and to refuse treat- 
ment except on those terms; should have picketed the offices 
of doctors who refused to accept its scale of wages and hours; 
should have brought in plug-uglies armed with baseball bats 
to wreck the laboratories of Group Health association and 
brain any one attempting to enter the place. 

The kind of trade unionism represented by the A. M. A,, 
which establishes high professional standards for its members, 
continually raises those standards, publishes important scientific 
journals, and demands of every member that he put his patient’s 
interest above his own is criminal in the Washington of 1938. 


AN EDITORIAL 


The Journal of the American Medical Association, Aug. 13, 1938, page 620 


THE COLUMNISTS COMMENT ON THE 
ARNOLD PRONUNCIAMENTO 


Elsewhere in this issue (p. 623) appear editorials pub- 
lished in various newspapers relative to the pronuncia~ 
mento of Thurman Arnold, who proposes to determine 
whether or not the American Medical Association is a 
monopoly. Seldom has an action taken by the Depart- 
ment of Justice aroused the public interest and attention 
developed by this action. In addition to the editorials 
in the newspapers, practically every one of the column- 
ists syndicated in newspapers throughout the country 
has had something to say on the subject. 

Paul Mallon, widely circulated by King Features 
Syndicate, in his column News Behind the News, after 
describing the case and stating that if the American 
Medical Association is a monopoly so is the American 
Bar Association, says that this suit— 

ould si i rtment is misnamed and 
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alone the law, but social and economic theories. 


Mr. Mallon also indicated that application of this prin- 
ciple would mean that newspaper correspondents might 
object because some of them cannot get into the press 
galleries of Congress, and the attendance on the Presi- 
dent’s press conferences is also strictly limited. Those 
who can get in have a great commercial advantage over 
those who cannot. 

Mr. Hugh Johnson feels that the attitude of the 
American Medical Association in resisting cooperatives 
is “heading straight for the dog-house of public dis- 
favor” but he is inclined to think that the Department 
of justice has not picked out the way— 
to bring about the desired end. It is a slick, novel 


and sort of smart-aleck use of a 40-year-old law for a purpose 
which nobody ever before believed that it was intended. 


David Lawrence, widely syndicated, feels that— 


the doctors have a society which is as much entitled to protec- 


tion under the Wagner Relations Act as any other association 
of service workers. 
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After explaining his view that the Department of Justice 
has intervened principally to help the Group Health 
Association, Inc., Mr. Lawrence says: 


The attempt to drag the antitrust laws into a controversy 
over what is or is not proper medical care is a piece of amazing 
political stupidity, but it is another example of how the zealots 
in the administration, with the full approval of President 
Roosevelt, are manipulating the laws of the United States to 
gain the goals of their so-called social experiments. 


Mrs. Walter Ferguson, after explaining the nature 
of the controversy in Washington, says: 


The average layman holds himself aloof from the contro- 
versy about his welfare now raging between the federal govern- 
ment and the American Medical Association. 

If he is a middle-class citizen, he considers himself a martyr 
and is fond of saying that only the very rich and the very poor 
receive any consideration from doctors—although I doubt 
whether he would be willing to exchange places with the poor. 

If we ‘are honest, we must admit that our attitude toward 
the doctor has always been irritable and without consistency. 
We're ready to spend money on everything except our health. 
Most families will make any sacrifice to buy an automobile on 
the instalment plan, while they feel much aggrieved if they 
have to invest monthly sums to pay for medical attention which 
may have kept one of them out of the grave. 


In the Baltimore Sun Mr. Henry L. Mencken says: 


A defect common to all the plans so far proposed is that they 
are confined to employed persons and offer no aid to the unem- 
ployed. The latter are thus thrown on the free clinics, which 
are mainly manned by doctors who get nothing for their work. 

This puts a very heavy burden on the medical profession, 
and there are doctors who begin to find it almost intolerable. 
Proposals have been made that the federal government offer 
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them some remuneration, and no doubt this will be done as 
soon as the New Deal wizards can get around to it. 

But whether the doctors will accept remains to be seen. 
Most of them are unalterably opposed to going on the public 
pay roll and so submitting their work and their fortunes to 
the will and whim of politicians. 

Their opposition is hardly likely to be lessened by the fact 
that all the Communist organs have begun a violent campaign 
against them, denouncing them as sharks and scoundrels. Or 
by the fact that the New Deal has now joined in. 


A newspaper columnist named Jay Franklin, who has 
repeatedly attacked the American Medical Association 
since he first appeared on the newspaper horizon and 
who endeavors to identify the Editor of THe JouRNAL 
as personally responsible for every policy of the Ameri- 
can Medical Association, devotes most of his discussion 
to a further attack. It is impossible to find anything 
in his column sufficiently sensible to merit quotation. 
He writes as though authoritatively without having 
made the slightest apparent effort to find out the facts. 
In contrast, Bugs Baer, in a few succinct sentences, puts 
his finger squarely on the political motives involved in 
the attempt to make medical care the issue in future 
political campaigns: 

The doctors don’t approve of the federal health plan subject 
to a prescription by thirty-six states. A Democratic pharmacist 
deciphering a Republican doctor’s diagnosis might mix in too 
much filibuster and not enough relief. 

Health shouldn’t be subject to politics. And when we're 
sick we don’t want the opposition voting on it. 


The insurance companies are nonpartisan. They pay off like 
a slot machine either way. 


PRESS COMMENT ON THE ARNOLD PRONUNCIAMENTO 


EDITORIAL, The Journal of the American Medical Association, Aug. 13, 1938, page 623 


THE SOFT IMPEACHMENT 
New York Herald Tribune, August 2 


The nation is just getting itself adjusted to Mr. Thurman 
Arnold’s novel method of antitrust prosecution by what might 
be called the soft impeachment. His recent announcement that 
he was setting out to enjoin the motion picture companies as 
violators of the law, but was doing so in only the most con- 
structive and friendliest possible spirit, had much to recommend 
it; here at last, it seemed, was a way through which the anti- 
trust laws might be made into really serviceable instruments of 
rational industrial regulation. But when Mr. Arnold suddenly 
extends the same polite constructivity into the nonindustrial 
problem of group medicine one is not, in the first moment of 
astonishment, quite so sure. 

The implications of the proceeding are so remarkable as 
rather to overshadow the specific allegations of sabotage against 
the district medical society. To begin with, Mr. Arnold can 
scarcely have much confidence that a criminal prosecution would 
stick in the courts. There are various decisions to the effect 
that the prohibited restraint of “trade or commerce” must apply 
to goods or commodities, while the Clayton act specifically 
excludes the “labor of a human being” as an article of com- 
merce. Surely, a doctor’s laborious services could not easily 
be brought within the scope of the antitrust laws. But the 
Arnold method is not aimed at a court battle; it proposes rather 
to extort a consent decree without one. 

The consent decree has been used before now to enforce, 
through the mere threat of prosecution, an extent of govern- 
mental regulation which the prosecution itself might fail to 
sustain. That aspect of Mr. Arnold's sweet reasonableness 


might not matter so much in the proper field of antitrust law, 
where there are always plenty of capable opposing counsel; but 
extended into the problems of medical practice it seems fraught 
with ominous possibilities. 

And there are other peculiar things about this proposal to 
settle the complex social issues centering around medical care 
by the kindly intervention of the Department of Justice, with 
criminal charges and a grand jury investigation. Mr. Arnold 
himself notes, under the head of “economic results to be 
expected” that prosecution in the nation’s capital will ensure 
“adequate publicity.” (It could ensure little else; for, since 
medicine, if “commerce” at all, is certainly not interstate com- 
merce, the federal law would operate only in the District of 
Columbia.) At a moment when the New Deal seems pretty 
hard put to it for popular issues next year and is clearly work- 
ing up the health insurance question as a possible means of 
filling the gap, this device for showering “adequate publicity” 
upon the matter has an unpleasantly political connotation. 

The Department of Justice, for all its excellencies, is clearly 
not the appropriate agency for regulating American medicine. 
And if its new policy under Mr. Arnold is going to be bent to 
the uses of political stratagem, it will cease to be an appropriate 
agency for regulating anything else. 


NEW DEAL BUFFOONERY 

Troy, N. Y., Times Record, August 2 
There is something excruciatingly funny about the antics of 
New Dealers when somebody challenges their benevolent 
tyranny, In their own estimation, from the President down, 
they seem to believe honestly that they are the anointed of the 
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Eternal, infallible in every detail, and therefore entitled to 
ignore law, courts, custom and all other conventions that civili- 
zation erects for its own protection. If the courts are in the 
way, pack them. If laws oppose a plan, scrap them. If Con- 
gress refuses to act on such laws, twist them. If men question 
New Deal objectives, denounce them. 

So the men who are directing the plastic intelligence of the 
President along radical lines toward collectivism have decided 
that cooperative medicine, at first voluntary and at last com- 
pulsory, must be introduced into the United States while the 
going is good. The American Medical Association does not 
approve it, In this attitude it has most of the nation behind it. 
So the A. M. A. decides to bar from its membership those who 
favor cooperative medicine—which it certainly has a right to 
do. Its position is precisely the same as any club which bars 
this or that group from its privileges; for a club is a voluntary 
association. 

But the New Deal bunch are angry. So the word has gone 
out that the A. M. A. must be attacked by law. An injunction 
will be sought compelling it to admit to its membership the 
New Deal gang of doctors. In short, New Dealism proposes 
to force its way even into voluntary associations. The next 
step will be to insist that all newspapers publish all its lying 
hand-outs and be enjoined wherever they refuse. 

There is no law for such compulsory breaking down of social 
preferences. Censorship cannot go thus far. The New Deal 
proposal is silly and tyrannous. It has in it not a single ingre- 
dient of honest Americanism. It is purely Russian—as are 
many of the New Dealers. The courts are not yet packed by 
the Roosevelt régime and there is not a chance that any such 
processes will win. But that such efforts should be made ought 
to be evidence enough of the program of repression and dicta- 
tion which Washington intends to carry out if it can get the 
power into its hands. 


NEW DEAL MEDICAL BLUFF 
Indianapolis Star, August 2 


The Justice Department apparently is acting under New Deal 
orders to use threats and coercion on the organized medical 
profession in an effort to further the schemes of so-called 
state medicine. The department has accused the medical asso- 
ciation of alleged illegal activities against cooperative groups 
formed to lower the cost of medical care. One of its assis- 
tants said a preliminary investigation indicated possible viola- 
tion of antitrust laws. 

An honest difference of opinion exists among members of 
the medical profession, but nothing to date has justified the 
attempted interference of government agents, particularly on 
antitrust claims. Organized medical societies should be able 
to exercise majority rule in determination of policies deemed 
necessary for public and professional welfare. Some physicians 
affiliated with the cooperatives are said to have been excluded 
from Washington hospitals. That reported condition in the 
District of Columbia does not justify blanket charges applying 
to all the profession. 

The government’s charges evidently were designed to intimi- 
date the medical profession into acceptance of the socialistic 
spending contemplated by the New Deal health program. The 
President’s advisory committee recently recommended expendi- 
ture of hundreds of millions on a national health program, 
which would extend governmental paternalism, impose an addi- 
tional burden on the taxpayers and add to the list of residents 
who assume with some reason that the government will sup- 
ply every need for the rest of their lives. State medicine makes 
almost inevitable a bogging down of professional standards 
which have contributed to the high plane of scientific progress. 

It is true that many cannot pay for medical care. State 
and local clinics provide aid, much charity work is performed 
throughout the country and both medical and dental groups are 
sponsoring time-payment plans. Persons needing professional 
attention usually get it, regardless of financial circumstances. 
The socialistic schemes fostered at Washington, however, are 
training too many to believe they can become permanent wards 
of the taxpayers. 
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A CHARGE OF MONOPOLY 
Philadelphia Public Ledger, August 2 


Lately there has been several indications that certain fed- 
eral authorities regard the representatives of organized medicine 
as enemies. Though admitting the “absence of moral turpi- 
tude,” the Department of Justice is bringing criminal proceed- 
ings against the American Medical Association and the District 
of Columbia Medical Society, intending to prove that these 
organizations have violated the antitrust laws by interfering 
with the workings of a health association of government 
employees. 

The medical groups, it is charged, have threatened expulsion 
and other disciplines for physicians supplying their services to 
the Group Health Associated, Ltd. It is implied that by doing 
so they are endeavoring to maintain a monopoly in medicine. 

But the long-established rules and policies of organized medi- 
cine are mainly designed to defend its standards and codes of 
ethics. The medical profession is self-governing. And this, 
perhaps, is what the New Deal Administration doesn’t like 
about the medical men. They are rebels against the policy of 
benevolent regimentation. They believe they can mind their 
own business better than Washington. By invoking the anti- 
trust laws the government has gone a long way for a weapon 
against them. 


IS THERE A MEDICAL TRUST? 
Philadelphia Record, August 2 


The government is starting antitrust action against the 
American Medical Association, just as if it were a widget 
manufacturing corporation. 

Treating the A. M. A. as if it were just another business 
will probably offend some of the nation’s eminent and dis- 
tinguished doctors. 

But they have brought it on themselves. 

Medicine is not a business. It is a science and an art, a 
great calling set apart from the humdrum round of ordinary 
activities. But the conservative A. M. A. leadership has been 
doing its best to act like the board of directors of a watch-fob 
trust intent on controlling the market. i 

They have fought “competition” as bitterly as any tight little 
trade organization. Not the competition of quacks and char- 
latans (in fighting them the A. M. A. has done brilliant and 
useful work), but the competition of regularly licensed physi- 
cians who have endeavored to work out practical methods of 
group medical care. 

The Department of Justice is proceeding in the case of the 
Group Health Association of Washington. This is an organi- 
zation formed by 2,500 government employees who sought to 
protect themselves against the disastrous expense of major 
illnesses by combining, hiring doctors, setting up a clinic and 
meeting expenses by small monthly premiums. 

Insurance, no more, no less. 

The answer of organized medicine has been the bitterest 
hostility. Hostility based not on any quarrel with the methods 
of treatment or the qualifications of the doctors, but on the 
methods of payment alone—hostility based on the fear of com- 
petition. 

Doctors working for the group have been threatened with 
expulsion from the local medical societies affiliated with the 
A. M. A. One doctor has been expelled. The facilities of 
hospitals (even in emergency cases) have been denied to doc- 
tors connected with the group plan. Every effort has been 
made to hurl these doctors into the outer darkness. 

The Department of Justice, through Assistant United States 
Attorney Thurman Arnold, has started an investigation. It 
offers to drop it if the A. M. A. and the local medical society 
accept a consent decree. Arnold carefully points out that he 
is not defending group practice but merely trying to “prevent 
artificial impediments by organized groups” against any legal 
efforts to lower the appalling costs of medical care—costs 
completely beyond the reach of the average worker. 

We think this investigation is vital. We think the A. M. A., 
instead of doing a scientific job of studying group medical 
practice on its own, has blindly chosen to isolate itself from 
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the major currents of contemporary medical thought. It has 
disheartened many physicians, as witness the growing rebellions 
against the A. M. A. leadership in the A. M. A.’s own ranks. 

Despite the A. M. A.’s opposition, the drive for health insur- 
ance and group practice continues. The Committee of 430, the 
rebel group in the A. M. A., includes some of the most famous 
names in medicine. Entire state organizations, such as the 
California Medical Association, have revolted and plumped for 
health insurance. On the West Coast the famous Ross-Loos 
Clinic, offering complete medical care for $2 per month per 
family, now has 50,000 members, fifty-five doctors, a five story 
building, an ambulance fleet. 

We hope the A. M. A. comes to its senses. It should be 
the leader in improving the economics of medicine as it has 
been the leader in furthering the science of medicine. It has 
a splendid opportunity. If it is wise, it can retain a position 
of control as the years bring their inevitable changes. 

If it is short sighted, it, and medicine and the public, will 
be the losers in the end. We don’t suggest that the A. M. A. 
indorse group practice. We urge only that it permit, without 
hindrance, those experiments which alone can settle the question. 


APPLICATION OF THE ANTITRUST LAW TO 
REGULATION OF MEDICAL PRACTICE 
Arizona Republic, August 2 

What is this sacred thing, the Group Health Association, 
that it may not be flouted with impunity? Is it not a long step 
in the direction of complete regimentation which now seems to 
have been the aim of the brain trust at the beginning six years 
ago and, perhaps, would now be well under way but for the 
intervention of the Supreme Court against NRA? But in many 
and devious ways that objective is still being approached. 

If a membership list of the Group Health Association were 
obtainable, we think we would find it was largely made up of 
adherents of the New Deal. 

Steps in the name of the Group Health Association have 
already been put under way against the American Medical 
Association and the District of Columbia Medical Society as 
violators of the federal antitrust law. Perhaps if it could be 
shown that these organizations had encouraged their members 
to agree upon the fees to be charged by the profession, and 
that as a result of such encouragement uniform and exorbitant 
fees prevailed, an action for violation of the Sherman antitrust 
act might lie. 

But as we understand that is not the gravamen. Then what 
have the intended defendants done to call down upon them the 
wrath of the New Deal? They have been guilty of the sacri- 
legious act of speaking disrespectfully of the Group Health 
Association. They have signified that they want nothing of 
this association. They counsel the dissociation of their mem- 
bers from the group health physicians in the matter of consulta- 
tion and hospitalization and other relations which are more or 
less private and personal. In short, they regard the health 
group idea as a form of heresy which should not be encour- 
aged. That is, the head and front of the offending of the 
American Medical Association, a revolt against the New Deal. 

The proposed action against the American Medical Associa- 
tion and the District of Columbia Society is quite similar to 
the proceedings of the National Labor Relations Board, whose 
interpretation of the Wagner Act are held to be sacred and 
not subject to questioning. It has thus become a crime to 
think evil of the rulings of the board. 

It is the professed aim of the health group to provide medical 
and surgical aid for all who are in need of it. We have been 
making a gradual approach to that aim for many years, but 
the health group wants it done now, instanter. It is in that 
respect similar to nearly all New Deal projects, lacking in 
practicality. 

We may suspect that the health group is more solicitious for 
the well-being of a class of physicians who for one reason or 
another have fallen short of professional success, than they 
are that none should be deprived of medical care. For this 
they would regiment the practice of medicine and establish it 
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on a lower level than that to which it has been brought mainly 
through the efforts of the men who are now more vigorously 
opposing regimentation. 

If it should happen as a result the action threatened by the 
department of justice that the practice of medicine should be 
shorn of its independence and freedom and all practitioners 
should be reduced as nearly as possible to a common leyel, it 
would be a sad day for the country. In their wildest dreams 
the most insane of radical socialists nearly fifty years ago when 
the Sherman Jaw was enacted could not have supposed that it 
could ever be applied to such a scheme for regimentation. 

They might, and no doubt did, have in mind complete social- 
ization, but they could not have imagined that it would ever be 
reached through an antitrust law. Certainly congress never 
contemplated such a use of the Sherman act. 


A NEW USE FOR ANTITRUST LAWS 
Philadelphia Inquirer, August 2 


Public interest in the antitrust suit which the Department 
of Justice is now bringing against the District of Columbia 
Medical Society and the American Medical Association will 
not be confined to Washington. The widespread adoption of 
plans for group hospitalization and medical care will focus 
national attention on this unprecedented action, 

Thurman W. Arnold, Assistant Attorney General, charges 
the organizations of physicians with violating the antitrust 
laws in attempting to prevent the functioning of a local group 
health association composed of government employees. Spe- 
cifically the medical societies are accused of threatening expul- 
sion of their own members who accept employment from the 
health group and also their removal from staffs of affiliated 
hospitals. 

This alleged procedure is termed by Mr. Arnold an illegal 
boycott of health group doctors. He charges that the asso- 
ciations are endeavoring to set up a virtual monopoly of the 
community’s medical services. 

In proceeding against professional nonprofit organizations, 
which are not concerned with prices or commodities and in 
the ordinary sense are incapable of operating in restraint of 
trade, the Department of Justice has entered a field commonly 
regarded as outside the scope of antitrust laws. 

The Washington plan that has encountered opposition from 
medical societies differs from the group hospitalization plan 
recently adopted for Philadelphia with the cordial cooperation 
of organized medicine. In Washington a group has retained its 
own staff of physicians and operates its own clinic. Under the 
Philadelphia plan subscribers take out insurance against the 
cost of hospital accommodations and treatment. 

Whatever the outcome in Washington, Philadelphia has 
reason to congratulate itself on the agreement recently con- 
cluded between the Associated Hospital Service and the County 
Medical Society that will mean so much to the health of this 
community. 


A MEDICAL CONTROVERSY 
Boston Post, August 2 


The action of the Department of Justice in charging the 
American Medical Association with monopolistic practices in 
connection with the Washington Group Health Association is, 
indeed, a radical departure from accustomed procedure. 

The Group Health Association is a mutual organization of 
government employees. It provides all medical care necessary 
for its members by payment of a small membership fee. 

Doctors are hired by the year. They earn their complete 
living in this way. As far as can be ascertained, the plan is 
working very well for doctors and patients. 

Now it is alleged that the A. M. A, and its affiliate the 
District of Columbia Medical Society, is attempting to teevent 
the success of the association by using the following methods: 

The first is threatening expulsion of doctors from the 
A, M. A. for working for the association. The second is 
threatening expulsion from the society of doctors who consult 
with the association, The thi is threatening expulsion from 
Washington Hospitals of the association staff doctors. 
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It can be seen that the methods charged are underhanded, 
and, if proven, monopolistic indeed. 

There is no question that there is a large element in the 
medical profession which opposes departure from the time- 
honored individualistic conception of medical practice. And 
also there is no question that, in this day of government inter- 
ference in every walk of life, a socially minded government 
wants to put over a sweeping plan of nationalistic medicine, 
as it has put over farm plans, soil plans, flood plans, unem- 
ployment plans and electric power plans. : 

But before we make up our minds that the present action 
has dragged a raw situation into the light, in which the Ameri- 
can Medical Association is attempting to hold up the public 
for high fees, it is well to scan the record. 

The association for a number of years has protected the public 
against the quacks which sprout like fungi in the broad field 
of medicine. 

There is no subject that the general public knows less about 
than bodily health. 

Illegal practitioners have been winnowed down to a mini- 
mum; medical schools of the racket variety have been put 
out of business; standards of state medical examinations have 
been raised and fake cures and hospitals have been exposed. 

The general standard of medicine is higher in this country 
than anywhere else on earth. And it has been the voluntary 
membership of the American Medical Association, a free and 
unsupervised society, which has done it. 

Of course, there has been much complaint against the man- 
datory methods of the Association, exercised against individuals 
and in legislative halls. But the ultimate result of it all has 
been beneficial. 

Consequently, the government's present move should not be 
prejudged until the facts are known. 


CLUB FOR MEDICAL TRADE 
Philadelphia Evening Bulletin, August 2 


Anticipation that there would be something novel and spec- 
tacular in antitrust enforcement under Assistant Attorney Gen- 
eral Thurman Arnold has been borne out. The proceedings 
just initiated against the American Medical Association and the 
District of Columbia Medical Society, intended to lead up to 
a Grand Jury investigation of the opposition to group medicine 
from the antitrust point of view, is a coup almost deserving the 
overworked adjective sensational. 

The allegations charge an illegal boycott carried out through 
threats of exclusion from the District Medical Society, and the 
actual exclusion from Washington hosiptals of physicians on 
the staff of the Group Health Association, Inc., an organization 
of government employees to provide themselves with prepaid 
medical care. 

The Sherman Act and other antitrust legislation were 
expressly stated to be intended to prevent combinations in 
restraint of trade and commerce among the several states or 
with foreign nations. The “trust” aimed at was nothing vague 
or indefinite in the minds of those who pushed this legislation. 
The popular idea was well embodied in a nected cartoonist’s 
conception of a pursy, bloated plutocrat in dollar-mark checked 
attire. There was accordingly considerable indignation when in 
the famous Danbury hatters case the Sherman Act was applied 
to a labor boycott. The Clayton Act of 1914 made the declara- 
tion that “the labor of a human being is not a commodity or 

articles of commerce,” and exempted from the operation of the 
antitrust statutes nonprofit labor and agricultural organizations 
not having capital stock. 

Logically, professional skill and attainments would seem to 
be equally out of the class of commodities with which the anti- 
trust statutes concern themselves. Of course, as there is no 
specific exemption in their case, it may be found that the law 
against restraint of trade applies to the practice of the medical 
profession. Mr. Arnold contends the law applies to “services” 
as well as goods. ; 

The Arnold move will probably be widely popular with those 


who believe that opposition to group medicine and group hos- 


pitalization is short sighted on the part of the medical profes- 


sion, and that if the war on group medicine in the District went 
to the length charged by the Attorney General the bounds of 
legitimate self defense were exceeded. But the fairness of the 
use of this particular club is open to question, especially as long 
as there are awaiting attention so many charges of violation 
of the antitrust laws by combinations they were supposedly 
intended primarily to cover. Such prosecutions would be more 
prosaic, but they come closer to the intent of the law as com- 
monly understood. 


MEDICAL MONOPOLY 
Indianapolis News, August 2 


An amazing interpretation of the federal antitrust laws is 
implied in the announcement of the United States department 
of justice that it is preparing to bring suits against the Ameri- 
can Medical Association and other medical societies for viola- 
tion of the antitrust laws. Coming so soon after the national 
health conference at Washington, at which differences of opin- 
ion between the American Medical Association and the federal 
administration were expressed, the inference is that the admin- 
istration has resorted to the antitrust law suit device to bring 
pressure to bear upon the organized medical profession for 
approval of the administration public health plan. An assistant 
attorney general said in a statement accompanying announce- 
ment of the suits that the department would consider a consent 
decree in event that the defendants in the suits decide upon 
voluntary cooperation. This means, in effect, that the depart- 
ment will not prosecute if the defendants say that they will 
desist from alleged violation of the antitrust law. 

The attorney general’s office alleges, in the suit singled out 
for a test, that the American Medical Association and the 
Medical Society of the District of Columbia have attempted to 
prevent the functioning of the Group Health Association, Inc., 
of the District of Columbia. This is an organization of about 
2,500 government employees. It collects dues from the mem- 
bers and, in return, provides them with medical attention and 
hospital services. The department of justice alleges that the 
Medical Society of the District of Columbia has sought to dis- 
suade its members from taking employment by this organization, 
that doctors who have taken this employment have found them- 
selves barred from the staffs of Washington hospitals and that 
their professional liberty has been restricted by what the depart- 
ment of justice calls “organized medicine.” 

The medical profession has resisted such organizations as that 
named in the Washington complaint on the ground that they 
will result in inferior standards of medical service and will 
encourage the subservience of the medical profession to lay 
control under conditions which are strongly dominated by finan- 
cial considerations. Some of these organizations are alleged to 
be formed primarily for the financial gain of the promoters. 
The department of justice does not seem to realize that in 
attacking medical societies as alleged monopolies it may be 
clearing the way for a monopoly of unusual danger because of 
its lay control. The case will be followed with interest because 
of its deep concern to the health of every one. 


THE MEDICAL PROBE 
Washington Evening Star, August 2 


The Department of Justice, in announcing its proposal to 
initiate grand jury proceedings against the American Medical 
Association and the District of Columbia Medical Society, is 
relying on the assumption that the Sherman Act applies to a 
a a of professional services as well as a monopoly of 
goods. 

That is a novel proposition and a judicial determination of 
its validity should be welcomed by the medical profession as 
well as by the courts. The extent to which government can 
or should regulate the professional work of doctors is a highly 
debatable proposition, and the first step in resolving it is the 
ascertainment of how far, as a matter of law, the government 
can go in that direction. 

If the courts uphold the right of regulation it will then be 
incumbent on the Department of Justice to prove that the mem- 
bers of the medical organizations have in fact combined to do 


U.S.A, ws. 


the allegedly illegal acts. Until that proof is forthcoming the 
public should endeavor to keep an open mind on the question 
and not become prejudiced against a profession on the strength 
of charges yet to be substantiated. 

The department has suggested that it would recommend with- 
drawal of the grand jury action if the doctors would agree to 
sign a suitable consent decree eliminating the allegedly illegal 
practices, That is a proper attitude for the government to 
take, provided the grand jury proceedings are in no sense used 
as a “club” to compel the signing of such a decree. 

While it is not likely that the officials of the medical socie- 
ties will look with favor on the signing of a decree, they 
should be free to decide that point without being subjected to 
pressure or promises. The issues here at stake are too impor- 
tant to permit the development of a situation like that in Mil- 
waukee recently, when a federal judge dismissed a grand jury 
after it had voted Sherman Act indictments against some auto- 
mobile finance companies because he thought the Justice Depart- 
ment officials had used the grand jury as a device to force 
acceptance of a consent decree, 


MEDICINE AT CROSSROADS 
Boston Herald, August 2 


The whole question of assuring the American people of ade- 
quate medical care, which was discussed at length at the recent 
Washington conference, has suddenly been focused on one point 
by the action of Asst. Atty.-Gen. Thurman Arnold in formally 
accusing the American Medical Association and the District of 
Columbia Medical Society of violating the federal antitrust 
laws. It is safe to predict that the settlement of the case will 
probably influence the methods of the practice of medicine in 
the United States for years to come. 

The facts, at least as Mr. Arnold presents them, are simple. 
The Group Health Association, Inc., was voluntarily organized 
a year ago by 2,500 small-salaried government employees to 
provide themselves with medical care for a small monthly fee 
When the association attempted to retain competent physicians, 
it found that the District of Columbia Medical Society had 
threatened to expel any of its members who might enter into 
an agreement with the association. It also discovered that the 
society had forbidden its specialist members to consult with 
physicians employed by the association, and that it had pre- 
vailed on several Washington hosiptals to refuse admittance to 
the association’s doctors. It is well known, as Mr. Arnold says, 
that the Washington episode is not unique, and that the medical 
societies have similarly opposed the organization of group medi- 
cine association and hospital insurance plans in several other 
Cities. 

If these ventures will inevitably lower the quality of medical 
care and the A. M. A. can demonstrate that certainty, it is on 
strong ground. Plainly we must not embark on any scheme 
which will impair existing medical standards. But if the 
A. M. A.’s objective is merely to freeze our present medical 
facilities into a state of permanence and to prevent the free 
and honest trial of new facilities, it is on exceedingly weak 
ground. 

As it has been declared many times in recent years and as it 
now must be apparent to almost everybody, the very rich and 
the very poor today receive the best medical treatment. The 
rich can afford to engage the best physicians and surgeons. The 
poor can obtain free treatment—often from the same doctors— 
at a hospital or clinic. But the middle class, the people with 
incomes of from $1,000 to $2,500 a year, usually have great 
difficulty and frequently suffer real hardships in attempting to 
meet the cost of a serious illness. The group scheme offers 
them the opportunity of buying protection against the financial 
impositions of illness just as most of them now insure them- 
selves against the loss of their homes by fire—through small 
monthly or yearly payment. 

In reply to the antitrust charges, the A. M. A. has immedi- 
ately revived the bogey of government regimentation and “social- 
ized medicine.” The essential point is that these voluntary, 
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cooperative organizations—which nobody has to join unless he 
wants to—really promise to obviate the need of government 
subsidy and regulation. 

Public funds and private charity already take care of the 
poor sick. Our present objective should be to forestall the 
necessity of caring for the middle class sick in the same way. 
Certainly from the taxpayers’ standpoint it is much more 
desirable to encourage 2,500 government employees in Wash- 
ington—or any other group of citizens—to finance their own 
medical care through a cooperative arrangement than to deny 
them that right and invite them to seek public or private 
assistance whenever they fall ill. 

Mr. Arnold was careful to state in his opinion that he is 
not accusing the members of the medical societies of a moral 
offense. Indeed, he invited them as “persons of distinction and 
good will” to cooperate in ending the impasse “so that there 
may be free and fair competition between the forms of organiza- 
tion and the older types of practice.” It is to be hoped that 
the A. M. A.’s Chicago office will dismount from its high 
horse and join with the humble laity in a search for the just 
and intelligent course. 


A VERY BROAD INDICTMENT 
Washington Post, August 2 


In an unusual application of the Sherman Act, the Department 
of Justice proposes to move against the District Medical Society 
and the American Medical Association. Assistant Attorney 
General Thurman Arnold is persuaded that both have acted 
in monopolistic fashion in opposing the Group Health Associa- 
tion formed here among government employees. 

Heretofore the function of the antitrust law has been to 
break up economic combinations acting in restraint of trade. In 
invoking it against a representative professional group many 
confusing considerations enter the picture. 

The statement by the Department of Justice “interprets the 
law as prohibiting combinations which prevent others from 
competing for services as well as for goods.” Under this broad 
interpretation it might be said that any move of organized 
medicine to debar quacks is potentially illegal. And it might 
further be suggested that the entire program of the National 
Labor Relations Board, founded on recognition of majority labor 
unions for collective bargaining, is perilously close to violating 
the Sherman act. An administration which lays great stress 
on the right of labor to organize should be doubly careful in 
suggesting that similar action by professional men may be open 
to legal question. 

Despite doubts as to the law in Mr. Arnold’s proposal, there 
is no question of its broad social significance. It will serve to 
advertise and intensify an issue which concerns intimately every 
citizen of the land. Possibly it may serve to clarify the main 
aspects of this issue, though an increase in acrimony seems more 
likely. The role of the GHA in the case is largely incidental. 
It represents merely a convenient example of the attempt to 
improve the economics of health, a movement which organized 
medicine has thus far done more to oppose than to foster. 

Indeed, it seems doubtful whether the GHA can profit in any 
direct way even if the projected grand jury investigation should 
sustain the Department of Justice. The local hospitals might 
be forced to open their doors to the GHA staff.. But probably 
so much antagonism would be cultivated by the court fight that 
GHA members could have little confidence in using the institu- 
tions. It needs only a very casual acquaintance with the medical 
profession to realize that its leaders are not the type of men 
who can be coerced into acting against ideals for which many 
of them make continuous sacrifices. And the intention of the 
American Medical Association to fight the issue is already 
abundantly clear. 

In view of this situation Mr. Arnold’s statement must be 
regarded as unfortunate, in spite of an obvious effort to assuage 
the sting in the indictment. And regret at the widening of the 
breach is prc nero rich ta recent 
organized icine was on point of modifying j oppositi 
toward the group health movement. satiation eco 
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last week made a very reasonable peace offer to the medical 
society and, unless reports are greatly mistaken, a disposition 
to bury the scalpel has been developing among the latter’s 
general membership. On a country-wide scale, the discussions 
of the National Health Conference summoned here recently are 
believed to have impressed organized medicine with its obligation 
to cooperate with rather than to block well meaning attempts to 
lower the cost of medical care. 

Without the best medical leadership any efforts to reach the 
proper solution of the national health problem is doomed. It 
is to be hoped that no legal disputations will be allowed to 
obscure this cardinal fact. 


MEDICAL MONOPOLISTS? 
Baltimore Sun, August 2 


In his statement of his intention to file complaint against 
the District of Columbia Medical Society on account of alleged 
efforts to thwart the growth of experiments in group medi- 
cine, Assistant Attorney General Thurman Arnold makes it 
clear that it is his purpose to make possible “free and fair 
competition between the new forms of organization and the 
older types of practice.” He cites practices which he believes 
are in violation of the Sherman Act: exclusion from hospitals 
of doctors who serve members of group health associations and 
expulsion of such doctors from medical associations. He believes 
that similar action has been taken by medical societies all over 
the country, where cooperative groups have appeared. 

Whether or not Mr. Arnold can prove his case and make 
it stand up as applicable under the Sherman law, he has 
undoubtedly added an interesting chapter to the intense debate 
on group medicine and state medicine now being carried on 
in medical circles throughout the United States. The doctors 
are passionately divided on the subject and in some localities 
the fighting is doubtless carried on without gloves. Although 
it is plain from Mr. Arnold's citation of statistics on the rela- 
tion of health to income that he is friendly to an extension 
of public medicine, he can hardly be accused of unreasonable 
action in so far as he is attempting to maintain a competitive 
situation between the advocates of two forms of medical prac- 
tice. A hospital is not usually the private property of doc- 
tors who hold one view of this question, and it is difficult to 
understand why doctors who disagree with them on economic 
matters should on that ground alone be barried from treating 
their patients in such institutions. 

Mr. Arnold’s statement and any proceedings that grow out 
of it ought at least to have the effect of bringing into public 
discussion the ins and outs of the debate now proceeding 
among doctors, the possible relation of professional standing 
and skill to willingness to participate in cooperative schemes 
for medical care, etc., etc. At any rate, it will be entertaining 
to observe the medical reaction to the charge that a learned 
society of professional men has employed practices “in restraint 
of trade.” 


SOCIALIZED MEDICINE 
Chicago Daily News, August 2 


The announced intention of the Department of Justice to 
bring suit against the American Medical Association under the 
antitrust laws raises some interesting questions. 

The department, according to the New Deal’s new trust 
buster, Assistant Attorney General Thurman Arnold, thinks 
that the antitrust laws apply to the offering of services as well 
as to the production of goods. That, if we are not mistaken, 
is a new interpretation, The line between offering one’s ser- 
vices and offering one’s labor is hard to draw. If Mr, Arnold 
can make this new interpretation stick, will there not be a con- 
flict between the Wagner act, which favors collective bargaining 
in the offiering of labor, and the antitrust laws, which might 
then be twisted into a weapon against trade unionism? 

Specifically, the federal government charges that the Ameri- 
can Medical Association is conspiring to make group health 
plans impossible, by expelling from the association doctors who 
join in such plans, and by forbidding its members to aid patients 


who subscribe to such plans. If it is true that the association 
does this, and does it in a spirit of opposition, not because it is 
seeking to maintain high ethical and technical standards in the 
profession, we think it is following a mistaken course. Mr. 
Arnold should produce the evidence. 

But meanwhile, it is intimated that if the association will 
change its policy so as to encourage health plans in future, the 
government may drop its suit. Does this mean that the New 
Deal, in its continued mood of socialistic experiment, is bent 
now upon bringing about socialized medicine? If that is the 
real aim, the administration should say so plainly. Certainly 
the people are entitled to the best medical care that the science 
and devotion of the medical profession can provide. But is not 
the profession already giving such care? Every community has 
hospital arrangements for patients too poor to pay. Every con- 
scientious physician and surgeon contributes some of his time 
without charge to the service of the poor, and does so quietly, 
as a matter of course. But we do not believe that the pro- 
fession as a whole is in a mood to submit, even under pressure, 
to New Deal regimentation. And neither do we believe that 
the average American citizen is in a mood to let the govern- 
ment tell him, when he falls ill, which doctor he must have. 


IS THERE A MEDICAL MONOPOLY? 
St. Louis Post-Dispatch, August 5 


An interesting and perhaps highly significant development in 
the debate over providing adequate medical care for all the 
people is the Department of Justice’s announcement that it 
will seek a grand jury investigation in the District of Columbia 
into the activities of organized medicine. The department was 
convinced by its own inquiry, says Thurman Arnold, Assistant 
Attorney-General, that violations of the antitrust laws had 
occurred. 

A workers’ health cooperative, similar to many that have 
sprung up in recent years all over the country, is the center 
of the dispute. Members of these groups pay dues, in return 
for which they receive medical care when needed from physi- 
cians retained by the organization. Orthodox medical organiza- 
tions have opposed such groups virutally wherever they have 
appeared. 

In Washington, it is alleged, they attempted to stop operation 
of the cooperative by threatening its staff physicians, and even 
doctors who consulted with them, with expulsion from the 
District Medical Society. Group physicians were barred from 
practice in Washington hospitals, it is charged. Mr. Arnold 
views such tactics as “attempts on the part of one group of 
physicians to prevent qualified doctors from carrying on their 
calling.” 

Whether or not actual violations of the antitrust laws 
occurred, there is no disputing the fact that the actions of 
organized medicine—the American Medical Association and 
most of the state and local societies—in opposing various 
humanitarian health plans have on all too many occasions 
savored of efforts to safeguard a monopoly for their members. 

Millions of persons in this country cannot meet medical bills 
for their illnesses, not to mention those for periodic exami- 
nations on which preventive medicine, the basis of a healthy 
nation, must depend. On the other hand, there are thousands 
of physicians who, despite this crying need for their services, 
are able to make only the barest of livelihoods. To bring 
demand and supply together is the motive of the plans that 
haye been proposed, which include socialized medicine, com- 
pulsory health insurance, government subsidies and voluntary 
cooperatives. 

Of all these, the cooperative is the most moderate, the solu- 
tion least upsetting to the present system, Yet organized 
medicine opposes it as well, as was seen a few months ago in 
St. Louis when the local medical socicty sought to bring an 
ouster suit against the Missouri Pacifie Hospital Association, 
which supplies medical services to that railroad’s employees. 
Fortunately, the Attorney-General’s office refused to institute 
the proceeding. 
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A ferment for better and more widespread health services 
is stirring among the people, as well as among many forward- 
looking members of the profession. A committee of 430 
members, since grown to more than 1,000, last fall launched a 
formidable “revolt” to liberalize the attitude of the American 
Medical Association. The caliber of the men who signed this 
“medical declaration of independence” proves that the move- 
ment must be taken seriously. For instance, among St. Louis 
physicians on the original list were Vilray P. Blair, David P. 
Barr, the late Ellis Fischel, Borden S. Veeder, H. L. Alexan- 
der, J. Albert Key, Ernest Sachs, Fred Taussig, Evarts A. 
Graham and Sidney I. Schwab. 

Many of the practitioners who oppose a change are unde- 
niably sincere, but their arguments have been refuted in numer- 
ous foreign countries where various forms of practice designed 
to reach the masses at costs within their means are in success- 
ful operation, and without the deterioration of ethical standards 
or medical practices which our own alarmists predict. 

A committee of health experts has recently urged an 
$850,000,000-a-year program of government public health activi- 
ties. With such a vast scheme in the air, organized medicine 
isn’t very smart in opposing the moderate cooperative plan, 
in which no subsidy is paid and no government interference 
exists. The sole ground for opposition seems to be “unfair 
competition,” but the patient who benefits by a cooperative 
plan can give that plea little hearing, particularly since under 
competitive medicine fees are still at a point where an unex- 
pected illness may be ruinous to an ordinary family budget. 

The reply of the American Medical Association’s president- 
elect, Dr. Rock Sleyster of Milwaukee, indicates no yielding 
in organized medicine’s stand. He insists the A. M. A. “has 
the right to enforce certain membership requirements and expel 
members who fail to comply with them,” and that “hospitals 
are private institutions and have the right to determine which 
doctors shall practice in them.” 

It is assuredly true that these rights exist, but invoking 
them against. the health cooperatives and their staff physicians 
betokens a stand against progress, a closed mind against the 
enlightened experimentation without which medical economics, 
exactly like medical science, cannot advance. 

Mr. Arnold’s action may not disclose a “medical trust,’ but 
it should cast needed light on the efforts of standpat groups to 
block a long-needed reform. Punishment of any persons guilty 
of threats and coercion would be welcome, but better would be 
the awakening of a cooperative spirit in those who now oppose 
all changes in the private fee system. 


REGULATION GONE MAD 
Alton (Ill.) Evening Telegraph 


It is announced that the trust busting part of the New Deal 
is to proceed with criminal action against representatives of the 
American Medical Association because that body is enforcing 
its rules against doctors, and in the control of hospitals recog- 
nized by the A. M. A. The announcement certainly caused a 
great surprise to the doctors who have regarded it as their 
own right to set up such rules and regulations as they deem 
best for the interests of their profession. The surprise over the 
announced criminal prosecution of the doctors was not limited 
to medical men but extended to practically all others. The 
question is, where can one expect the prosecution to be stopped? 
Will it take in representatives of all the voluntary associations 
of cults and crafts and professions which set up rules by which 
exclusion becomes the penalty for failure of a member to live 
up to them? 

It is recalled that some time ago a suit came to a conclusion 
in which oil men were penalized for living up to rules and 
regulations designed for conservation of the oil business, pro- 
mulgated by them at the very suggestion of a department of 
the federal government. There are other prosecutions in sight 
so that people who belong to trade organizations, or to any 
other groups, have come to be a bit shaky. Is there any reason 
why, if it is unlawful for such groups as the doctors to organize 
and make their rules, that it is not unlawful for organized labor 
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to prescribe rules under which its services may be sold and fix 
what working agreements will be acceptable? The pattern of 
the rules of the doctors and of the labor organizations is very 
much the same. Also the rules of the associations of special 
groups generally are very much alike in their working and 
their objects. 

It does seem that the use of criminal prosecution is a poor 
way for the New Deal to persuade groups to accomplish what 
the New Deal desires. The difference lies in the fact that 
socialized medicine is strongly opposed by organized medicine, 
while it is being advocated by the New Deal, to the extent that 
criminal proceedings will be launched to make it possible. 

The doctor has only his services to sell. He has no assets in 
his profession to leave his family when he becomes disabled or 
dies. He thinks he should be allowed to control his professional 
relations in his lifetime. In that last respect he is like every 
other person who has worked hard and accumulated something 
he regards as particularly, peculiarly his own by right of achieve- 
ment. The lawyer with his bar association, the newspaper man 
with his A. N. P. A., the dentist with his dental society and 
other such groups are equally culpable with the doctor, not to 
mention all the unions in organized labor, all the churches and 
other religious groups—one and all are just as guilty, just as 
deserving of prosecution as the doctors, in so far as they may 
regulate the professions, limiting the actions, the relations of 
their members to the public and with each other. 

The prosecution of the doctors is just another illustration of 
the madness of the course of the New Deal. 


MEDICAL CARE PROBLEMS 
New Haven (Conn.) Journal Courier, August 3 


Probably what everybody needs most in the present state of 
the discussion of medical facilities for lower income groups is 
poise and calm. Assistant Attorney General Thurman W. 
Arnold has announced an intention of examining in a grand 
jury investigation the resistance which American Medical Asso- 
ciation members and groups are said to make against operation 
of a group medical care plan among government employees in 
the District of Columbia. This is the most recent crisis in a 
debate running back now two or three years; much of it center- 
ing, indeed, in New Haven and the Yale Medical School. 

Mr. Arnold is a believer in the usages of symbolism in gov- 
ernment, having written two books to prove it. It is not at all 
unlikely that the grand jury investigation is intended symbol- 
ically to represent the national government's attitude toward 
the question of medical care. To conclude that the A. M. A. 
or its members or its affiliates will be found guilty of violation 
of the antitrust acts is certainly a long exercise in forward 
speculation. As Mr. Lawrence suggests in his dispatch this. 
morning, Mr. Arnold may run afoul of statutes protecting labor 
unions; one thinks particularly of cases in which the antitrust 
acts were in earlier history sought to be brought to bear against 
labor unions. 

But whatever the result of such litigation as the Department 
of Justice seems to propose, it is extremely unlikely that med- 
ical care plans, federal or otherwise, will get far without the 
cooperation of the doctors. The possession of medical skill, 
after all, is something of a private monopoly; the government 
cannot force doctors to serve against their will; and clearly 
will not wish to do so. This is no problem in the mobilization 
of wholly interchangeable laborers to man an assembly line in a 
mass production factory. No plan for medical care can prosper 
in the United States without the support of the best practitioners. 

It is possible some of those practitioners have been narrow in 
their judgment of the problem. It is practically certain that 
narrowness has been overemphasized by critics of the organized 
profession. Nobody doubts that many competent doctors lack 
remunerative practice and that many individuals and many areas 
in the United States lack adequate medical care. The problem 
will not be settled by tub-thumping on either side. It must 
be settled in a way which will ensure general cooperation from 
the medical profession. The public may well demand of both 
sides toward that end an early meeting of the minds. 
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SOCIALIZED MEDICINE 
Dakota Republican, Vermillion, S. D., August 4 


The question of socialized medicine keeps showing up in 
the public prints. It is quite in line with the other experi- 
ments in socialization which the present administration is foster- 
ing, most of which are pitiful failures. A doctor working as 
a federal official on a stated salary would spend a few hours 
a day waiting on his patients, and the rest of the time making 
complicated reports for another army of clerks in Washington 
to file away. He would no longer take a personal interest in 
his clients, or strive unduly to advance himself in his profes- 
sion. It is true that the present system works many hardships. 
The public funds take care of the medical needs of the indigent. 
The wealthy class can afford the luxuries of the best available 
medical and surgical attention, while to the great mass of people 
of moderate means a major illness in the family becomes 
something of a financial tragedy. But there are some things 
that money cannot buy, nor political chicanery provide. We 
like to think of the doctors we all know who will eat when they 
can, and sleep when their patients don’t need them; men who 
will get out of a warm bed on a blizzardy night to follow a 
snowplow for miles to aid some sick or injured person. We 
have known what the kindly sympathy and thoughtfulness of 
the doctor can do when there is illness in the family. To say 
that our doctors are actuated solely by the hope of pecuniary 
gain is a libel. Such things as that would soon pass away 
under socialized medicine. Doctors would become mere hired 
help, putting in their hours, and looking ahead to annual vaca- 
tions and eventual retirement pay. We want none of it. 


AS OLD AS MEDICINE 
Binghamton (N. Y.) Press, August 2 


Announcement that the Department of Justice is about to 
initiate antitrust law proceedings against the Medical Society 
of the District of Columbia and the American Medical Associa- 
tion sounds big and complicated. Big it is, but not complicated 
at all. It is just the same old business that started way back 
yonder, 

The world was very young then but old enough to know 
something about the properties of roots and herbs. On the 
other hand, there was the school that believed in charms and 
exorcisms, the Shamans who were somewhat political in their 
viewpoint and who usually held something of a monopoly on 
the tribal doctoring. 

Those boys never got along with the brewers of potions and 
extracts. In one form or another they have appeared all through 
the history of medicine. They clustered around the thrones of 
medieval monarchs and slowed down the development of medi- 
cine as a science. When things got hot they had a few heads 
lopped off; threw some of the struggling medicos of the Middle 
Ages into the gaol and dungeon. They were able to and did 
employ the leverage of government on the members of the pro- 
fession with whose methods they did not agree. 

It is unfortunate that coercive action of the type contem- 
plated is being swung as a club over the head of the American 
Medical Association and its allied groups which have rejected 
the federal plan of state medicine, An honest division of opinion 
exists in the medical profession. The chief objection to state 
medicine which is entertained by thoughtful medical men every- 
where is the danger of its control by the laity and the further 
reasonable belief that politics would get into it and break down 
medical ethics and medical standards. 

In either or both instances the patient would suffer much 
more than the doctor. 

There is room for plenty of argument on both sides, and 
both sides are recruited from vast numbers of medical men who 
are entirely honest in their convictions. They aren't being arbi- 
trary about it. Even a great many of those who oppose the 
idea of state medicine because of its possible effect upon the 
patient, whose interest every doctor is bound to safeguard, 
cheerfully admit that the profession may have to give up some 
of its rights along with the business groups of the country. 


In almost every state and county medical society the country 
over such honest division of opinion exists. ach side has its 
own idea of the proper diagnosis. Neither side has, up to now, 
thought the problem through fully to a point of reasonable 
solution. 

But if coercive methods are employed by the federal gov- 
ernment to drive the medical profession .of the United States 
into submission a great many unpleasant things are likely to 
happen. Even those medicos who are inclined to go along with 
the administration’s plan will resent being driven. There isn’t 
anything in the world quite so stubborn as a doctor. He has to 
be that way because his battle is with the most stubborn adver- 
sary of all. . 

So the decision to invoke antitrust laws against the medical 
profession with such obvious purpose is indeed unfortunate. It 
is to be hoped that the federal government will reconsider before 
the thing goes too far. 


NOW IT’S THE DOCTORS 
Wilkes-Barre Record, August 2 


It was only a question of time. First the bar got it from 
the Roosevelt administration. The press got it and is still 
getting it. The clergymen were dropped like hot potatoes after 
they had been circularized with questionnaires on the New Deal 
and had answered according to their own liking but not accord- 
ing to the liking of the administration. Now it is the doctors 
who are being taken up to the public whipping post. Politely 
and with some apologies, it is true, but to be spanked, just the 
same. 

American Medical Association has violated the antitrust laws, 
so charges the New Deal’s justice department. A grand jury 
indictment is to be sought against the medical society of the 
District of Columbia and the American Medical Association 
on the allegation that they have expelled a member who coop- 
erated with members of the staff of the Group Health Associa- 
tion, an organization of government employees formed for 
treatment of its subscribers. Generally the department holds 
that the District Medical Society, the American Medical Asso- 
ciation and some of the officials of both of these organizations 
“are attempting to prevent this association from functioning.” 

It seems that the doctors may not have a union. When they 
combine, the department, in its own words, “interprets the anti- 
trust law as prohibiting combinations which prevent others from 
competing for services as well as goods.” 

An assistant attorney general, possibly thinking that among 
the doctors were some New Deal voters, carefully explained that 
the department does not take the view that the offenses com- 
mitted are crimes which reflect upon the character or standing 
of the persons who may be involved. He specifically declared 
there was an absence of moral turpitude. But the law is the 
law and must be obeyed. 

Various polls have revealed that professional classes as a 
whole have had no enthusiasm for the New Deal. The accused 
doctors who are told in advance that their offenses are not 
“crimes which reflect upon the character or high standing of 
the persons who may be involved” should be grateful for this 
testimony to their character. The bar and the press have had 
to get along with less tender treatment. 


MEDICAL ‘UNIONISM’ 
South Bend Tribune, August 3 


In some respects, as the Chicago Tribune points out, the 
medical associations resemble trades unions. They pass judg- 
ment on the personal and technical qualifications of persons in 
the medical profession, extend or withhold the association 
membership privilege on the basis of that judgment and strive 
to make nonmembership a serious professional handicap. The 
Chicago newspaper’s observation that “there is no union scale 
for doctors” should be modified. The fees for services are 
fairly uniform in various communities, with appreciation of local 
conditions, 

It is true, however, that “there are no union hours” for 
medical practitioners. No medical association has decreed a 
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forty-four hour week for its members. The public, now that 
the issue has been intensified by political intervention, should 
weigh the fact that “the ablest medical men in every community 
give their services without pay to the poor as a matter of 
course.” Many proponents of socialized medicine argue that 
the middle class, between the indigent poor and the financially 
well-to-do, suffers by the present individualistic medical system. 
The cooperative medical service group in Washington, D. C., 
on whose behalf the department of justice is intervening for a 
test case, consists of moderate salaried government employees 
and of physicians willing to incur medical association displeasure. 

Members of the group, pledged to pay $2 to $3 a month for 
medical service whether or not the eventual service actually 
matches the financial outlay, obviously classify the individualistic 
system as a liability. Who is to blame? “Few doctors are 
rich,” the Chicago Tribune comments, “and many an able physi- 
cian earns little more than a bare livelihood.” Official statistics 
confirm that. It is pertinent that physicians with distressingly 
small incomes—some actually have been on the dole in the 
larger American cities—devoted years and expended much 
money, meanwhile sacrificing opportunities to earn, for educa- 
tion for that profession. 

The Chicago Tribune directs attention to the fact that no 
labor union has been prosecuted by this federal administration 
for repressive tactics more violent than those attributed to the 
American Medical association and its District of Columbia 
subsidiary. “Indeed,” that newspaper recalls, “the labor board 
has repeatedly ordered the reemployment of men guilty 
of rioting.” When the ethical objectives of the American Med- 
ical association are given proper consideration it becomes plain 
that the federal government should be cautious in the impending 
proceedings. The welfare of the medical profession and the 
dependent public should have precedence. A “medical trust” 
investigation with the familiar flamboyant political trimmings 
designed to break down professional public resistance to the 
socialized medicine movement, already concrete in legislative 
proposals, might cause irreparable damage to public health over 
the long term. 
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PUTTING THE SCREWS POLITELY 
ON THE DOCTORS 


New York Sun, August 1 


The New Deal's Department of Justice has moved against 
the American Medical Association as a violator of the anti- 
trust laws. Its offense, in brief, is that it has expelled one 
of its members who cooperated with members of the staff of 
the Group Health Association, an organization of government 
employees formed for treatment of its subscribers. It is also 
alleged that Washington hospitals have been shut against the 
doctors of the group. 

A reading of the opinion of the department would be proof 
that Attorney General Cummings did not write it. Instead 
of his trustbusting style it has the soft, even pussyfoot, approach 
of his assistant, Thurman Arnold. Professor Arnold, while 
under orders to shake a club at the medical association, pos- 
sibly remembered that some of its members, when they could 
reach the polls without neglecting the critical case of Mrs. 
Jones, voted for the New Deal. So he takes pains to explain 
that the offenses committed are not “crimes which reflect upon 
the character or high standing of the persons who may be 
involved.” They have no more moral turpitude than a reckless 
driver who is a person of “distinction and good will in a hurry 
to meet his legitimate engagements.” However, the Professor 
explains, the law says so and so and the Department of Justice 
must follow up. 

The accused doctors may keep their silk hats on. They may 
also reflect that labor unions and farmers may combine but 
physicians must not do that. They may remember, too, that 
there is a strong current in the New Deal toward socialism, 
including socialized medicine. Professor Arnold’s lecture on 
the high cost of medical treatment should amuse at least one 
veteran practitioner of this town who had 130 calls in a recent 
month and collected a total of $3 for his pains. 

But the Washington doctors may as well prepare to be 
indicted. Their lawyers can read to the jury some of Arnold’s 
touching assurances of their lack of moral turpitude. 


EDITORIALS 


HOUSE OF DELEGATES CONSIDERS 
NATIONAL HEALTH PROGRAM 


The Journal of the American Medical Association, Sept. 24, 1938, page 1188 


The third special session of the House of Delegates 
in the history of the American Medical Association 
convened in Chicago September 16, called especially 
to consider the National Health Program and other 
matters proposed by the Board of Trustees. On two 
previous occasions, once when our country was at war 
and the services 6f the American Medical Association 
were required to aid the government in meeting the 
war needs for medical service; and again when the 


Social Security Act was before Congress, the House | 


of Delegates met in special session. Following the 
National Health Conference, government officials indi- 
cated that the proposals there made would be drafted 
into legislation which would be brought before the next 
Congress. The Board of Trustees called the House 
of Delegates so that it might establish the policies of 
the Association specifically with regard to these pro- 
posals. Those who read the proposals, which were 


published in THE JourNAL July 30, realize that the 
National Health Program is truly an attempt to chart 
the proposed expansion of medical and public health 
activities in the United States during the next ten 
years. The House of Delegates (see the complete min- 
utes, this issue, page 1191) considered most carefully 
not only the proposals of the National Health Pro- 
gram but also many plans and proposals from county 
and state medical societies and from various individuals. 

Briefly, the House of Delegates recommended expan- 
sion of public health services, as related to the control 
of certain infectious diseases, maternal and infant wel- 
fare, and similar projects, with the definite understand- 
ing that the need be established and that they be 
efficiently handled and economically controlled. The 
House of Delegates approved the principle of hospital 
insurance, again with the understanding that it cover 
only the facilities of the hospital and that professional 
standards be maintained. It approved the principle of 
cash indemnity insurance for meeting sickness costs, 
provided these efforts meet the requirements of state 
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laws and that they have the approval of the county and 
state medical societies under which they operate. The 
House of Delegates again recognized the need for com- 
plete medical services to the indigent, at the same time 
emphasizing the desirability of local control. The 
House recognized that the necessity for state aid might 
arise in poorer communities and that the federal gov- 
ernment might need to provide funds when the state 
is unable to meet these emergencies. The needs of 
the medically indigent were considered, and a definition 
of medical indigence was supplied. Here the House 
felt that the determination must be made locally as to 
the group covered by this term, that control of the 
service should lie with local administration, and that 
available facilities should be utilized before new facili- 
ties were provided. Thus, the House of Delegates felt 
that there was but little need for the building of new 
hospitals or the establishment of new diagnostic cen- 
ters, provided better utilization of hospitals and labora- 
tories already functioning can be devised. 

Again the House of Delegates stated its firm oppo- 
sition to any compulsory sickness insurance plan. 
Finally, it approved protection against loss of income 
during illness. 

The members of the American Medical Association 
will do well to read, if not even to learn, the principles 
established by the House of Delegates. Every member 
should do all that he can to inform the public concern- 
ing these actions. The Association has not abandoned 
any of its policies for the maintenance of professional 
standards. It has, however, again recognized the impor- 
tance of securing wider distribution of medical service. 

The Board of Trustees presented to the House of 
Delegates the statement concerning the proposed inves- 
tigation by the Department of Justice, which seeks to 
obtain an indictment of the American Medical Asso- 
ciation as a monopoly. The statement has been made 
repeatedly that the American Medical Association is 
ready for investigation by any authorized agency, firmly 
reliant in the belief that its actions are in accordance 
with its constitutional organization, that they have been 
taken in the interest of the public health and welfare, 
and that it has never violated the established laws of 
this country. The House of Delegates expressed its 
firm conviction in the truth of these statements and 
urged the Board of Trustees to oppose with its utmost 
power, even to the courts of last resort, this apparent 
attempt to convict the American Medical Association 
in the eyes of the people of being a predatory, antisocial 
monopoly, 

In this connection, one of the most dramatic phases 
of the recent meeting of the House of Delegates was 
the appearance of three representatives of the National 
Medical Association, an organization of more than 
5,000 Negro physicians, who indicated that overtures 
had been made to them by government officials, with 
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a view to inducing that organization to put its ambitions 
in the hands of the government. Notwithstanding these 
overtures, the National Medical Association, through 
its committee, expressed a wish to go forward with the 
American Medical Association as members of a great 
profession for the public service. 

The meeting of the House of Delegates had a most 
wholesome effect in allaying doubts and fears among the 
medical profession as to the position of the American 
Medical Association in relationship to recent propa- 
ganda that has been widely circulated in this country. 
The unanimity of expression and action again indicated 
that these representatives of 110,000 American physi- 
cians are able as a democratic body to express the 
wishes of the vast majority of the medical profession 
in this country and to speak with one voice for them. 


GRAND JURY INVESTIGATES 
ORGANIZED MEDICINE 


The Journal of the American Medical Association, Oct. 29, 1938, page 1663 


On October 17 the special grand jury called in the 
District of Columbia to investigate organized medicine 
began its study. The attorneys representing the gov- 
ernment include John Henry Lewin, a special assistant 
selected by the Department of Justice, former city solici- 
tor in Baltimore and later the people’s counsel to the 
Maryland Public Service Commission. He is a gradu- 
ate of Johns Hopkins University and the Harvard Law 
School. In 1933 he became a member of the trial sec- 
tion of the A. A. A. legal division and in 1937 conducted 
the yovernment’s antitrust case in Madison, Wis., 
against the oil companies. Mr. Lewin is 40 years old 
and was for a while editor of the Harvard Law Review. 

His principal assistant in the case is Allan Hart of 
Portland, Ore., who first came to the attention of Mr. 
Thurman Arnold at Yale. In 1926 Mr. Hart was 
appointed assistant United States District Attorney in 
Portland and he was taken from that position to assist 
Mr. Arnold in Washingon. 

In addition to these two attorneys, the Department 
of Justice is utilizing Grant W. Kelleher and Douglas 
B. Maggs, the latter called to the Department of Justice 
from Duke University specifically for this case. 

The first of the witnesses to be called before the 
grand jury was Dr. Hugh Cabot. It is undersotod that 
the attorneys for the Department of Justice wished to 
keep secret, if possible, the names of witnesses to be 
called before the grand jury. In interviews with report- 
ers after testifying, Dr. Cabot declined to discuss his 
testimony but, according to the press, while waiting to 
be summoned to the grand jury room he discussed his 
theories of medical service. He deprecated proposals 
to subsidize treatment in the hands of private practi- 
tioners for people unable to afford regular medical 
charges. Apparently Dr. Cabot indicated his conviction 
that medicine is not a “trade.” He is also reported to 
have said “Whether a criminal prosecution is the right 
approach to the problem I cannot say; I am not expert 
on criminal prosecutions, However, I can say that 
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other methods which have been employed have not been 
successful ; the problem remains unsolved.” 

The second witness called was Michael M. Davis, 
who is still called by the newspapers ‘a leader of the 
medical profession,” Mr. Davis was associated with 
the Rosenwald Foundation and the Committee on the 
Costs of Medical Care and is now listed as chairman 
of the National Committee for Research in Medical 
Economics—a body which apparently he has organized. 

The third witness seems to have been Mr. Charles W. 
Taussig, president of the American Molasses Company. 
Mr. Taussig was apparently the only representative of 
capital to take part in the National Health Conference. 
He has not been heard of previously in relationship to 
problems of medical care. 

The fourth witness was one Clem Linnenberg, staff 
economist of the antitrust division of the Department 
of Justice. Reporters indicate that when he entered 
the grand jury room he was accompanied by a large 
chart which was carried by court attendants. 

As we go to press there are indications that addi- 
tional witnesses will be Theodore Wiprud, executive 
secretary of the Medical Association of the District of 
Columbia, and William C. Woodward, director of the 
Bureau of Legal Medicine and Medical Legislation of 
the American Medical Association. 


JUDGE LIMITS SCOPE OF GRAND 
JURY INVESTIGATION 


The Journal of the American Medical Association, 
Noy. 26, 1938, page 2021 


District Court Justice Proctor on November 17 quashed two 
thirds of a subpena which had ordered the American Medical 
Association to produce to the grand jury a wide variety of 
certain records, some going back as far as twenty-two years. 
In ordering the first two paragraphs of the subpena quashed, 
Judge Proctor struck out that part which ordered the American 
Medical Association to produce certain records dealing with 
the following organizations: Illinois Social Hygiene League; 
Public Health Institute; United Medical Service; Civic Medical 
Center and Dr. Louis E. Schmidt, all of Chicago; Milwaukee 
Medical Center, Milwaukee; Trinity Hospital, Little Rock, 
Ark.; Ross-Loos Medical Group, Los Angeles, and Community 
Hospital, Elk City, Okla. The original subpena had ordered a 
sweeping probe of all records concerning these organizations. In 
his opinion, Justice Proctor is reported to have said: 


The assertions made in the motion and in arguments that compliance 
with the subpena will require an examination for the stated period of every 
paper in all the files of the Association scattered through its separate 
departments, occupying a large nine-story building in Chicago, have not 
been challenged in any way. The statement seems to be fair when one 
visualizes the situation in the light of the sweeping terms of the subpena. 
To fully and strictly comply therewith every paper of whatever ntaure 
containing the slightest reference to the ten named organizations and per- 
sons for the periods specified must be found and produced. In most cases 
the dates go back to 1930; in one case to 1916. In addition it would be 
necessary to find over a period of about four years all papers of every 
kind containing any possible reference to persons or bodies engaged in 
providing, proposing or attempting to provide prepaid medical care or low- 
cost group medical practice. The marks for identifying these papers are 
not prescribed subjects that might have some possible relevancy to the 
nature of the grand jury’s investigation. The only means for finding them 
is to examine all papers for some reference, however casual or unimportant, 
to specify classes of persons, apparently large, who may in any way have 
been engaged in any movement to promote prepaid or low-cost group medi- 
eal service. Moreover, it is presupposed that the Association knows the 
names of all those so engaged. Doubtless many are known, but it seems 
likely they would be met with great difficulty and uncertainty in attempting 
Re saouey a; ey EAs st io considerations, I cannot but regard the 
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The third paragraph of the subpena, which Justice Proctor 
allowed to stand, orders the American Medical Association to 
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produce all correspondence, memoranda or other documents, 
dating from Jan, 1, 1932, relating to: 

The Justice Department's investigations of relations of the American 
Medical Association and the District Medical Society with the Group 
Health Association Inc. of Washington, D. C. 

Any requirement or proposal of the American Medical Association that 
hospital staff members belong to local branches of the American Medical 
Association, 

Instances where approval of hospitals for intern training by the Ameri- 
can Medical Association were revoked because of the membership of the 
staffs of such hospitals. 


In his opinion, as noted, Justice Proctor considered the demand 
of the records indicated in the first two sections of the subpena 
as “an unreasonable and oppressive burden.” 


JUDGE PROCTOR OVERRULES MOTION 
TO QUASH SECOND SUBPENA 


The Journal of the American Medical Association, 
Dec. 10, 1938, page 2217 


Following Judge James M. Proctor’s quashing of two thirds 
of a subpena requiring the American Medical Association to 
present before the Special Grand Jury certain records, some 
extending as far back as sixteen years, the Department of 
Justice revised the subpena. The revised subpena would com- 
mand to bring: All . . . documentary communications and 
all reports or memoranda . . . containing statements with 
respect to any action or policy taken or adopted or considered 
or proposed to be taken or adopted by or on behalf of the 
A. M. A. or of any medical society or association affiliated 
with the A. M. A., or of any hospital, in opposition to group 
medical practice or to the provision of medical care on a peri- 
odic prepayment basis, drawn up, sent or received from Jan. 
1, 1935, to Nov. 20, 1938, by certain officials at the headquar- 
ters of the association, its judicial council, its bureau of inves- 
tigation, and any other official employee of the association who, 
according to the present knowledge of the officials, drew up, 
sent or received such papers. 

Counsel for the American Medical Association argued before 
the court that the present order was so broad that it was void. 
Counsel also quoted a decision by Justice Holmes of the United 
States Supreme Court to the effect that it was “contrary to 
first principles of justice’ for a grand jury to go deeply into 
records of a corporation “in the hope that something will 
turn up.” 

In overruling the motion to quash the revised subpena, Justice 
Proctor is reported to have set down the following memoran- 
dum opinion: 

A recent subpena duces tecum to the American Medical Association 
was partially quashed, as unreasonable and oppressive because of its 
sweeping requirements. This subpena is intended to overcome those faults. 
I think it does so. 

The desired papers are well identified. The periods of time to be 
covered by the search, although longer than the statutory period of 
limitation, are definitely fixed, and not necessarily unreasonable, having 
in mind the nature of the inquiry. The papers required, it is understood, 
— only those which may now be in possession of the association or its 
onicers. 

I see no reason why the association cannot comply with the subpena 
without undue difficulty or hardship, if its papers have been kept under 
any efficient system of filing. 

Counsel for the association again contend that the papers described by 
the subpena are irrelevant and incompetent to the subject matter of the 
inquiry before the grand jury and that the matters being investigated 
cannot by their nature involve any violation of the Sherman Antitrust 
Act, in respect of its local or interstate provisions. It is therefore argued 
that as the investigation concerns matters of which this court would 
have no jurisdiction, the proceeding cannot legally form the foundation 


for issuance of the subpena. It is insisted that the court should now 
determine these basic questions. 
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THE SPECIAL GRAND JURY RETURNS INDICTMENTS 


The Journal of the American Medical Association, Det. 24, 1938, page 2397 


The Special Federal Grand Jury, which has been 
conducting an investigation in Washington, D. C., for 
more than two months, returned indictments, Decem- 
ber 20, charging violation of the Anti-Trust Laws 
against the American Medical Association, the Medical 
Society of the District of Columbia, the Harris County 
(Texas) Medical Society, the Washington (D. C.) 
Academy of Surgery, and twenty-one individuals. 
The specific test of applicability of the anti-trust stat- 
utes to the medical profession was based on the Dis- 
trict of Columbia cooperative, known as Group Health 
Association, Inc. The indictment charged the defendants 
with conspiring to “hinder and obstruct Group Health 
Association, Inc., in obtaining access to hospital facili- 
ties for its members.” The indictment was signed by 
Thurman Arnold, Assistant Attorney General of the 
United States, David A. Pine, United States Attorney 
for the District of Columbia, and John Henry Lewin, 
Allan Hart, Douglas B. Maggs and Grant W. Kelleher, 
special assistants to the Attorney General. According 
to United Press reports, the indictment charged the 
defendants with “having combined and conspired 
together for the purpose of restraining trade in the Dis- 
trict of Columbia” ; that is to say: “(1) for the purpose 
of restraining Group Health Association, Inc., in its 
business of arranging for the provision of medical care 
and hospitalization to its members and their dependents 
on a risk-sharing prepayment basis, (2) for the purpose 
of restraining the members of Group Health Associa- 
tion, Inc. [in Washington], in obtaining, by cooperative 
efforts, adequate medical care for themselves and their 
dependents from doctors engaged in group medical 
practice on a risk-sharing prepayment basis, (3) for 
the purpose of restraining the doctors serving on the 
medical staff of said Group Health Association, Inc., in 
the pursuit of their calling, (4) for the purpose of 
restraining doctors (not on the medical staff of Group 
Health Association, Inc.) practicing in the District of 


Columbia, including the doctors so practicing who are 
made defendants herein, in the pursuit of their callings, 
(5) for the purpose of restraining the Washington 
hospitals in the business of operating such hospitals. 

“In so doing, defendants have then and there engaged 
in an unlawful combination and conspiracy in restraint 
of trade in and of the District of Columbia, in violation 
of Section III of the Act of Congress on June 2, 1890, 
known as the Sherman Anti-Trust Act.” 

“Plans, understandings and agreements to accomplish 
the unlawful business herein above described were pro- 
posed, discussed and adopted at such meetings” (the 
indictment apparently refers here to meetings of the 
Medical Society of the District of Columbia, at which 
the Group Health Association, Inc., was discussed). 

In announcing the decision of the government to 
press for criminal indictments, Mr. Arnold is reported 
to have said that such procedures seemed the only 
method to resolve the issues raised in the situation. The 
individuals indicted include Dr. Olin West, secretary 
and general manager of the American Medical Associa- 
tion, Dr. Morris Fishbein, editor of THE JOURNAL OF 
THE AMERICAN Mepicat AssociATION, Dr. Rosco G. 
Leland, director of the Bureau of Medical Economics, 
Dr. William C. Woodward, director of the Bureau of 
Legal Medicine and Legislation, and Dr. William D. 
Cutter, secretary of the Council on Medical Education 
and Hospitals, all from the headquarters of the Associa- 
tion in Chicago. The following remaining individuals 
named in the indictments are all from the District of 
Columbia: Drs. Arthur C. Christie, Coursen B. 
Conklin, James Bayard Gregg Custis, Thomas A. 
Groover, Robert A. Hooe, Leon A. Martel, Thomas E. 
Mattingly, Francis X. McGovern, Thomas E. Neill, 
Edward H. Reede, William M. Sprigg, William J. 
Stanton, John O. Warfield Jr., Prentiss Willson, Wal- 
lace M. Yater and Joseph R. Young. 


AN EDITORIAL 


The Journal of the American Medical Association, Dec. 31, 1938, page 2492 


THE GRAND JURY INDICTS 


Elsewhere in this issue appears the complete text of 
the indictment of the American Medical Association 
et al. by the special grand jury in the District of Colum- 
bia. An indictment is not a conviction! Apparently 
the grand jury which examined only witnesses called 
by the attorneys of the Department of Justice and such 
documents as were subpenaed from the headquarters 
office believed with Mr. Thurman Arnold that such 
an indictment would be one way of clarifying the law, 
which it seems the Department of Justice finds con- 


fusing. Space is not available in this index number 
to recapitulate for our readers the chronologic history 
of this case; the complete record will be made available 
in an early issue. Physicians should remember in the 
meantime that every action of the Association has had 
the approval of the House of Delegates; that every 
step has been in the interest of advancing medical 
science and the quality of medical service for all the 
people ; that the House of Delegates has already author- 
ized the Board of Trustees to fight this case to the 
courts of last resort to determine the issue. 
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INDICTMENT OF THE AMERICAN MEDICAL ASSOCIATION 


The Journal of the American Medical Association, Dec. 31, 


Following is the complete text of the indictment of the Ameri- 
can Medical Association and other defendants in the District 
of Columbia. 


DISTRICT COURT OF THE UNITED STATES FOR THE 
OF COLUMBIA HOLDING A CRIMINAL TERM 


October Term, A. D, 1938 


UNITED STATES OF AMERICA, 
DISTRICT OF COLUMBIA, ss: 
INDICTMENT 
THE GRAND JURORS of the United States of America, at 
a regular term of the District Court of the United States for 
the District of Columbia, to wit: the October 1938 term thereof, 
held at Washington, in the District of Columbia, after being 
duly impaneled, sworn and charged at the term of court afore- 
said, as an additional Grand Jury in and for said District, inquir- 
ing for the said District, upon their oaths find and present, as 
follows: 


DISTRICT 


I. THE DEFENDANTS 


1. The following corporations and associations are hereby 
made defendants: 


(1) American Medical Association, incorporated under 
the laws of Illinois and having its office and prin- 
cipal place of business in Chicago, Illinois; 

(2) The Medical Society of the District of Columbia, 
incorporated under an Act of Congress and having 
its office and principal place of business in the 
District of Columbia; 

(3) Harris County Medical Society, an unincorporated 
association, having its office and its principal place 
of business in Houston, Harris County, Texas; 

(4) Washington Academy of Surgery, an unincorporated 
association, having its office and its principal place 
of business in the District of Columbia. 


2. The following individuals, who will be referred to herein- 
after as “the individual defendants,” are hereby made defendants: 


Arthur Carlisle Christie Thomas Edwin Neill 
Coursen’ Baxter Conklin Edward Hiram Reede 
James Bayard Gregg Custis William Mercer Sprigg 
William Dick Cutter William Joseph Stanton 
Morris Fishbein John Ogle Warfield Jr. 
Thomas Allen Groover Olin West 

Robert Arthur Hooe Prentiss Willson 

Rosco Genung Leland William_ Creighton Woodward 
Leon Alphonse Martel Wallace Mason Yater 
Thomas Ernest Mattingly Joseph Rogers Young 
Francis Xavier McGovern 


II. THE WASHINGTON HOSPITALS 


3. Each of the following corporations and associations were 
engaged in the business of operating a hospital throughout the 
period of the conspiracy hereinafter described: 


Central Dispensary and Emergency Hospital 
Children’s Hospital of the District of Columbia 
“Columbia Hospital for Women 

Eastern Dispensary and Casualty Hospital 
* Episcopal Eye, Ear and Throat Hospital 
Garfield Memorial Hospital 

Georgetown University Hospital 

George Washington University Hospital 
National Homeopathic Hospital of the District of Columbia 
Providence Hospital 

Sibley Memorial Hospital 

Washington Sanitarium and Hospital 


These hospitals are located in Washington in the District of 
Columbia, except that the Washington Sanitarium and Hospital 
is located in Takoma Park, Maryland. The hospitals listed in 
this paragraph will be referred to collectively hereinafter as 
“the Washington hospitals.” The said hospitals include all of 


the hospitals in the District of Columbia not operated by the 
government, 
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III. RELATIONSHIP BETWEEN CERTAIN DEFENDANTS 


A. Relationship Between Defendant American Medical Asso- 
ciation and Defendants The Medical Society of the Dis- 
trict of Columbia and Harris County Medical Society. 


4. Membership in defendant American Medical Association is 
ordinarily obtainable only through affiliated state or territorial 
medical associations, known as “constituent” associations or 
societies of American Medical Association. Defendant The 
Medical Society of the District of Columbia is a constituent 
medical society of defendant American Medical Association. 
Membership in most “constituent” associations or societies is 
Gssxdparily obtainable only through membership in afhliated 
county or local medical societies, known as “‘component” societies 
of those constituent associations and of the American Medical 
Association. Defendant The Medical Society of the District of 
Columbia has no component societies. Defendant Harris County 
Medical Society is a component medical society of defendant 
American Medical Association. Members of affiliated com- 
ponent or constituent medical societies are, ipso facto, members 
of defendant American Medical Association. 


B. Memberships and Offices Held by Individual Defendants. 


5. Membership in defendant American Medical Association 
was held by all individual defendants throughout the period of 
the conspiracy hereinafter described. For many years, and 
throughout the period of the conspiracy hereinafter described, 
the following individual defendants, namely: 


Morris Fishbein, Editor of THE JouRNAL OF THE AMERICAN 
MeEpIcAL ASSOCIATION ; 

Olin West, Secretary and General Manager of the American 
Medical Association ; 

William Creighton Woodward, Director of the Bureau of 
Legal Medicine and Legislation of the American Medical 
Association ; 

William Dick Cutter, Secretary of the Council of Medical 
Education and Hospitals of the American Medical Asso- 
ciation ; 

Rosco Genung Leland, Director of the Bureau of Medical 
Economics of the American Medical Association, 


have been employed by defendant American Medical Associa- 
tion in the positions indicated and, as the principal full-time 
officials and employees of said defendant Association, have been 
engaged in the active management of its business affairs and 
have been largely instrumental in forming and effectuating its 
policies and, in particular, in managing the business affairs and 
in forming and effectuating the policies of said defendant Asso- 
ciation hereinafter set forth. 

6. Membership in defendant The Medical Society of the Dis- 
trict of Columbia was held, throughout the period of the con- 
spiracy hereinafter described, by all of the individual defendants 
except those listed in paragraph 5 of this indictment as employees 
and officials of defendant American Medical Association. 

7. Defendant The Medical Society of the District of Columbia 
has an executive committee charged with carrying out the 
policies of the said defendant society. 

8. Offices in defendant The Medical Society of the District 
of Columbia, and membership on the Executive Committee, were 
held during all or part of the period of the conspiracy herein- 
after described by the individual defendants whose names are 
indicated below: 


Thomas Edwin Neill, President, and member of the Executive 
Committee ; 

Coursen Baxter Conklin, Secretary-Treasurer, and member 
of the Executive Committee; 

Robert Arthur Hooe, member of the Executive Committee; 

Francis Xavier McGovern, member of the Executive Com- 
mittee ; 

Edward Hiram Reede, member of the Executive Committee ; 

William Mercer Sprigg, member and Chairman of the Exec 
tive Committee ; 

Wallace Mason Yater, member of the Executive Committee. 
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9. Membership on the Hospital Committee of defendant The 
Medical Society of the District of Columbia was held by the 
individual defendants listed below during all or part of the period 
of the conspiracy hereinafter described: 


Leon Alphonse Martel 
John Ogle Warfield Jr. 
Joseph Rogers Young 


10. Membership on regular or attending staffs of the Wash- 
ington hospitals was held by individual defendants throughout 
the period of the conspiracy hereinafter described, as follows: 


Coursen Baxter Conklin 
Children’s Hospital of the District of Columbia 
Eastern Dispensary and Casualty Hospital 
George Washington University Hospital 
James Bayard Gregg Custis 
National Homeopathic Hospital of the District of Columbia 
Robert Arthur Hooe z= 
Central Dispensary and Emergency Hospital 
Thomas Ernest Mattingly 
Sibley Memorial Hospital 
Leon Alphonse Martel 
Georgetown University Hospital 
Francis Xavier McGovern 
Garfield Memorial Hospital 
Thomas Edwin Neil 


Episcopal Eye, Ear and Throat Hospital 
Garfield Memorial Hospital 


William Mercer Sprigg 
Columbia Hospital for Women 

William Joseph Stanton 
Georgetown University Hospital 

John Ogle Warfield Jr. 


Children’s Hospital of the District of Columbia 
Garfield Memorial Hospital 


Prentiss Wilson 
Columbia Hospital for Women 
Wallace Mason Yater 
Georgetown University Hospital 
Joseph Rogers Young 
Eastern Dispensary and Casualty Hospital 


IV. THE BACKGROUND OF THE CONSPIRACY 


11. In the last few decades great and unprecedented advances 
in medical knowledge and technic have occurred. No single 
doctor now knows or can know enough medical science to 
enable him to render complete and adequate medical care. Spe- 
cialization in the rendition of medical care has necessarily 
Tesulted. Costly diagnostic and therapeutic equipment and facili- 
ties have now become essential for the rendition of complete 
and adequate medical care. The cost of complete and adequate 
medical care has increased substantially. 


12. Many persons embraced within the low income group in 
the United States, including the District of Columbia, do not 
now obtain, and cannot now afford to obtain, complete and ade- 
quate medical care. 


13. During the last few decades, many general practitioners 
and specialists have associated themselves together in group 
practice in order to reduce the cost and improve the quality of 
medical care by sharing their knowledge and by making joint 
use of equipment and facilities. During the last few decades 
attempts have been made to enable persons in the low income 
group to meet the cost of medical care on a risk sharing pre- 
payment basis and thus to avoid excessive economic burdens 
occasioned by the uneven incidence of illness. To achieve these 
objectives, organizations have been formed in which general 
Practitioners and specialists engaged in group practice under- 
take to give complete medical care of high quality to persons 
who pay therefor on a risk sharing prepayment basis. 


medical service satisfactory to both doctor and patient and which 
enable the said doctors to find satisfaction in their work and 
to obtain a stable, adequate net income; moreover, that this 
method of supplying medical care may be utilized without 
unduly affecting such free choice of physicians as is ordinarily 
enjoyed by patients and without involving interference on the 
part of laymen with the medical service or with the relationship 
subsisting between doctor and patient. There is reason to 
believe, and a large body of informed opinion holds, that such 
method of providing medical care is less costly than, and, in 
many respects from the standpoint of both doctor and patient, 
superior to, individual practice on a fee for service basis. 

15. Principally for economic reasons and because it has feared, 
for its members, business competition from the doctors con- 
nected with organizations in which doctors engage in group 
practice on a risk sharing prepayment basis, defendant American 
Medical Association, and the individual defendants employed 
by said defendant Association, have adopted and for many years 
have pursued a policy of opposition to experimentation with 
such organizations, and have taken affirmative steps to oppose 
their formation and operation throughout the United States. 


VY. THE DOMINANT POSITION OF DEFENDANT AMERICAN MED- 
ICAL ASSOCIATION AND THE CIRCUMSTANCES AFFORDING 
THE DEFENDANTS, ACTING TOGETHER, ECONOMIC 
AND OTHER COERCIVE POWER TO RESTRAIN 
GROUP MEDICAL PRACTICE ON A RISK 
SHARING PREPAYMENT BASIS 


A. The Importance of Membership in Medical Societies, of 
Consultat.ons and of Hospital Privileges. 


16. Membership in a medical society affiliated with defendant 
American Medical Association, and hence in defendant Ameri- 
can Medical Association itself, is valuable to practicing doctors 
because such membership carries professional prestige, because 
defendant American Medical Association and affiliated societies 
provide desirable services for and contacts to members, and 
because many doctors and many hospitals and others serving 
the medical profession deal only with such doctors as are mem- 
bers of defendant American Medical Association. Exclusion 
or expulsion from membership in a medical society affiliated 
with defendant American Medical Association, and hence from 
membership in defendant American Medical Association itself, 
deprives doctors, including doctors engaged in group practice 
on a risk sharing prepayment basis, of these advantages and 
also injures their professional standing. 

17. Consultations between doctors are frequently advantage- 
ous, both to the patient and to the doctors. Defendant American 
Medical Association recommends that doctors seek consultations 
with other doctors in cases of serious illness. Consultations 
with specialists outside of the group is frequently desirable 
for doctors engaged in group practice on a risk sharing prepay- 
ment basis. Doctors, including doctors engaged in group 
practice on a risk sharing prepayment basis, are seriously 
handicapped if they are prevented from obtaining consultations. 

18. The privilege of attending and treating their patients in 
a well equipped hospital is essential for all practicing surgeons. 
Such privilege is desirable for all practicing doctors. Exclusion 
from hospitals of surgeons and physicians, including those 
engaged in group practice on a risk sharing prepayment basis, 
seriously restrains them in the pursuit of their callings. 

19. It is desirable and frequently essential for the successful 
conduct of the business of organizations engaged in arranging 
for the provision of medical care by salaried doctors engaged 
in group medical practice on a risk sharing prepayment basis, 
and thus for the members of or subscribers to such organiza- 
tions, that the doctors composing the medical staffs thereof, 
equally with other doctors, be afforded the opportunity of 
obtaining, and be not prevented from obtaining, memberships 
in medical societies, consultations with other doctors, and the 
use of hospital facilities. 

B. Power of Certain Defendants to Exclude and to Expel 
Doctors Engaged in Group Practice on a Risk Sharing 
Prepayment Basis from Membership in Medical 
Societies. 

20. A large percentage of the doctors practicing in the Dis- 

trict of Columbia (in excess of 800) are members of defendant 
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The Medical Society of the District of Columbia, and thus of 
defendant American Medical Association. There are approxi- 
mately 145,000 doctors engaged in practice in the United States. 
Approximately 110,000 doctors are members of defendant Amer- 
ican Medical Association. Defendant American Medical Asso- 
ciation has a gross income of several million dollars a year, 
and its investments in capital assets have been and are sub- 
stantial; it employs about 500 persons in the conduct of its 
business. Defendant American Medical Association is engaged 
in the business of publishing a weekly magazine known as 
THE JOURNAL OF THE AMERICAN MEDICAL ASSOCIATION, which 
has a weekly circulation of approximately 95,000; it is the 
only medical journal with an extensive circulation among the 
members of the medical profession. The said JouRNAL con- 
tains a section entitled “Organization Section,’ devoted to 
organizational, business, economic and social aspects of medical 
practice. The said Journav has been edited and managed in 
such a manner as to express the policy of defendant American 
Medical Association and of the individual defendants employed 
by it of opposition to group medical practice on a risk sharing 
prepayment basis and to further the effectuation of such policy 
of opposition. The columns of said Journat have not been 
open for the expression of contrary views about group medical 
practice on a risk sharing prepayment basis. Defendant Ameri- 
can Medical Association maintains a bureau known as the 
Bureau of Medical Economics, which concerns itself with the 
economic organization of the practice of medicine. The said 
Bureau of Medical Economics has taken a leading part in 
carrying out defendant American Medical Association’s policy 
of opposing, discouraging and suppressing group medical prac- 
tice on a risk sharing prepayment basis. By reason of its 
size, organization and activities, defendant American Medical 
Association is the only important society representative of the 
medical profession in the United States. The medical profes- 
sion in the United States and its policies are influenced and to 
a ‘great extent controlled’ by defendant American Medical 
Association. 


21. Defendant American Medical Association has promulgated 
certain rules, called by it “Principles of Medical Ethics,” which 
purport to define the duties of doctors in their relations with 
their patients and among themselves. The constituent and com- 
ponent societies of defendant American Medical Association, 
including defendant The Medical Society of the District of 
Columbia and defendant Harris County Medical Society, have 
adopted and they govern their members by the said “Principles 
of Medical Ethics.””’ The members of defendant The Medical 
Society of the District of Columbia are required to, and do, 
pledge themselves to comply with said principles. These so-called 
“Principles of Medical Ethics’ are expressed in the form of 
indefinite standards and, as interpreted and applied by defendant 
American Medical Association and its affiliated constituent and 
component societies, are not confined to requirements of ethical, 
moral or legal conduct but embody as well purely economic 
restrictions upon the practice of medicine. Under these rules, 
so interpreted, defendant American Medical Association and its 
affiliated constituent and component societies can, and frequently 
do, condemn as “unethical” group medical practice on a risk 
sharing prepayment basis, principally because such practice is 
in business competition with and threatens the incomes of doc- 
tors engaged in practice on a fee for service basis, and particu- 
larly of doctors so practicing who are members of defendant 
American Medical Association and its affiliated constituent and 
component societies. 


22. The affiliated constituent and component societies of 
defendant American Medical Association, including defendant 
The Medical Society of the District of Columbia and defendant 
Harris County Medical Society, act as enforcing agencies of 
defendant American Medical Association with respect to the 
“Principles of Medical Ethics.” Said constituent and component 
societies, including defendant The Medical Society of the Dis- 
trict of Columbia and defendant Harris County Medical Society, 
under the supervision and control of defendant American Med- 
ical Association, have the power to, and do, suspend, expel or 
otherwise discipline members claimed by said defendant societies 
and association to have violated the “Principles of Medical 
Ethics.” Principally for the reasons hereinabove set forth, 
defendants American Medical Association, The Medical Society 
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of the District of Columbia and Harris County Medical Society 
possess power to expel or exclude from membership a doctor 
disapproved by them solely because he has associated himself 
with group medical practice on a risk sharing prepayment basis. 


C. Power of Certain Defendants to Restrain Doctors from 
Engaging in Group Medical Practice on a Risk Sharing 
Prepayment Basis and to Restrain Doctors from Con- 
sulting with Doctors so Engaged. 

23. A provision, to wit: Chapter IX, Article IV, Section 5 
of the constitution of defendant The Medical Society of the 
District of Columbia prohibits any professional relationship 
whatsoever, including consultations, between members of the 
said defendant Society on the one hand and, on the other, any 
doctor, organization or group rendering medical care within 
the District of Columbia or within ten miles thereof, which 
doctor, organization or group has not been “approved” by 
defendant The Medical Society of the District of Columbia. By 
reason of this provision, and by reason of the power of 
defendant The Medical Society of the District of Columbia to 
exclude applicants for membership, and to suspend, expel or 
otherwise discipline its members, under the supervision and 
control of defendant American Medical Association, said 
defendants have power to deter doctors from engaging in group 
medical practice on a risk sharing prepayment basis or from 
consulting with doctors engaged in such group practice. 


D. Power of Certain Defendants to Restrain Doctors Engaged 
in Group Practice on a Risk Sharing Prepayment Basis 
from Obtaining Access to Hospital Facilities. 

24. The medical services and the determination of the medical 
policies of the Washington hospitals are controlled in each 
such hospital by a medical staff, consisting of doctors appointed 
thereto by the governing body of the hospital and commonly 
designated as the “regular” or “attending” staff of the hospital. 
Doctors on such a “regular” or “attending” staff of a Wash- 
ington hospital are privileged to treat and operate upon their 
private patients within that hospital and to use the facilities 
thereof. Each Washington hospital also has a “courtesy” staff, 
comprising those doctors, not on its “regular” or “attending” 
staff, who are permitted to treat or operate on their patients in 
that hospital. Except in emergency cases, only those doctors 
who have been appointed to the “attending” or “regular” staff 
or to the “courtesy” staff of a Washington hospital are permitted 
to treat or operate on patients within that hospital. Formal 
appointment to the courtesy staff of each Washingon hospital 
is made by the governing body of that hospital. 

25. Applications for appointment to the courtesy staff of each 
Washington hospital are passed upon by the attending or regu- 
lar staff of that hospital. Each Washington hospital, acting 
through its governing body, ordinarily finds it expedient to 
follow, and ordinarily does follow, the recommendations of its 
attending or regular staff with respect to appointments to its 
courtesy staff. Nearly all members of the attending or regular 
staff of each Washington hospital are members of defendant 
The Medical Society of the District of Columbia and of 
defendant American Medical Association. As such members, 
they know, and can and do communicate to the Washington 
hospitals, the policies and wishes of defendant The Medical 
Society of the District of Columbia and of defendant American 
Medical Association. 

26. Defendant The Medical Society of the District of Colum- 
bia has a standing committee, known as the Hospital Committee, 
composed of a member of the regular or attending staff of 
each Washington hospital, whose function it is to communicate 
to the Washington hospitals the policies and wishes of defendant 
The Medical Society of the District of Columbia, to endeavor 
to obtain compliance by the Washington hospitals with those 
wishes and policies, and further, to keep defendant The Medical 
Society of the District of Columbia informed with respect to 


27. Defendant The Medical Society of the District of Colum- 


bia has approved each of the Washington located jn 
Washington. Defendant The Medical Society of the District of 


Columbia, by withdrawing its approval of a Washington 
pital, makes a member of the attending or regular 
staff of that hospital who continues to serve on such staff sub- 
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ject to disciplinary action by said defendant society, including 
expulsion from said society. Simultaneous withdrawal of the 
members of its regular or attending staff from a Washington 
hospital, in order to obtain compliance by that hospital with the 
wishes and policies of the defendant The Medical Society of 
the District of Columbia, would deprive the hospital of services 
essential to it, would cause it a loss of prestige and would 
thereby seriously injure the said hospital. 


28. Defendant Washington Academy of Surgery makes rec- 
ommendations to some of the Washington hospitals with respect 
to appointments to their courtesy staffs. In making such recom- 
mendations, defendant Washington Academy of Surgery can 
and does carry out the policies and wishes of defendant The 
Medical Society of the District of Columbia. The recommenda- 
tions of defendant Washington Academy wf Surgery with 
respect to such appointments are ordinarily followed by the 
regular or attending staff of the Washington hospitals in mak- 
ing recommendations to the governing bodies of such hospitals 
with respect to applications for such appointments. 


29. Medical students and doctors receiving postgraduate train- 
ing in hospitals, ordinarily known as “interns” and “residents,” 
render yaluable services to the hospitals without substantial 
compensation, Defendant American Medical Association, by 
means of periodic inspections, determines and declares what 
hospitals in the United States it believes are suitable for post- 
graduate training of interns and residents. No other public or 
private agency rates hospitals for this purpose. In order to 
obtain credit generally throughout the medical profession for 
postgraduate training in hospitals, and frequently in order to 
obtain a medical degree or a license to practice, it is necessary 
for medical students and doctors to take such training in hos- 
pitals which defendant American Medical Association has 
approved for that purpose. Loss of approval by defendant 
American Medical Association therefore not only causes a loss 
of prestige to a hospital but also ordinarily prevents a hospital 
from obtaining interns and residents. Inability to obtain interns 
and residents ordinarily compels a hospital to employ house 
doctors, at substantial expense. 

30. Defendant American Medical Association has adopted the 
policy that hospitals approved by it for intern and resident 
training should have on their medical staffs only doctors who 
are members of defendant American Medical Association. 


31. Each Washington hospital is approved by defendant 
American Medical Association for the training of interns or 
of residents or of both. The power of defendant American 
Medical Association to withdraw such approval gives defendant 
American Medical Association power to enforce compliance by 
Washington hospitals with the policies and wishes of defendant 
The Medical Society of the District of Columbia and of defen- 
dant American Medical Association. 

32. Principally for the reasons hereinabove alleged defen- 
dants American Medical Association, The Medical Society of 
the District of Columbia, and Washington Academy of Surgery 
possess power to expel or exclude a doctor, disapproved by 
them solely because he has engaged in group medical practice 
on a risk sharing prepayment basis, from attending and treating 
his patients in the Washington hospitals, the said Washington 
hospitals including all the hospitals in the District of Columbia 
in which private patients may be treated by doctors. 


VI. THE CONSPIRACY 


33. Group Health Association, Inc., was incorporated on 
February 19, 1937 and authorized to do business under and by 
virtue of the laws of Congress for the District of Colum- 
bia. Said corporation is a non-profit, cooperative association 
of employees of certain departments in the executive branch 
of the United States Government employed in the District of 
Columbia. Most members of Group Health Association, Inc., 
are embraced within the low income group, over 80 per cent 
of them earning annual incomes of not more than $2,000. Said 
corporation is engaged in the District of Columbia in the busi- 
ness of arranging for the provision of medical care and hospital- 
ization to its members and their dependents on a risk sharing 
prepayment basis. Said corporation collects monthly payments 
in the form of dues from its members. Medical care is pro- 
vided by a medical staff consisting of salaried general practi- 
tioners and specialists engaged in group practice under the sole 


direction of a medical director. Said corporation pays ade- 
quate salaries to the doctors on its medical staff and provides 
the medical staff with a modern, well equipped clinic, which 
was opened on November 1, 1937. Said corporation also 
defrays, within limits, the expenses of hospitalization of its 
members and their dependents. The personal relationship ordi- 
narily existing between doctor and patient obtains between the 
doctors on the medical staff of Group Health Association, Inc., 
and their Group Health Association, Inc., patients. 


34, Beginning in January 1937, or shortly thereafter, and 
continuing to the date of the presentation of this indictment, the 
defendants, and certain members of defendant The Medical 
Society of the District of Columbia not made defendants, and 
the Washington hospitals, and other persons to the grand jurors 
unknown, well knowing the foregoing facts, have combined and 
conspired together for the purpose of restraining trade in the 
District of Columbia, that is to say: 


(1) for the purpose of restraining Group Health Asso- 
ciation, Inc., in its business of arranging for the pro- 
vision of medical care and hospitalization to its mem- 
bers and their dependents on a risk sharing prepayment 
basis ; 

(2) for the purpose of restraining the members of Group 
Health Association, Inc., in obtaining, by cooperative 
efforts, adequate medical care for themselves and their 
dependents from doctors engaged in group medical 
practice on a risk sharing prepayment basis; 


(3) for the purpose of restraining the doctors serving on 
the medical staff of said Group Health Association, 
Inc., in the pursuit of their callings; 


(4) for the purpose of restraining doctors (not on the 
medical staff of Group Health Association, Inc.) prac- 
ticing in the District of Columbia, including the doctors 
so practicing who are made defendants herein, in the 
pursuit of their callings; 


(5) for the purpose of restraining the Washington hospitals 
in the business of operating such hospitals. 


In so doing, defendants have then and there engaged in an 
unlawful combination and conspiracy in restraint of trade in 
and of the District of Columbia in violation of Section 3 of the 
Act of Congress on July 2, 1890, known as the Sherman Anti- 
trust Act. 


35. Throughout the period covered by this indictment, Group 
Health Association, Inc., and its medical staff were discussed 
at frequent meetings of defendant The Medical Society of the 
District of Columbia and of committees of said defendant 
Society, and at other meetings and conferences. At such meet- 
ings and conferences, the» combination and conspiracy herein- 
above described was proposed, discussed and formed, in part, 
and carried on in part. Plans, understandings and agreements 
to accomplish the unlawful purposes hereinabove described were 
proposed, discussed and adopted at such meetings. Many of 
such plans, understandings and agreements were set forth in 
formal resolutions adopted by defendant The Medical Society 
of the District of Columbia, and by the committees thereof. 
Among such resolutions was the following resolution adopted 
at a meeting of defendant The Medical Society of the District 
of Columbia, held in Washington in the District of Columbia 
on November 3, 1937: 

Wuereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 
Association, Inc., if it can prevent patients of physicians in its employ 
being received in the Jocal private hospitals; and 

Wuenrras, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 


lay boards of directors, except through its control of its own members 
serving on their medical staffs; and 


Wuereas, conflicts between the Medical Society of the District of 
Columbia and any local hospitals arising from an attempt to enforce the 
provisions of Chapter IX, Article IV, Section 5, of its Constitution should 
be assiduously avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 

Resolved, That the Hospital Committee be, and is hereby directed to give 
careful study and consideration to all phases of this subject and report back 
to the Society, at the earliest practicable date, its recommendations as to 
the best way of bringing this question to the attention of the medical 
boards and boards of directors of the various local hospitals in such a 
manner as to insure the maximum amount of practical accomplishment with 
the minimum amount of friction and conflict. 
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Following adoption of the said resolution of November 3, 1937, 
the combination and conspiracy hereinabove described was 
further discussed and carried on at later meetings of defendant 
The Medical Society of the District of Columbia and of com- 
mittees of said defendant Society, and at other meetings and 
conferences. Said meetings were held, said resolutions were 
adopted, and said plans, understandings and agreements were 
proposed, discussed and adopted, with the knowledge, approval 
and assistance of defendant American Medical Association and 
of the individual defendants who are employed by defendant 
American Medical Association. 


36. The combination and conspiracy hereinabove described 
and the intended restraints which have resulted therefrom have 
been effectuated in the following manner and by the following 
means, among others, to wit: 


(a) Defendants have combined and conspired with the 
plan and purpose to hinder and obstruct Group Health 
Association, Inc., in procuring and retaining on its 
medical staff qualified doctors, and to hinder and 
obstruct the doctors serving on that staff from obtain- 
ing consultations with other doctors and specialists 
practicing in the District of Columbia. Pursuant to 
this plan and purpose the defendants have performed, 
among others, the following acts: Defendants (other 
than defendants Washington Academy of Surgery and 
Harris County Medical Society) circulated a “white 
list” of organizations, groups and individuals approved 
by defendant The Medical Society of the District of 
Columbia, omitting from said “white list’ the name of 
Group Health Association, Inc., with the intent and 
purpose of threatening with disciplinary action any 
doctors, members of defendant The Medical Society 
of the District of Columbia, who should become mem- 
bers of the medical staff on Group Health Association, 
Inc., or who should consult with members of the 
medical staff of Group Health Association, Inc. 
Defendants (other than defendants Washington Acad- 
emy of Surgery and Harris County Medical Society) 
instituted disciplinary proceedings against two doctors, 
who were the only doctors on the medical staff of 
Group Health Association, Inc., who were members 
of defendant The Medical Society of the District of 
Columbia. Principally by means of such disciplinary 
proceedings, the said defendants induced and coerced 
one of the said doctors to resign from the staff of 
Group Health Association, Inc., and brought about the 
expulsion of the other doctor from membership in 
defendant The Medical Society of the District of 
Columbia. Defendant Harris County Medical Society 
at the request of defendant The Medical Society of 
the District of Columbia and of the other defendants 
(except defendant Washington Academy of Surgery), 
instituted disciplinary proceedings against a doctor on 
the medical staff of Group Health Association, Inc., 
who was a member in good standing of said defendant 
Harris County Medical Society and the only other 
doctor on the medical staff of Group Health Associa- 
tion, Inc., who was a member of defendant American 
Medical Association. The doctors against whom the 
above described disciplinary proceedings were insti- 
tuted were and are qualified, ethical doctors in good 
standing; the disciplinary proceedings above described 
were instituted against these doctors because of their 
association with Group Health Association, Inc., and 
for the purpose of depriving the said Group Health 
Association, Inc., doctors of the privileges of consulting 
with other doctors and of using the- facilities of the 
Washington hospitals. The said defendants also insti- 
tuted similar disciplinary proceedings against a spe- 
cialist practicing medicine in the District of Columbia, 
on the alleged ground that he had consulted with a 
doctor on the staff of Group Health Association, Inc., 
intending thereby to penalize the said specialist for 
failing to boycott Group Health Association, Inc., doc- 
tors and thereby to induce other specialists to boycott 
Group Health Association, Inc., doctors. Principally 
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by the means hereinabove described, defendants have 
coerced doctors to boycott Group Health Association, 
Inc., by refraining from becoming members of or by 
resigning from the medical staff of Group Health 
Association, Inc., and to boycott doctors on the medical 
staff of Group Health Association, Inc., by refusing 
to consult with them about their patients. By thus 
coercing doctors, defendants hindered and obstructed 
Group Health Association, Inc., in procuring and 
retaining on its medical staff qualified doctors, and 
hindered and obstructed doctors on the medical staff 
of Group Health .Association, Inc., in obtaining con- 
sultations with doctors not on that staff. 


Defendants have combined and conspired with the plan 
and purpose to hinder and obstruct Group Health 
Association, Inc., in obtaining access to hospital facili- 
ties for its members, and to hinder and obstruct the 
doctors on the medical staff of Group Health Associa- 
tion, Inc. from treating and operating upon their 
patients in Washington hospitals. Pursuant to this 
plan and purpose, defendants have performed, among 
others, the following acts: Defendants (other than 
defendants Washington Academy of Surgery and 
Harris county Medical Society) circulated among the 
Washington hospitals a “white list’ of organizations, 
groups and individuals approved by defendant The 
Medical Society of the District of Columbia, omitting 
from said “white list” the name of Group Health Asso- 
ciation, Inc., with the intent and purpose of threaten- 
ing with punitive action any such hospital which should 
admit to its courtesy staff a doctor on the medical staff 
of Group Health Association, Inc., however qualified or 
however great his professional skill. Defendants (other 
than defendants Washington Academy of Surgery and 
Harris County Medical Society) urged and demanded 
that the Washington hospitals admit to their staffs only 
those doctors who were members of defendant The 
Medical Society of the District of Columbia or of 
neighboring medical societies affiliated with defendant 
American Medical Association and, hence, of defendant 
American Medical Association, well knowing that doc- 
tors on the medical staff of Group Health Association, 
Inc., were not permitted, and intending that they be not 
permitted, to become or remain members of such 
societies. Defendant Washington Academy of Surgery 
recommended to those Washington hospitals which 
made inquiry of it that said hospitals exclude from 
their courtesy staffs the surgeon on the medical staff 
of Group Health Association, Inc.; in so doing, said 
defendant Washington Academy of Surgery based its 
action principally upon the membership of said sur- 
geon on the medical staff of Group Health Associa- 
tion, Inc. The Washington hospitals have failed and 
refused to appoint the surgeon on the medical staff of 
Group Health Association, Inc., to their courtesy staffs 
notwithstanding the fact that said surgeon is qualified 
and competent in the practice of surgery; in so doing, 
the said hospitals based their actions principally upon 
the membership of said surgeon on the medical staff of 
Group Health Association, Inc. Defendants (other 
than defendants Washington Academy of Surgery and 
Harris County Medical Society), by threatening to 
deprive him of courtesy staff privileges at a Wash- 
ington hospital, induced a physician on the medical 
staff of Group Health Association, Inc., to resign from 
the said Association’s medical staff. Principally by 
the means hereinabove described, defendants have 
coerced the Washington hospitals to boycott Group 
Health Association, Inc., and the doctors on the said 
Association's staff. By thus coercing the Washington 
hospitals, defendants hindered and obstructed Group 
Health Association, Inc., in obtaining access to hos- 
pital facilities for its members and hindered and 
obstructed the doctors on the medical staff of Group 
Health Association, Inc., from treating and i 
upon their patients in the Washington hospitals. 
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37. Some defendants have performed certain of the acts 
herein set forth in the formation and in the furtherance of the 
combination and conspiracy, while other defendants have per- 
formed other of the acts herein set forth in the formation and in 
the furtherance of the combination and conspiracy. Each defen- 
dant has, however, knowingly participated in the formation and 
furtherance of the combination and conspiracy, pursuant to the 
common purposes set forth in paragraph 34 of this indictment. 

38. The combination and conspiracy hereinabove described, 
effectuated in part in the manner and by the means hereinabove 
alleged, has, as intended by defendants, prevented doctors from 
becoming or remaining members of the medical staff of Group 
Health Association, Inc., and has prevented other doctors from 
consulting with the doctors on the medical staff of Group Health 
Association, Inc., and has prevented doctors on the medical 
staff of Group Health Association, Inc., from treating and oper- 
ating on their patients in any of the hospitals in or near the 
District of Columbia. Principally by these means, defendants, 
in thus combining and conspiring, have substantially accom- 
plished all the illegal purposes set forth in paragraph 34 of 
this indictment and have succeeded in imposing all said intended 
restraints of trade. 


VII. JURISDICTION AND VENUE 


39. The combination and conspiracy herein set forth has been 
formed to a large extent and, as intended by the defendants, 
has operated and been carried out to a large extent, within the 


District of Columbia. Most of the restraints of trade resulting 
from such combination and conspiracy have been imposed and 


effected in the District of Columbia. Among other acts done 
in the District of Columbia for the purpose of effectuating the 


combination and conspiracy alleged in this indictment was the 


adoption of the resolution set forth in paragraph 35 of this 
indictment, at a meeting of defendant The Medical Society of 
the District of Columbia. 

And so the Grand Jurors aforesaid, upon their oaths afore- 
said, do find and present that defendants, throughout the period 
aforesaid, at the places, and in the manner and form aforesaid, 
unlawfully have engaged in a continuing combination and con- 
spiracy in restraint of the aforesaid trade and commerce in and 
of the District of Columbia; contrary to the statute in such 
case made and provided, and against the peace and dignity of the 
United States of America. 


JoHn Henry LEWIN 
ALLAN HART 
DoucLas B. Maccs 
Grant W. KELLEHER 
Special Assistants to the Attorney General. 
THURMAN ARNOLD 
Assistant Attorney General. 
Davin A, PINE 
Attorney of the United States 
in and for the District of Columbia. 


AN EDITORIAL 


The Journal of the American Medical Association, Jan. 7, 1939, page 50 


THE INDICTMENT OF THE AMERICAN 
MEDICAL ASSOCIATION 

Last week THE JoURNAL published the complete text 
of the indictment of the American Medical Association 
and other defendants, in the District of Columbia, by a 
grand jury which, for some weeks, had heard a mass 
of evidence presented to it by attorneys from the 
Department of Justice. Elsewhere in this issue of THE 
JOURNAL appears a chronology of this case from the 
time when the so-called Group Health Association, Inc., 
first appeared on the scene in the District of Columbia 
to the time when the grand jury made its report. Also 
in the Organization Section will be found a number of 
editorials and cartoons which have appeared in news- 
papers throughout the United States indicating, as far 
as such pronouncements can indicate, the public reac- 
tion to this extraordinary indictment. 

At the special session of the House of Delegates 
which was held in Chicago in September, the Board of 
Trustees of the American Medical Association, antici- 
pating the government’s activities, presented a consid- 
eration of the possibility of an indictment. This matter 
was referred by the House of Delegates, as is custom- 
ary, to a reference committee and the report of the 
reference committee was unanimously adopted by the 
House of Delegates. This report authorized the Board 
of Trustees to employ suitable legal counsel and to carry 
this matter even to courts of last resort in order to 
determine the issue. 

Apparently the press of the United States finds it 
impossible to separate the activities of the Department 
of Justice from the proposal of a vast expansion of 


medical service under governmental control. Thus Ger- 
ald G. Gross, in the Washington Post of December 235, 
writes: “A convincing case can be built up to support 
the theory that the extraordinary grand jury study was, 
to put it bluntly, propaganda looking forward to Con- 
gressional consideration of the proposed National 
Health Program.” 

The commentators in the American press, including 
even those newspapers which have been most persistent 
in the campaign for new methods of medical practice, 
have been well nigh unanimous in their opinions that 
the action of the Department of Justice under Mr. 
Thurman Arnold was the wrong way to achieve the 
objective if that objective is to be achieved. Certainly 
this legal procedure can do nothing to solve the problem 
of medical care. It is a pity that the federal govern- 
ment, including its executive, investigative and a con- 
siderable number of other departments, should have 
embarked on a procedure which is inclined to cast 
public discredit on a great profession and to impugn 
the motives of workers in that profession. Moreover, 
a suitable defense will cost the Association a consider- 
able sum of money that in the ordinary course of events 
would have been spent for the advancement of the sci- 
ence and art of medicine and the protection and promo- 
tion of public health. The time may yet come when those 
representatives of our government who have been 
chiefly responsible for initiating, conducting and manip- 
ulating this performance with all of its far-flung mani- 
festations will review regretfully the part they have 
played in this incident. 
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THE STORY OF THE INDICTMENT 


Chronologic Record of Events Leading to the Indictment of the American Medical Association Because 
of the Difficulties of the G. H. A., Inc. 


The Journal of the American Medical Association, Jan. 7, 1939, page 53 


In the Annual Report of the Twentieth Century 
Fund, Inc., for 1936, appears this statement: 


“As a result of the activities of the Fund, and of the Health 
Economics Association, substantial progress has been made in 
the promotion of voluntary, cooperative, group payment medical 
service organizations. At the end of the fiscal year twelve 
agencies of this kind had actually been organized, consisting 
mostly of small groups. A total of nine other organizations 
were definitely committed to such plans, of which one is actively 
engaged in establishing a plan and the others are in various 
stages of negotiations with organization officials and employees. 
Chief among these groups is the employees in the District of 
Columbia of the Home Owners Loan Corporation. ie 


The Twentieth Century Fund, Inc., was organized 
under a Massachusetts charter in 1922 as a successor 
to the Cooperative League, which had been organized in 
1919 by Mr. Edward A. Filene. In 1936 Mr. John H. 
Fahey was chairman of its executive committee. 

Again in 1937 the report of the Twentieth Century 
Fund said: 


“The most important project assisted by the Association in 
1937 was the organization set up by the employees of the Fed- 
eral Home Loan Bank Board to furnish, on a periodic payment 
basis, practically complete medical services for themselves and 
families. These employees formed the Group Health Associa- 
tion, Inc., a non-profit organization, chartered by the District of 
Columbia specifically for this purpose. 

“This group started to furnish service on November 1, 1937, 
to approximately one thousand employees and their families. 
It now has a list of twenty-seven hundred subscribers, who, 
with their families represent a membership of approximately 
ten thousand individuals. The Group Health Association has 
an income which amply meets its expenses in furnishing this 
service. This group has been subjected to severe attacks from 
the local medical association, as well as from certain District 
officials.” 


Early in 1937 there began to be circulated in Wash- 
ington, D. C., a prospectus marked “Confidential: 
For Private Circulation Only,” entitled “A Plan for a 
Cooperative Medical Service on a Periodic Payment 
Basis for Federal Employees and Their Families in 
Washington.” It was indicated that attempts would be 
made to obtain the cooperation of members of the 
Medical Society of the District of Columbia, that the 
Medical Society of the District would be invited to 
appoint a representative to sit with the committee in 
establishing the plan, and that an advisory committee of 
physicians would be appointed to aid the medical 
director on relevant matters. 

On February 24, 1937, the Group Health Associa- 
tion, Inc., filed its certificate of incorporation, and in 
March 1937 two members of the staff of the Home 
Owners Loan Corporation, Messrs. Russell and Zim- 
merman, were directed to prepare and present a definite 
outline for procedure for consideration by the board 
of directors. Thereafter Horace Russell, general coun- 
sel of the Home Owners’ Loan Corporation, in March, 
sent to the Corporation a resolution authorizing a con- 
tract between the Home Owners’ Loan Corporation and 
the Group Health Association, Inc. This contract was 
executed on March 22, 1937. It must be remembered 
that Mr. John H. Fahey, chairman of the executive 
committee of the Twentieth Century Fund, Inc., was 
also chairman of the Board of Directors of the Home 
Owners’ Loan Corporation. As part of the details of 


the contract, the Home Owners’ Loan Corporation 
agreed to pay to Group Health Association, Inc., 
$10,000 on request and, beginning on the date of the 
establishment of its service, the sum of $833.33 monthly 
in advance for a period of twelve months, and there- 
after the sum of $1,666.67 per month for the next 
twelve months. Thus was created the appropriation 
of $40,000 of government money for the financing of a 
private corporation to provide medical services in the 
District of Columbia. The interlocking character of 
the arrangement was further established by a stipu- 
lation which provided that two of the five members 
of the executive committee of the Group Health 
Association, Inc., would be nominated by the Federal 
Home Loan Bank Board and that the by-laws of the 
Association would be satisfactory to the Corporation. 

Attempts were made by the Chairman of the Eco- 
nomics Committee of the Medical Society of the District 
of Columbia and by the director of the Bureau of Legal 
Medicine and Legislation of the American Medical 
Association to find out the details of operation of the 
Group Health Association, Inc., the details of the con- 
tract and other data necessary to determine the law- 
fulness of the arrangement. Incidentally, unlawfulness 
at that time was impliedly admitted later by the Asso- 
ciation through changes in its by-laws which were 
apparently made for the purpose of attempting to bring 
it within the law. 

In November 1937 the question of the legality of 
the practice of medicine by a corporation was raised 
and various attorneys expressed varying opinions. 
Then on Nov. 20, 1937, counsel for the Medical Society 
of the District of Columbia submitted to the United 
States Attorney in and for the District of Columbia 
and to the corporation counsel for the District of 
Columbia a brief showing that Group Health Associa- 
tion, Inc., was engaged in the practice of medicine and 
in the business of insurance. 

The publicity associated with these legal procedures 
was followed by an attempt by members of the Senate 
and Congress of the United States to determine the 
legality of the diversion of the funds of the Home 
Owners’ Loan Corporation to the use of Group Health 
Association, Inc. In December 1937 Senator McCarran 
requested the acting comptroller general of the United 
States to inform him as to the authority of law under 
which public funds had been diverted from the Home 
Owners’ Loan Corporation for the purpose of establish- 
ing a social health organization among the employees 
of the corporation. Then acting comptroller general, 
Mr. R. N. Elliott, replied: 

“Tt has been the long-established rule in the Federal service 
that the functions of the agencies of the United States are 
restricted to those activities authorized by general or special 
enactments of the Congress, and where an activity involves the 
expenditure of moneys of the United States, the appropriation 
laws must e the moneys available therefor in no uncer- 
tain terms if such activity is to be accepted as lawful. Accord- 
ingly, it must be concluded in the instant matter that. the 
disbursements and other costs were made and incurred without 
authority of law.” 


Wth this opinion, the legal department of the H 
Owners’ Loan Corporation differed. Siwnens. a a 


committee of the Committee on Appropriations of the 
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House of Representatives gave hearings on the Inde- 
pendent Offices Appropriation Bill, 1939, in which 
appropriations for the Home Owners’ Loan Corpora- 
tion in relationship to Group Health Association, Inc., 
came up for consideration. The diversion of funds for 
this purpose was defended by Mr. Russell, general 
counsel for the Home Owners’ Loan Corporation. The 
board might, Mr. Russell thought, provide dental ser- 
vices and in fact do whatever in its judgment was 
necessary for the accomplishment of its major purpose. 
To which, Mr. Woodrum of Virginia, chairman of the 
subcommittee, replied: 


“As long as I have been a member of the Appropriations 
Committee I have never heard any department advance that 
sort of philosophy to the Appropriations Committee.” 


Mr. Woodrum continued: 


“Entirely separate and apart from the merits or demerits of 
the proposition that you have announced, or whether there 
should or should not be group insurance and medical treatment, 
and entirely from the standpoint of congressional supervision 
and control of appropriations and expenditures, I have never 
understood, nor do I think it is the law, or by any possible 
wide stretch of the imagination, that a department can have 
money appropriated for it, have hearings, and come back and 
justify expenditures for something entirely foreign and separate 
and apart, that was not in the minds and certainly could not 
have been in the minds of any member of this committee or 
the Budget when they passed upon this appropriation of $40,000, 
which, of course, relatively speaking, is insignificant. It is the 
principle of the thing. 

“If you should come back next year with some like proposi- 
tion entirely separate and apart, I should feel that it is a perfect 
farce for a committee to sit here and undertake to go over the 
appropriations and discuss what you should spend your money 
for if next year you are coming here and say, ‘Oh, sure. We 
did that, but we have general power to spend our funds for 
anything that the board determines is of vital interest to the 
Corporation.” I don’t understand your view about the law, 
and certainly that is not the ruling of this committee.” 


The publicity associated with the promotion of Group 
Health Association, Inc., indicated promptly that it had 
the support of many of those associated with the federal 
government. 

In May 1938 Attorney General Cummings of the 
Department of Justice explained in a press release that 
the Department of Justice proposed to undertake certain 
prosecutions under the antitrust laws and that a series 
of public statements would be issued throwing light on 
the policy. One of the statements to be given out, it 
was said, would be to call the attention of Congress 
to the interpretation and application of antitrust laws 
by the Attorney General, as they might have a bearing 
on contemplated legislation. From this time on came 
the series of peculiarly timed releases to the press from 
the Department of Justice associated with the endeavors 
of the federal administration to support Group Health 
Association, Inc. Thus on June 1, 1938, the Evening 
Star of Washington, D. C., announced that: 

“The Department of Justice has launched an inquiry into 
complaints that the American Medical Association and the 
District of Columbia Medical Society have violated Federal 
anti-trust laws in connection with their fight against ‘group 
health’ plans. . . . 

“The inquiry is being made by the anti-trust division of the 
department, under the direction of Assistant Attorney General 
Thurman Arnold, recently appointed by President Roosevelt 
as the administration's chief ‘trust buster.’ 

“It js understood the complaints, presumably from interests 
associated with or defending Group’Health Association, Inc., of 
the Home Owners’ Loan Corp., charged that alleged obstruc- 
tionist tactics adopted by the District Medical Society and the 


American Medical Association are in conflict with anti-trust 
laws forbidding ‘combinations in restraint of trade.’” 


On June 3 a representative of the American Medical 
Association called at the Department of Justice to ascer- 
tain the basis for the foregoing statement. The state- 
ment was given out for publication, it was learned, on 
the basis of a call at the office of Mr. Thurman Arnold, 
Assistant Attorney General in charge of the Antitrust 
Division, by one man, who requested Mr. Arnold to 
have the Department of Justice intervene in the con- 
troversy between Group Health Association, Incorpo- 
rated, and the Medical Society of the District of 
Columbia. The caller filed no formal complaint and the 
statement given out was based, it appeared, entirely on 
the verbal request of the caller. The name of the caller 
was not disclosed. 

This announcement immediately preceded the meeting 
of the House of Delegates of the American Medical 
Association in San Francisco on June 13. 


ANOTHER RELEASE FROM THE DEPARTMENT 
OF JUSTICE 

On the last day of the meeting of the National Health 
Conference, July 20, the Department of Justice pre- 
sented to the press another of its releases. On that 
day it released to the press a statement concerning a 
petition in equity that it had filed against the major 
motion picture companies, their associated and subsid- 
iary companies and numerous individuals connected 
with the industry, under the Sherman Antitrust Act. 
In making this announcement, the Department of 
Justice undertook to justify its failure to proceed 
against these corporations and individuals, by criminal 
prosecution, saying: 

“One reason for determining to proceed first in equity rather 
than criminally is, therefore, the fact that only an equity decree 
can accomplish the result which the Department believes to be 
essential. 

“A further reason for instituting equity rather than criminal 
proceedings at this time should be noted. In the course of its 
study of the motion picture industry the Department attempted, 
through the yoluntary cooperation of the major producers, to 
adjust the difficulties of independent exhibitors who brought 
their problems to the Department and who consented to such 
a course. The Department believes that in the light of its 
dealings with the industry in the past, it would be inequitable 
to institute a general criminal proceeding relating to the general 
subject matter of this suit. . . . 

“The Department desires to encourage and not to retard the 
development and orderly operation of the motion picture 
industry.” 


Leslie C. Garnett, United States District Attorney 
for the District of Columbia, and his successor in office, 
David A. Pine, recognized the fact that Group Health 
Association, Inc., was practicing medicine in violation 
of law and indicated an intention to prosecute. J. Bach 
Moor, Superintendent of Insurance for the District of 
Columbia, recognized that the association was engaged 
unlawfully in the business of insurance, and he likewise 
threatened prosecution. Representatives of Group 
Health Association, Inc., in order to avoid these criminal 
prosecutions, petitioned the District Court of the United 
States for the District of Columbia for a declaratory 
judgment in which the court might express its opinion 
as to the legal or illegal character of the activities of the 
Association. The court, through Justice Jennings Bailey, 
rendered a memorandum opinion, July 27, 1938, to the 
effect that— 

“I see no reason why an individual may not, without violating 
the statute, contract with a physician for medical services for 
a stipulated period at a fixed compensation; and it would seem 
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that a group of individuals might make the same arrangement 
with a group of physicians. It would seem that this group of 
individuals might incorporate themselves for their own mutual 
benefit for the same purpose. ° Such a corporation, not for 
profit but for the mutual benefit of its members, is in my opinion 
not engaged in the practice of medicine or in holding itself out 
as doing so, It is true that a corporation can act only through 
its agents and employees, but the physicians with whom the 
plaintiff makes contracts are rather in the position of independent 
contractors, and the plaintiff does not in any way undertake to 
control the manner in which they attend or prescribe for their 
patients.” 


With the contract between the Home Owners’ Loan 
Corporation and Group Health Association, Incorpo- 
rated, whereby the association agreed to provide “sub- 
stantially complete medical and hospital service to such 
employees of the Home Owners’ Loan Corporation as 
care to join it on a reasonably monthly basis” Justice 
Bailey found more difficulty, but he concluded that the 
contract for such service did not constitute the prac- 
tice of medicine. With those provisions of the contract 
between the Home Owners’ Loan Corporation and 
Group Health Association, Incorporated, whereby the 
association agreed to provide physical examinations at 
the time of employment of all new employees in the 
Washington office and to manage and supervise the 
emergency rooms and the employees in the nursing 
service maintained in connection with such emergency 
treatment and in visitations to employees of the Wash- 
ington office who are on sick leave, Justice Bailey did 
not concern himself. He rejected citations to cases 
bearing on the right of corporations to practice law, 
saying that they were “not closely analogous, they 
being based on the common law and governed by the 
courts independently of any statute.” Justice Bailey 
concluded that Group Health Association, Incorporated, 
was not engaged in the practice of medicine but gave 
no citation to any decision tending to support that posi- 
tion. Similarly, and apparently for the sole reason that 
he believed that the word “payment” “as ordinarily 
used” means the payment of money, Justice Bailey held 
that Group Health Association, Incorporated, was not 
engaged in the business of insurance. It undertook to 
discharge its obligations in services and not in money. 
Consequently, on July 29, 1938, the court entered a 
decree to the effect stated above. The Superintendent of 
Insurance for the District of Columbia and the United 
States District Attorney noted an appeal to the United 
States Court of Appeals for the District of Columbia, 
which appeal was allowed. It is understood that the 
United States District Attorney did not perfect his 
appeal. The Superintendent of Insurance for the Dis- 
trict of Columbia, it is believed, is pursuing his appeal 
from the judgment of the District Court that held that 
Group Health Association, Incorporated, is not engaged 
in the business of insurance. 

On July 30, Assistant Attorney General Thurman 
Arnold released in Washington, for the morning papers 
of August 1, a statement of what he said were the 
results of “A preliminary investigation made by the 
Department of Justice in response to numerous com- 
plaints . . . with reference to activities within the 
medical profession in the District of Columbia.” He 
alleged that the Medical Society of the District of 
Columbia, the American Medical Association and some 
of the officials of both these organizations were attempt- 
ing to prevent Group Health Association, Inc., from 
functioning and he stated what he said were the meth- 
ods that had been used to accomplish that end. This, 
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he said, was a violation of the antitrust laws, because 
in the judgment of the Department of Justice those 
laws prohibit “combinations which prevent others from 
competing for services as well as goods [sic].” The 
persons responsible for this alleged attempt to prevent 
Group Health Association, Incorporated, from func- 
tioning could be ascertained, Mr. Arnold said, only by 
a grand jury investigation, and such an investigation 
would be undertaken in the near future. He ignored 
the apparent availability of civil proceedings, such as 
the Department of Justice seemed to deem sufficient 
in dealing with the motion picture industry in a situa- 
tion similar to that in which Mr. Arnold undertook 
to place the medical profession. Assistant Attorney 
General Arnold undertook to discuss the economic con- 
ditions of medical practice in the United States, appar- 
ently as a basis for his proposed prosecution. He 
stated that, “In the event that voluntary cooperation 
results in constructive proposals going beyond the elimi- 
nation of illegal practices, the Department will adhere to 
its previously announced policy of submitting such pro- 
posals to the court as a basis for a consent decree.” 
How far “beyond the elimination of illegal practices” 
such supposedly voluntary cooperation would have to 
ge to meet Mr. Arnold’s wishes he did not state, but 
it is known that in one of the latest drafts of his news- 
paper release it was stated that such so-called construc- 
tive proposals would have to go “far” beyond the 
elimination of illegal practices. 

On August 12, Sterling Ruffin, M.D., Prentiss 
Willson, M.D., and Elijah W. Titus, M.D., in their 
respective individual capacities as licensed physicians in 
the District of Columbia, filed a bill of complaint against 
the Group Health Association, Incorporated, in the 
District Court of the United States for the District of 
Columbia, praying that Group Health Association, 
Incorporated, show cause why it should not be enjoined 
and restrained from engaging in the practice of medi- 
cine and surgery in the District of Columbia and pray- 
ing that, pending the final hearing and determination of 
the cause and thereafter, Group Health Association, 
Incorporated, be enjoined and restrained from doing 
any act, or holding itself out to do any act, which con- 
stitutes the practice of medicine and surgery in the 
District of Columbia. 

On August 19, Assistant Attorney General Thurman 
Arnold broadcast an address over the Columbia Broad- 
casting System, entitled “The Antitrust Laws, Their 
Past and Future.” He said, in part: 

“The American Medical Association, by use of various types 
of pressure, declines to allow a patient to be admitted to a hos- 
pital unless he is attended by a member of that association. The 
Department, of course, would regard as reasonable attempts of 
the medical association to require the highest standards. What 
they are doing, however, is to prevent qualified physicians from 
practicing their profession in hospitals because they disagree 
with their social views as to the best method of furnishing 
medical care to the poor. They have expelled a physician who 
was associated with Group Health and reinstated him when he 
dropped that association. The Department is not interested in 
Group Health or in any particular form of labor organization or 
in the encouragement of any particular industry. It is only 
interested in insuring equal opportunity for all qualified persons 
to compete in either rendering services or selling goods except- 


ing in those cases where Congress decides otherwise by special 
exception to the antitrust laws.” 


Mimeographed press releases of this address were issued 
in Washington. 
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On August 26, a representative of the Bureau of 
Investigation of the Department of Justice called at the 
offices of the American Medical Association, in Chicago, 
and reported that he had been sent to look over the 
files of the Association. He was told that the office was 
open to him and thereafter proceeded to examine care- 
fully the files of the Bureau of Legal Medicine and 
Legislation, the Bureau of Medical Economics and the 
Council on Medical Education and Hospitals. He took 
away with him from time to time documents from the 
files, for the purpose of having them photostated for the 
use of the Department of Justice. The originals were 
returned. 

On October 1, Assistant Attorney General Thurman 
Arnold delivered an address before the Missouri Bar 
Association, at St. Louis, entitled “The Enforcement 
of the Sherman Act.” Press releases were issued in 
Washington by the Department of Justice. Concerning 
the American Medical Association, Mr. Arnold said: 


“Forty years of sporadic enforcement of the antitrust laws 
has prevented our forming a body of precedents with respect to 
particular industries. This has created a vicious circle which 
runs as follows: 1. It is not fair to enforce the antitrust laws 
in cases where their application is not clear. 2. At the same 
time the application never becomes clear because the cases are 
not brought before the court. 

“Let me give an example which has caused wide comment 
in the press—a grand jury investigation of the use of coercion 
and boycott by members of medical societies. I will cite a 
typical instance of the kind of complaints which gave rise to 
this investigation. A physician was under contract with a cor- 
poration to care for its employees. He was a member of the 
medical society in his community; in fact he was a vice presi- 
dent. Nothing was ever said by any medical group against this 
very praiseworthy attempt of the corporation to further the 
interests of public health. This physician signed a contract with 
a labor union in almost identical terms with the contract which 
he already had with the corporation. The following conse- 
quences ensued: (1) He was expelled from his medical society ; 
(2) the medical society by threats and pressures attempted to 
close hospitals against him. He was a fighter. He could not 
understand how in a free country he should be excluded from 
practicing his profession because of his views on how to dis- 
tribute medical services so long as no medical standards were 
involved. He succeeded in retaining privileges in one hospital. 
His practice was crippled but not stopped. Thereupon members 
of the medical society approached the insurance companies which 
protected him against suits for malpractice. They succeeded 
in getting his policies canceled. ‘The doctor was amazed at this 
sudden turn of events, but he was not of the stuff that yields to 
such un-American methods. He took out insurance in Lloyds 
in England at double the rates. He still has his head above 
water, but at a terrific cost. 

“The private organization which did these things acted on 
the sincere belief that they had the right to enforce their views 
against contract practice by boycotts and coercion of third 
parties. Most of them never thought of the antitrust laws. 
Those who did think of them were informed that they did not 
apply to physicians for reasons which had been urged and 
rejected in England twenty years ago. 

“The reason for this confusion was that no case had ever 
been brought before to determine whether this simple and direct 
form of coercion was a peculiar privilege of physicians. England 
had settled the question holding such practices on the part of 
the British Medical Association a conspiracy in restraint of 
trade. Here, no case had ever been brought. 

“The confusion about the purposes of the antitrust laws after 
half a century of neglect is illustrated by a resolution passed by 
the American Medical Association at its last meeting with 
respect to the grand jury investigation. It declared it was not 
a monopoly and denounced attempts to treat it as such, 

“Yet the essence of the charge against the medical society is 
not that it is a monopoly but that it is guilty of illegal restraints 


and coercions. Others equally confused thought that the Depart- 
ment of Justice was advocating group health. It has no interest 
in group health or in any form of medical care. Its interest is 
in preserving the freedom of qualified individuals to pursue 
their calling without the fear of a secondary boycott. _The 
Department believes that, out of this freedom to compete and 
experiment, the medical problem will be solved in an American 
way. It has no interest in whether medical societies take a 
liberal or reactionary attitude. It desires freedom of individuals 
to take any attitude.” 


On the same day as that on which Assistant Attorney 
General Arnold attacked the medical profession in St. 
Louis, the Department of Justice, through Charles 
Pearce, Special Assistant to the Attorney General, 
made a similar attack before the Sixteenth Annual Fall 
Conference of the New York Women’s Trade Union 
League, under the title “Monopoly and Medical Care.” 
Mimeographed copies of the Department’s attack were 
issued in Washington. The address is most aptly 
described as a diatribe against the medical profession. 
It carries with it the usual invitation for the medical 
profession to come to the Department of Justice with a 
draft of a proposed consent decree, saying— 

“Tn such a situation the Department has no alternative except 


to proceed before a grand jury unless special considerations 
render a criminal proceeding inequitable.” 


On October 4, the United States Attorney for the 
District of Columbia filed in the office of the Clerk of 
the District Court of the United States for the District 
of Columbia a certificate or petition for the impaneling 
of an additional grand jury before which certain special 
assistants to the Attorney General might conduct an 
investigation into alleged violations of the Sherman 
Antitrust Act. On the same day the chief justice of 
that court entered an order for the impaneling of such 
an additional grand jury. 

On October 17 the additional grand jury impaneled 
under the order of the court of October 4 was insiructed 
by Mr. Justice Proctor of the District Court of the 
United States for the District of Columbia. 

Later in October a subpena was received from the 
District Court of the United States for the District of 
Columbia, calling on the American Medical Association 
to appear before the Additional Grand Jury, in Wash- 
ington, D. C., November 2, with certain documents 
specified in the subpena. Dr. William C. Woodward, 
Director of the Bureau of Legal Medicine and Legis- 
lation of the American Medical Association, presented 
himself at that time, with the documents called for. 
By advice of counsel, he declined to waive his right to 
immunity that would arise if he testified. He there- 
fore was not allowed to appear and testify or even to 
present the documents. He returned with them to 
the headquarters of the Association. Thereafter Dr. 
W. W. Bauer, Director, Bureau of Health Education, 
appeared before the Grand Jury and presented the 
documents called for. 

On November 3 a second subpena issued by the clerk 
of the District Court of the United States for the Dis- 
trict of Columbia was served on the American Medical 
Association, directing it to appear before the Grand 
Jury in Washington, D. C., November 21, and to bring 
with it numerous documents named in the subpena. 
On November 10 the American Medical Association 
filed in the office of the clerk of the court a motion t? 
quash the subpena. 
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On November 7 the Department of Justice, in a press 
release at Washington, D. C., under the title of “Anti- 
trust Laws Consent Decrees Presented by the Govern- 
ment in the Automobile Finance Cases,” said: 


“Antitrust prosecution will not be compromised upon mere 
agreement to cease the practices complained of. This would 
constitute nothing more than the exercise of executive forgive- 
ness for an offense already committed. However, if a volun- 
tary plan is submitted by defendants, which not only eliminates 
the practices complained of but goes farther and offers pro- 
visions in the public interest, designed to create a more orderly 
market and to prevent a repetition of violations in the future, 
it will be considered as a ground for recommending a nolle 
prosse. ° 

“. . . The test of whether a nolle prosse will be recom- 
mended on the basis of a consent decree is whether that decree 
accomplishes more in effectuating the purposes of the Sherman 
Act than could be obtained through the criminal court.” 


On November 10 the Department of Justice, through 
special assistant to Attorney General Wendell Berge, 
reported to the Fifth Annual Business Convention of 
the American Finance Conference, on “Consent Decree 
Policy in Antitrust Suits.” This report is important 
as indicating the extralegal ends sought by the Depart- 
ment of Justice, through actual and implied threats of 
criminal prosecution under the antitrust laws. Mr. 
Berge said: 


“The criminal proceeding cannot be used to coerce any kind 
of consent decree. Nor can the government, when a criminal 
case is pending concurrently, make compromises or engage in 
bargaining in order to induce the inclusion of certain decree 
provisions in return for the concession of others. If, however, 
parties who have been indicted are willing to offer constructive 
proposals which are in the public interest and which go beyond 
what the law requires and beyond anything that might be 
achieved through successful criminal prosecution, the Depart- 
ment can always receive and consider such proposals and if it 
deems them in the public interest can submit them to the court 
for consideration as a basis for settlement of the controversy. 
If decrees which have been thus voluntarily proposed by the 
defendants are accepted by the Department, they may be sub- 
mitted to the court with the recommendation that the indict- 
ment be nolle prossed. The vital question in such a situation 
is whether the proposed decree goes so far in promoting the 
public interest that the Department is warranted in recom- 
mending dismissal of the criminal proceedings. 

“Moreover, when criminal proceedings are pending, the 
Department will always reject consent decrees which merely 
eliminate unlawful conduct. It is not enough when parties 
have been indicted that they shall promise never to break the 
law again. Officers charged with the enforcement of criminal 
laws cannot dismiss proceedings upon the simple promise of 
the parties to be good. The only consent decrees which the 
Department is willing to consider during the pendency of a 
criminal case are those containing provisions for affirmative 
public benefits which could not be secured by the criminal pro- 
ceeding alone. 


On November 17 Justice Proctor of the District 
Court of the United States for the District of Columbia 
quashed the first and second paragraphs of the second 
subpena and allowed the third paragraph to stand. 

On or about November 23 a third subpena was 
issued by the District Court of the United States for 
the District of Columbia, calling for certain additional 
documents. This subpena was served on counsel for 
the American Medical Association in Washington, 
D. C., and on the same day the Association filed a 
motion to quash it. The court denied the motion. 
Thereafter the American Medical Association, by Dr. 
W. W. Bauer, Director, Bureau of Health Education, 
appeared before the Additional Grand Jury and 
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delivered the material described in the third paragraph 
of the second subpena and all matter described in 
the third subpena. 

On December 1, notwithstanding the fact that the 
Additional Grand Jury in Washington was hearing 
evidence concerning the alleged violation of the anti- 
trust laws by the American Medical Association, the 
Department of Justice released to the press in Wash- 
ington, December 1, a speech made that day in Mil- 
waukee by a special assistant to the Attorney General, 
Douglas Maggs, in a symposium in which Dr. Kingsley 
Roberts and Dr. Morris Fishbein participated. Mr. 
Maggs pointed out that the Department of Justice was 
presenting to a special grand jury in Washington a 
charge that the American Medical Association was 
engaged in ‘an alleged conspiracy by organized medi- 
cine to suppress, through coercive measures, a new 
social invention—group medical practice coupled with 
risk-sharing prepayment of the costs of medical care— 
a new social invention for which the claim is made that 
it enables the lower income group to get more and 
better medical care than it is now getting.” His speech 
was an astute bit of special pleading on behalf of Group 
Health Association, Inc., and an attack on the American 
Medical Association and organized medicine, permeated 
with egregious misstatements of facts. Mr. Maggs 
stated, for instance, that the Medical Society— 


“charged that the $40,000 HOLC grant was an illegal expendi- 
ture of government funds. But, on advice of the Legislative 
Counsel, it was determined in Congress that the grant was 
wholly proper.” 


As a matter of fact, Congress never acted on this 
matter; legislative counsel for the House of Repre- 
sentatives, so far as is known, had nothing to do with 
it; legislative counsel for the Senate, according to best 
available information, said only that it was not clear that 
the Home Owners’ Loan Corporation did not have 
authority to make the expenditure, and then pointed out 
two ways through which such expenditures might be 
made clearly illegal in the future; and the chairman of 
the subcommittee of the House of Representatives’ 
Committee on Appropriations that had charge of the 
appropriation bill covering monies for Home Owners’ 
Loan Corporation, after an extended hearing, con- 
demned in vigorous language the policy by which 
representatives of the Corporation undertook to justify 
the grant. 

This statement fairly represents, it is believed, the 
degree of accuracy with which the special assistant 
to the Attorney General presented his case to his Mil- 
waukee audience and in which the Department of 
Justice, through its issue of press releases, presented 
it to the reading public in Washington and elsewhere. 

On December § the Medical Society of the District 
of Columbia filed a motion to instruct the Additional 
Grand Jury on the law applicable to the matters under 
consideration by it, with particular reference to the act 
generally known as the Sherman Antitrust Act. This 
motion was resisted by the representatives of the 
Department of Justice having in charge the presentation 
of the alleged violation of that act by the American 
Medical Association, the Medical Society of the District 
of Columbia and others. Thereafter, the court denied 
the motion. This left the grand jury to act only on 
such general instructions as to the law as had been given 
it by the court when it was impaneled and such further 
instructions as might be given it by representatives of 
the Department of Justice having the matter of prose- 
cution in charge. 
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On December 20 the Additional Grand Jury of the 
District Court of the United States for the District of 
Columbia returned an indictment against the following 
organizations and persons: 


American Medical Association. 
Medical Society of the District of Columbia. 
Harris County Medical Society. 
Washington Academy of Surgery. 
Arthur Carlisle Christie. 

Coursen Baxter Conklin, 

James Bayard Gregg Custis. 
William Dick Cutter. 

Morris Fishbein. 

Thomas Allen Groover. 

Robert Arthur Hooe. 

Rosco Gunung Leland. 

Leon Alphonse Martel. 

Thomas Ernest Mattingly. 
Francis Xavier McGovern. 
Thomas Edwin Neill. 

Edward Hiram Reede. 

William Mercer Sprigg. 

William Joseph Stanton. 

John Ogle Warfield Jr. 

Olin West. 

Prentiss Willson. 

William Creighton Woodward. 
Wallace Mason Yater. 

Joseph Rogers Young. ee 


ides Gn AL. 


The Grand Jury, under the guidance of special 
assistants to the Attorney General, who had the matter 
in charge, allege in the indictment that the defendants, 
and certain members of the Medical Society of the 
District of Columbia who were not made defendants, 
the Washington hospitals, and other persons to the 
Grand Jury unknown, combined and conspired to 
restrain “trade” in the District of Columbia, namely, 
to restrain Group Health Association, Inc., in its 
“business of arranging for the provision of medical 
care and hospitalization for its members and_ their 
dependents on a risk sharing prepayment basis”; to 
restrain the members of Group Health Association, 
Inc., from “obtaining, by cooperative efforts, adequate 
medical care for themselves and their dependents from 
doctors engaged in group medical practice on a risk 
sharing prepayment basis; to restrain the doctors serv- 
ing on the medical staff of Group Health Association, 
Inc., in the pursuit of their callings’; to restrain 
doctors, not on the medical staff of Group Health 
Association, Inc., practicing in the District of Colum- 
bia “in the pursuit of their callings’; and to restrain 
the Washington hospitals “in the business of operat- 
ing such hospitals.” All of which, the Grand Jury 
alleged, was in violation of the Sherman Anti-trust Act. 


: THE COMMENTATORS AND THE INDICTMENT 


The Journal of the American Medical Association, Jan. 7, 1939, page 53 


With the development of syndicates in the American press, 
much of the personal journalism of an earlier day has disap- 
peared. Its place has been taken by the personal commentator 
whose columns are now widely syndicated throughout the 
nation. Among them, nationally known, are such writers as 
Boake Carter, Hugh Johnson, Walter Lippmann, Paul Mallon, 
Westbrook Pegler, Mark Sullivan and Dorothy Thompson. 
In addition, many newspapers have commentators who appear 
only locally. Most of these commentators have concerned 
themselves to some extent with the indictment of the Ameri- 
can Medical Association and other agencies under the anti- 
trust statute. The political aspects of the situation are obvious. 
Hence many commentators closely associated with the promo- 
tion of the present federal administration take the point of 
view definitely alined with the administration. Others appar- 
ently endeavor to consider the situation objectively. 

Paul Mallon writes from Washington: “The Justice Depart- 
ment is none too sure of its case against the American Medi- 
cal Association. . . . If you can catch the prosecutors in 
chambers, you will find no bets at even money that the Govern- 
ment can prove the indicted groups of doctors were restraining 
‘trade and commerce’ by opposing group health.” 

Frederick P. Barkley, writing for the New York Times 
from Washington, says: “There are indications that the pro- 
fession is revising its stand on some of the broader aspects 
of the conflict involved. Powerful as is the medical associa- 
tion, and as sternly as it had previously set its face against 
governmental or group interposition into the medical field, it 
has modified its position greatly in the last few months.” 

Boake Carter points out that “A peculiar sense of intimacy 
rises between doctor and patient, just as a sense of intimacy 
rises between lawyer and client. The patient who believes he 
is just another item of cattle to be jabbed with a needle by 
a man whose salary is being paid regardless of what sort of 
work he does—how good or bad he may be—is the one who 
revolts against the principle of ‘medicine-on-a-mass-production’ 
basis. 

“To establish a system where medicine is its keynote is to 
toy with human life; toy with the health standards of the 
nation. In neither instance is that benefiting mankind, Offer- 


ing a palliative and attempting no cure is not medicine. It is. 
bureaucratic cruelty. 

“Tt is conceded that the A. M. A. is not perfect. This writer 
long ago contended that its control was too conservative for 
these modern days; warned that rigidity of control would some 
day flare back in its face. It must also be acknowledged that 
the A. M. A. has eased its codes considerably in the last five 
years. But in any case it is the guardian body which sustains 
the high standards of healing used in the United States, and 
it is pitiable to see the power of the United States government. 
being used to undermine the confidence of laymen in the integ- 
rity and decency of their doctors.” 

Gerald G. Gross, in a special article in the Washington 
Post, says: “The Government had everything to gain and 
nothing to lose by the star chamber inquiry, in so far as the 
synthesizing of a case against A. M. A. and its affiliated socie- 
ties and members was concerned, according to all of the D. C. . 
Medical Society doctors questioned by the author. The broad 
view they take is that Group Health Association served only 
as a convenient peg upon which to justify a court inquiry, that 
actually the Administration is not in the slighest concerned 
with the fate of GHA as an entity but is ‘using’ it to help 
drive through Congress a sweeping Federal medicine system.” 

And he continues: “The next few weeks will tell the story: 
Whether the two month hearing before Justice James M. Proc- 
tor in U. S. District Court was primarily a ‘build up’ for 
things to come or whether it was what Cummings, Arnold 
and Maggs said it was. 

“The test already has begun. Editorial comment on the 
indictments is taking an almost uniform theme; namely, that 
the honorable profession of medicine is being gravely wronged, 
perhaps irreparably, by treating it as an odious mercenary.” 

Furthermore, he says: “If the indictments, which were 
expected, and the mass of acidulous testimony on which they 
were based were intended to be utilized only as sales talk for 
the Administration’s health program, then the Government has 
accomplished its purpose. The Department of Justice is shrewd 
enough, as are the powers beyond, to realize that it might be 
fatal to the program to press for trial of the American Medical 
Association, District Medical Society, Harris County (Texas) 
Medical Society, Washington Academy of Surgery and the 
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twenty-one individual practitioners. A trial probably would 
martyr them all, whether convictions were returned or not. 
Notwithstanding the many obvious merits of the ten year 
national health plan, its defeat or emasculation might be con- 
sidered by Congress the only way to vindicate the organized 
doctors.” 

Lynn Landrum, in the Atlanta Constitution, writes: “All 
men like power. The complaint is that the doctors have sought 
it too eagerly and exercised it too tyrannically. But the prose- 
cution of the doctors is for an offense not set out by law in 
a calling which is not subject to congressional regulation except 
directly in the District of Columbia, and not subject to regu- 
lation as commerce anywhere, least of all within the state of 
Texas. ‘Here is a seeking of power and a tyrannical use of it 
—by the government itself. 
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“It is better to have tyrannical doctors dealing with other 
doctors than to have a tyrannical government dealing with us 
all. If you don’t like a ‘regular’ doctor, you can hire an 
irregular one. But when the government ceases to obey the 
law of its own being, there is no other resort to which the 
citizen can turn. 

“Even if the defendant physicians have acted unwisely or 
unjustly, they are entitled to be tried according to law for 
offenses set forth in the statutes of the land. Every lover of 
freedom, every minority in the country, every taxpayer with 
goods subject to expropriation by false or illegal levy, every 
good American in the land ought to rise up and condemn the 
invasion by the Federal Government of a field forbidden to it 
and denounce the use of the criminal law for sociologic com- 
pulsion of any occupational group in the country.” 


WASHINGTON, D. C. 


THE JURY 
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PRESS COMMENT ON THE INDICTMENT 


The Journal of the American Medical Association, Jan. 7, 1939, page 53 


A PREPOSTEROUS INDICTMENT 
[St. Louis Daily Globe-Democrat, Dec, 21, 1938] 


The indictment by a federal grand jury at Washington of the 

American Medical Association, three local medical societies and 
twenty-one individual physicians indicates the lengths to which 
Assistant Attorney General Thurman Arnold is prepared to go 
in waging war on what he chooses to term monopolies. As a 
matter of course, when Congress years ago passed the antitrust 
laws it never dreamed that they would or could be applied to 
such conditions as Mr. Arnold is now attacking. Indeed, there 
is no reasonable basis either in the spirit or the letter of these 
laws for such official procedure by the Federal Government. 
Mr. Arnold is simply making his own laws and by means of 
criminal indictments on charges that in no proper sense can be 
regarded as criminal is endeavoring to force organizations 
which for any reason he does not like to consent to regulations 
of his own that Congress has never authorized. The “consent 
degree” which by such coercive procedure he forced upon the 
automobile companies, applying to their relations with automo- 
bile credit associations, is the most recent instance. 
, Mr. Arnold is presumably in favor of “Socialized Medicine,” 
and because the American Medical Association—which is said 
to include in its membership 110,000 of the 145,000 physicians 
practicing their profession in this country—is actively opposed 
to the forms of socialized medicine recently developing here, 
he subjects the Association, and many of its members individ- 
ually, to criminal indictments. The American Medical Asso- 
ciation contends that the group health associations against which 
it has taken its stand tend to lower the high standards of medical 
practice and to break down the close relations between the phy- 
sician and his patient. There are certain attractions in the idea 
of group health insurance which appeal to large numbers of 
people, but whether it is really in the public interest is a 
debatable question. Certainly the great majority of physicians 
do not think so. 

And because they do not think so they are, through their 
Yast organization, subjected to criminal indictment by what is 
erroneously called the “Department of Justice.” Regardless of 
the merits of the controversy no more tyrannical procedure by 
government could be imagined than this in a country that is 
still supposed to be free. It is a threat to every organization 
of citizens, professional or ctherwise, that is established for the 
promotion of common interests. If one can be subjected to such 
pressure others can be whenever charges against them can be 
trumped up by an official of the Department of Justice disposed 
to take such action. The American Bar Associaticn itself could 
be made answerable to criminal indictments if the Department 
of Justice as now conducted saw fit to charge it with conduct 
displeasing to Mr. Arnold. While Congress is investigating 
this, that and the other it had better look into the conduct of 
the Department of Justice, else, who knows, it may also be 
indicted. 


MISUSE OF A LAW 
(Herald-Dispatch, Huntington, W. Va., Dec. 21, 1938] 


Application of the Sherman antitrust law to the professions 
is an idea that only the New Deal could have been expected 
to conceive. The launching of a criminal prosecution against 
the American Medical Association is on a brazenness par with 
the attempt to pack the supreme court of the United States. 

Laws, especially federal laws, are peculiar. Often they are 
so worded that their actual purport can be stretched to points 
entirely beyond the intent of their framers and this may prove 
true in relation to the charges brought against the A. M. A. 
and certain individual physicians. But it is patent that the 
congress which enacted a law for the curbing of industrial and 
commercial monopolies never dreamed that it might some day 
be used for the harassing of the professions. 


The word “professions” is used advisedly, for if it can be 
applied to physicians it certainly can with equal force be 
directed to dentists, lawyers, engineers and any other organized 
professional group—even ministers and churches. 

So far fetched is the Sherman law prosecution of the ‘“medi- 
cal trust” that it can only be construed as being based on a 
vengeance motive, vengeance because the A. M. A. has been cool 
toward the administration’s medical care program. 

News of this prosecution will stir the nation profoundly. 
Whatever the result of the proceedings in the courts them- 
selves, they will serve to widen, not heal, the breach between 
the government and the medical profession as well as to center 
the attention of the public on the subject of medical, surgical 
and hospital cests. 

News of the action of the department of justice followed 
almost immediately upon that of a pioneer step in socialized 
medicine taken by the California Medical Association. This 
association has approved a health insurance plan with medical, 
surgical and hospital care on a basis of about $2.50 a month. 

This insurance is to be sold only to wage earners whose 
maximum incomes do not exceed $2,500 annually. 

Under it, the patient is to choose his own physician and 
hospital. Physicians are fo be paid on a unit basis, with no 
interference with private practice. 

The California experiment will be watched attentively by the 
nation at large. Wherever it exists it is on an experimental 
basis, working toward the solution of the widely recognized 
problem of medical care and toward the averting of the sociali- 
zation of medicine in an actual sense by the assertion of govern- 
ment or state control. 


ABOUT DOCTORS 
[New York Daily Mirror, Dec. 22, 1938] 


Most of the idealism, the self sacrifice, the unselfishness, the 
burning, passionate interest in the welfare of humans, the 
unflinching devotion to their duty, and the deepest religious 
convictions that exist in the young men who begin their lives 
in America, you will find in those young men who enter medical 
schools. 

As doctors, these young men have gone on to raise the stand- 
ards of American medicine higher than you will find in any of 
those European or Latin American countries that boast of their 
“socialized medicine.” 

The average American receives medical care that is better 
than the best that the rich or the politically powerful can get 
from their specialists in Europe. 

The problems of the American medical profession, and its 
standards, are matters which we as a newspaperman cannot 
hope fully to understand, would not dare try to dictate. We 
have not had the training of a Man of Medicine. 

By the same token, we do not believe that any brush-lipped 
college professor—who was chiefly noted at Yale for his 
campus-variety wit and his delight in the sound of his own 
yoice—we do not believe that such a man as Thurman Arnold 
is remotely qualified to set up through coercion a code of “fair 
practice” for those skilled men who devote their lives to healing 
the sick. ; 

We believe that Thurman Arnold has unwittingly raised an 
issue that lawyer-politicians would prefer to keep quiet: 

How much more of our freedom of action, of our liberties 
to engage in the exchange of goods and services, must we 
sacrifice to the obsessions of legalistic department dictators in 
Washington who haye unlimited power to regulate a productive 
system which they do not understand? 

Such a dictator is this Thurman Arnold, who has used his 
power to indict as a tyrant’s club to force the American 
Medical Association to alter a position taken by the democratic 
action of its members. 
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He cracks down on the Medical Association and presumes 
to say that it has “restrained trade” by disciplining its own 
members and controlling the growth of “group medicine.” 

Mr. Arnold refuses to recognize that there are already 
2,000 such cooperative medical groups operating in America, 
with the full approval of the Medical Association, because 
they do not RESTRAIN the patient’s right to choose his own 
physician. = 

Mr. Arnold refuses to recognize the very danger which he 
best represents—the POLITICAL control of the medical 
profession. 

Woodrow Wilson once said: 
in Washington, either grows or swells. . 

Mr. Arnold is “swelling.” Tomorrow, we'll tell you how he 
uses his “consent decrees” as a club to enforce his “benevolent 


despotism.” 
The Tyrant 


“Every man who takes office 


»” 
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TAKE ORDERS FROM ME 
AND | WONT USE 
THE WHIP—— 


Thurman Arnold, ex-college professor and now trust-busting Assistant 
Attorney General, has indicted the ruling body of American Medicine on 
charges of restraining the activities of “‘group medicine.” But if the 
Medical Association had agreed to “play ball” with Arnold, the indictment 
would have been shelved. Arnold’s system is a brutal combination of the 
Star Chamber and Nazi bureaucracy. The doctors of America should 
unite in this fight against a system which jeopardizes the liberties of every 
citizen.—New York Daily Mirror. 


ON THE MEDICAL FRONT 
[Charleston, S. C. Evening Post, Dec. 21, 1938] 


If laymen do not know all the details of the quarrel between 
the American Medical Association and the Group Health Asso- 
ciation, Washington medical cooperative, or of the proceeding 
which the government has brought against organizations of 
physicians in the courts of the District of Columbia, they are 
nevertheless able to understand that the anti-monopoly prosecu- 
tions which have been instituted with grand jury indictments 
may have a far-reaching effect on the practice of medicine and 
the relations between physicians and patients in this country. 
Since everybody in the United States is at least a potential 
patient, the subject is one that concerns all. 

Behind the federal prosecution is, of course, the fight of 
organized medicine against a movement for cooperative medicine 
and toward socialized medicine. The Group Health Association 
is a cooperative enterprise that undertakes to provide medical 
care for government workers who pay regular fees into a 
central fund for the purpose. The plan attracted national 
attention some months ago, when at one and the same time the 
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issue of socialized medicine was debated at the meeting of the 
American Medical Association and the federal administration 
named a group to study the subject. It is charged that the 
defendants in the present case, who include the American 
Medical Association, several affiliated societies and a number 
of individual physicians, conspired to “restrain trade” by pre- 
venting doctors hired by the Washington cooperative from 
practicing in the hospitals or consulting with other doctors. 

However the Washington case comes out, it is plain that the 
American Medical Association and its affiliates, which include 
the overwhelming majority of recognized medical organizations, 
are certain to feel increasing pressure for socialized medicine 
of all kinds, an inevitable outgrowth of the political and 
economic ideas which have been propagated and fostered in 
the United States in the last few years. Socialized medicine 
is an inevitable accompaniment of social insurance. When the 
New Dealers decided to investigate the subject, it was not for 
the purpose of finding out how to prevent the spread of the idea 
but rather how to promote it. 

What will happen to the art and science of medical practice 
if and when medicine has been socialized is a matter for con- 
jecture, but a good argument could be made out for the claim 
that when the individual practitioner becomes a salaried worker 
for the government or a quasi-public cooperative, progress in 
the profession may be retarded, to say the least. What seems 
fairly certain is that the close personal relationship that has 
always existed between physician and patient and that many 
believe is an important element in ordinary medical practice 
and care will suffer materially and perhaps vanish if the time 
comes when the doctor is an impersonal agent of government 
like the inspector of income tax returns or the postoffice clerk. 
So long as this country is a democracy the people are entitled 
to have, within the limits of the organic law, what they want; 
but why they should desire to socialize and federalize the 
practice of medicine is a mystery. : 


A STRUGGLE FOR CONTROL OF 
THE PUBLIC HEALTH 
[Philadelphia Evening Public Ledger, Dec. 22, 1938] 


Issues of far-reaching importance to the people of the United 
States are involved in the indictment by a District of Columbia 
Grand Jury of the American Medical Association and several 
other medical societies on the charge of participating in an 
unlawful combination and conspiracy in restraint of trade. It 
is an extraordinary charge and in many ways unprecedented. 
It calls the doctors to account under the Sherman Anti-Trust 
Act, alleging that they intend to make and maintain a monopoly 
of medical service. 

The case, of course, will be bitterly fought to the final decision 
of the Supreme Court of the United States. Organized medi- 
cine, represented by the American Medical Association, recently 
adopted a resolution that it would fight any such case “to the 
utmost with every means in its power, exhausting, if necessary, 
the last recourse of distinguished legal talent.” Z 

But on the other side is the plain intent of the Federal 
Government to establish the principle of group health insur- 
ance on its own terms. Many regard this intention as the 
entering wedge of socialized medicine. Voluntary enrolment 
of individuals in societies providing medical care is the fore- 
runner of compulsory health insurance under Federal control, 
probably paid for, in part, with public funds. 


The case before the courts is remarkable in many ways. 
For a long time the fight it represents has been maturing to a 
crisis. About a year ago the Group Health Association, Inc. 
was formed in Washington, with its membership restricted to 
low-income employees of the Home Owners Loan Corporation. 
Later membership was extended to all Government employees. 

But this was an organization unlike many medical insurance 
groups, about 2,000 of which have received the approval and 
support of organized medicine. In California, recently, a state 
program of medical insurance was overwhelmingly indorsed by 
the profession. 
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_The complaint of the doctors against Group Health Insur- 
ance, Inc., was twofold. One objection was that it denied the 
right of the patient to choose his own physician, requiring him 
to call on a doctor associated with the organization. The other 
was that a “third party” intervened between patient and physi- 
cian, hiring the doctor’s skill and services and selling them to 
the subscriber. 

In vigorous terms the men of organized medicine have 
denounced these characteristics of the plan. They consider 
them dangerous to the public health, mainly because of the possi- 
bility that incompetent practitioners may attach themselves to 
this type of organization for the sake of the fixed income it 
offers. They regard them, too, as destructive of the rights and 
responsibilities of their profession and ultimately of all private 
medical practice. 


So the American Medical Association, the Medical Society of 
the District of Columbia and the Washington Academy of Sur- 
gery thought fit to fight back. They were joined by other 
medical societies and by a number of Washington hospitals. 

Doctors serving the Group Health Association were “dis- 
ciplined.” Some were suspended from membership in medical 
societies. Some were denied use of hospital facilities. On these 
grounds, the medical associations are now accused of con- 
spiracy in restraint of trade, an extraordinary charge against 
a learned profession. , 

The doctors, therefore, must now defend another point of 
principle. Dr. William J. Carrington, president of the Medical 
Society of New Jersey, points out that “organized medicine has 
always believed that its right to discipline its own members 
was just as unimpeachable as the right of trade unions to dis- 
cipline theirs.” The principle involved is fundamental, for the 
code of professional conduct and ethics has bound the men of 
medicine for centuries and is effective only because there has 
been power to enforce it. Refusing sanction and approval to 
the Group Health Association, organized medicine had no choice 
but to put pressure on physicians who defied its disapproval. 

This is the case before the court, but a larger issue is before 
the country, It is not the question whether group health insur- 
ance is right or wrong. It is already an established fact. What 
must now be determined is whether it shall be planned, organ- 
ized and controlled by the medical profession or by private 
commercial enterprise and eventually by Government. 


THE MEDICAL “TRUST” 
[Atlanta, Ga., Constitution, Dec. 25, 1938] 


Considering the somewhat unrestrained condemnation of the 
medical profession which emanated from the Department of 
Justice last summer, the indictment of the American Medical 
Association by a federal grand jury comes as no startling sur- 
prise. Thurman Arnold, assistant attorney general, forecast 
the procedure. He said, with reference to closing Washington 
Hospitals to certain doctors affiliated with a group hospitaliza- 
tion plan, that “it is an attempt on the part of one group of 
physicians to prevent qualified doctors from carrying out their 
calling.” 

In the legal eye of the assistant attorney general this was a 
perfect example of a combination in restraint of trade, punish- 
able under the Sherman anti-trust act. He considered it his 
duty, presumably, to dissolve the “trust” and punish those 
responsible for its operation. Hence the indictment. 

But when the matter is examined in the cold light of common 
sense, with all the political fog removed, the premise upon which 
the indictment is based is absurd. The American Medical Asso- 
ciation is no more of a trust, or a combination in restraint of 
trade, than Mr. Arnold’s American Bar Association, or the 
national organization of architects, or, indeed, the American 
Federation of Labor, all of which have prescribed rigid rules 
of practice. 

If a lawyer, or an architect, or a plumber violates the rules of 
his organization he is chased out at the first meeting, just 
as a doctor is expelled for practices considered unethical in 
medicine. ‘ 

Unfortunately for the idea of a greater expansion of medical 
services among the people, many shallow-thinking politicians 


have jumped to the conclusion that a simple appropriation of 
$850,000,000 by the federal government will fill the bill. They 
labor under the delusion that money can buy anything; that 
a well equipped office—beautiful furniture, overstuffed chairs 
and shiny new instruments—means a well equipped doctor.‘ 

The profession of medicine, by its very nature, is a monopoly. 
It couldn’t very’ well be otherwise. It requires at least eight 
years, from the time he graduates from prep school, to fit a 
man merely to start “practicing.” Additional years are required 
to make him into a “doctor.” So the standards of practice 
naturally ascend to a high plane. It requires never ceasing vigi- 
lance to maintain these standards. If they were altered to fit 
some particular social theory, the profession would soon be 
overrun with all manner of smooth-tongued quacks. 

It is not denied there is room for broadening and improving 
the medical care of all the people. The doctors, as a whole, 
are aware of this. They are willing to cooperate. They are 
cooperating, on a broad front, and in a practical way. The 
nature of the extensions sought, however, are such as should 
call for making haste slowly. It must first be decided just 
what is to be done. 

Therefore the indictment under the assumption that a certain 
pet scheme in Washington to revolutionize medical practice is 
everything: to be desired will, in all probability, do more to 
retard than to hasten the movement. 
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CAN IT HAPPEN HERE? 
From the Evening Star, Washington, D. C., Dec. 23, 1938. 


A. M. A. INDICTMENT 
[The Dallas Morning News, Dec. 22, 1938] 


Certainly open to serious question is the legitimacy of the 
indictment brought against the American Medical Association 
and certain of its officials and groups for violation of the anti- 
trust laws. Medicine and surgery do not constitute trade in the 
ordinary meaning of the term. A conviction can do no good 
and an acquittal, highly probable, may deter the reforms in 
medical practice which the group health association movement 
seeks to effect. 

Fearful of the state medicine bogy and apparently wilfully 
blind to the successful operation of contract medicine in Great 
Britain, the A. M. A. has long set its face sternly against any 
effort to solve the problem of medical care cost on a pre- 
contract group basis. The A. M. A. has certainly sought to 
discipline the ethical doctor and prevent his serving the sort 
of practice to which it objects regardless of his standing as a 
practitioner, 

In all probability the best cure for that would be found in 
statutory regulations which would protect those physicians who 
seek to cooperate in group health experiments, The present 
A. M. A. case is by no means comparable to ordinary trust 
suits, for the association will not deny the acts recorded in the 
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complaint except in the interpretation made of them by the 
grand jury, But the A. M. A. can itself be disciplined without 
criminal proceedings for acts which the organization does not 
regard as criminal or even as wrong. 

As a matter of fact, of course, all signs point to voluntary 
agreement by the medical field to experiments from which it 
has long shied so violently. Group medicine plans for low or 
medium income bracket patients are now being studied and in 
some cases tried by medical societies. The affected public 
believes medicine has long been in error in its attitude. But it 
knows the doctors are not criminals and it believes that medi- 
cine can be trusted to set itself right. 


| Chimney Surgery—By Hungerford | 
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From the Pittsburgh Post-Gazette, Dec. 22, 1938. 


MEDICAL CHARGE 
(The Indianapolis News, Dec, 22, 1938] 


The indictment at Washington of officials of the American 
Medical Association and members and officials of local medical 
societies in the District of Columbia indicates that the depart- 
ment of justice has not receded from its position that the 
anti-trust laws were violated when the medical groups used 
their power to obstruct the formation and operation of a group 
health association in Washington. This association was 
formed by government employees. In return for monthly 
dues they expected to receive medical and hospital service. 
The government contends that the medical societies in Washing- 
ton opposed this move by barring physicians who were retained 
by the group health association from their organizations and 
from recognition as hospital staff members. 

The American Medical Association has declared that it will 
defend itself and its members on two basic grounds. Their first 
defense is that the anti-trust laws are directed against monopo- 
lies in restraint of trade, while the practice of medicine is in no 
sense a trade within the commonly accepted meaning of the 
term. Their second line of defense is that they have opposed 
these organizations because they tend to throw control of the 
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practice of medicine into the hands of the laymen who direct 
the group. They have indicated that they are not opposed to 
group health organizations which give full recognition to the 
right of physicians to make their own professional decisions, 

In prosecuting this case, the department of justice will have 
to pioneer in a field which heretofore has never been regarded 
as affected by the anti-trust law. The right of professional 
groups to organize for the purpose of protecting their profes- 
sion from unworthy practitioners and from methods which are 
deemed to be adverse to the public welfare has always been 
respected, If the government's position is sound, every organiza- 
tion of professional and skilled workers will risk similar action. 
Certainly trades unions which insist on high standards of skill 


‘as a condition of membership will face the possibility of having 


to defend their organizations. The question goes to the funda- 
mentals of personal liberty under the American system of free 
enterprise. 


MEDICINE ON TRIAL 
[Grand Rapids, Mich. Press, Dec. 22, 1938] 


Federal indictments against the American Medical Associa- 
tion, three medical societies and twenty-one individuals charging 
violation of the anti-trust laws have thrust before the American 
people a subject of deep significance. 

Legally the case reaches down into the fundamental meaning 
of professional service. Is medicine to be considered a profes- 
sion or a trade? Is medical service to be dispensed like an 
ordinary commodity or will it continue to be regarded as a 
service, the professional and ethical standards of which shall be 
regarded as above the ordinary rules of trade and commerce? 

It may not be possible for the government prosecution to 
link medicine with trade and commerce from a legal standpoint. 
That apparently is to be the principal defense at the outset. But 
even though a successful defense may be made on these grounds 
it will not solve the problem which now confronts the profession. 

If medicine and trade are closely connected. in the public mind 
it is indicative of a grave development of public thought. If the 
practice of medicine is not to be regarded as based on ideals of 
highest service to the community, but rather on a foundation 
of pure commercialism, is there not a serious threat of deteriora- 
tion in standards of practice? The average medical man 
probably would answer that question in the affirmative. 

How far the public mind has progressed toward this concept 
is indicated in part by the fact that a grand jury of twenty- 
three laymen approved the indictment. The Grand Rapids 
Press bureau in Washington reports that this jury was made 
up of salesmen, business executives, managers, a grocer, a 
taxicab driver, engineers, merchants and a Negro messenger. 
The group which decided there was evidence sufficient for 
indictment was not drawn from any one class of citizenry. It 
was a diversified group. And while the grand jury did not 
decide whether medicine is no more than a trade, it was con- 
vinced nevertheless that indictments were warranted under laws 
which forbid conspiracies “in restraint of trade or commerce.” 
It would appear that in these laymen’s minds, at least, the 
distinction is not sufficient to be a bar to action. 

The medical profession might properly conduct a searching 
inquiry into its own practices in an effort to discover why this 
has come about. Has it been because of a failure to reach and 
retain the respect of large masses for the standards and position 
of the profession? 

It may be possible for the A. M. A. and others under indict- 
ment to beat this case on the ground that the profession does 
not fall within the scope of the law. But there must be a frank 
answer to the specific charges as well if public confidence is to 
be retained. The profession as represented in the A. M. A. has 
been accused of using its power to force members to abide by 
its rules against engaging in group medical projects; it is 
accused of practicing professional ostracism to restrain coopera- 
tion with the groups and of forcing hospitals to close their doors 
against those who do not comply. . 

Perhaps the answers to these charges are easily made. 
Perhaps the medical association can refute the accusations 
completely or explain them satisfactorily, That is what it 
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should attempt to do. It should not seck to evade these 
answers by taking refuge behind a purely technical defense, 
for the charges have raised questions in the public mind to 
which the general public will expect replies. Medical men 
close to the A. M. A. declare these suits are merely the climax 
of the fight between those wishing to provide a lower standard 
of medical care and those trying to maintain a higher standard. 
The public must be informed of the issues, however, if fair 
judgment is to be passed. 

It is worthy of note also that the same practices charged 
against the A. M. A. have been followed by other organizations, 
notably union labor, without drawing the fire of the department 
of justice. Workers declining to join unions have been ostra- 
cized. The monopoly in certain labor markets has not been 
challenged by the government. It seems to make a difference 
who follows these alleged practices. 

Out of all this turmoil there ought to come a better under- 
standing of organized medicine. The gain may not be all on one 
side. The whole question of a wider distribution of medical 
care and a more even distribution of its costs may be reviewed 
before this case is settled. That should be all to the good 
unless the forces of prejudice are allowed to take control. 


mee ow ome oe 


MEDICINE AND THE LAW 
[Minneapolis Journal, Dec. 23, 1938] 


The American Medical Association, three local medical 
societies and twenty-one individual physicians are now under 
federal indictment charged with violation of the Sherman Act. 
The indictments charge interference with spread of group 
medical practice. They mean criminal prosecutions—a govern- 
ment big stick. 

Whether socialized medicine or group practice are desirable 
social objectives are questions still open to debate. Highly 
complex, they are receiving the profound study of some of the 
best minds in the profession itself. But assuming for the 
moment that they are, is criminal prosecution of medical 
leaders the way to accomplish those ends? To ask the question 
is to answer it. 

This is not to say that wider distribution of the best medical 
service is not desirable. Doctors themselves do not deny that 
there are great numbers of people who, through ignorance, 
improvidence or any one of a dozen causes, are living on 
decidedly substandard levels, medically speaking. Clubbing and 
prosecuting the medical profession, however, is not the way to 
bring these groups to higher standards. 

In the last five years the profession itself has shown its 
willingness to attempt a solution of the knotty problem of medi- 
cal economics. Beginnings have been made in many com- 
munities and some states. These, without exception, have been 
on medicine's own initiative. They have been brought about 
largely by the pressure of changing social and economic forces, 
and the doctors’ knowledge that we live in an age of ferment 
and new departures. Coercion seems wholly unnecessary. 


INDICTING THE DOCTORS 
(Springfield, Mass. Union] 

The American Medical Association, three other medical 
societies and twenty-one physicians have been indicted by a 
Federal Grand Jury for violation of the Sherman Antitrust 
Act. A first impression, and one which the public will undoubt- 
edly share quite generally, is that the Department of Justice 
has used a butcher’s cleaver where a tempered blade would be 
more suitable for the purpose. 

That purpose is to forward the Government’s group insurance 
program, to do which it is willing to frighten and malign highly 
respected medical associations and a distinguished group of 
able and honorable physicians and officials. We have in this 
roughshod procedure one of the best examples yet produced of 
the New Deal's reckless and ill considered methods of achieving 
its ends. 

This is entirely aside from the merits of the question in 
dispute, on which there are sincere and legitimate differences 
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of opinion. There is much to be said for group health projects, 
and those who believe in them are enthusiastic in their deter- 
mination that a plan be adopted under government auspices. 
Nor is the American Medical Association entirely opposed to 
group health in principle. What this highly respected associa- 
tion of distinguished medical men insists upon is that thorough 
study shall first be made of plans which can be made to work 
effectively and efficiently with a minimum of Federal control. 

The medical profession is working out plans that will be 
practicable and equitable. They require time. The present 
Administration has given us many examples of hasty experi- 
mentation which have worked out badly and proved costly. In 
the field of medicine the more scientific approach is not only 
desirable but imperative, because the public welfare is vitally 
concerned. 


LOOKING INTO THE PHYSICIANS 
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From the New York Times 


THE DOCTORS ARE INDICTED 
{New York Herald Tribune, Dec. 22, 1938] 


With his indictment of the American Medical Association and 
its eminent officers together with its District of Columbia 
affiliates and several of the leading physicians of Washington, 
Mr. Thurman W. Arnold has fired the second gun of his cam- 
paign to regulate the vexed question of “group medicine” 
through the unlikely instrument of the anti-trust laws. The 
ordinary American entertains, we believe, a high respect for the 
medical profession as composed in general of men of excep- 
tional unselfishness, competence and devotion. When he thinks 
of it, he probably admires its powerful official organization— 
represented by the American Medical Association and its local 
societies—for the probity with which it has maintained ethical 
and technical standards and policed the profession against 
quackery and venality. It will be difficult for Mr. Arnold to 
convince the public that American physicians are a greedy crew 
and their organization a selfish monopoly primarily interested 
in the ruthless suppression of competition. 

On the other hand, the ordinary American is coming to regard 
the leadership of the medical association as inclined to err rather 
heavily on the conservative side in facing the real problems 
underlying the economics of medical care in the contemporary 
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world. He is being led to doubt whether that leadership is 
fully representative of the most alert thought among physicians 
themselves on this social and economic side cf medical care; 
and if the facts should tend to sustain Mr. Arnold's allegations 
of a fairly ruthless suppression, in the District of Columbia, 
of a possibly hopeful experiment in voluntary group medicine, it 
would be difficult for the American Medical Associaticn to 
convince the public that its action was either wise or allowable. 

The anti-trust laws seem to us a most unsatisfactory instru- 
ment wherewith to raise this issue. If, as he hopes, Mr. Arnold 
gets a consent decree regulating the Washington situation alone, 
it will leave the Department of Justice with a kind of dis- 
cretionary pewer over medicine it is hardly competent to exer- 
cise. If the case is fought through the courts, as the medical 
association promises that it will be, it must end either in a 
victory for them, which would leave everything as before, or a 
defeat which might very gravely jeopardize their invaluable 
function of generally policing the professicn. Now, however, 
that the battle has been joined, it will have to be fought out, 
and perhaps the air will be somewhat clearer when it is over. 


THE DOCTOR AND THE TRAFFIC COP | 
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Shoemaker in the Manchester Union. 


“DOC” INDICTED 
(New York [Vorld-Telegram, Dec. 21, 1938] 


“Organized Medicine Indicted as Trust,” says headline. 

Which gets into a big subject, very big, indeed—one that 
touches not only every doctor but every other son of man who 
has been afflicted with any ill to which flesh is heir, from belly- 
ache to coronary thrombosis. 

For some reason or other the headline reminds us of a story, 
attributable, if our memory serves us right, to the late Lincolu 
Steffens. 

The devil, as the story goes, grew alarmed at a report that 
sin wasn’t doing so well in a certain remote community of his 
realm. He sent a lieutenant to investigate. The report returned, 
after careful inspection, was that not a grain of evil could be 
found. 

“Ts that community organized?” asked the devil. 

“No,” replied the emissary. 

“Well that’s what’s wrong,” said the devil. 


“Organize it!” 


This is an age of organization. And organization up to a 
point is essential in as intricate a civilization as ours. But 
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organization can become too refined—whether it be organized 
business, organized art, organized labor or organized profes- 
sions; whether the National Association of Manufacturers, the 
American Federation of Labor, the Congress for Industrial 
Organizations, the New York Stock Exchange, the American 
Bar Association or the American newspaper publishers. 

So the real test in this suit against the American Medical 
Association and its allied units is:—Has organization gone to 
seed—has the economic aspect been exalted under the guise of 
professional ethics to a point where, as the indictment alleges, 
the “peace and dignity of the United States of America” are 
threatened ? 


. . 


Without secking to try the case or to restate all the issues 
set forth by the District of Columbia Grand Jury, we do want 
to say this about “Doc” ;— 

Whether he be on one side or the other in this controversy 
between the American Medical Association and the group health 
associations, we think that medicine, of all occupations, is least 
motivated by the acquisitive impulse. We've all needed Doc. 
We all have been willing to give our shirt and the fillings from 
our teeth if he would only come right now; and then we all 
have kicked about his bill if it was more than $2 after we 
got well. 

The very nature of his work—the strange ambition which 
makes one human being want to spend seven or eight years 
learning the anatomy of other human beings in order to keep 
their microbes on straight—has always been a mystery to us. 
From the old country doctor to the most modern and steam- 
heated specialist it’s service that can’t, by its very nature, be 
essentially mercenary. Commercially you could go farther and 
acquire more, applying the same amount of energy and intelli- 
gence, in the shoe business, where the telephone doesn’t ring 
in the middle of the night. 

But maybe this inherently noble vocation has, as the Steffens 
story puts it, become overorganized. 

Anyhow, that’s the question in this antitrust case. 


POINT NOT WELL TAKEN 
(Louisville, Ky., Times, Dec. 21, 1938] 


“It is indicated,” says a Washington dispatch, “that the Amer- 
ican. Medical Association may carry the case to the United 
States Supreme Court, if necessary, with the contention that 
its operations cannot be restricted by the Sherman Act since 
medicine is nct a trade, but a profession.” 

The whole question of what should be done to give Americans, 
instead of a small class of Americans, good medical service is 
baffling. 

The Times is not inclined to rush in with a solution. 

But if the American Medical Association should go to the 
Supreme Court with the centention that its operations cannot be 
restricted by the Sherman Act, and if at the same time those 
operations should be, by popular verdict, declared antisocial, a 
way might be found to restrict the American Medical Asso- 
ciation. 

Laws are mutable. 

No group of citizens, with a learned profession as their shield. 
could long withstand public sentiment if it were believed that 
their attitude blocked what promised to be a practical plan to 
broaden the services of medical and surgical science. 

The fundamental question is how those who are neither rich 
nor extremely poor can get medical service, and how medical 
service for the poor may be so improved that it will not repel 
rather than attract those whose lives may depend upon accept- 
ing it. 

That is a much larger question than whether a physician is 
subject to regulation under an act designed to regulate business. 

The question is one of the largest which thoughtful Amer- 
icans are considering. ped 

Legalistic argument cannot rought to bear effectively 
the circumstances. A battle, hardly a war, might be won + 
technicality in such a situation. 
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FEDERAL COURT HOLDS GOVERNMENT 
INDICTMENT AGAINST AMERICAN 
MEDICAL ASSOCIATION 
INVALID 

Elsewhere in this issue of THE JouRNAL appears the 
full text of the opinion of Justice James M. Proctor in 
the District Court of the United States for the District 
of Columbia on the demurrer to the indictment against 
the American Medical Association. Associated with the 
publication of this opinion are transcripts of a number of 
editorials which have appeared in newspapers in the 
brief period that has elapsed since the decision was first 
announced. Also there appears a press release issued by 
the Department of Justice for morning papers of July 
27, indicating that further action is contemplated by the 
Department of Justice in relation to this case. 

After indicating the nature of the indictment and the 
five forms of conspiracy that were charged, Justice 
Proctor listed the chief contentions of the demurrer. 
It is his opinion that medical practice is not a trade 
within the meaning of section 3 of the Sherman act. 
Particularly interesting in Justice Proctor’s opinion is 
his analysis of the indictment. Thus he said: 

The defendants have raised objections to the sufficiency of 
the indictment as a pleading. These go mainly to the claim 
that many of the allegations dealing with essential and material 
features of the charge are vague, indefinite and uncertain. The 
objections are far too numerous to deal with separately. There 
is merit to many of them. The indictment is afflicted with vague 
and uncertain statements. In some instances material facts are 
altogether lacking. 

Moreover, he said in relation to that part of the 
indictment which contained the charges against those 
indicted : 

The inducement, as well as the charging part, setting forth the 
plan and purpose and acts done to effectuate the conspiracy, 
abound in uncertain statements. Inference, opinion and con- 
jecture are also freely indulged. This is especially so in the 
inducement, much of which seems unnecessary to a statement of 
the charge. It is questionable whether some of it would be 
deemed relevant and competent in proof of the offense. Every 
indictment should be confined to a clear and dispassionate state- 
ment of essential fact. Thus an accused can better know the 


exact offense with which he is charged and will not be confused 
in making his defense. Ordinarily improper matter in the 
indictment unnecessary to support the charges will not vitiate 
the indictment. It will be treated as surplusage and disregarded. 
But I doubt if such treatment would suffice to relieve these 
defendants of the prejudice likely to arise by an indictment 
which smacks so much of a highly colored, argumentative dis- 
course against them. It must be remembered that when a case 
is finally submitted to a jury for their secret deliberations the 
indictment goes with them. ‘ 


In its press release, the Department of Justice indi- 
cates that it will seek a reversal of the decision handed 
down by Mr. Justice Proctor. It makes the statement 
that the release is issued not for the purpose of com- 
menting on the opinion but for the reason that it is 
important to inform physicians generally that, until 
the Supreme Court has acted, the government policy 
toward boycotts in the medical profession is unchanged. 
The Department of Justice says further that it will use 


every effort to get a final decision from the Supreme 
Court at the earliest possible moment and that it may 
consider the possibility of calling another grand jury 
to consider another indictment in a different technical 
form. Finally the Department of Justice states that 
announcement of the exact steps which will be taken 
by the government will be made within the next ten 
days. 

In response to this pronouncement of the Department 
of Justice, Mr. Seth W. Richardson, one of the attorneys 
representing the American Medical Association, gave 
the following interview: 

The warning issued by the Anti-Trust Division [of the Justice 
Department] to the medical profession generally, following the 
filing of the decision of the District Court on demurrer, was 
both impertinent and unnecessary. 

It was impertinent because, as the division should know, the 
government has no jurisdiction whatever over the medical pro- 
fession, save in the District of Columbia, and medical men else- 
where need pay no attention to the threats of the Anti-Trust 
Division. 

The “warning” was unnecessary because the members of the 
medical profession did not, do not and will not. violate any of 
the antitrust or other statutes in the pursuit of their calling. 

Finally, with reference to the statement of the division that 
the present decision is not a controlling precedent and that 
new grand jury proceedings may follow, it is sufficient to reply 
that until the present ruling is reversed counsel for the 
defendants believe that it stands as an effective bar to any 
similar abortive attempts on the part of the division to make 


further legal “experiments” upon the doctors in the District of 
Columbia. 


The conclusion seems inescapable that the Depart- 
ment of Justice has embarked on a course of prosecu- 
tion if not persecution of the medical profession in this 
country with a view to forcing its contentions as to 
what should be the nature of medical practice in the 
United States. Failing to obtain a consent decree, 
it proceeded to secure an indictment. Attorneys for 
the American Medical Association, obeying the man- 
date from its Board of Trustees, sought to obtain a 
quashing of the indictment by the filing of a demurrer. 
Now Justice Proctor has declared in no uncertain 
terms that the demurrer is sustained and has indicated 
that much of the language of the indictment is “highly 
colored, argumentative discourse.” Not satisfied with 
this decision, the Department of Justice proposes to 
continue to seek to undermine the confidence of the 
people in the medical profession. The question may 
well be asked as to whether or not this is justice or 
persecution. The members of the House of Delegates 
of the American Medical Association have authorized 
the Board of Trustees and the officers to utilize to the 
utmost the resources of the Association in combating 
this attack by the Department of Justice. The opinion 
of Justice Proctor lends encouragement and is an 
inspiration to continuous effort in behalf of a free pro- 
fession. The medical profession of this country will not 
be coerced, threatened, abused or otherwise maltreated, 
and it will fight to the finish when its high traditions 
demand a righteous resistance. 


U.S.A. vs. 


A.M. A. 


ET aly xliii 


OPINION OF JUSTICE JAMES M. PROCTOR IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA, JULY 26, 1939, ON THE 
DEMURRER TO THE INDICTMENT AGAINST THE 
AMERICAN MEDICAL ASSOCIATION 
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The indictment charges a conspiracy to restrain trade in the 
District of Columbia in violation of section 3 of the Sherman 
Anti-Trust Act. The defendants are American Medical Asso- 
ciation, a national organization of physicians; two of its sub- 
ordinate bodies, the Medical Society of the District of Columbia 
and Harris County Medical Society of Houston, Texas, also 
the Washington Academy of Surgery, not fully identified, and 
twenty-one individual doctors all members of the national body, 
some officers thereof, other members and officers of the Medical 
Society of the District of Columbia. All defendants have 
demurred to the indictment. It is very long, and only abbre- 
viated references will be made to such parts as are deemed 
necessary to this decision. 

Group Health Association, Inc. (hereinafter called associa- 
tion), is alleged to be an association of government employees, 
engaged “in the business of arranging for the provision of 
medical care and hospitalization to its members and their depen- 
dents on a risk-sharing prepayment basis.” Medical care is 
provided by a staff of salaried practitioners engaged in group 
practice under a medical director. A clinic is maintained, and 
limited hospital expenses are defrayed for the members and their 
dependents. 

The defendants are alleged to have conspired (1) to restrain 
the association in its business of arranging for the provision of 
medical care and hospitalization to its members and their depen- 
dents, (2) to restrain such members in obtaining, by cooperative 
efforts, adequate medical care for themselves and their depen- 
dents from doctors engaged in group medical practice, (3) to 
restrain doctors serving on the medical staff of the association 
in pursuit of their callings, (4) to restrain other doctors in the 
District of Columbia, including some of the individual defen- 
dants, in pursuit of their callings and (5) to restrain Washing- 
ton hospitals in the operation of their businesses. 

The demurrers raise basic objections to the indictment. Of 
first importance is the contention that none of the alleged 
restraints has reference to a trade; that section 3 comprehends 
only those occupations in commercial life carried on in the 
marts of trade activity; therefore, that the medical profession 
and the business of the association and hospitals do not con- 
stitute “trade” within the purview of the statute. Against this 
contention, the government’s position is that all who are 
occupied in any activity whereby they supply money’s worth for 
full money payment are engaged in trade; that section 3 does 
cover all such activities; therefore that the practice of medicine 
and the businesses of the association and hospitals do fall within 
the scope of the statute. 

Is medical practice a trade within the meaning of section 3 
of the Sherman Act? In my opinion it is not. I think the 
matter is settled by the Supreme Court in the case of Aflantic 
Cleaners & Dyers v. United States, 286 U. S. 427. That case 
squarely presented the question whether “trade” is used in a 
narrow sense, as importing “only traffic in the buying, selling 
or exchanging of commodities,” or in a broader sense. It fairly 
called for a definition of the word. This the court undertook 
to give. In so doing, it declared that the word “trade” was 
used in section 3 of the Sherman Act in the general sense 
attributed to it by Justice Story in the case of the Schooner 
Nymph, 1 Summ. 516; 18 Fed. Cases 506, No. 10,388. The 
court, intending to give a full and broad meaning, adopted for 
its own definition for “trade” the language of Justice Story in 
that early case, quoting therefrom as follows: f 

“The argument for the claimant insists that ‘trade’ is here 
used in its most restrictive sense and as equivalent to traffic in 
goods, or buying or selling in commerce or exchange. But I 
am clearly of opinion that such is not the true sense of the 
word, as used in the thirty-second section. In the first place, 
the word ‘trade’ is often and, indeed, generally used in a 
broader sense as equivalent to occupation, employment or busi- 
ness, whether manual or mercantile. “Whenever any occupa- 
tion, employment or business is carried on for the purpose of 
profit, or gain, or a livelihood, not in the liberal arts or in the 
learned professions, it is constantly called a trade. Thus, we 


constantly speak of the art, mystery or trade of a housewright, 
a shipwright, a tailor, a blacksmith and a shoemaker, though 
some of these may be and sometimes are, carried on without 
buying or selling goods.” 


PROFESSION EXPRESSLY EXCEPTED 


Thus we have this recent controlling decision defining the 
word trade and expressly excepting the learned professions of 
which admittedly the practice of medicine is one. The decision 
is in harmony with others rendered before and after the Cleaners 
and Dyers case. See Fed. Trade Comm. vy. Raladam, 283 U. S. 
643; Graves y. Minnesota, 273 U. S. 400 and Semler v. Board, 
294 U. S. 608. The restraint alleged against the doctors in 
specifications three and four of the charge are clearly not within 
the purview of the statute. I cannot accept the refinements of 
thought whereby it is argued by the government that the Court 
in quoting Justice Story was not defining “trade” but merely 
illustrating the narrow and broad concepts of the word. Nor 
does the decision lend any support to the idea that by enacting 
section 3 Congress intended to exercise all its plenary power 
over the District of Columbia to prohibit restraints against all 
business activities of the citizen. The Court has simply said 
that Congress meant to deal effectively with the evils resulting 
from contracts, combinations and conspiracies in restraint of 
trade—not all restraints upon every business pursuit, but only 
those affecting trade. 

Doubtless, in the fulness of its power over the District, Con- 
gress could have prohibited restraints upon all occupations of 
the citizen. But there is nothing in the history of the legisla- 
tion to suggest the need for such a broad reach of power and 
clearly it was not intended. 

The government has cited many English and American cases 
dealing with restrictive convenants ancillary to agreements by 
doctors concerning the sale or conduct of their practice, in 
which the courts have applied the common law doctrine as to 
“contracts in restraint of trade.” It is argued that these cases 
have, in a legal sense, drawn medical practice within the orbit 
of trade, giving to the word a common law meaning to include 
the professions. From this, it is further argued that at com- 
mon law restraints upon the practice of medicine were 
“restraints of trade’ and that Congress in the Sherman Act 
used the term in such a sense. But those cases are beside the 
point. 

They do not involve any question as to whether medicine is 
a trade. They accepted the universal understanding of it as a 
profession. Nor do they define “trade.” They merely apply a 
rule of law. At most, such cases serve only to illustrate the 
development of a legal doctrine, having its origin in contracts 
concerning tradesmen, which became known as the doctrine 
“against restraint of trade,” and which in course of time was 
extended and applied to agreements by doctors respecting their 
professional practice. 


MUST FIND STATUTE SANCTION 


The case of Pratt v. Medical Association, 1 K. B. 244, upon 
which the prosecution places much reliance, is interesting in the 
similarity of facts there proven and here alleged; yet the legal 
aspects differ greatly. The suit was a civil action in tort by 
the plaintiff doctors to recover damages for malicious injury 
to their means of livelihood. The claim was ground upon com- 
mon-law principles which hold every man liable in damages for 
wrongful injury to another's means of livelihood. 

Combination was not the gist of the action; that circumstance 
only increased the damage. So here, if the livelihood of group 
practitioners has been injured by the wrongful acts of the defen- 
canis they es have Der in 2 civil court. But the charge 
in the present case is criminal, and to stand mus i i 
eg statute, ; t find its sanction 

Coming now to other specifications of the c¢ 
and five. Is the association, or are its beara, the on 
pitals, engaged in trade within the meaning of section 3 of the 
statute? The association is alleged to be a nonprofit cooperative 


> 


| 
|! 


xliv Gis... OS: 


association of government employees engaged in the business of 
arranging for the provision of medical care and the hospitaliza- 
tion to its members and their dependents. 

The plan and purpose, it is charged, was to hinder and 
obstruct the association in procuring and retaining on its staff 
qualified doctors; to hinder and obstruct its doctors from the 
privilege of consulting with others and using the facilities of 
the Washington hospitals, and to hinder and obstruct the asso- 
ciation in obtaining access to hospital facilities for its: members 
and its doctors from treating and operating upon their patients 
in hospitals. The foregoing references to Washington hospitals 
in the plan set forth forms the only support for the fifth speci- 
fication, charging a purpose to restrain the business of operating 
said hospitals. 

ADOPTED STORY DEFINITION 


In previous discussion of the Cleaners and Dyers’ case I have 
expressed the view that the Court in giving to the word “trade” 
its full meaning adopted the definition of Justice Story as its 
own. That definition covers both the narrow and the broad 
understanding of the term. Its most restricted sense compre- 
hended “traffic in goods or buying and selling in commerce and 
exchange.” Manifestly, neither the association, its members 
nor the hospitals are engaged in that sort of trade. 

Nor do they, in my opinion, come within the broader class of 
manual or mercantile pursuits carried on for profit or gain 
without buying or selling goods. The business of the associa- 
tion was not of a manual or mercantile nature. It was a non- 
profit cooperative institution whose corporate object was to 
render service in providing medical and hospital care for its 
members. The argument for the government that the business 
of the cleaners and dyers involved merely the sale of service, 
and yet was held to be a trade, overlooks the fact that the very 
essence of that service was the skilful use of labor and material, 
quite equal to the “art, mystery or trade” of a tailor, black- 
smith or shoemaker, mentioned by Justice Story in illustration 
of manual and mercantile pursuits falling within the category 
of trade. 

Other federal and state decisions bear out the conception of 
trade as an occupation or pursuit of a mercantile character. 
See Semler y. Board, 294 U. S. 608; Toxaway Hotel Co. v. 
Smathers & Co., 216 U. S. 439; U. S. Hotel Co. v. Niles, 134 
Federal 235; Harms v. Cohen, 279 Federal 276 (as to musical 
composers); People v. Klaw, 106 N. Y. S. 341 (as to the 
theater); Metropolitan Co. v. Hammerstein, 147 N. Y. S. 532 
(as to grand opera); Werth vy. Fire Insurance Companies’ 
Adjustment Bureau, Inc., 171 S. E. 255 (as to the insurance 
business) ; Whitcomb y. Reid, 31 Miss. 569 (as to dentistry), 
and State v. McClellan, 31 A. L. R. 527 (as to the laundry 
business). 

POSITION HELD EXTREME 

The thesis of government counsel taken from the opinion in 
Brighton College v. Marriott, 1 K. B. 312, 316, that “trade” 
embraces all who habitually supply “money’s worth for money 
payment” and their contention that the statute should be so 
broadly construed represents an extreme position which does 
violence to the common understanding of “trade,” rejects 
authoritative decisions of our courts and ignores cardinal rules 
of statutory construction. 

Their proposition encompasses all gainful work of the citizens. 
Can it be supposed if Congress had any such drastic intention 
it would not have made the purpose clear? Certainly it is not 
for the courts to stretch an old statute to fit new uses for which 
it was never intended. United States v. Gradwell, 243 U. S. 
476, 488. That would be nothing short of “judicial legislation.” 
The charge that members of the association were restrained 
(specification 2) is devoid of legal substance. Their efforts to 
obtain medical care is expressed through the medium of the 
association, a corporate entity distinct from the individual mem- 
bers. Upon no theory can they be treated as engaged in the 
business of the corporation. 

Finally, when the indictment is carefully studied in all its 
parts, each in relation to the others, it is difficult to escape the 
conclusion that in its substantial realities the scheme set forth 
directly centered upon various forms of restraint to be exerted 
against physicians in rendering treatment and care to their 
patients, and that all else is incidental to that design. If 
restraint upon doctors was the only real direct and immediate 
effect, any indirect effects upon the association or hospitals 
would not suffice to support the charges as to them. Standard 
Oil Co. v. United States, 283 U. S. 163, 179; Nash vy, United 
States, 229 U. S. 373. 


SUFFICIENCY OBJECTIONS 
The defendants haye raised objections to the sufficiency of 
the indictment as a pleading. These go mainly to the claim 
that many of the allegations dealing with essential and material 
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features of the charge are vague, indefinite and uncertain. The 
objections are far too numerous to deal with separately. There 
is merit to many of them. The indictment is afflicted with 
vague and uncertain statements. In some instances material 
facts are altogether lacking. An important instance concerns 
the charge that one purpose of the conspiracy was to restrain 
the business of the Washington hospitals. 

The indictment is barren of any statement of the business 
methods used by a single hospital in the letting of facilities and 
service to patients. This is fatal to that particular specification, 
for without such facts it cannot be known whether loss of 
patients through operation of the scheme would injuriously affect 
the economic welfare of any hospital. 

Moreover, the particular plan and purpose of the conspiracy 
as respects the hospitals is only inferentially stated in that part 
which deals with the plan and purpose of the scheme as against 
the association and its doctors. Such a method of stating the 
material part of the charge does not meet the fundamental 
requirement that a criminal accusation be stated fully, clearly 
and with directness and certainty. United States v. Hess, 124 
U. S. 483; United States y. Geare, 54 App., D. C. 30; 
McMullen vy. United States, 68 App., D. C. 302. 


INDIVIDUAL CHARGES QUESTIONED 


A question also arises as to whether the charge is laid against 
the individual doctors named in the caption. This is due to 
the pleader’s statement that they “will be referred to herein- 
after as the individual defendants,’ whereas thereafter the 
charge itself is laid only against “the defendants,’ who the 
caption indicates include only the several medical societies. It 
does seem that as to such simple, yet all-important matters, an 
indictment should be so drafted as to exclude any question 
whatever. 

The inducement, as well as the charging part, setting forth 
the plan and purpose and acts done to effectuate the conspiracy, 
abound in uncertain statements. Inference, opinion and con- 
jecture are also freely indulged. This is especially so in the 
inducement, much of which seems unnecessary to a statement 
of the charge. It is questionable whether some of it would be 
deemed relevant and competent in proof of the offense. “Every 
indictment should be confined to a clear and dispassionate state- 
ment of essential fact. Thus, an accused can better know the 
exact offense with which he is charged and will not be confused 
in making his defense. Ordinarily improper matter in the indict- 
ment unnecessary to support the charges will not vitiate the 
indictment. It will be treated as surplusage and disregarded. 
But I doubt if such treatment would suffice to relieve these 
defendants of the prejudice likely to arise by an indictment 
which smacks so much of a highly colored, augmentative dis- 
course against them. It must be remembered that when a case 
is finally submitted to a jury for their secret deliberations the 
indictment goes with them. 


ILLEGAL OPERATION CONTENTION 


The contention is made that the association is operating 
illegally in the fields of medicine and insurance; that as its 
activities are unlawful they do not come under the protection of 
the statute against restraints of trade. The indictment describes 
the association as a nonprofit, cooperative society, organized 
under the laws of the District of Columbia, engaged in the 
business of arranging for the provision of medical care and 
hospitalization to its members and their dependents on a risk- 
sharing prepayment basis. This is enough to indicate that it was 
organized under those sections of the general corporation laws 
providing for incorporation of societies for benevolent, charitable, 
educational, literary, musical, scientific or missionary purposes, 
including societies formed for mutual improvement or promo- 
tion of the arts. Thus, the view is strengthened that the asso- 
ciation was not engaged in trade, for such corporate functions 
clearly would not fall under that category. However, I do not 
think it can be said from the bare allegations of the indictment, 
taken in their entirety, that the association is engaged in medical 
practice or insurance. Whether or not that is so could better 
be decided upon the evidence if in a trial it should be deemed 
pertinent to inquire into the question. : 

Finally, section 3 of the Sherman Act upon which the indict- 
ment is founded has been attacked by defendants as unconstitu- 
tional, It is argued that the statute is too yague and uncertain 
to fix a definite standard of guilt or inform one accused of 
violating it of the nature and cause of the accusation. I do 
not agree with the argument. If I did, the circumstances would 
not justify me declaring the statute invalid, for that would be 
unnecessary, hence inappropriate, in view of my holding that 
the indictment is bad on other grounds. 

The several demurrers to the indictment are sustained. Judg- 
ment will be entered accordingly. 
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Press Release from the Department of Justice Com- 
menting on Justice Proctor’s Opinion 


The Department of Justice will seck to reverse the decision 
handed down by Mr. Justice Proctor in the suit against the 
American Medical Association and others pending in the Dis- 
trict of Columbia. This decision declares the indictment invalid 
on two grounds: First, that because of a restricted definition 
of the word “trade” in the Sherman Act, physicians are entitled 
to conspire with and boycott hospitals in order to exclude other 
members of their profession from the pursuit of their calling. 
Second, because the indictment does not inform the defendants 
of the crime with which they are charged. 

The department makes this statement not for the purpose of 
criticizing the opinion but for the reason that it is important 
to inform physicians generally that, until the Supreme Court 
has acted, the government's prosecution policy toward boycotts 
in the medical profession is unchanged. None of the reasoning 
of the opinion persuades the department that doctors are free 
to engage in practices which would be illegal if they belonged 
to some other calling. In addition, any further restraints of 
the character included in the indictment will also be subject 
to prosecution. lt is important that physicians not be misled 
on this point for the reason that the District Court opinion is 
not a binding authority on other judges. 


The department, recognizing the seriousness of the present 
uncertain situation, will use every effort to get a final decision 
from the Supreme Court at the earliest possible moment. : 

The second ground for declaring the indictment invalid is 
that the defendants were not sufficiently informed of their 
offense. The department, without any criticism of the opinion, 
feels that the defendants were fully informed by the indictment 
of the nature of the offense and were at no time in the dark 
as to the character of the charges made against them. It will 
therefore seek an appeal on this count also. 

The fact that the decision partly rests on this second ground 
complicates the appeal. In most antitrust proceedings it is 
possible for the government to appeal directly to the Supreme 
Court and thus obtain a more speedy final decision. Under the 
present circumstances, such a direct appeal is at least doubtful 
and the government may be forced to go first to an intermediate 
appellate court. It may be that, because of the delay occasioned 
by the doubt as to a direct appeal to the Supreme Court, time 
will be saved if a new grand jury is called to consider another 
indictment in a different technical form. However, even if 
this is done, an appeal will be presented at the same time. 
These technicalities, which in no way affect the merits of the 
case, must be carefully investigated. Therefore an announce- 
ment of the exact steps which will be taken by the government 
will be made within the next ten days. 


PRESS COMMENT ON JUSTICE PROCTOR’S OPINION 


Reprinted in Journal of the American Medical Association, Aug. 3, 1939, page 505 


OUR DOCTORS GO FREE 


The Dayton (Ohio) Herald 
July 27, 1939 


In ruling that the American Medical Association has not 
violated and could not violate the Sherman Anti-Trust Act, 
the federal court of the District of Columbia has tossed out 
of court the most fantastic suit ever instituted by any govern- 
ment against its own people. 

If the New Dealers in the so-called justice department ever 
studied American history, they should have rememberéd that 
famous phrase spoken in defense of American liberties by their 
great English champion, Edmund Burke: “I do not know the 
method of drawing up an indictment against a whole people.” 
And if they remembered, they should have known that there 
is no law under which an honored profession can be indicted 
before a whole people. 

This shocking insult to a free people by its own govern- 
ment, like many other ill conceived reforms, may have been 
rooted in good intentions. There is reason to believe that the 
practice of medicine should be changed in some respects to serve 
better the changing needs of the nation. There are too many 
people ill attended in sickness, just as there are too many people 
ill fed, ill clothed and ill housed. There is room for improve- 
ment in the practice of medicine as in every other field in this 
imperfect world. 

But good intentions never excuse inexcusable tactics. If 
charges should be made, there are ways in which they should 
be made. Going at an entire profession with an upraised club 
and haling its members into court as lawbreakers is not one 
of them. Anyway, these smart young lawyers could have better 
started with another profession. 

Who are these men charged with violating the laws of the 
land to be prosecuted by the people? They are, the vast 
majority of them, men who have dedicated their lives to the 
service of humanity. They have watched over the bedside of 
all of us, patted the breath of life into our bodies and will ease 
the pain when breath departs. They have sat beside us in the 
long night hours, and eyes opening from a fitful sleep have 
closed again in confidence because the doctor was there and 
would stay there as long as he was needed. They have scen 
to it that we got the medicines we needed, even when some 
of us could not pay for them. They have, in whatsoever house 
they entered, gone for the benefit of the sick and refrained from 
all wrongdoing and corruption. 


These are the men who were haled into court, these men who 
have been healing the sick through the ages and making this 
a better world—haled into court by young upstarts who think 
they are going to make this a perfect world overnight. And 
the people who trust their doctors as they trust no one else 
are not going to forget or forgive. The suit was not only 
indefensible on ethical, moral and legal grounds; it was the 
worst sort of politics. 

To be sure, there are doctors, just as there are lawyers, 
who violate the ethics of their profession, who are more inter- 
ested in fees than in healing, who abuse their high calling. 
Most of us know a few of them and despise them. But lump 
them all together and weigh them in the scales against that 
doctor—a friendly, fun-loving old man, a kindly, serious-minded 
young man—who was not thinking of his fee when he gave 
of his time and his skill and his compassion in our hour of 
suffering, and he covers up a multitude of sins. 

Dragging such men into court is high-handed and ridiculous. 


NOT A TRADE 
New York Herald Tribune 
July 28, 1939 

Judge Proctor’s basic point in his decision for the American 
Medical Association and allied defendants in the antitrust action 
against them—namely, that the practice of medicine is not a 
trade in the meaning of the Sherman law—seems to us thor- 
cughly sound both as law and as social policy. If the medical 
profession is not a learned profession then there is no such 
animal, and if our statutes aimed at the restraint of trade are 
not to discriminate between trade and the learned professions, 
then the attempts of the latter to create standards of admission 
and service must socner or later go by the board. 

On the other hand, this does net mean that a professional 
association is always right or just either in its interpretation of 
its code or in the measures of enforcement it takes, Judge Pree- 
tor’s decisicn does not settle the question whether the defend- 
ants acted in a high-handed and indefensible manner toward 
the physicians in Washington engaged in group practice for 
the benefit of federal employees. An association, it will be 
remembered, was formed among employees of the Home 
Owners Loan Corporation to cooperate in providing medical 
care for its members and _ their ts, engaging doctors 
for the purpose on a prepayment basis. The government con- 
tends that, prompted by officers ef the American Medi. 
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cal Association, the local medical bodies instituted an active 
boycott against the experiment; that hospitals were closed to 
the cooperative’s staff, that members of this staff who were 
also members of the local medical societies were either expelled 
or forced to resign their salaried positions on the staff; that 
specialists were forbidden to consult with those who remained, 
and so on. To all of which the defendants replied in substance 
that whatever discipline had been adopted was in pursuance of 
their right and duty to maintain the standards and ethics of 
the profession. Aware of the highly conservative tendencies 
of the A. M, A. and its local affiliates, and particularly of their 
traditional opposition to “socialized” medicine, the public would 
like to know whether the government’s charges are true, and, 
if so, whether the acts complained of had real justification as 
a means of preventing malpractice or were provoked by 
prejudice. 

We thoroughly agree with Judge Proctor that a criminal 
suit under the antitrust laws is not a proper method of bring- 
ing this out. He has suggested civil action by the aggrieved 
parties. Meanwhile, it should occur to the A. M. A. and its 
host of friends and sympathizers that even the appearance of a 
boycott in defense of political and social theories is something 
which in this country should be avoided like the plague. 


BOOMERANG INDICTMENT 


The Washington (D. C.) Post 
July 27, 1939 


The government’s indictment of the American Medical Asso- 
ciation and ancillary bodies has been turned into an indictment 
of the Department of Justice. Seldom has that law-enforcement 
agency suffered a sharper rebuke than that administered by 
Justice Proctor in District Court yesterday. 

The rebuke is not softened by the general restraint of the 
court’s comment on a silly suit, which Assistant Attorney 
General Thurman Arnold was most ill advised to initiate. Now, 
in the face of Justice Proctor’s lucid and closely reasoned 
opinion, the Department of Justice is in an unenviable quandary. 
It must either admit that its indictment of the American Medi- 
cal Association as a combination in restraint of trade was a 
blunder or it must take an appeal from a judgment which seems 
to leave very few footholds for effective criticism. 

Such an appeal, if lost, would only further humiliate the 
administration and, win or lose, it would continue to exacerbate 
an issue which can only be solved by friendly cooperation. The 
A. M. A. and many of its subordinate bodies are now showing 
an unmistakable tendency to further, rather than impede, well 
managed group health projects. The Department of Justice 
will turn bad into worse if it stubbornly insists on pressing an 
indictment bound to arouse the strongest professional antago- 
nism. 

That indictment was characterized by Justice Proctor yester- 
day as a “highly colored, argumentative discourse.” It was 
found by him to indulge freely in “inference, opinion and con- 
jecture.” The justice regarded it as “afflicted with vague and 
uncertain statements.” The indictment, finally, was found lack- 
ing in “the fundamental requirement that a criminal accusation 
be stated fully, clearly and with directness and certainty.” 

These are biting criticisms of the government’s case, entirely 
aside from the common-sense opinion, amply backed by legal 
precedent, that the practice of medicine cannot properly be 
defined as a “trade” in the sense intended by the antitrust laws. 
And while the criticisms are important for the case in point 
they are even more so as a demonstration of one of the cardinal 
and most vital principles of this democracy—the subordination 
of the government, just as much as that of the individual citizen, 
to the even-handed processes of law. 

Justice Proctor’s opinion yesterday will not be assessed at 
its true value unless its criticism of an obviously punitive action 
against the medical profession is emphasized. Unquestionably 
members of that profession have their shortcomings. Undoubt- 
edly the attitude of some of them toward group health move- 
ments has been reactionary and socially injurious, But those 
mistakes are no excuse for an arbitrary attempt to dragoon 
organized medicine into lowering its cherished standards. To 
dictate in that manner, as Justice Proctor has ably indicated, 
the government must have a far better case than it was able to 
present. 


BLOW TO REGIMENTATION 


Ohio State Journal 
July 27, 1939 


New Deal efforts to regiment the medical profession sustained 
a crushing defeat in the decision of the federal district court at 
Washington, holding that the Sherman Anti-Trust Act could 
not apply to the practice of medicine. It was a decision that 
most people had felt was a foregone conclusion because it 
seemed a mistake in the first place to regard a learned, 
scientific profession as a trade. 

The idea of prosecuting the profession, through suit against 
the American Medical Association, was born in the brain of 
Solicitor General Robert H. Jackson, who has shown on many 
occasions that he favors a form of government which, if not 
exactly totalitarian, certainly leans toward it to the extent that 
it would regiment important phases of our society. The suit 
was a silly idea in keeping with much that has come from the 
brain trust, but at no time was public opinion with the 
prosecution. 

Rebuttal to the government claim that the medical associa- 
tion acted in restraint of trade was clear and to the point, when 
the A. M. A. spokesman averred that the organization had 
never opposed in policy or principle a well considered expanded 
program of medical service, when the need could be established. 
The meat of the whole question was in that rejoinder, for 
certainly the government could establish no need for the regi- 
mentation it demanded. 

The yerdict is a victory of the first magnitude, not only for 
the medical profession, but for the people as a whole, because 
it is a direct and smashing refusal of the courts to sustain 
regimentation in the U. S. A. 


GOVERNMENT AND THE DOCTORS 
The Chicago (Ill.) Daily News 
July 31, 1939 

The Federal Court of the District of Columbia dismissed 
the government’s antitrust suit against the American Medical 
Association and allied medical bodies. If the government 
now insists upon taking its grievance against the doctors to a 
higher tribunal, then the government is what Mr. Beadle 
said the law was. Court proceedings ought never to have 
been instituted to determine, after months of hearings, some- 
thing that should instantly have been arrived at by the 
application of elementary horse sense upon the part of the 
prosecution. It was a fantastic waste of the court’s time 
and the taxpayers’ money. 

The court finds that doctors are not tradesmen, as that 
term is defined by the Sherman Act. Of course they are 
not. Every one with a grain of sense knows it. Every one 
knows that the framers of the Sherman Jaw hadn’t the slightest 
notion of including professional men within the scope of the 
act. Nearly every one knows also that our American medical 
men not only are among the world’s most highly skilled, 
but among the most conscientious and tireless doers of good 
and disbursers of charitable service in this country. To 
charge such men with comprising a selfish trust, for the 
purpose of forestalling medical aid from those who need it, 
and enabling themselves to wax fat at the expense of the 
public, was utter, malicious tosh. 

This is not to say that the doctors, or their associations, 
are perfectly free from error. It is not to say that government 
should not do all in its power to make medical and hospital 
care more readily available to people who now find them 
difficult to obtain. But government, in striving toward this 
admirable aim, will get nowhere by fighting and harrassing 
the doctors. It must, rather, cooperate with them and seek 
their indispensable advice and aid. 

The trust-busters, meanwhile, will do themselves, the doctors 
and the country a good turn by dropping this sorry matter 
right where it now stands. There are plenty of real trusts 
in America, plenty of actual enemies of our economic welfare, 
and plenty of demonstrable restraints upon the free flow of 
commerce that require the unsparing attention of these cru- 
saders. Let them, therefore, get up against the real evils 
and stop wasting their energies and manpower—they are 
forever crabbing, by the way, about their shortage of per- 
sonnel—on windmills. 


Le is ets ae * 


GES Aes 


A GRATIFYING DECISION—THE MEDICAL 
PROFESSION IS UPHELD 
Columbus (Ohio) Dispatch 
July 27, 1939 

Although the government probably will appeal to higher 
courts, the decision of a federal district court at Washington 
yesterday that the practice of medicine is not limited by the 
Sherman Anti-Trust Law constitutes a valuable precedent and 
one which should weigh heavily in favor of this construction 
of the statutes when the case reaches a higher tribunal. 

The department of justice had sought an indictment of the 
American Medical association and individual defendants, 
charging them with “restraint of trade” in opposing the activi- 
ties of a cooperative health association in the District of Colum- 
bia. The ruling is to the effect that the practice of medicine 
is a learned profession, above and beyond the status of a com- 
mercial business or trade. 

The decisicn does not necessarily mean that the work of 
group medicine organizations or cooperative enterprises, 
whereby members contract for medical service for an annual 
fee per person, is to be halted, nor that there is not a legiti- 
mate place for this sort of service for those who wish to 
take advantage of it. But it does mean that a bold attempt 
by the Roosevelt administration to summarily squelch oppo- 
sition to a form of socialized medicine has been halted by 
the courts, which have so often during the nearly seven years 
of the New Deal rule proved to be the final barrier in defense 
of the people’s rights and liberties. Carried to its ultimate 
conclusion, a decision favorable to the government might have 
been used as a basis for riding roughshod over all protests 
against the eventual socialization of medical practice on the 
grounds that it is a criminal violation of antitrust legislation. 

The decision is soundly based. Medicine deals with the 
greatest of all issues—human life or death—and it cannot be 
limited or made subservient to the laws enacted to regulate 
merely commercial pursuits. The profession has a long and 
honorable tradition, rooted in a basic humanitarianism and self- 
sacrificing spirit which no hard-and-fast legal formula can 
define. There are admitted faults and inequities in the rela- 
tionship of the medical profession in America to its 130,000,000 
clients. But organized medicine is moving constructively and 
intelligently toward the solution of these problems and has 
been doing so without jeopardizing the highest grade of medi- 
cal service and the best standards of research that obtain any- 
where in the world today. 

The time will come when better medical service will be 
available to more people at less cost. The medical profession 
recognizes this truth and is progressing steadily toward this 
goal on its own initiative. It is a goal which will be more 
fully realized if the meddling hand of politics is kept off the 
“noblest of the professions.” 


A. M. A. IN COURT 


The New York Times 
July 28, 1939 


Most laymen will probably agree with at least one ground 
of the decision of Justice Proctor of the District of Columbia 
Federal Court dismissing the antitrust indictment against the 
American Medical Association. This is that, to apply the 
Sherman Act, forbidding restraint of trade, to the medical 
profession “represents an extreme position which does viclence 
to the common understanding of the word ‘trade’” “To 
stretch an old statute to fit to new uses for which it was 
never intended,” the court contends, “would be nothing short 
of judicial legislation.” 

The court dismisses the indictment also on the ground that 
it is indifferent and uncertain and lacking in material facts. 
But even though the A. M. A. has won a legal victory and 
even though it may hold it against a government appeal, the 
broader problem which led to the government’s action remains. 
The American Medical Association cannot afford to oppose 
sincere efforts toward voluntary group action to provide ade- 
quate medical care for the needy. It is in its own interest, on 
the contrary, to cooperate actively to forward any plan which 
seems promising. Only the success of such voluntary group 
efforts is likely to prevent eventual resort to compulsory health 
insurance. 


A, M. A, 
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A ‘LEARNED PROFESSION’ 


The Washington (D. C.) Evening Star 
July 27, 1939 


The practice of medicine is not a trade, according to Justice 
James M. Proctor of District Court. It is a “learned profes- 
sion,” as the American Medical Association has contended, and, 
as such, is beyond the purview of the Sherman Anti-Trust Act. 
By this interpretation of the law, the court—unless overruled 
by higher authority—has knocked the legal foundation from the 
charges brought by the federal government against the American 
Medical Association, the District Medical Society and other 
representatives of organized medicine. The corner stone of the 
government's case was the contention that physicians, in selling 
their services to the ailing, were tradesmen, within the meaning 
of the statute, just as patently as those who sell potatoes or who 
make automobiles. It was on this premise that a corps of special 
assistants to the Attorney General obtained from a special grand 
jury an indictment accusing the A. M. A. and certain affiliated 
societies and officers of conspiring to exercise “restraints of 
trade” against Group Health Association, Inc., local prepay- 
ment medical cooperative for federal employees. 

Justice Proctor has thrown into sharper relief some of the 
legal issues involved in this unprecedented proceeding. Refer- 
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ring to the Supreme Court ruling cited in these columns last 
December, he held that the high court has excepted employment 
or business “in the liberal arts or in the learned professions” 
from the jurisdictional sphere of the Sherman Act. The prac- 
tice of medicine, he pointed out, “admittedly” is one of the 
“learned professions.” Carrying this reasoning further, he ruled 
that a grouping of professional men for the cooperative practice 
of medicine and for hospitalization of patients does not involve 
“manual or mercantile pursuits” within the meaning of the 
antitrust laws. 

Justice Proctor has not, of course, settled the bitter con- 
troversy which has raged around the Group Health movement 
here and in other cities; nor has he brought to an end the battle 
in the courts between the aggressive Anti-Trust Division of 
the Department of Justice and the firmly intrenched forces of 
the A. M. A. and its co-defendants. Already the department 
has taken vigorous exception to the opinion and, in a public 
statement, has announced that federal attorneys are preparing 
to carry the fight to higher tribunals. It will be to the 
advantage of the physicians and the public as well to have the 
technical issues of antitrust jurisdiction in the field of medical 
practice finally resolved. And if the Supreme Court should send 
the case back to District Court for trial on its merits, that 
course, too, should be welcomed by the doctors named in the 
indictment—for only in that way will they have a fair chance 
to answer categorically in open court the serious imputations 
contained in the government's indictment which, if sustained, 
would have a far-reaching effect on organized medicine, 
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NOT A TRADE 
The Baltimore (Md.) Sun 
July 27, 1939 

Justice Prector in the District of Columbia Court has 
ruled that medical practice is not a trade within the meaning 
of the Sherman Anti-Trust Law. The ruling upsets the theory 
that the antitrust laws could be involved to break up an 
alleged medical monopoly and force the medical societies in 
Washington and everywhere else to recognize and even 
cooperate with ventures into the field of cooperative medical 
practice. 

There have been doubts about this theory from the begin- 
ning. It was clear that the medical sccieties, including the 
American Medical Association, which was a defendant in the 
District of Columbia case, were not opposing cooperative 


Oh, Most Upright Judge! 


Cartoon in the Baltimore (Md.) Sum, July 27, 1939 


medical ventures out of sheer greed. It was clear that they 
were thinking about their standards of professional ethics and 
that their idea was to prevent any arrangement from becoming 
general which would break down the close relation between 
patient and practitioner. To say, as the Department of Jus- 
tice did in the suit which the District Court has now decided 
in favor of the defendant physicians, that refusal to sanction 
certain professional practices was a restraint of trade on the 
same level as a combination of merchants to fix prices was to 
stretch the antitrust Jaws far beyond their original intent and 
purpose. The court's refusal to indorse this interpretation 
shows that the original doubts were well founded. 

It was unfortunate that Mr. Thurman Arnold, the Assistant 
Attorney General in charge of antitrust cases, chose to make 
the prosecution of the District of Columbia medical case the 
spearhead of the enlarged drive to enforce the Sherman Act 
to which he dedicated himself on coming to Washington. 
There is much to be said in favor of this campaign on general 
principles. Whether all of Mr. Arnold's many engaging 
theories about the antitrust laws are sound we cannot be sure. 


Mite Bl. AL. 


But his activities as a trust buster have the merit of putting 
ali those who may be inclined to ignore the laws against 
restraint of trade on notice that they cannot continue on their 
way with impunity. And it does emphasize the importance of 
competition in our economic life in a very promising way. 
But because this is so it does not follow that the extension 
of the antitrust laws to issues arising in the professional field 
was well advised. The ruling of the court against any such 
extensions seems to be sound sense as well as sound law. 


MEDICOS EXONERATED 
The Indianapolis (Ind.) Star 
July 27, 1939 

It was not surprising that a federal district court rejected 
the contention of the government that the American Medical 
Association’s code of ethics and medical practice is a violation 
of the antitrust act. Counsel was upheld in the declaration 
that doctors are engaged in a “learned profession” rather than 
a trade and thus their activities are immune to provisions of 
the monopoly law. 

Recent administration health proposals have been aimed at 
curbing the policies of organized medicine. Belief has been 
expressed that the New Dealers hope to establish a centralized, 
political bureaucracy controlling all activities of the medical 
profession. A more liberal public health program may modify 
some of the policies which heretofore have been stoutly defended 
by the A. M. A. and its subordinate state and local medical 
societies. That trend, however, should not be considered as 
implying current illegal, monopolistic practices on the part of 
organized medicine. 

The present case resulted from charges by a group organ- 
ized in the District of Columbia and supplying medical care 
for a flat monthly charge. That body alleged that the district 
medical society was discriminating against it through refusal 
of hospitals and dectors to receive patients referred by the 
group system. The Department of Justice obtained indictments 
against three medical organizations and twenty-one prominent 
physicians on the ground that they had. conspired to restrain 
“trade.” 

Government counsel intimated that an appeal would be taken 
from the ruling of the district court. It is not easy to expect, 
however, that any court would interpret activities of the medical 
profession as coming within the scope of ordinary trade prac- 
tices subject to provisions of the antitrust law. 


‘VAGUE’ STATEMENTS 
Washington (D. C.) Evening Star 
Tuiy 28, 1939 

In instituting criminal action under the Sherman Anti-Trust 
Act against the American Medical Association, the District 
Medical Society, the Harris County (Texas) Medical Society 
and yarious officials of those organizations, the Department of 
Justice proceeded under a provision of law which makes the 
antitrust statutes applicable within the confines of the District 
of Columbia, irrespective of whether interstate commerce is 
affected by the alleged restraints of trade. Government attor- 
neys, before launching their fight against organized medicine, 
agreed that the battleground would have to be in Washington, 
for the difficulty of attempting to prove that the practice of 
medicine has interstate ramifications was conceded. In fact, 
the Attorney General's office, prior to launching the special 
grand jury proceedings that resulted in indictment of the 
A. M. A, and its aforementioned affiliates, announced that 
the investigation was confined solely to alleged “restraints 
of trade” against Group Health Association, Inc., within the 
District of Columbia. Published reports that the inquiry 
was to be extended into medical fields far beyond the District 
boundaries were denied, on the ground that the government 
had no jurisdiction. 

It is somewhat surprising, and puzzling, therefore, to read 
that the department has issued a statement warning the medical 
profession at large that the decision of Justice James M. Proctor 
nullifying the indictment brought in the District of Columbia 
will not alter general plans for proceeding under the antitrust 
laws against physicians indulging in “boycotts.” That other 
jurisdictions were in mind would seem to be implied by the 
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assertion that the opinion of the District Court “is not a 
binding authority on other judges.” “It is important to inform 
physicians generally,” the formal statement said, “that until 
the Supreme Court has acted, the government's prosecution 
policy toward boycotts in the medical profession is unchanged.” 

The attorney for the A. M. A. promptly retorted that the 
department’s warning was “impertinent and unnecessary,” 
adding that “as the (Anti-Trust) Division should know, the 
government has no jurisdiction whatever over the medical 
profession, save in the District of Columbia.” Impertinent 
or not, the department’s statement certainly is not consistent 
with its established policy nor with previous announcements 
from the Attorney General’s office. It would seem to merit 
the same criticism which Justice Proctor applied to the indict- 
ment drawn up by representatives of the division. He said, 
among other things, that the indictment “is afflicted with vague 
and uncertain statements.” It might not be “impertinent” 
to add that he also declared the indictment smacked of a 
“highly colored, argumentative discourse.” Those are serious 
allegations, not likely to strengthen public confidence in the 
Anti-Trust Division at a time when the support of public 
opinion is deemed to be a valuable asset to the government 
in its commendable antimonopoly efforts. 


SOUNDS LIKE GOOD LAW 
Detroit (Mich.) Free Press 
July 27, 1939 

The ruling in which Judge James M. Proctor of the United 
States District Court in the District of Columbia says that the 
practice of medicine is a profession, not trade, and therefore 
is outside the scope of the antitrust laws sounds like good law 
and good sense. 

The arguments with which the government undertook to 
support a contrary view in charging that the American Medical 
Association and fellow defendants have been guilty of “restraint 
of trade” within the provisions of the act did not sound like 
either. 

They sounded like an effort to stretch the law in order to make 
it apply to a matter to which its makers never intended it 
should apply. 

On this account the court ruling, which probably will be 
challenged by the government before the Supreme Court, is 
valuable. 

Because preservation of the integrity of the spirit and intent 
of legislation is quite as important as preservation of its text. 

Whether there is ground for complaint about the policies and 
acts of the defendants in the case just decided, on grounds 
outside those covered by laws and statutes, is, of course, an 
entirely different subject. 


JUST AS EXPECTED 


The Atlanta (Ga.) Constitution 
July 27, 1939 


The decision of a federal district court in the government’s 
case against the American Medical Association, charging vio- 
lation of the Sherman Anti-Trust Act, was but as expected. 
The court sustained a demurrer filed by the defense, finding 
that the A. M. A. and its joint defendants are not engaged in 
a “trade” as defined in the statute. 

Thus, it is to be hoped, the court attack against the Medical 
Association comes to a much-to-be-desired close. There 
should be, if those in charge of the government case exercise 
reasonable wisdem, no appeal from the decision. The filing 
of the case, in the first place, was one of the most fantastic 
developments of a period of bureaucratic fantasy. 

No one with a particle of knowledge concerning the medical 
profession, its ethics and the quality of the men engaged in its 
practice could cenceive for a moment of any widespread con- 
spiracy within its ranks, in contravention of the law of the 
land. That doctors, of all people, should be accused of oper- 
ating a “trust” was, on its face, an absurdity. 

There is little room for doubting that the healing professions 
have brought more unselfish sacrifice, more lasting benefit to 
the human race than any other. It is their mission to heal 
and, with rare exceptions, that is the enthusiasm of their life. 
Pecuniary reward is of minor interest to most physicians. 


There is no denial that there is great need of increased 
medical service and increased hospitalization in this country. 
Too many sections are without doctors, too many American 
citizens can find no proper medical service in their need. 

But this condition will be improved. It will be a slow 
and long precess, toward the ideal medical provisions for the 
entire nation, One thing, however, is certain. It will only be 
reached with the cooperation of the healing professions. With- 
out them, any such effort is foredoomed to failure. 

Now that the unnecessary attack on the A. M. A. is appar- 
ently over, both sides to the argument should promptly forget 
and start anew toward the goal that both desire. 


PROFESSION, NOT TRADE 
Cleveland (Ohio) Plain Dealer 
July 27, 1939 

The Federal Court decision in the District of Columbia hold- 
ing that practice of medicine is not a trade but a profession 
is in accord with common sense. From the termination of that 
distant era when the only surgeons were barbers and when the 
treatment for every ailment was to bleed the patient—from 
a vein rather than the pocketbook—the layman has recognized 
that fact. The American Medical Association takes the issue 
to the courts and the decision that the Sherman Anti-Trust Act 
does not apply to the practice of medicine results. 

It is a victory for the medical profession. The prosecution 
contended that organizations and physicians had agreed to forbid 
group health doctors to practice in Washington hospitals, had 
refused consultations with them and had threatened them with 
expulsion from medical societies. 

Group health and hospital insurance has been attacked on 
the grounds that it is an entering wedge for state or socialized 
medicine. Some have criticized public health agencies on the 
same basis. It is difficult to follow their course of reasoning. 
People will continue to select their physicians in the future as 
they have in the past. Summoning a doctor, except in cases 
of great emergency, never has been and probably never will be 
comparable to calling the police or fire department when there 
is a burglar or a blaze in the house. The personal relation 
that always has existed between ethical physician and patient 
should continue. 


THE DOCTORS UPHELD 


The Chicago (Ill.) Tribune 
July 28, 1939 


The indictment against the American Medical Association. 
a number of affiliated societies and twenty-one of their officers 
and members has been dismissed by United States District 
Judge James M. Proctor. A spokesman for the attorney general 
has said that an appeal will be taken. 

The defendants had been charged with violating the antitrust 
laws. The judge said there could have been no violation because 
these laws are directed against conspiracies in business or trade, 
whereas the practice of medicine is a profession and therefore 
wholly outside the scope of the acts. Further than that, he 
found the indictments to be “afflicted with vague and uncertain 
statements,” which “smacked of highly colored argumentative 
discourse.” 

The rebuke to the administration and its antitrust division 
was as sharp as it was merited. The tables have now been 
turned. The doctors have been acquitted of any intention to 
violate any law; the administration has been convicted of a 
conspiracy to abuse the law and its processes. 

The indictments were obtained because the doctors, through 
their associations, had chosen not to fall in with the New 
Dealers’ notions of the way in which medicine should be prac- 
ticed. As usual, the administration could not tolerate dissent. 
There was no law which the attorney general could invoke 
against the doctors and, accordingly, the antitrust law was 
stretched out of shape to cover the alleged crime. 

Perhaps it was thought that the medical societies and their 
members would lack the courage to fight and would accept a 
so-called consent decree rather than run the risk of fine and 
imprisonment. If so, the expectation was disappointed. The 
doctors refused to consider a shotgun decree, they did fight, and 
they won a victory which may hearten others in similar circum- 
stances to stand on their rights and resist oppression, 
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EDITORIALS 


U. S. DEPARTMENT OF JUSTICE SEEKS TO 
AVOID CIRCUIT COURT OF APPEALS IN 
APPEAL FROM JUSTICE PROCTOR’S 
DECISION DISMISSING INDICT- 
MENT OF A. M. A. AND 
OTHERS UNDER SHER- 

MAN ANTITRUST 
ACT 


The Journal of the American Medical Association, Sept. 16, 1939, page 1134 


According to announcements appearing first in the 
press, the United States Department of Justice has filed 
in the United States Supreme Court a petition for a 
review of the decision of Justice Proctor of the United 
States District Court for the District of Columbia, dis- 


_ missing the indictment of the American Medical Asso- 


ciation and three other medical organizations and certain 
individual physicians under the Sherman Antitrust 
Act. The department seeks in this way to avoid a 
decision by the United States Circuit Court of Appeals 
for the District of Columbia, to which an appeal would 
ordinarily lie and to which the department had already 
appealed. The department seeks to justify this course 
on the ground that Justice Proctor’s decision would 


ultimately reach the United States Supreme Court for . 


review, no matter how the Circuit Court of Appeals 
might decide, and that the case would therefore be 
speeded and the public benefited by ignoring that court. 
This line of reasoning, if generally accepted, might 
relieve all United States circuit courts of appeal of a 
substantial part of their present work. Moreover, if 
the Supreme Court refuses to entertain jurisdiction, the 
actual settlement of the case may be retarded. A deci- 
sion in the present stage of this case by either the 
Supreme Court of the United States or by the United 
States Circuit Court of Appeals must necessarily be 
limited to questions of law and will not determine in 
any degree the truth or falsity of the charges against 
the American Medical Association and others, formu- 
lated in the recently dismissed indictment. 


SUPREME COURT ACTS ON APPEAL 
FROM PROCTOR DECISION 


The Journal of the American Medical Association, Oct. 28, 1939, page 1646 


On October 23 the Supreme Court of the United 
States indicated that it would not now pass on the suit 
brought by the Department of Justice charging the 
American Medical Association, through various officials 
and also some physicians and hospitals of the District 
of Columbia, as well as other medical societies, with 
conspiracy to violate the Sherman antitrust law by 
activities against Group Health Association, Inc., of 
Washington, D. C. The Department of Justice had 
appealed directly to the Supreme Court from the deci- 
sion rendered by Justice Proctor of the District Court 
for the District of Columbia. Attorneys for the Ameri- 


can Medical Association did not oppose this attempt 
by the Department of Justice. 

Commenting on the decision, the Washington Post 
said: 

A PROPER SETBACK 

At some future date the Supreme Court may find it desirable 
to review the government’s anti-trust case against the American 
Medical Association and the District Medical Society. The 
Department of Justice appears determined to fight Judge 
Proctor’s decision to the last ditch. And the medical profession 
would certainly carry the dispute to the Supreme Court if 
the Proctor opinion should be overruled in the Court of 
Appeals, 

For the present, however, the Supreme Court has quite 
properly declined to review the case. It sees no reason for 
departure from the customary judicial procedure. No consti- 
tutional issue is involved in the charges against the medical 
association. 

The case turns merely upon interpretation of the anti-trust 
laws. The Department of Justice is attempting to stretch 
the Sherman act to provide protection for the Group Health 
Association against alleged restraints on the part of the organ- 
ized medical profession. 

Should the Supreme Court set a precedent of accepting 
appeals directly from the federal district courts, where no 
constitutional issue is involved, it would soon be overburdened 
with litigation. The statute giving constitutional cases a right 
of way to the highest tribunal makes it all the more important 
for the court to maintain a rigid check on other petitions for 
review of less vital or complicated issues. 

There are many indications that the Anti-Trust Division 
has been unduly excited over the idea of prosecuting the 
medical association for alleged restraint of trade. In effect, 
the Supreme Court has sustained this criticism. It found 
nothing in the Anti-Trust Division’s petition to justify singling 
out this case for special attention. If the division insists upon 
clinging to its strained interpretation of the anti-trust laws, it 
will at least have to rely upon the customary procedure for 
final judicial clarification. 


UNITED STATES COURT OF APPEALS 
REVERSES DECISION OF 
LOWER COURT 


The Journal of the American Medical Association, March 9, 1940, page 874 


The United States Court of Appeals on March 4 
reversed a district court decision by Justice Proctor 
that medicine was a “learned profession” and therefore 
not within the scope of the Sherman antitrust act. As 
part of its decision, the Court of Appeals said ‘“The 
fact that defendents are physicians and medical organi- 
zations is of no significance.” At the heart of the 
litigation is the question whether the law against 
restraint of trade applies to the medical profession. 
The court said “We think enough has been said to 
demonstrate that the common law governing restraint 
of trade has not been confined, as defendants insist, 
to the field of commercial activity, ordinarily defined 
as ‘trade,’ but embraces as well the field of the medical 
profession.” Again the court said: “It cannot be 
admitted that the medical profession may through its 
great medical societies, either by rule or disciplinary 
proceedings, legally effectuate restraints as far reach- 
ing as those now charged.” In addition the Court of 
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Appeals held that, while the charge against the Amer- 
ican Medical Association may be wholly unwarranted, 
“For present purposes we must take the charge as 
though its verity were established; and, in that light, 
it seems to us clear that the offense is within the 
condemnation of the statute.” The court also said 
“Tt certainly cannot be doubted, that Congress intended 
to exert its full power in the public interest, to set 
free from unreasonable obstruction the exercise of 
those rights and privileges which are a part of our 
constitutional inheritance, and these include immunity 
from compulsory work at the will of another, the right 
to choose an occupation, the right to engage in any 
lawful calling for which one has the requisite capacity, 
skill, material or capital, and thereafter free enjoyment 
of the fruits of one’s labors.” And, it stated, “Congress 
undoubtedly legislated on the common law principle 
that every person has individually, and that the public 
has collectively, a right to require the course of all 
legitimate occupations in the District of Columbia to 
be free from unreasonable obstruction, and likewise 
in recognition of the fact that all trades, businesses 
and professions which prevent idleness and exercise men 
in labor and employment for the benefit of themselves 
and their families and for the increase of their sub- 
stance are desirable in the public good and any undue 
restraint upon them is wrong and is immediate and 
unreasonable and, therefore, within the purview of the 
Sherman act.” Further, the court said, “we are mind- 
ful of a generally known fact that under these rules 
and standards [of the medical profession] there has 
developed an esprit de corps largely as a result of 
which the members of the profession contribute a 
considerable portion of their time to the relief of the 
unfortunate and the destitute. All of which may well 
be acknowledged to their credit. Notwithstanding these 
important considerations, it cannot be admitted that 
the medical profession may, through its great medical 
societies, either by rule or disciplinary proceedings, 
legally effectuate restraints as far reaching as those 
now charged.” Although the attorneys for the Amer- 
ican Medical Association have not yet reached a deci- 
sion as to the next step to be followed, it seems 
reasonable to believe that they will now go to the United 
States Supreme Court with a request for a definite 
decision as to whether or not the practice of medicine 
comes within the purview of the Sherman antitrust 
law. 


THE COURT OF APPEALS DECISION 

The Journal of the American Medical Association, March 16, 1940, page 962 

Elsewhere in this issue appears a complete statement 
of the decision of the United States Court of Appeals 
for the District of Columbia in the case of the govern- 
ment versus the American Medical Association and 
various other organizations and persons. This state- 
ment summarizes the indictment and analyzes the case 
as being concerned with three main problems. These 
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raise essentially the question as to whether or not 
there was a combination or conspiracy in restraint of 
trade as that tesm is used in the Sherman Act and 
whether or not the indictment was defective in form. 
There is a considerable discussion of the significance 
of the phrase “restraint of trade” and various previous 
legal decisions on the subject are cited, leading the court 
to the ultimate conclusion that the effect has been to 
enlarge the common acceptation of the word “trade” 
to cover all occupations in which men are engaged for 
a livelihood. 

Although the court recognized the great public value 
of the work of organizations in raising standards of 
conduct and skill, it was also of the opinion that medical 
societies may not legally effectuate restraints as far 
reaching as those which are charged. The court pointed 
out, of course, that the charge may be wholly unwar- 
ranted and the facts, when they are disclosed on the 
trial, may show an entirely different state of affairs. 
For the purpose of the decision in the present case, 
however, the court felt that it must consider the charge 
as though its verity were established, and if that point 
of view is taken the court felt that the offense is within 
the condemnation of the statute. The court then went 
into the question of corporations practicing medicine 
and said that, where a corporation operates a clinic, 
employs physicians and surgeons to treat patients and 
itself receives the fee, the corporation is unlawfully 
engaged in the practice of medicine. However, the 
court was of the opinion that, assuming the allegations 
of the indictment to be true, Group Health Association, 
Inc., was something different and, therefore, left open 
until the trial of the case the question whether or not 
Group Health Association, Inc., was illegally practicing 
medicine. Finally, the court took up the charges that 
were made as to the insufficiency of the indictment and 
reversed the opinion of the lower court on that point. 

The repercussions from this decision by the Court of 
Appeals are already considerable; many of the opinions 
expressed indicate that this action is far from ending 
the consideration of this important subject. It becomes 
apparent at once that every labor as well as every 
other professional organization in the United States is 
intimately concerned with this decision. The Washing- 
ton Post points out that it is well to remember that this 
opinion is not final, that the Supreme Court has not 
yet spoken and that, even should the Supreme Court 
sustain the Court of Appeals rather than Judge Proctor, 
it would still remain to be seen whether the persons 
charged in the indictment can be convicted under the 
indictment. 

Between the time when the questions relating to the 
Group Health Association, Inc., were first raised and 
the time of this decision by the Court of Appeals, many 
changes have taken place in the structure of American 
medicine. The question of distribution of risk by the 
insurance method in meeting the costs of medical service 
and the relationship of organized medicine to that ques- 
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tion can certainly not now be raised, since some fourteen 
state medical organizations and innumerable smaller 
medical units in medical organization are themselves 
engaged in such plans. The Group Health Association, 
Inc., seems to be functioning, at least to its own satis- 
faction, in the District of Columbia, and the Medical 
Society if the District of Columbia itself has a plan for 
medical service which is also in the status of an operat- 
ing experiment. 

The decision as to whether or not medicine is a pro- 
fession or a trade is exceedingly important not only as 
relates to this case but also in relationship to many 
another piece of legislation of utmost concern to every 
scientific, professional educational and similar organ- 
ization in the United States. There are numerous prob- 
lems associated with the laws regulating taxes, social 
security, licensure and innumerable other rights and 
privileges involved in medical practice which depend 
greatly on the distinction between the practice of a pro- 
fession and a trade or other occupation. 

Thus the decisions made by the courts in relationship 
to the questions that have been raised are basic and far 
reaching in their ultimate effect on every organized 
professional body in this country. The principle at 
issue involves the right of any professional group to 
regulate its own conduct and even to determine its own 
membership. As even the Court of Appeals recognized, 
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the existence of such organized bodies has served vastly 
for the benefit of the people, achieving objectives in 
raising the standards of education and of service far 
beyond those which might have been achieved by any 
other sort of effort, including no doubt even efforts 
that might be made by various legally constituted or 
governmental agencies. 

Perhaps the thought is in itself a reflection on our 
present system of social organization, but it is inter- 
esting to realize that the determination of the issue on 
which the Court of Appeals has just made a pronounce- 
ment and on which the Supreme Court has yet to rule 
is of little or of no importance as relates to the provi- 
sion of medical service at low cost for large numbers of 
people. It may be of vast significance, however, in 
serving to bring about revolution in the existing social 
organization through the breaking down of established 
bodies. Such a revolution Mr. Thurman Arnold seems 
to desire if one interprets correctly his book, “The 
Folklore of Capitalism.” The issue involved is thus 
fundamentally whether or not our democracy as now 
existing is capable of meeting the needs of civilized 
man or whether some completely new social scheme is 
going to be necessary to satisfy those officials of govern- 
ment who have taken on themselves the task of creating 
a new order. 


THE DEFENDANTS 
From left to right, first row—Drs. W. M. Sprigg, William C. Woodward, Thomas E. Mattingly, William Dick Cuttter, R. G. Leland, 
Daniel L. Boren, Second Row—Drs, J. Rogers Young, Leon A. Martel, Wallace M. Yater, Morris Fishbein, William J. Stanton, J, B. Gregg Custis 
and F. X. McGovern. Third row—Drs. Thomas E. Neill, Coursen B. Conklin, J. Ogle Warfield, Prentiss Willson, and Olin West. Fourth row— 
Mr. Theodore Wiprud, Drs. William B. Marbury and E. Hiram Reede. Dr. Borden, Dr. Marbury and Mr. Wiprud were not defendants in fact, but 
represented organizations which were indicted. Defendants not shown in picture were Drs. A. C. Christie, R. Arthur Hooe, and Thomas A. Groover, 
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COURT OF APPEALS UPHOLDS A. M. A. INDICTMENT 


The Journal of the American Medical Association, March 16, 1940, page 965 


UNITED: STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
No. 7488 


Unitep STATES OF AMERICA, APPELLANTS, 
V. 
AMERICAN MepicAt ASSOCIATION, A CORPORATION, 


Tuer Mepicat Society oF THE DIstRICT OF 
CoLuUMBIA, A CORPORATION, Harris CouNTY 
Mepicat Society, AN ASSOCIATION, 

ET AL., APPELLEES 


Appeal from the District Court of the United States 
for the District of Columbia 


(Argued January 12, 1940 Decided March 4, 1940) 
Thurman Arnold, Assistant Attorney General, and 
John Henry Lewin, Special Assistant to the Attorney 
General, both of Washington, D. C., for appellants. 
William E. Leahy, Seth W. Richardson, John E. 
Laskey, Charles S. Baker, all of Washington, D. C., and 
Edward M. Burke, of Chicago, Illinois, for appellees. 
Before Groner, C. J., and MILLer and Vinson, JJ. 


GRONER, C. J.: This appeal is taken from a judg- 
ment of the United States District Court sustaining a 
demurrer to an indictment for conspiracy in restraint 
of trade in the District of Columbia, in violation of 
Sec. 3 of the Sherman Anti-trust Act.* 


The main purpose of the conspiracy as shown in the 
indictment was to impair or destroy the business and 
activities of Group Health Association, Inc., which had 
been organized in 1937 as a nonprofit cooperative asso- 
ciation for the provision of medical care and hospitaliza- 
tion to its members and their dependents. The 
indictment is very long but, summarized, charges as 
follows: 

Group Health is an association of employees of certain 
executive departments of the Government employed in 
the District of Columbia, 80 per cent earning annual 
incomes not over $2,000. The association provides 
medical care and hospitalization to its members and 
their dependents on a risk sharing prepayment basis. 
Its funds are collected monthly in the form of dues. 
Medical care is provided by its medical staff, consisting 
of salaried physicians under the sole direction of a 
medical director. It provides a modern clinic and 
defrays, within certain limits, the expenses of hospitali- 
zation of its members and their dependents. The per- 
sonal relationship ordinarily existing between doctor 
and patient exists between Group Health doctors and 
Group Health patients. 

Defendant American Medical Association is a cor- 
poration, with a membership of 110,000 out of the total 
of 145,000 physicians in the United States. It is the 
only important national society representative of the 
medical profession in the country. It maintains a 


1, 26 Stat. 209, 15 U. S. C. 3, 


“Bureau of Medical Economics,” which has taken a 
leading part in carrying out the Association’s policy of 
discouraging and suppressing group medical practice on 
a risk sharing prepayment basis. 

Defendant The Medical Society of the District of 
Columbia is a constituent society of American. Defen- 
dant Harris County Medical Society is a component 
society of American. Members of constituent and com- 
ponent societies are ipso facto members of American. 
Washington Academy of Surgery is an unincorporated 
association with its office in the District of Columbia. 
Of the individual defendants, five were officers of 
American, and the others members of District Society, 
most of the latter being officers or else members of the 
executive and hospital committees of the Society or 
members of the regular staffs of Washington City hos- 
pitals. American Association and District Society 
possess power to exclude a doctor, disapproved by them, 
from attending and treating his patients in the Wash- 
ington hospitals, which include all the hospitals in the 
District of Columbia in which private patients may be 
treated by doctors. By enforcing their rules of ethics 
and expelling members, they may deprive them of the 
essential privilege of consultation with other members. 
By granting or refusing approval of hospitals, they can 
control the ability of hospitals to obtain interns, and by 
threatening hospitals with the exercise of this power 
they may control the members of medical staffs in each. 
To carry out these powers, on November 3, 1937, Dis- 
trict Society adopted the following resolution: 


Wuereas, The Medical Society of the District of Columbia 
has an apparent means of hindering the successful operation of 
Group Health Association, Inc., if it can prevent patients of 
physicians in its employ being received in the local private 
hospitals ; and 

WuereEas, The Medical Society of the District of Columbia 
has no direct control over the policies of such hospitals as 
determined by their lay boards of directors, except through 
its control of its own members serving on their medical staffs; 
and 


Wuereas, Conflicts between the Medical Society of the Dis- 
trict of Columbia and any local hospitals arising from an 
attempt to enforce the provisions of chapter IX, article IV, 
section 5, of its constitution should be assiduously avoided, if 
possible, because of the unfavorable publicity that would accrue 
to its own members; therefore, be it 


Resolved, That the Hospital Committee be, and is hereby, 
directed to give careful study and consideration to all phases 
of this subject and report back to the Society, at the earliest 
practicable date, its recommendations as to the best way of 
bringing this question to the attention of the medical boards 
and boards of directors of the various local hospitals in such 
a manner as to insure the maximum amount of practical accom- 
plishment with the minimum amount of friction and conflict. 


Subsequently, the conspiracy was discussed at meet- 
ings held by members and committees of District 
Society, with the purpose of “hindering” Group Health 
from procuring and retaining on its medical staff quali- 
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fied doctors by threatening with disciplinary action any 
members of District Society who should either join 
Group Health’s staff or consult with physicians on its 
staff, and with the purpose of hindering and obstructing 
members of Group Health from obtaining access to hos- 
pital facilities and obstructing the doctors on its staff 
from treating and operating on patients in Washington 
hospitals, and for the purpose of inducing Washington 
hospitals to boycott Group Health and its doctors. A 
“white list” of approved organizations, groups and indi- 
viduals was circulated, with the name of Group Health 
omitted—all for the purpose of threatening with dis- 
ciplinary action any member of the District Society who 
worked for Group Health or consulted with any doctor 
on its staff and any hospital which admitted any Group 
Health doctor to its courtesy staff—the general purpose 
of the conspiracy being to restrain doctors in the District 
of Columbia in the pursuit of their calling and to restrain 
the hospitals in the operation of their business and to 
destroy Group Health in the performance of its func- 
tions. Disciplinary action was taken against two 
District Society members on Group Health’s staff. One 
was induced to resign from the staff, the other was 
expelled from the society. Harris County Society 
opened disciplinary action against one of its members 
on the staff. District Society opened disciplinary action 
against a specialist who consulted with a Group Health 
doctor. Demand was made on the hospitals that they 
receive only members of the American Medical Asso- 
ciation on their staffs. On recommendation of Wash- 
ington Academy of Surgery, a surgeon was excluded 
from hospital staffs principally because he was work- 
ing for Group Health. By threatening to deprive 
another doctor of courtesy staff privileges, defendants 
induced a Group Health doctor to resign his position. 

The conspiracy is charged to have had as its back- 
ground the long continued policy of opposition on the 
part of American Medical Association to risk sharing 
plans for medical service, growing out of the fear of its 
members of business competition from doctors con- 
nected with such organizations. Each defendant is 
charged to have knowingly participated in the formation 
and furtherance of the plan pursuant to the common 
purpose. 

The several defendants demurred on a number of 
grounds, attaching not only the substance but the form 
of the indictment. 

The District Court sustained the demurrer (1) 
because the practice of medicine is not a trade within 
the meaning of sec. 3 of the Sherman Act; (2) because 
the indictment is vague and uncertain and fails to 
charge clearly commission of any crime. 

The United States has appealed under the provisions 
of the Act of March 3, 1901, ch. 854, 31 Stat. 1225, 
1341, D. C. Code 1929, tit. 6, sec. 355. 

The case divides itself into three main problems: 

1. Does the indictment charge a combination or con- 
spiracy in restraint of “trade” as that term is used in 
sec. 3 of the Sherman Act? 

2. If it does, is the restraint charged an unreasonable 
one which would be illegal under the act? 

3. Is the indictment defective in form? 

Sec. 3 of the statute reads as follows: 


Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in . . . the 


District of Columbia . . . is hereby declared illegal. Every 
person who shall make any such contract or engage in any 
such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by 
fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in the 
discretion of the court. 


The trial court was of opinion that the practice of 
medicine and the business of Group Health and the 
hospitals do not constitute “trade” within the intent of 
the statute. The question is new, at least to the extent 
that there is no case in which, in the circumstances 
existing here, it has been decided, but a careful con- 
sideration of the language of the act, its legislative back- 
ground and the various statements of the Supreme Court 
concerning the source from which the congressional pur- 
pose may be gathered, leads us to conclude the trial 
court was in error. 

The phrase “restraint of trade” had its genesis in the 
common law, and its legal import and significance is 
declared again and again in the decisions of English 
courts, both before and after the date of our indepen- 
dence, as well as in American decisions in many of the 
states. The Supreme Court has said that Congress 
passed the Sherman Act with this common law back- 
ground in mind. And so in the Standard Oil case,? 
Chief Justice White traces its use to the common law. 
Thus, at the top of page 51, he says: 


It is certain that those terms, at least in their rudimentary 
meaning, took their origin in the common law and were also 
familiar in the law of this country prior to and at the time of 
the adoption of the act in question. 


And again: 


It is certain that at a very remote period the words “contract 
in restraint of trade” in England came to refer to some voluntary 
restraint put by contract by an individual on his right to carry 
on his trade or calling. Originally all such contracts were con- 
sidered to be illegal, because it was deemed they were injurious 
to the public as well as to the individuals who made them. 


And still again (p. 59): 


Let us consider the language of the first and second sections 
guided by the principle that where words are employed in a 
statute which had at the time a well known meaning at common 
law or in the law of this country they are presumed to have 
been used in that sense unless the context compels to the 
contrary. 


In view of the common law and the law in this country as to 
restraint of trade, which we have reviewed, and the illuminat- 
ing effect which that history must haye under the rule to which 
we have referred, we think it results: 

(a) That the context manifests that the statute was drawn in 
the light of the existing practical conception of the law of 
restraint of trade, because it groups as within that class, not 
only contracts which were in restraint of trade in the subjective 
sense, but all contracts or acts which theoretically were attempts 
to monopolize, yet which in practice had come to be considered 
as in restraint of trade in a broad sense, 


Similar statements are to be found in United States 
v. American Tobacco Co., 221 U. S. 106, 179; Nash v. 
United States, 229 U. S. 373, 377; Eastern States 
Retail Lumber Dealers Ass'n v. United States, 234 
U. S. 600, 610; United States v. Addyston Pipe & 
Steel Co., 85 Fed. 271, 278-9, aff'd 175 U. S. 211; 
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United States Tel. Co. v. Central Union Tel, Co., 202 
Fed. 66, 70. There are like statements in the debates 
in Congress. 21 Con. Rec. 3146, 3148, 3152. And 
see Judge Taft’s opinion in the Addyston Pipe Co. case, 
where he said: 


It is certain that, if the contract of association which bound 
the defendants was void and unenforceable at the common law 
because in restraint of trade, it is within the inhibition of the 
statute. 


In Leonard v. Abner-Drury Brewing Co., 25 App. 
D. C. 161, 174, we said as much with respect to sec. 3 
of the act. It must, therefore, be considered that the 
scope of “restraint of trade” in sec. 3 is to be measured 
by its use at common law. 

The common law rule was applied principally to con- 
tracts whereby a man promised not to engage in his occu- 
pation, including the practice of medicine, and in many 
English cases such a restraint on the practice of medi- 
cine was described as a contract in “restraint of trade.” 
Defendants contend, however, that whatever the English 
usage, the word “trade” had in this country a definite 
and well understood meaning, and as used in the Sher- 
man Act was confined to transportation and the buying, 
selling, or exchanging of commodities and in any case 
was not intended to apply to any employment or busi- 
ness carried on by the “learned professions.” The 
determination of this aspect of our problem lies in the 
answer to this proposition. 


In Atlantic Cleaners & Dyers v. United States, 286 
U. S. 427, it was held the words “trade” and “com- 
merce” had a broader meaning in sec. 3 of the act than 
in sec. 1 and that, under the paramount power of Con- 
gress to legislate for the District of Columbia, the use 
of the words in that section should be held to embrace 
the exercise of that paramount power to its fullest 
extent.— 


We are, therefore, free to interpret § 3 dissociated from § 1 
as though it were a separate and independent act and, thus 
viewed, there is no rule of statutory construction which prevents 
our giving to the word “trade” its full meaning, or the more 
extended of two meanings, whichever will best manifest the 
legislative purpose. 

(p. 435.) 


Cleaners and dyers in the District had formed a com- 
bination to keep up prices, and the United States 
brought suit to enjoin the agreement and reestablish 
competition. The defendants insisted their arrange- 
ment was not a violation of sec. 3 because they were 
not engaged in trade, relying on National League Clubs 
v. Federal Baseball Clubs, 50 App. D. C. 165, 168, hold- 
ing that “trade” connotes the transfer of something, 
“whether it be persons, commodities, or intelligence 
from one place or person to another.” The opinion 
ignored the citation, doubtless because the baseball case 
was brought under section 1—the interstate commerce 
section of the act—and Justice Sutherland, who wrote 
the opinion, rejected this restricted definition as applied 
to sec. 3. In support of a definition to include the 
cleaning business, he quoted from Justice Story’s 
opinion in The Nymph, 18 Fed. Cas. 506, No. 10,388: 


the word “trade” is often and, indeed, generally used 
in a broader sense, as equivalent to occupation, employment, 
or business, whether manual or mercantile. Wherever any 
occupation, employment, or business jis carried on for the 
purpose of profit, or gain, or a livelihood, not in the liberal arts 
or in the learned professions, it is constantly called a trade. 
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The learned trial judge felt that the italicized words 
should be regarded as an authoritative statement of the 
Supreme Court that the professions were not trades 
and therefore not within the intent of the act. But 
we think this by no means follows. The court had 
before it only the problem whether “trade” was broad 
enough to include the cleaning and dyeing of clothes, 
and held it was. To reinforce its reasoning, the court 
quoted language which happened to exclude the learned 
professions, but this limitation was not responsive to 
the question at hand and was purely casual, and in the 
circumstances ought not, we think, to be regarded as a 
proper guide in deciding the important question in this 
case. 

The same might be said of Fed. Trade Com. v. 
Raladam Co., 283 U. S. 643, where Justice Sutherland 
said that physicians followed a profession and not a 
trade. He was dealing with a case of interstate com- 
merce and simply pointed out the obvious fact that 
doctors were not in the patent medicine trade, and could 
not be in competition with vendors of medicine within 
the sense of the Trade Commission Act. There, he was 
using the word “trade” in its narrowest sense, a restric- 
tion which, as we have seen, he later rejected in regard 
to sec. 3 of the Sherman Act. 


The common law cases which shed light on the ques- 
tion are all of a type. A physician, a surgeon, or a 
dentist has an established practice in a community. He 
takes on an assistant, or a partner, or else sells his prac- 
tice to another of his own profession. In the first two 
cases he wants to protect his own practice, and in the 
third case the buyer wants protection from subsequent 
competition by the seller. Consequently, the assistant, 
or partner, or seller, as the case may be, promises for 
a consideration not to practice within the community or 
within a designated distance. This promise is a volun- 
tary restraint on the pursuit of a man’s calling, and in 
the circumstances, the public policy described by Chief 
Justice White in the Standard Oil case becomes involved. 
The restraint will be upheld only if it (1) is partial; 
(2) is made for an adequate consideration; and (3) is 
reasonable as a protection of the good will of another’s 
professional practice. Holbrook v. Waters, 9 How. 
Prac. (N. Y¥.) 335. 


In England such a contract was constantly referred 
to as involving the doctrine of “restraint of trade.” See 
Davis v. Mason, 5 T. R. 118, 101 Eng. Rep. 69; Hay- 
ward v. Young, 2 Chitty 407; Atkyns v. Kinnier, 4 
Ex. 776, 154 Eng. Rep. 1429; Gravely v. Barnard, 
L. R. 18 Eq. 518. In all of the above the lawyers who 
raised the point and the judges who passed on it 
referred to the public policy as the doctrine of restraint 
of trade, contracts in restraint of trade, or in partial 
restraint of trade. In Horner v. Graves, 7 Bing. 735, 
131 Eng. Rep. 284, defendant had promised not to 
practice within 100 miles of York. The opinion of 
Tindall, C. J., recognizes the occupation of surgeon- 
dentist as a profession, but in considering the validity 
of the contract he uses the words “profession,” “busi- 
ness” and “trade” interchangeably. 

American cases decided before passage of the Sher- 
man Act recognize and follow the reasoning of these 
English cases. See Cook v. Johnson, 47 Conn. 175 
which involved a dentist’s contract. There the court 
said that it belonged to the class of contracts in restraint 
of trade. To the same effect, see Haldeman vy. Simon- 
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ton, 55 Iowa 144, 7 N. W. 439; Gilman v. Dwight, 13 
Gray (Mass.) 356, 359. In the case last named the 
court said: 


There is nothing in the nature of the business or profession 
to which the contract relates, which takes it out of the ordinary 
rules applicable to contracts in partial restraint of trade. The 
cases are numerous in the books, in which similar contracts 
entered into by attorneys, solicitors, apothecaries, dentists and 
surgeons have been upheld and eniorced. 


See also Dwight vy. Hamilton, 113 Mass. 175, and 
Mandeville y. Harmon, 42 N, J. Eq. 185,°7 Atl. 37. 
More modern cases are IVebster v. Williams, 62 Ark. 
101, 34 S. W. 537; Rakestraw v. Lanier, 104 Ga. 188, 
30 S. E. 735; Gordon v. Mansfield, 84 Mo. App. 367 ; 
State vy. Calhoun (Mo. App.), 231 S. W. 647; Green- 
field v. Getman, 140 N. Y. 168, 35 N. E. 435; Hulen 
v. Earel, 13 Okla. 246, 73 Pac. 927; Turner v. Abbott, 
116 Tenn. 718, 94 S. W. 64; Randolph v. Graham 
(Texas Civ. App.) 254 S. W. 402; Erikson v. Hawley, 
56 App. D. C. 268, 12 F. 2d 491; and in Styles v. 
Lyon, 87 Conn. 23, 86 Atl. 564, the court said: 


The defendant insists there is a distinction between a business 
and a profession; that, while the period of restriction as to a 
business may be unlimited, the rule should not apply to a pro- 
fession, since it is a purely personal relation whose benefits 
cease upon death or the cessation from practice. We do not 
think the distinction tenable. A profession partakes on its finan- 
cial side of a commercial business and its good will is often 
a valuable asset. 


The indubitable effect of all these cases, English and 
American is to enlarge the common acceptation of the 
word “trade” when embraced in the phrase “restraint 
of trade” to cover all occupations in which men are 
engaged for a livelihood. We think it makes no differ- 
ence that, after the practice of medicine had been recog- 
nized as embraced in the doctrine of “restraint of trade,” 
Davis v. Mason, supra, a number of judges preferred 
to speak in broader terms of “public policy” and the 
like, without using the word “trade.” * The foundation 
of the rule in restraint of trade cases is the rule of 
public policy, and always was from Mitchel v. Reynolds, 
(1711] 1 P. Wms. 181, 24 Eng. Rep. 347, on down, 
without distinction based on type of occupation involved. 

Perhaps the most illuminating of the English cases is 
Pratt v. British Medical Association, [1919] 1 K. B. 
244. The case was a tort action to recover damages 
for molesting plaintiff doctors in the pursuit of their 
calling. The facts there and here are strikingly similar. 
The plaintiffs had joined the staff of an organization 
known as Coventry Provident Dispensary, which had 
fallen under the ban of the medical society because the 
members of the latter were opposed to what was called 
contract practice. The doctors who joined the staff 
of the organization were expelled from the society for 
violation of its rules of ethics and other members of the 
society were forbidden to consult with them on pain 
of expulsion. A “black list” was published in the 
British Medical Journal, and the court found that the 
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effect was to boycott the plaintiffs in their practice, 
greatly to their injury, and likewise that the purpose 
of the boycott was to increase the area of practice and 
the financial returns of the members of the society. On 
this subject the court said (p. 272): 


If the Coventry Dispensary had been destroyed as a lay organ- 
ization, then the local doctors could obviously have taken such 
steps as would have increased their area of private practice, 
and their emoluments would have gained a corresponding expan- 
sion. This was the fundamental object of the defendants. The 
nonparticipation in such aim by the plaintiffs was the head 
and front of their offending. 


And considering the validity of the action of the 
defendants and their right by means of their own rules 
or canons to impose a restraint on nonconforming phy- 
sicians, the court said (p. 274) : 

The public interests must be regarded conjointly with the 
interests of individuals when restraint of trade is in question. 
Recent illustrative decisions will be found in Neville v. Dominion 
of Canada News Co. (2) and Horwood y. Millar’s Timber and 
Trading Co. (3) The doctrine of “restraint of trade” has been 
applied in many directions. The restraint may exist in a con- 
tract between two parties, or in rules purporting to bind many 
individuals. See, for example, Hilton y. Eckersley (4); Hornby 
v. Close (5); Old v. Robson (6); and Cullen vy. Elwin. (7) 
Many decisions were considered in the well known case of 
Russell vy. Amalgamated Society of Carpenters and Joiners. 
(8) On considering the rules in question I have arrived at the 
conclusion that they are in restraint of trade, and are void on 
the ground of public policy. They gravely, and in my view 
unnecessarily, interfere with the freedom of medical men in the 
pursuit of their calling, and they are, I think, injurious to the 
interests of the community at large. It may well be that 
the opinion I have just expressed will, if upheld, destroy the 
cogency oi the defendants’ scheme of boycott; but it leaves them 
with the safe and more kindly weapons of legitimate persuasion 
and reasoned argument.4 


The critical comments contained in Ware and De 
Freville, Ltd. v. Motor Trade Association, [1921] 3 K. 
B. 40, do not overrule or disapprove the basic doctrine 
of the Pratt case, and are directed solely at some of its 
language on matters not pertinent here. 

We think enough has been said to demonstrate that 
the common law governing restraints of trade has not 
been confined, as defendants insist, to the field of com- 
mercial activity ordinarily defined as “trade,” but 
embraces as well the field of the medical profession. 
And since, as we think, we are required by the decisions 
of the Supreme Court to look to the common law as the 
chart by which to determine the class and scope of 
offenses denounced in sec, 3, it follows that we must 
hold that a restraint imposed on the lawful practice of 
medicine and—a fortiori—on the operation of hospitals 
and of a lawful organization for the financing of medical 
services to its members, is just as much in restraint 
of trade as if it were directed against any other occupa- 
tion or employment or business. And, of course, the 
fact that defendants are physicians and medical organ- 
izations is of no significance, for sec. 3 prohibits “any 
person” from imposing the proscribed restraints. Con- 
gress did not provide that one class, any more than 
another, might impose restraints or that one class, any 
more than another, might be subjected to restraint. 

This brings us, then, to consider whether the indict- 
ment shows unreasonable restraints. 
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The charge, stated in condensed form, is that the 
medical societies combined and conspired to prevent 
the successful operation of Group Health’s plan, and 
the steps by which this was to be effectuated were as 
follows: (1) to impose restraints on physicians affil- 
iated with Group Health by threat of expulsion or 
actual expulsion from the societies; (2) to deny them 
the essential professional contacts with other physicians ; 
and (3) to use the coercive power of the societies to 
deprive them of hospital facilities for their patients. 
Sufficient facts are stated to demonstrate that, 
unchecked, this exertion of power will necessarily 
accomplish the abandonment of the cooperative plan 
of medical service, as well as destroy the livelihood of 
dissident doctors, because the general restraint thus 
applied would make impossible the continued operation 
of the one or the successful practice of medicine by 
the others. 


Defendants say that what they are charged with doing 
amounts to no more than the regulation of membership 
in the society and the selection of the persons with 
whom they wish to associate; that under their rules 
disobedient members may lawfully be disciplined and 
that disciplination does not amount to unreasonable 
restraint. This may very well be true, and in consider- 
ing the contention we are not unmindful of the impor- 
ance of rules of conduct in medical practice, rules which 
can best be made by the profession itself. We recognize, 
in common with an almost universal public opinion, 
that in the last half century, through this means, the 
quack and the charlatan have been largely deprived of 
the opportunity of preying on the unfortunate and the 
credulous. We also recognize that in personal conduct 
and in professional skill the rules and canons, so estab- 
lished, have aided in raising the standards of medical 
practice to the advantage of the whole country. We 
are mindful of a generally known fact that under these 
rules and standards there has developed an esprit de 
corps largely as a result of which the members of the 
profession contribute a considerable portion of their 
time to the relief of the unfortunate and the destitute. 
All of which may well be acknowledged to their credit. 
Notwithstanding these important considerations, it can- 
not be admitted that the medical profession may through 
its great medical societies, either by rule or disciplinary 
proceedings, legally effectuate restraints as far reaching 
as those now charged. “An act harmless when done by 
one may become a public wrong when done by many 
acting in concert, for it then takes on the form of a 
conspiracy, and may be prohibited or punished, if the 
result be hurtful to the public or to the individual” 
against whom it is directed. Eastern States Retail 
Lumber Dealers Ass'n v. United States, 234 U. S. at 
p. 614. If there is any justification for the restraint, 
so as to make it reasonable as a regulation of profes- 
sional practice, it must be shown in evidence as a 
defense, since it does not appear in the indictment. 

Restraints prohibited by sec. 3 of the Sherman Act 
are those which unduly hinder a person from employing 
his talents, industry, or capital in any lawful undertak- 
ing and thus keep, the public from receiving goods and 
services as freely as it would without such restraints. 
Enough has been said to show that the restraint here 
charged would restrict the common liberty of Group 
Health, the doctors, and the hospitals from engaging 
in the pursuit of their respective functions. -If on the 
trial the charge of confederation to this end is sustained, 
defendants’ method of reaching their objective may be 
thereby defeated. but if the objective is wise—as they 
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insist—they still have left, as was said by the English 
judge in the Pratt case, the safer and more kindly 
weapons of legitimate persuasion and reasoned argu- 
ment. In the proper use of these, much, as we think, 
may be accomplished to avoid the growing movement 
toward professional regimentation. Or, this oppor- 
tunity neglected, members of the medical associations 
in the District of Columbia perhaps may find in sec. 3, 
as we construe it, their only protection in the right to 
practice on a fee for service basis. 

In the light of what has been said, we consider the 
numerous cases involving the reasonable operations of 
trade associations and trade unions as inapplicable. 
Organizations and rules which have as their purpose 
the improvement of conditions in any particular trade 
or occupation, and the regulation of relations between 
traders, are, as we have just pointed out, beneficial 
rather than detrimental to the public interest. But when 
these same organizations go so far as to impose 
unreasonable restraints on the operations in thvir field, 
they become subject to the prohibition of the Sherman 
Act. Sugar Institute v. United States, 297 U. S. 553, 
597-600. 

Appellees rely on the following state court decisions: 
Harris v. Thomas (Texas Civ. App.), 217 S. W. 1068; 
Porter v. King County Medical Society, 186 Wash. 410, 
58 Pac. 2d 367; Irwin v. Lorio, 169 La. 1090, 126 
So. 669; Weyrens v. Scotts Bluff County Medical 
Society, 133 Nebr. 814, 277 N. W. 378; Strauss v. Marl- 
boro County Hospital, 185 S. C. 425, 194 S. E. 65; 
Newton v. Board of Commissioners, 86 Colo. 446, 282 
Pac. 1068; McDonald v. Massachusetts General Hos- 
pital, 120 Mass. 432; Branagan v. Buckman, 67 Misc. 
242, 122 N. Y. Supp. 610; and Olander v. Johnson, 
258 Ill. App. 89. They insist these cases sustain the 
view that disciplinary action taken against one of their 
number by an association of physicians pursuant to its 
canons of ethics is permissible and does not violate the 
common rights either of the individual or of the public. 
We have examined these cases and are of opinion that, 
with the exception of the Porter and Weyrens cases, 
none is apposite. Those two cases do tend to sustain 
the actions of medical societies in their attempt to 
control the scale of medical fees, but in so far as they 
hold such action to be lawful and deny any right to 
the injured individual to obtain redress, we cannot 
accept them as binding or even persuasive authority in 
the decision of what is or is not lawful under the 
Sherman Act. The doctrine of restraint of trade was 
not involved in either case. In the Weyrens case, an 
expelled physician asked a court to order his reinstate- 
ment in his medical society, before he had exhausted 
his remedies within the organization. In the Porter 
case, a layman lost his job because defendants had 
induced his employers to close their business. The 
lawfulness of the inducements was considered solely in 
the light of what a society might do with respect to 
its membership and selfish motives were deemed imma- 
terial. In our view, the Sherman Act must be applied 
with respect to public interests, and this raises broader 
issues than these two cases contain, 

At the risk of tedious repetition, we repeat that the 
charge made here, and for the purposes of the demurrer 
admitted, is that the societies sought to restrain an asso- 
ciation of persons of modest means from receiving 
medical services at lower cost and to coerce doctors and 
hospitals to this end. The charge may be wholly unwar- 
ranted and the facts, when they are disclosed on the 
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trial, may show an entirely different state of affairs, but 
for present purposes we must take the charge as though 
its verity were established; and in that light, it seems 
to us clear that the offense is within the condemnation 
of the statute. It certainly cannot be doubted that 
Congress intended to exert its full power, in the public 
interest, to set free from unreasonable obstruction the 
exercise of those rights and privileges which are a part 
of our constitutional inheritance, and these include 
immunity from compulsory work at the will of another, 
the right to choose an occupation, the right to engage 
in any lawful calling for which one has the requisite 
capacity, skill, material, or capital, and thereafter the 
free enjoyment of the fruits of one’s labors. Congress 
undoubtedly legislated on the common law principle that 
every person has individually, and that the public has 
collectively, a right to require the course of all legitimate 
occupations in the District of Columbia to be free from 
unreasonable obstructions; and likewise in recognition 
of the fact that all trades, businesses and professions, 
which prevent idleness and exercise men in labor and 
employment for the benefit of themselves and their 
families and for the increase of their substance, are 
desirable in the public good and any undue restraint 
upon them is wrong and is immediate and unreasonable 
and, therefore, within the purview of the Sherman Act. 
For illustrations of this principle, see Loewe v. Lawlor, 
208 U. S. 274; Eastern States Lumber Dealers Assn. v. 
United States, 234 U. S. 600; Lawlor v. Loewe, 235 
U.S. 522; Duplex Printing Co. v. Deering, 254 U. S. 
443; Bedford Cut Stone Company v. Stone Cutters 
Association, 274 U. S. 37; Montague v. Lowry, 193 
U.S. 38; United States v. Brims, 272 U. S. 549. 

In the Eastern States case, an association of retail 
lumber dealers, in a desire to protect their local retail 
trade against competition by wholesalers selling to con- 
sumers within local territory, agreed to report any infor- 
mation received by any one of them showing such sales 
by any wholesaler. This information when obtained 
was sent to the secretary of the association and if, upon 
investigation by a board, it was found to be true, the 
name of the wholesaler was placed on a list distributed 
among all the members. The purpose was to induce all 
retailers who received the list to withhold patronage 
from the offender. The Supreme Court held that the 
circulation of the list was in unreasonable restraint af 
commierce, since it influenced retailers with no personal 
grievance to cease trading with the offender. 


. . . the trade of the wholesaler with strangers was directly 
affected, not because of any supposed wrong which he had done 
to them, but because of the grievance of a member of one of the 
associations, who had reported a wrong to himself, which griev- 
ance when brought to the attention of others it was hoped would 
deter them from dealing with the offending party. 


This practice, the court said, brought the act within 
the prohibited class of undue and unreasonable 
restraints. If what was proved there was unreasonable, 
what is charged here is so in a larger degree, since the 
effect in the present case on the activity to be restrained 
is more serious as well as more far reaching. 

Defendants contend as a subsidiary argument that, 
without regard to whether the restraint would or would 
not be an illegal act ordinarily, it is not so in the present 
instance for the reason that Group Health as a cor- 
poration is itself illegally practicing medicine. The 
United States District Court decided to the contrary 


some time ago, in a suit for declaratory judgment.° 
There was no appeal, and the question, so far as we 
are concerned, may be said to be open. On this 
demurrer it is unnecessary, and indeed undesirable, that 
we should pass on it except to decide whether, as 
described in the indictment, Group Health is necessarily 
violating the law. 

The practice of medicine in the District of Columbia 
is subject to licensing and regulation and, we think, may 
not lawfully be subjected “to commercialization or 
exploitation.” As was well said in People v. United 
Medical Service, 362 Ill. 442, 200 N. E. 163, the prac- 
tice of medicine requires something more than the 
financial ability to hire competent persons to do the 
actual work. And so it has been held under varying 
conditions, speaking generally, that where a corporation 
operates a clinic or hospital, employs licensed physi- 
cians and surgeons to treat patients, and itself receives 
the fee, the corporation is unlawfully engaged in the 
practice of medicine. This is true because it has been 
universally held that a corporation as such lacks the 
qualifications necessary for a license, and without a 
license, its activities become illegal. It has also been 
said that the relationship of doctor and patient, well 
recognized in the law, would be destroyed by such an 
arrangement. On the other hand, some courts have 
drawn a distinction between practicing medicine and 
merely furnishing medical services.’ 

But in all the cases we have examined in which the 
practice has been condemned, the profit object of the 
offending corporation has been shown to be its main 
purpose, and in no case were the circumstances pre- 
cisely like those described in the indictment, i. e., a 
nonprofit organization, conducted so that the proper 
doctor and patient relationship is preserved; pro- 
spective patients organized only for the purpose of 
providing a clinic and paying doctors and hospital 
service out of members’ dues; a plan designed not to 
interfere with the doctor’s loyalty to his patient so as 
to commercialize medicine in a way contrary to the best 
interests of patient or practice, or to subject the physi- 
cian to the corporation’s control and make his practice 
a corporate act. As thus described, it is no more than 
a group of persons, under corporate organization, con- 
tributing stated sums of money monthly for the payment 
of prospective medical services to the extent they may 
be required. In these respects, it differs from the 
medicine-practicing corporations which in many of the 
states have been held to be illegal. Without more, there- 
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fore, than now appears, we are unable to say that Group 
Health is illegally practicing medicine. 

We come finally to the question whether the indict- 
ment is sufficient in form. The learned trial judge was 
of opinion it was not. He thought the indictment 
afflicted with vague and uncertain statements and lack- 
ing in material facts. On the argument in this court, 
appellees’ contentions may be summarized as follows: 
that the indictment is generally indefinite, full of con- 
clusions and opinions, and does not set out the offense 
with particularity ; the allegations as to the background 
of the conspiracy and the power of the medical organi- 
zations are irrelevant; the character of Group Health 
and the business of the Washington hospitals are not 
properly shown; there is a variance between the risk 
sharing plans described in the background of the con- 
spiracy and the description of the activities of Group 
Health; the averments as to the principles of medical 
ethics and the operation of the societies are insufficiently 
stated ; there are no facts stated as to restraints on hos- 
pitals ; the averment as to dates is insufficient ; and there 
is no charge against the individual defendants. 


We shall consider briefly these points. 


It has been stated time and again as a fundamental 
rule that in an indictment all the essential elements of 
the offense must be averred with sufficient clearness and 
particularity to enable the accused to understand the 
nature of the charge against him and enable him intelli- 
gently to prepare to meet it, and to plead the result, 
whether conviction or acquittal, as his protection against 
another prosecution for the same offense. But the 
degree of particularity requisite to accomplish these 
purposes is all that is required. As we said in Beard v. 
United States, 65 App. D. C. 231, 234, 82 F. 2d 
837, 840: 


R. S. Sec. 1025 8 was enacted for the purpose of preventing 
miscarriage of justice through the application of technical rules 
in relation to matters of form in indictments, and it is now uni- 
versally held that the sufficiency of a criminal pleading is to be 
determined by practical, rather than technical, considerations. 
Or, as the Supreme Court said, the rigor of the old common-law 
rules has yielded in modern practice to the general principle that 
formal defects not prejudicial will be disregarded. Hagner v. 
United States, 285 U. S. 427, 52 S. Ct. 417, 76 L. Ed. 861. 


In Nash v. United States, 229 U. S. 373, 378, it was 
held that no overt acts need be charged in an indictment 
under the Sherman Act, and the cases under the act 
show that the indictments usually set out the organiza- 
tion of defendants, the extent of their control over the 
trade, their relations with each other, and the means 
whereby they conspired to perpetrate the restraint.® 
The indictment at hand contains these averments. It 
charges that all the defendants have engaged in a com- 
bination and conspiracy in restrain of trade. It sets 
out the place of the conspiracy and the plans of the 
conspirators and the means taken to make them effec- 
tive. The restraint was to be imposed on Group Health, 
on physicians, and on Washington hospitals, and it is 
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specifically stated that the conspiracy was to prevent 
doctors of Group Health from treating and operating 
on patients in the hospitals within the, District of 
Columbia. The preamble to the resolution adopted by 
District Society, to which we have already referred, 
declares the society’s apparent power of hindering 
Group Health if it can prevent patients of physicians 
in the employ of Group Health being received in the hos- 
pitals, and the indictment charges the subsequent circu- 
lation among the hospitals of the white list as the means 
to this end. This is a sufficient charge of a con- 
spiracy to restrain the business of Group Health, the 
doctors, and the hospitals. 

The “background” of the conspiracy as described in 
the indictment cannot, under any circumstances we can 
think of, be considered as prejudicial, and its relevancy, 
we think, is established by the opinion of the Supreme 
Court in Chicago Board of Trade v. United States, 
246 U. S. at p. 238. 

Allegations as to the power of the medical organiza- 
tions are not irrelevant. They give to the conspiracy 
a significance in regard to restraining the practice of 
medicine, which it might not otherwise have, and are 
similar to allegations, in other indictments, of the con- 
trol over a large amount of a particular trade. 

The point that Group Health is not sufficiently 
described is answered in the paragraph of the indict- 
ment which sets out its incorporation, its purpose, 
its character, its activities, and its relationship to its 
members. 

The alleged variance between the risk sharing plans 
described in the “background,” which it is charged the 
American Medical Association habitually opposed, and 
the plan of Group Health, seems to us immaterial. The 
obvious purpose of the indictment is to charge that all 
risk sharing plans have been opposed and that the pres- 
ent restraint is merely another attack. 

We think it was unnecessary to set out any more 
detailed facts as to the contents of the Principles of 
Medical Ethics and the operations of committees and 
society meetings. Cf. Mercer v. U. S., 61 F. 2d 97, 
98-9. It is enough to charge the conspiracy and the 
means used to effect the unlawful restraints. Overt acts 
are unnecessary. Nash v. U. S., supra. 

There is a sufficient allegation of dates. The indict- 
ment, it is true, states the beginning of the conspiracy 
shortly prior to the incorporation of Group Health, but 
it also shows that it continued to the date of the presen- 
tation of the indictment. That is enough. 

The final point is that there is no definite charge 
against the individual defendants. The indictment in 
the opening paragraph names the associations and per- 
sons made defendants. The individuals are stated as 
the persons “who will be referred to hereinafter as 
‘individual defendants’,” and they are thereafter 
described in the succeeding paragraphs as members 
or officers in the societies and members in or officers 
of the hospitals or members on the staffs of the hos- 
pitals; and it is clear that their activities in the con- 
spiracy are charged as done in their several stated 
capacities. All are charged with participation in the 
formation and furtherance of the conspiracy, 

In view of the foregoing, we have no doubt that, 
reading the indictment as a whole, it states a case under 
sec. 3 of the Sherman Act. 


Reversed and Remanded. 
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EDITORIAL 


The Journal of the American Medical Association, March 23, 1940, page 1081 


THE PRESS COMMENTS ON THE 
APPEALS COURT DECISION 


Although the time is brief since the United States 
Circuit Court of Appeals in Washington announced its 
decision that the practice of medicine is a trade, several 
of the leading newspapers in the country have already 
indicated their point of view regarding this decision. 
This point of view is not wholly in agreement with the 
United States Circuit Court of Appeals. A few papers, 
on the other hand, have expressed their enjoyment in 
the decision, notably the Washington, D. C., Times, the 
New York Times and the Indianapolis Times. As might 
be expected, the New York Times engages in another 
slur at the American Medical Association and suggests 
that encouragement by the Association of various 
experiments “might have prevented the considera- 
tion of such monstrosities as the original Wagner 
Health Bill and would certainly have prevented a 
criminal action under the Sherman Act.” This philoso- 
phizing of the New York Times after the event is a 
further indication of the complete failure of the editor 
of that newspaper even to begin to understand what the 
trouble is all about. Apparently both its editorial writer 
and Mr. Kaempffert (if they are not one and the same) 
have developed fixed opinions in this field and are not 
to be swayed by any attempt to examine carefully into 
the whole situation and the evidence. 

The Washington, D. C., Star points out that the 
question of law in this case, despite its importance, is 
overshadowed by the factual issues. The Indianapolis 
Star says that Americans who still oppose the attempted 
regimentation of the New Deal will derive little comfort 
from this decision and, it continues, “The feeling per- 
sists that the Department of Justice crusade against the 
national medical organization may have been prompted 
less by alleged restraint of ‘trade’ than for the purpose 
of destroying the desired independence of the medical 
profession.” Moreover, the St. Louis Globe-Democrat 
emphasizes that “Doctors are convinced, and correctly, 
that best interests of the nation’s health can never be 
served by a system that would destroy the intimate rela- 
tionship between physician and patient, that would put 
doctors on a salary, that would tend to stifle scientific 
initiative and the highest type of medical care.” Com- 
menting particularly on this decision, the St. Louis 
newspaper says “Legal interpretation often amazes the 
layman. For the court to designate the practice of 
medicine a trade seems preposterous. There is and 
always has been a chasm of distinction between trade 
and profession. Legal definitions, of course, have before 
been known to ignore the dictionary. Yet most learned 
judges have striven to interpret words accurately. Cer- 
tainly the Congressmen who passed the Sherman Act 


never faintly imagined their law would be construed to 
apply to medical practice. This case should be promptly 
appealed to the Supreme Court. The American Medical 
Association is fighting for integrity of a profession that 
has given the United States the finest health protection 
of any nation in the world. If it is to continue to 
new achievement it must be free of regimentation, 
unhampered in development of standards and morale 
and practice, whose requirements doctors themselves 
may be justly assumed to know best.” 

The Cincinnati Times-Star writes “This is a very 
far-reaching decision. Should it hold good in prevent- 
ing medical societies from disciplining their members, 
it will prevent bar associations from imposing standards 
of legal conduct under penalty of disbarment. Its effect 
upon trade unions would be nothing less than to rule 
out the closed shop. It is true that the Clayton Act 
exempts trade unions, as such, from the provisions of 
the Sherman Act. But the Clayton Act does not 
exempt any specific action of trade unions. The mere 
act of joining or organizing a union is not a violation 
of the Sherman Act, but the act of preventing a non- 
union man from getting a job in a closed shop would 
assuredly, under the Washington ruling, be a violation. 
It seems clear to us that when Congress passed the 
Sherman Act it used the word ‘trade’ to cover the field 
of commercial activity. The idea that medical societies, 
bar associations, etc., might be classed as ‘trade’ groups 
never occurred to anybody until Thurman Arnold had 
the bright notion of prosecuting the A. M. A. because 
he disagreed with its opinion of group medicine. It will 
be a curious irony if the New Deal effort to dictate the 
professional standards of physicians should ultimately 
destroy a privilege sacred to labor unions.” 

The Detroit Free Press asks what is to become of 
the long established distinction between the trades and 
the professions and hints that such a decision might 
interfere with freedom of worship, because under this 
decision “competition among exponents of creed would 
become an activity subject to legal inquiry and regula- 
tion in case anybody should charge ‘unfair trade prac- 
tices’ or efforts to ‘create a monopoly.’” The Detroit 
Free Press continues “It may be assumed, too, that the 
practice of law, invention, art, and the creation of fine 
music, all do become trades, and subject to those legal 
restrictions that may be necessary in a degree for the 
regulation of industry, business and commerce, but are 


bound to be deadly if applied to endeavor that is” 


basically individual and creative.” 

The editorial which appeared simultaneously in the 
Washington, D. C., Times and in the Indianapolis 
Times is devoted primarily to an attack on the unions 
and says that the doctors and the carpenters seem to 
be in the same boat. This editorial attacks particularly 
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the leaders of union labor and, by implication, leaders 
in the field of medicine, arguing that Mr. Arnold is not 
interested in attacking the workers but only in attack- 
ing their leaders. This is the same type of philosophy 
which says that it is not the German people with 
whom England is at war but only Hitler. 

A final editorial from the Daily Idahoan, pub- 
lished in Moscow, Idaho, uses the whole incident in a 
manner which will hardly give aid and comfort to Mr. 
Arnold or any one else who is interested at all in the 
quality of medical service. This editorial says “Simi- 
larly certain types of healers are barred from most 
hospitals. Why they should be is something the average 
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layman has never been able to understand. Why 
osteopaths or chiropractors should be refused the right 
to hospitalize their patients in buildings endowed by 
philanthropists for the public good, or built with public 
funds or through public subscription, is without logic 
or sane reasoning.” 

No doubt those who have been primarily concerned 
in breaking down established order in the field of medi- 
cine, and who care little or not whether the high 
standards of medical service which now prevail are 
wrecked, are rejoicing in this appeal that the hospitals 
be opened without restraint to every half-educated 
medical pretender and charlatan. 


MR. THURMAN 


ARNOLD, ASSISTANT U. S. 


DISTRICT 
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EDITORIALS 


The Journal of the American Medical Association, June 8, 1940, page 2308 


SUPREME COURT DECIDES FOR TRIAL ON 
INDICTMENT OF AMERICAN MEDICAL 
ASSOCIATION AND OTHERS UNDER 
SHERMAN ANTI-TRUST ACT 


On Dee. 20, 1938, an indictment was filed in the 
District Court of the United States for the District 
of Columbia charging the American Medical Asso- 
ciation, Medical Society of the District of Columbia, 
Harris County (Texas) Medical Society, Washington 
Academy of Surgery and twenty-one individual defen- 
dants with conspiracy to violate section 3 of the 
Sherman Anti-Trust Act. The defendants filed a 
demurrer to the indictment. This means that the 
defendants contended that, even assuming everything 
alleged in the indictment to be true, there was no 
violation of the law as charged. Of course, on the issue 
thus formed the courts were bound to take as true, 
whether or not it was in fact true, each and every 
allegation of the indictment. The District Court agreed 
with the defendants’ contention and on July 26, 1939, 
sustained the demurrer and dismissed the indictment.’ 

From that order Thurman Arnold, as Assistant 
Attorney General, prosecuted an appeal to the Court 
of Appeals of the District of Columbia. While the case 
was pending in the Court of Appeals, and before a 
decision there, the government filed a petition in the 
Supreme Court of the United States for a writ of 
certiorari to remove the case from the Court of Appeals 
to the Supreme Court of the United States. The defen- 
dants did not oppose this petition, but the Supreme 
Court denied it,? probably on the theory that the issues 
presented were raised by demurrer and that the case 
had not been tried and the real facts did not appear in 
the record. 

Thereafter the Court of Appeals proceeded to con- 
sider the case and on March 4, 1940, it reversed the 
order of the District Court and remanded the case to 
the District Court for trial. The Court of Appeals in 
its opinion said: 

Defendants say that what they are charged with doing 
amounts to no more than the regulation of membership in the 
society and the selection of the persons with whom they wish 


to associate; that under their rules disobedient members may 
lawfully be disciplined, and that disciplination does not amount 


1, 28 Fed. Sup. 752. 
2. 84 L. Ed. (Adv.) 96. 
3. 110 Fed. (2d) 703. 


to unreasonable restraint. This may very well be true, and in 
considering the contention we are not unmindful of the impor- 
tance of rules of conduct in medical practice, rules which can 
best be made by the profession itself. We recognize, in common 
with an almost universal public opinion, that in the last half 
century, through this means, the quack and the charlatan have 
been largely deprived of the opportunity of preying on the 
unfortunate and the credulous. We also recognize that in per- 
sonal conduct and in professional skill the rules and canons, so 
established, have aided in raising the standards of medical 
practice to the advantage of the whole country. We are mindful 
of a generally known fact that under these rules and standards 
there has developed an esprit de corps largely as a result of 
which the members of the profession contribute a considerable 
portion of their time to the relief of the unfortunate and the 
destitute. All of which may well be acknowledged to their 
credit. 


The court went on to say that, notwithstanding the 
foregoing, the defendants ought not restrain trade and 
that it thought under the allegations of the indictment 
the true facts should be brought out by a trial of the 
case, and that on a trial, if in fact restraint was shown, 
it would not necessarily violate the law if such a 
restraint was reasonable as a regulation of professional 
practice and that whether or not such restraint was 
reasonable as a regulation of professional practice must 
be shown in evidence on the trial of the case. 

On April 29, 1940, the defendants filed in the 
Supreme Court of the United States their petition for 
a writ of certiorari to review the decision of the said 
Court of Appeals. The government opposed this peti- 
tion and argued that the Supreme Court of the United 
States ought not decide the issues in this case on a 
demurrer to the indictment but ought to wait until the 
case had been tried and the real facts appear of record. 

The Supreme Court apparently agreed with the gov- 
ernment’s contention in this regard, because on June 3 
it denied the defendants’ petition for a writ of certiorari. 
The Supreme Court of the United States did not decide 
the legal issues or any of them against the defendants. 
but merely refused to review the decision of the Court 
of Appeals at this time and in effect said that the defen- 
dants would have to stand trial before it would pass on 
the issues. 

The American Medical Association, its officers and 
the other defendants in this case feel certain that they 
have not violated the Sherman Anti-Trust Act and feel 
certain that they will be vindicated on a trial of this 
case, but they regret the expense that will necessarily 
be incurred in such a trial. 


UNITED STATES V. AMERICAN MEDICAL 
ASSOCIATION ET AL. 


The Journal of the American Medical Association, July 20, 1940, page 222 


Recently a widely circulated publication has asserted 
that the Supreme Court of the United States has 
definitely decided that the practice of medicine is a trade 
within the meaning of the Sherman Anti-Trust Law 
of the United States. Such a statement is not correct. 
The facts are as follows: On July 26, 1939, the Dis- 
trict Court of the United States for the District of 
Columbia sustained the demurrer of the defendants 
to the indictment in this case and dismissed the charge 
against the defendants. The: government appealed this 
ruling to the United States Court of Appeals for the 
District of Columbia. On March 4, 1940, the Court of 
Appeals filed its opinion reversing the decision of the 
District Court and remanded the case to the District 
Court for a trial on the merits of the indictment. There- 
upon the defendants petitioned the Supreme Court of 
the United States to grant a writ of certiorari to review 
the decision of the Court of Appeals. The United 
States filed its brief and argument in opposition to the 
petition of the defendants for a writ of certiorari and 
therein asked the Supreme Court of the United States 
not to review the decision of the Court of Appeals at 
this time because the government argued that the judg- 
ment of the Court of Appeals was not final and the 
Supreme Court ought not review this case until after 
a trial was had and all the facts appeared in the record. 
In its brief the government conceded that the question 
whether the practice of medicine was a trade was a 
novel one of sufficient importance for the Supreme 
Court of the United States to settle but urged that this 
question be not settled by the Supreme Court of the 
United States until after a trial of the case, when all 
the facts would fully appear of record. Apparently the 
Supreme Court of the United States accepted the argu- 
ment and suggestion of the government and declined 
to review the decision of the Court of Appeals at this 
time. The fact that the Supreme Court of the United 
States declined to review the decision of the Court of 
Appeals at this time does not mean, as all lawyers 
know, that the Supreme Court of the United States 
approved the opinion of the Court of Appeals but means 
only that for the present the Supreme Court of the 
United States is satisfied with the action of the Court 
of Appeals in sending the case back to the District 
Court for a trial on the merits. If the result of such a 
trial should be adverse to the defendants, the question 
whether the practice of medicine is a trade within the 
meaning of the language used in the Sherman Anti- 
Trust Law would still be an open question for the 
Supreme Court of the United States to decide. The 
Supreme Court of the United States has not yet decided 
that the practice of medicine in the District of Columbia 
is a trade within the meaning of the language of the 
Sherman Anti-Trust Law. 
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IMPORTANT ANNOUNCEMENT 
The Journal of the American Medical Association, Oct. 19, 1940, page 1366 


At this time The Journal is compelled to inform 
its readers that the work of the American Medical 
Association as a body, including its contribution in 
aid of the national defense, must suffer serious inter- 
ference during the next two or three months. The 
Secretary and General Manager of the American Medi- 
cal Association, the Editor of its publications, the 
Secretary of its Council on Medical Education and 
Hospitals and the Director of its Bureau of Medical 
Economics must be absent from the headquarters 
office during those months since they are required to 
attend, as defendants, their trial in the United States 
District Court for the District of Columbia on the 
indictment there returned against them and against the 
American Medical Association, the Medical Society of 
the District of Columbia, the Washington Academy of 
Surgery, the Harris County (Texas) Medical Society 
and fifteen prominent physicians in Washington, D. C. 
The indictment charges all defendants with having 
conspired to violate Section 3 of the Sherman Anti- 
Trust Act. The Association respectfully asks the 
indulgence of the medical profession and the public 
throughout the United States for any deficiencies 
which may result from this unavoidable and unfor- 
tunate condition. 

When the American. Medical Association was 
requested to assist in the national emergency now con- 
fronting this country, its House of Delegates voted 
unanimously and without dissent to give wholehearted 
cooperation and support. The officers, the headquar- 
ters office, the Committee on Medical Preparedness, 
the state chairmen and numerous other physi- 
cians have been and are now engaged intensively in 
that service, and they expect to continue therein. In 
advising physicians and the public of this apparent 
discouragement in the essential work that it has under- 
taken to perform, the Association desires to say that 
it will do its utmost to overcome all obstacles to medi- 
cal preparedness. We assure the medical profession 
that it will never be said, either in criticism or in 
comment, that the Association failed its country in any 
hour of need no matter what obstacle might arise to 
interfere with the otherwise expeditious and efficient 
service that this country deserves in this critical hour. 

The Journal has indicated repeatedly the difficulties 
associated with medical mobilization and the nature 
of the work now being carried on to provide all the 
various arms of the government with physicians. 
Even though this work will be seriously hampered by 
absence from the headquarters office of some of the 
key men who have been charged with this duty, every 
possible method will be utilized to carry on the work 
as expeditiously as can be done. Plans are also being 
developed for the handling of correspondence, finance, 
personnel and all the other multitudinous affairs asso- 
ciated with the work of this great organization to the 
best extent of which the organization is capable, so 
that the medical world and the public may not suffer 
by this serious interference with the provision of 
medical service and the dissemination of knowledge of 
medical advancement. 
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CASE POSTPONED INDEFINITELY 


The Journal of the American Medical Association, Oct. 26, 1940, poge 1456 


According to an announcement issued in Washing- 
ton on October 17 by United States Attorney Edward 
M. Curran, Justice James W. Morris, who is presiding 
in Criminal Court No. 2 of the District Court, dis- 
qualified himself from sitting on the case because of 
his former connection with the Justice Department as 
assistant attorney general. Justice F. Dickinson Letts, 
now presiding in Court No. 1, is in the middle of a first 
degree murder case and has a heavy assignment for 
the next few weeks. “Since no third criminal court is 
available at the present time,” said United States 
Attorney Edward M. Curran, “I have taken the case 
off the assignment and it will be set down for trial 
in the future on a date agreeable to both the govern- 
ment and the defense.” 

This postponement will release the officials of the 
Association, therefore, to a continuation of their work 
in the headquarters office and in other capacities so 
essential at the present time. 


AMERICAN MEDICAL ASSOCIATION 
ON TRIAL 


The Journal of the American Medical Association, Feb. 15, 1941, page 598 


In the Organization Section of this issue of THE 
JouRNAL begins the report of the trial on the indictment 
of the American Medical Association, the District of 
Columbia Medical Society, the Harris County Medical 
Society, the Washington Academy of Surgery and many 
individual physicians, which has been the subject of 
great medical interest since it was first filed in 1939. 
The report here published, while not verbatim, is sufh- 
ciently inclusive to supply readers with a full account 
of the proceedings. Indeed the statements to the jury 
by the attorneys for the prosecution and for the defense 
are given almost in toto because these two statements 
seem to indicate the nature of the procedure to be 
followed. Indications at the time when the trial began 
were for a duration of from four to six weeks. It is 
proposed week by week to present the transcript of 
as much of the evidence as can be made available, con- 
sidering the difficulties of transcription and preparation 
of the material. 


ATTORNEYS FOR THE PROSECUTION 


From left to right—Grant W. Kelleher, John H. Lewin, Compton 
Timberlake, and Walton Allen. 


ATTORNEYS FOR THE DEFENSE 
From left to right—Charles S. Baker, Edward M. Burke, William E. 
Leahy, Warren Magee, John B. Laskey, and Seth W. Richardson. 


DEFENDANTS FROM HEADQUARTERS OFFICE IN CHICAGO 
Drs. Morris Fishbein, Olin West, W. D, Cutter, R. G. Leland, and 


W. C. Woodward. 


AMERICAN MEDICAL ASSOCIATION ON TRIAL 


THE OF THE STATES OF AMERICA 


VS. 


A CORPORATION, THE MEDICAL SOCIETY OF THE DISTRICT OF COLUM- 
BIA, A CORPORATION, THE HARRIS COUNTY MEDICAL SOCIETY, AN ASSOCIATION, THE WASHINGTON ACADEMY OF 
SURGEONS, AN ASSOCIATION, ARTHUR CARLISLE CHRISTIE, COURSEN BAXTER CONKLIN, JAMES BAYARD GREGG 
CUSTIS, WILLIAM DICK CUTTER, MORRIS FISHBEIN, THOMAS ALLEN GROOVER (DECEASED), ROBERT ARTHUR 
HOOE, ROSCO GENUNG LELAND, THOMAS ERNEST MATTINGLY, LEON ALPHONSE MARTEL, FRANCIS XAVIER 
MC GOVERN, THOMAS EDWIN NEILL, EDWARD HIRAM REEDE, WILLIAM MERCER SPRIGG, WILLIAM JOSEPH 
STANTON, JOHN OGLE WARFIELD JR., OLIN WEST, PRENTISS WILLSON, WILLIAM CREIGHTON WOODWARD, WAL- 


TRIAL OF THE CASE UNITED 


THE AMERICAN MEDICAL ASSOCIATION, 


LACE MASON YATER, JOSEPH ROGERS YOUNG. 


This case came on for trial before Associate Justice James 
M. Proctor and a jury in Criminal Division No. 2 of the Dis- 
trict Court of the United States in the District of Columbia at 
10 o'clock a. m., Wednesday, February 5. 

On behalf of the United States appeared 

John H. Lewin, Special Assistant to the Attorney General. 
Grant W. Kelleher, Special Assistant to the Attorney 


General. 

George B. Haddock, Special Attorney, Department of 
Justice. 

Edward J. Hickey Jr., Special Attorney, Department of 
Justice. 


Walton Allen, Special Attorney, Department of Justice. 
Compton Timberlake, Special Attorney, Department of 
Justice. : 


_On behalf of defendants Medical Society of the District of 
Columbia, Washington Academy of Surgeons, Arthur Carlisle 
Christie, Coursen Baxter Conklin, James Bayard Gregg Custis, 
William Dick Cutter, Robert Arthur Hooe, Thomas Ernest 
Mattingly, Leon Alphonse Martel, Francis Xavier McGovern, 
Thomas Edwin Neill, Edward Hiram Reede, William Mercer 
Sprigg, William Joseph Stanton, John Ogle Warfield Jr., 
Wallace Mason Yater and Joseph Rogers Young: 

Charles S. Baker. 

William E. Leahy. 

Warren Magee. 

On behalf of defendants American Medical Association, 
Harris County Medical Society, Morris Fishbein, Rosco Genung 
Leland, Olin West and William Creighton Woodward: 

Edward M. Burke, 
Seth W. Richardson, 
Adrien Busick. 


On behalf of defendant Prentiss Willson: 
John B. Laskey. 


The Proceedings 

Tue Court :—Gentlemen, I assume you are ready to proceed. 

Mr. Burke:—Except, your Honor, before you begin selecting 
a jury, we would like to present the document that I spoke to 
you about day before yesterday, for your consideration. 

Mr. Magee:—They are the proposed motions, your Honor, 
with reference to parts of the record, 

Tue Covurtr:—I think we could take them up better after 
the jury is selected. I am anxious, gentlemen, to select a jury 
so that we may release jurors who are not needed. We have 
three panels here today. The other courts may need them. 

Tue Courr:—I want to address a moment the ladies and 
gentlemen who appear as prospective jurors. There are some 
seventy-eight of you, three panels; and I wish you all to care- 
fully follow the information which will be given you by way of 
identification of this case and the parties connected therewith, 
so that it will not have to be repeated. In the first place, I 
wish to briefly identify the case as to the parties and as to the 
names of the defendants; so I will have to ask each individual, 
as your name is called, to stand and turn toward your right so 
that the ladies and gentlemen of the jury may see you for a 
moment. This is a prosecution entitled United States against 
the American Medical Association, a Corporation Incorporated 


under the Laws of Illinois and having its office and principal 
place of business in Chicago; the Medical Society of the Dis- 
trict of Columbia, a corporation having its office and principal 
place of business in the District of Columbia; Harris County 
Medical Society, an unincorporated association having its office 
and principal place of business in Houston, Harris County, 
Texas; Washington Academy of Surgeons, an unincorporated 
association having its office and principal place of business in 
the District of Columbia. And then the following named indi- 
vidual defendants, all of whom I understand to be physicians, 
cither of this city or of some other city. 


The court called the name of cach defendant, who stood as 
called except as olherwise noted. 

Tue Courr:—Where is Dr. Conklin? Has he been here? 

Mr. Baker:—I heard from him day before yesterday. It 
seemed then that he had a desperately ill infant on his hands, 
and that is probably the difficulty. 

Tue Court :—He will probably be here. 
here? 

Mr. Baker:—Oh, absolutely. 

Tue Court:—Will you call my attention to him as soon as 
he arrives? 

Mr. Baker:—Yes, sir. 


Tue Court:—The indictment against these defendants is for 
violation of the so-called Sherman Anti-Trust law. Charges 
against the associations and the individual defendants, in sub- 
stance, are that, beginning in January, 1937, or shortly there- 
after, and continuing to the date of the indictment, which was 
Dec. 20, 1938, the defendants and Washington hospitals 
and other persons to the grand jurors unknown combined and 
conspired together for the purpose of restraining trade in the 
District of Columbia in the following way: for the purpose of 
restraining Group Health Association, Inc., in its business of 
arranging for the provision of medical care and hospitalization 
to its members and their dependents on a risk-sharing prepay- 
ment basis; 

For the purpose of restraining the members of Group Health 
Association, Inc., in obtaining, by cooperative efforts, adequate 
medical care for themselves and their dependents from doctors 
engaged in group medical practice on a risk-sharing prepayment 
basis; 

For the purpose of restraining the doctors serving on the 
medical staff of said Group Health Association, Inc., in the 
pursuit of their callings; : 

For the purpose of restraining doctors (not on the medical 
staff of Group Health Association, Inc.) practicing in the Dis- 
trict of Columbia, including the doctors so practicing who are 
made defendants herein, in the pursuit of their callings; 

For the purpose of restraining the Washington hospitals in 
the business of operating Prose oe arte 

Counsel representing mit tates, will you arise 
state your alone for the benefit of the jury? 20 


The various lawyers arose and stated their names. 


Do you expect him 


Tur Court:—Now, ladies and gentlemen of the first 


that is, of this criminal court, I wish you would follow these 
questions very ca lly, and if your answers cannot properly 
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be manifested by silence, I wish you would indicate by raising 
your hands and rising so that you may answer. Before doing 
so, I wish to have you sworn. 


The members of the panels were duly sworn by the Assistant 
Clerk. The Court then directed questions to the panel. 


Do you know any of the defendants whose names have been 
called? 

(Two prospective jurors stood.) 

Tue Courr:—Will you give your name, please? 

Mr. Simmons:—My name is Lloyd J. Simmons. 

Tue Courr:—Who is it that you know? i 

Mr. Simmons:—I don’t know him personally, but it is Dr. 
Martel. 

Tue Covrr:—You say you do not know him personally. 
What is the nature of your acquaintanceship? 

Mr. Simmons:—He recently saved the life of my nephew's 
wife. 

Tne Courr:—Would that fact in any wise influence you in 
the consideration and determination of the case if chosen as a 
juror? 

Mr. Simmons:—1 think it would. 

Tue Covrr:—You think you would have difficulty in deter- 
mining the case fairly and impartially, solely upon the basis of 
the evidence? 

Mr. Simmons:—Yes, sir. 


Mr. Porter stated that he was acquainted with Dr. Yater in 
high school days. 


THE Covurt:—Do you still have contact with him in a social 
way? 

Vr. Porter:—No, sir. 

Tue Covurt:—Would that fact in any wise influence you in 
the consideration and determination of the case if you are drawn 
as a juror? 

Mr. Porter:—No, sir; I don’t think so. 

Tue Courr:—Is any juror acquainted with counsel or any 
member of the staff representing the Government on the one 
hand or the defendants on the other? 

Mr. Reuben Acton stated that he used to know Mr. Magee, 
in childhood days, 15 or 20 years ago, but has not had any 
social or business contacts with him in recent years, and that 
fact would not in any wise influence him in consideration or 
determination of the case, if drawn as a juror. 

Mr. Edward R. Hammer said that he knew Mr. Leahy 
socially, but that would not in any wise influence him in con- 
sideration or determination of the case, if drawn as a juror. 

Tue Courr:—Have you formed or expressed any opinion as 
to the guilt or innocence of the defendants? 

Mr. Kenneth S. Barry said he had formed an opinion and that 
he could not lay it aside and base a verdict impartially upon the 
evidence. 

Mr. Philip P. Keller also definitely formed one and would be 
embarrassed if drawn as a juror, or would have difficulty in 
laying aside that opinion. 

Tue Court:—Are you related to any person who is a defen- 
dant in this case? Do you know of any relationship between 
you and any of the individual defendants whose names have been 
mentioned? 

Are you related to anyone engaged in the practice of medicine, 
including doctors, nurses, and hospital officials? 

Mr. Hammer stated he had a niece who made her home with 
his family, employed in Georgetown Hospital. 

Mr. Herman Dodek had a cousin, a doctor, whom he saw 
three or four times a year, and that it might influence him in 
consideration and determination of the case, if drawn as a juror. 

Mr. Simmons also had a niece who is a nurse and thought it 
might influence him. i 

Mr. Joseph E. Taylor Sr., has a cousin who is a doctor and 
thought it might influence consideration and determination of 
the case. He sees him once a year, about Christmas time. 

Tue Court:~-Have any of the defendant doctors ever treated 
you or any one in your immediate family, that is, these doctors 
whose names have been called? 

Mr. Simmons:—Dr. Christie treated our family. : 

Mr. McNeil:—Dr. Neill performed an operation on my wife. 

Tue Court:—How long ago was that? 

Mr. McNeil:—Ten years, I guess. Bye 

Tue Courr:—Would that fact in any wise influence you in 
your consideration and determination of the case, if drawn as 
F aah Neil:—No, si 

r. McNeil:—No, sir. 

Tue Covurr:—Are you, or is any member of your immediate 

family an employee of any doctor, nursé, or hospital? 
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Tue Courr:—Are you related to any of the counsel in the 
case, that is, any of the attorneys whose names have been men- 
tioned? (No response.) j 

Have any relations which you have had with persons engaged 
in the practice of medicine prejudiced you so that you could not 
impartially try the merits of this case? In other words, have 
you had any incident arise in your relations with any doctor 
which might operate to create a prejudice or bias in your mind? 
(No response.) 

Have you any conscientious scruples against convicting doctors 
of violation of the anti-trust law? (No response.) 

Are you acquainted with Mr. Thurman Arnold, who, as you 
know, is Assistant Attorney General in charge of trust prosecu- 
tions? (No response.) 

Is any juror a member of Group Health Association or has 
he or she ever been a member of Group Health Association? 

Miss Patterson:—My name is Miss M. Edith Patterson. I 
am a member of Group Hospitalization. 

Mr. Timberlake:—That is a different organization, your 
Honor. 

Mr, Barry:—I am also a member of Group Hospitalization. 

Mr. Bieber:—I am a member of Group Hospitalization. 

Mr. Irwin:—I am a member of Group Hospitalization. 

Mr, Hammer:—I have group hospitalization. I don’t know 
what group it is. 

Mr. Simmons:—I belong to an organization. 

Tue Court :—What is your organization? 

Mr, Simmons:—Group Hospitalization. 

Mr. Dodek:—1I have a policy in an association. 

Tue Court:—Is it a regular life insurance policy? 

Mr. Dodek:—It is health and life insurance. 

Mr. Magruder:—I belong to Group Hospitalization. 

Tue Courtr:—Is there any member of any family, an imme- 
diate relative, such as father, mother, brother, sister, son or 
daughter, who is or has been a member of Group Health Asso- 
ciation? Confine yourselves at present to that particular name— 
Group Health Association. (No response.) 

Is there any member of the panel who is or has been employed 
since Jan. 1, 1937, in any of the executive branches of the 
Government of the United States? 

Mr. Simmons:—Reconstruction Finance Corporation. 

Mr. Horad:—My name is Washington Horad. I am employed 
by the Post Office Department. j 

Miss Patterson:—National Guard Bureau, War Department. 

Mr. Gage:—My name is Lawrence A. Gage. Veterans Admin- 
istration. 

Mr. Porter:—War Department. 

Tue Courrt:—Has any member of the panel a near relative, 
such as husband, wife, father, mother, son or daughter, who is 
or has been since Jan. 1, 1937, employed in any branch of the 
Government? 

Mr. Barry:—Yes, sir. My father is in the War Department. 

Mr. Horad:—1 have a brother employed in the Commerce 
Department, in the Census Bureau. 

_Mr. Dodek:—I have a sister in the Federal Power Commis- 
sion, 

Mrs. O’Neil:—My husband is in the Navy. 

Mr, Marggraf:—My name is Charles A. Margegraf. My sister 
is in the Treasury Department, and I have a brother and sister 
in the Public Schools of the District of Columbia. 

Tue Court :—This relates to branches of the Federal Govern- 
ment. That would be local. Your sister is in which department? 

Mr. Marggraf:—The Treasury. 

Mr. Facchina:—I haye a sister-in-law in the Reconstruction 
Finance Corporation. 

Mr. Hammer:—1I have a sister in the Veterans Bureau. 

Mr. Barry:—My wife worked in the Ciyil Service Commission 
and the Treasury Department. 

Mr. Taylor:—I have a mother in the Treasury Department. 
My step-father is in the Guard Service. 

Tue Courr:—Where is your step-father? 

Mr. Taylor:—The Guard Service at Arlington. 

Mr. Walsh :—My sister is in the Federal Bureau of Investi- 


Mrs. McDowell:—I have a sister-in-law in the Agriculture 


ie 
r, Simmons:—I have a brother in the Federal Housing, 
Tue Court:—What do you say, gentlemen, if we excuse 
Mr. Simmons? 
We will excuse you from answering any further questions. 
You need not leave for the moment. I will excuse several 
others in a few moments. 
r. Magruder:—My wife is in the Library of Congress. 
Mr. Ayers:—I have a brother in the War Department. 
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Mr, Bieber:—My mother is in the Bureau of Engraving & 
Printing, and my wife is in the Farm Credit Administration, | 
also have an uncle in the Navy Yard—the United States Navy 
Yard, Washington. 

Mr, Corens:—My daughter is in the Veterans Bureau. I 
have a daughter-in-law working in the Navy Yard. 

A Prospective Juror:—Do you want to know about sisters- 
in-law and_ brothers-in-law ? 

Tue Courr:—I do not think it goes quite that far. The 
question mentions husband, wife, father, mother, son, or daugh- 
ter, The next question is: Are you a member of any of the 
so-called union groups among the Federal employees, such as 
the American Federation of Government Employees, the United 
Federal Workers of America, the Federal Personnel Associa- 
tion, the Customs Association, the United Government Workers, 
Incorporated, and the National Federation of Government 
Employees? Are you a member of any of those organizations? 

Miss Patterson:—Yes. 

THE Court:—Of which one, please? 

Miss Patterson:—The American Federation. 

Tue Court :—Does any of you have any immediate relatives, 
such as husband, wife, father, mother, son, or daughter who is 
or has been since Jan. 1, 1937, a member of any such group? 


. . . . . 


Tue Court :—Have you or has any member of your immedi- 
ate family ever been sued by a physician, or have you sued a 
physician? In other words, have you ever had any litigation 
with a physician, one way or the other? 

(There was no response.) 

THE Court:—Does any one of you attend or subscribe to 
the teachings of the Christian Science Church? 

There was no response.) 

_ THE Court:—Does any one of you or does any one of your 
immediate relatives, as far as you know, subscribe to the princi- 
ples of or attend as a member any medical group other than 
that to which the defendants belong, such as the osteopathic 
school, the chiropractic school, or the naturopathic school, or 
any of the so-called schools which offer a plan or a system of 
medical treatment differing from that of the physicians? 

(There was no response.) 

THe Court:—Has any member of the panel ever had any 
occurrence to him which has aroused in him any antagonistic 
feelings toward a doctor, a physician, or any group of doctors 
or physicians? In other words, have you ever had any experi- 
ence of an unpleasant nature that has left any ill feelings or 
pata ue feelings toward a doctor or medical group of any 

in 

(There was no response.) 

THE Courr:—Have you any other knowledge of this case 
than that which you have learned in Court, as has just been 
outlined to you, such as from reading of it in the newspapers. 

Mr. Keller:—Just from reading about it in the papers the last 
few days. 

THE Court:—You have already told us that you have a 
very fixed opinion? 

Mr. Keller:—That is right. 

Tue Courr:—Then, I shall not pursue this matter any fur- 
ther with you. 

Mr. Hammer:—I have so many doctors, nurses, and dentists 
visiting in my home, and we have talked this case over quite a 
bit, so I have formed an opinion on it. 

THE Courr:—You have already answered it. 

Mr. McNeil:—I read about it in the papers only Friday. 

_ THE Court:—You have not had any previous knowledge of 
it? You have just read of it in the newspapers? 

Mr. McNeil:—Yes. 

Mr. Barry:—I have read considerable about it and have dis- 
cussed it with my friends. 

THE Courr:—Is any one of you a patient of any doctor 
employed by Group Health Association, Incorporated? 

Mr. Kelleher, of counsel for the Government, will read the 
names of those doctors who are associated with Group Health 
Association, for your information. 

Mr, Kelleher:—Dr. Raymond E. Selders: Dr. Richard H. 
Price; Dr. Mario V. Scandiffio; Dr. Russell F. Cahoon; Dr. 
Clark P. Halstead; Dr. Charles J. Albright; Dr. Dorn S. 
Hower; Dr. Robert Crichton; Dr. Gerald Long; Dr. Virginius 
Dabney; Dr. R. A. Boe; Dr. Allan Lee; Dr, R. Stephen Hul- 
burt; Dr. Charles P. Campbell; Dr, David Dantzic; Dr. Arthur 
Rosenbaum; Dr. Henry S, Murphy; Dr. K. Charles Latven; 
Dr. M. H, Levine; Dr. Henry Rolf Brown; Dr. Chase ; 
Dr. Lewis Marshall; Dr. Hutton; Dr. Moretti; Dr. Bradley. 

For the last few we do not have their first names or initials. 

THE coe :—You have seers oy sagen of that list. Are 
you or have you been a patien the doctors whose 
names have been called? a iia 

(There was no response.) 


Tue Courr:—Do you know of any close relatives or friends 
who have been patients of any of those doctors? 

Mr, Shelton:—1 think he read the name Scandiffio there. 

Mr, Kelleher:—TYhat is correct. : 

Mr. Shelton:—About five years ago he attended my child 
one time. . 

Tue Court:—Does that fact in any wise influence you in 
your consideration or determination of the case as here outlined ? 

Mr. Shelton:—Not at all, 

Tue Court:—How do you spell that doctor’s name? 

Mr, Lewin:—S-c-a-n-d-i-f-f-i-o. 

Mr. Gage:—1 have a close friend who was treated by 
Dr. Murphy in the Group Health. 

Tue Court:—Dr. Murphy? Did you call his name? 

Mr. Kelleher:—Yes, your Honor; Henry S. Murphy. 

Tue Courrt:—Would that fact in any wise influence you in 
your consideration or determination of the case, Mr. Gage? 

Mr. Gage:—No, your Honor, it would not. ; 

Tue Court:—Have you or has any member of your family 
been a member of any association or corporation which furnished 
or arranged for the furnishing of medical service? 

Mr. Barry:—I have mentioned mine before. 

Tue Court:—Has any juror formed any opinion, or does any 
one of you now entertain any opinion, with respect to the merits 
of any group, association, or corporation formed for the purpose 
of rendering or arranging for the provision of medical service 
to persons on a prepayment basis? 

Mr. Barry:—I mentioned that before. 

Tne Court:—Are you or is any member of your family or 
is any close relative employed by, or have you or they ever 
been employed by, an organization known as the Twentieth 
Century Fund? 

(There was no response.) 

Tue Court:—Or the Good Will Fund—another organization 
known as the Good Will Fund? 

(There was no response.) 

Tue Court:—Or by the Edward A. Filene Good Will Fund? 

(There was no response.) 

Tue Court:—Or by an organization known as the Health 
Economics Association? 

(There was no response.) 

Tue Court:—Or by any Federal credit union? 

(There was no response.) 

Tue Court:—Have you formed any opinion as to the right 
of any hospital to select physicians for appointment to the 
regular staff or to the courtesy staff? 

(There was no response.) 

Tue Court:—Have you formed any opinion as to the right 
of Washington hospitals to prescribe rules and regulations con- 
cerning the care and treatment of patients admitted to hospitals? 

(There was no response.) 

Tue Courr:—Have you formed any opinion as to the right of 
doctors to form associations and to adopt rules and regulations 
governing their professional relations with their patients and 
among themselves? ° 

(There was no response.) 


WITNESSES TO BE CALLED BY THE GOVERNMENT 
Tue Court:—Now, members of the panel, among the wit- 
nesses whom the Government expects to call are the following. 
I wish you would follow their names, so that you may state 
whether or not you are acquainted with any of them: 


Mrs. Elsie P. Sadler _ 
Mrs. Mildred H. Cargill 
Caroline Christopher 
Dorothy Cridland 
Dorothy Ernsting 
Catherine Hartenburg 
Mrs. C. E. Johnson | 
William C. Kirkpatrick 
Dr. Hugh Cabot 

Dr. Michael Davis 

Dr. Bowman C. Crowell 
Raymond R. Zimmerman 
Miss Roseannette Barrent 
William F, Penniman 
Margaret Wilson 

Dr. Holman Taylor 

Dr. J. C. Alexander 
Dr: Walter A. Coole 
Dr. A. T. Talley 

Mrs. Ira C. 

Dr. Alan Newmann 


Dr. R. Stephen Hulburt 
Dr. Allan Lee 
Dr. Lee Thompson 
Dr. Francis X. Richardson 
Dr. Mario Scandiffio 
Dr. George B. Trible 
James R, Adams 
Miss Peggy O’Connor 
id ees Sn 
onel Jose anda 

ig abi alia 

rs. Caroline Reece Epperle 
Dr. V. J. Dardinski “det 
William White Anderson, Jr. 
Mrs. Harriet A. Austin 
Mrs. Edwina Austin Avery 
Mr. Hastings B. Avery 
Charles C. Hardin, Jr. 
Mrs. Charles G. Hardin 
Sherwood K. Booth 
Miss Sara Abbott 
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ape stand 


The Assistant Clerk:—Jurors, as your names are called, 
please answer and take seats in the jury box. | 
: ate prospective jurors took seats in the jury box, as fol- 
ows): 
Reuben Acton Jr. 
Edwin H. Ayers 
Edgar W. Bieber - 
Albert E. Burley 
Hubert P, Corens 
Columbus Facchina 


Lawrence A. Gage 
Washington W. Horad 
Egbert H. Irwin 

Otho T. M. King 
Eugene B. Magruder 
Charles A. Marggraf 


Tue Courr:—Now, gentlemen, the Government has the first 
challenge. If you have any challenge for cause, you will make 
the challenge on that basis, if it is for some individual juror; if 
not, make a peremptory challenge. 

Mr. Lewin:—The Government has no challenges for cause. 

Tue Court:—Do you care to exercise a peremptory chal- 
lenge, or are you content with the jury? 

Mr. Lewinz:—We should like to exercise one peremptory 
challenge. 

Tue Courr:—Very well. Name the juror, please. 

Mr. Lewin:—Mr. Albert E. Burley. 

Tux Courr:—Mr. Burley, you will step down, please. 

(Mr. Burley was excused.) 

The Assistant Clerk:—Mrs. Madelyn M. McDowell. 

Mrs. MeDowell:—Here. 

The Assistant Clerk :—Please take seat No. 4. 

(Mrs. McDowell took seat No. 4.) 

Tne Covurt:—Now the defense may exercise a challenge, 
gs for cause or peremptorily. If it is for cause, state that 

act. 

Mr. Leahy:—May I ask the indulgence of the Court for a 
moment? Might Mr. Lewin and I approach the bench? 

Tue Courr:—Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court.) 

(After a long conference on the question of lawyers and gov- 
ernment employees on juries, the trial continued :) 

Mr. Leahy:—The defense will now exercise one of its peremp- 
tory challenges. We will excuse Mr. Corens. 

The Clerk:—Ernest S. McNeil, please take the seat No. 5. 
: Pucca Ernest S. McNeil took seat No, 5 in the jury 
Ox. 

Tue Court:—Now the Government challenge. 

Mr. Lewin:—The Government exercised a peremptory chal- 
lenge and asks that Mr. McNeil be excused. 

Tue Court:—Mr. McNeil, you are excused. 

The Clerk:—Mrs. Edna Hayes O’Neil, please take seat No. 5. 
_ (Thereupon Mrs. Edna Hayes O'Neil took seat No. 5 in the 
jury box.) 

Tue Covurt:—Now, it is a defense challenge. 

Mr. Leahy:—The defense will now exercise its peremptory 
challenge and excuse Edgar W. Bieber. 

2 ( tin Edgar W. Fieber, being excused, vacated the jury 
02. 

The Clerk:—Miss M. Edith Patterson, please take seat No. 3. 
_ (Thereupon Miss M. Edith Patterson took seat No. 3 in the 
jury box.) 

Tue Covurtr:—It is the Government’s turn. 

Mr. Lewin:—The Government passes this time. 

Tue Court:—That means you are content? 

Mr. Lewin:—We are content, yes, your Honor. 

Mr. Leahy:—May we approach the bench for just a moment, 
your Honor? 

Tue Court:—You may. 

(Counsel for both sides approached the bench and conferred 
with the Court.) 

Mr. Leahy:—Now would your Honor ask Miss Patterson 
whether she had ever been employed in the office of any physi- 
cian? 

-Tue Covrtr:—Miss Patterson, will you stand, please? 

Have you ever worked for any medical association or any 

sician, or anything of the sort? 
iss Patterson:—No. : 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as follows :) 

Mr. Leahy:—If the Court please, the defense will now excuse 
Miss Patterson. é 

(Thereupon Miss M. Edith Patterson, being excused, vacated 
the jury box.) 

The Clerk:—Jesse Ellis Porter, please take seat No. 3. — 

‘ (Thereupon Jesse Ellis Porter took seat No, 3 in the jury 
Ox. 

Mr. Lewin:—May I approach the bench your Honor? 

(Counsel for both sides approached the bench and conferred 
with the Court.) 
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Tne Court:—Mr. Porter, will you stand, please? You 
stated that you knew Dr. Yater. I believe you told us what the 
nature of that acquaintanceship was, did you not? 

Mr. Porter:—During our high school days we were together. 

Tue Courr:—And you have not had any social or business 
contact with him since, as I recall? 

Mr. Porter:—No. 

Tue Covurt:—That has been how long ago? 

Mr. Porter:—Twenty years. 

Tue Court:—I believe you stated that would, in no event, 
enter into your consideration, if you were chosen as a juror? 

Mr. Porter:—That is correct, your Honor. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the trial proceeded as follows :) 

Mr. Lewin:—The Government is content with this jury. 

Mr. Leahy:—Might we approach the bench for just a moment, 
if your honor pleases? 

(Counsel for both sides approached the bench and conferred 
with the Court. 


Tue Court:—Mr. Gage will be excused and report to Judge 
Morris’s court. 

(Thereupon counsel returned to the trial table and the trial 
proceeded as follows:) 

The Clerk:—Henry E. Preston, please take seat No. 7. 

; eae Os Henry E. Preston took seat No. 7 in the jury 
Ox. 

Tue Court:—Now it is the Government's challenge. 

Mr. Lewin:—The Government asks that Mr. Preston be 
excused on a peremptory challenge. 

Tue Court:—Very well. Mr. Preston will be excused. 

(Thereupon Henry E. Preston, being excused, vacated the 
jury box.) 

The Clerk:—Watson V. Shelton, please take seat No. 7. 

: Hd Watson V. Shelton took scat No. 7 in the jury 
02x. 

Tue Court:—It is the defendant’s turn. 

Mr. Leahy:—May we approach the bench? 

(Counsel for both sides approached the bench and conferred 
with the Court.) 

Tue Court:—Mr. Shelton will be excused; report to Judge 
Morris’s court. 

(Thereupon Watson V. Shelton, being excused, vacated the 
jury box.) ; 

The Clerk:—Joseph F. Taylor Sr. please take seat No. 7. 

Thereupon Joseph F. Taylor Sr. took seat No. 7 in the 
jury box.) 

Tue Court:—The Government might express its views now. 

Mr. Lewin:—The Government is satisfied with this jury. 

Mr. Leahy:—If the Court please, the defense accepts the jury. 

Tue Court:—Very well: Swear the jury. 

(The jury, constituted as follows: Reuben Acton Jr., 33, 
salesman; Edwin H. Ayers, 46, gas dealer; Jesse Ellis Porter, 
45, assistant engineer; Mrs. Madelyn M. McDowell, 44; Mrs. 
Edna Hayes O’Neil, 51, housewife; Columbus Facchina, 28, 
secretary-treasurer of the Charles Facchina Tile Company; 
Joseph F. Taylor Sr., 38, floor manager; Washington W. 
Horad, 45, mail carrier; Egbert H. Irwin, 39, salesman; Otho 
T. M. King, 31, salesman; Eugene B. Magruder, 41, foreman; 
Charles A. Margegraf, 32, salesman, was duly sworn to try 
the issues in the case.) 

Tue Courr:—Now, gentlemen, as you know, we are going 
to select alternate jurors under the statute. 

(The two alternates selected were Lloyd F. Hadeway, 26, 
assistant theater manager, and Frank E, McCrink, 41, elec- 
trician.) 

(Thereupon, at 12:55 o’clock p. m., a recess was taken until 
1:40 o'clock p. m. of the same day.) 


AFTER RECESS 


Tue Courr:—We are going to examine twenty more which 
I think ought to be enough to get to the alternates. 


The Court addressed the same questions to a new group of 
prospective jurors, 

Mr. Henry Weiss stated he had formed an opinion. 

Mr. Hessick had formed an opinion. 

Mrs. Etta Richwine had formed an opinion. 

Mr. William J. Howard had formed an opinion. 

Mrs. Martha Signor Bier had formed an opinion. . 

Mr. Lee D, Thren said he had pretty strong convictions but 
hasn't formed an opinion as to the guilt. 

Mr. Thomas C. Hammett said Dr. Mattingly attended his 
brother’s family. 2 

Mr. Roland W. Beall knew Dr. Rogers Young and lived in 
the same small town with Dr. Rogers Young about 20 years ago, 
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Mr. Thomas G. Aycock knew Dr. Francis X. McGovern pro- 
fessionally. He operated on his son and attended him for about 
three months, about eight or nine years ago. 

Mr. Hammett said Dr. Charles M. Hammett is a first cousin. 
Also Dr. W. M. Colton, former Dean of Georgetown Dental 
College, is his uncle, and also a friend of Mr. Leahy’s. 

Mr. Aycock has a sister-in-law in Public Health Service. 

Tue Courtr:—Have you ever had any relations with a doctor 
or anyone engaged in the practice of the medical profession 
which has in any wise prejudiced you against such a person or 
against the medical profession, so that you feel that you could 
not act impartially on the merits of the case? 

Mr. P. Craig Jones:—Yes. 

Tue Court:—Is any one of you employed by any executive 
branch of the Government of the United States? And I will 
add to that, is there anyone who was so employed since Janu- 
ary 1, 1937, but who may now be disconnected? Either way, 
please stand. 

(Four members stand.) 

Tue Court:—The name, please. 

Mr, Ralph F, Raymond :—Ralph F. Raymond. 

Tue Court:—What branch or department? 

Mr. Raymond:—1 work for the Department of Agriculture. 

Tue Courr:—Agriculture. What is your position? 

Mr, Raymond:—I1 am a photographer. 

Mr, James R. Wannan:—Department of the Interior, 

Tue Court:—What is the nature of your work? 

Mr. Wannan:—Clerk. 

Mr. Jesse C. Miller:—Jesse C. Miller. 

Tue Court:—You are employed? 

Mr, Miller:—Post Office Department. 

Tue Court:—What is the nature of your employment? 

Mr, Miller:—In connection with specification work on sup- 
plies with the Postal Service. 

Tue Court:—Are you, or any member of your family mem- 
bers of any association or corporation, or have you or have 
they ever been members of any association or corporation which 
furnished or arranged for the furnishing of medical service? 

Mr. William H. Sudduth, Jr.:—I have a sister who belongs 
to the Group Hospital Association. 

Tue Court:—And the other gentleman? 

Mr. Beall:—I belong to the Group Hospital Association. 


. . . . 


Tue Court :—There are other organizations which fall under 
that same question. The next is the Good Will Fund; next, 
Edward A. Filene Good Will Fund; Health Economics Associa- 
iton. Or, generally speaking, of any Federal Credit Union, are 
you members or your families or close friends members of any 
so-called Federal Credit Union? 

Mr, Wannan:—Your Honor, I am a member of a Federal 
Credit Union. 


(At the conclusion of a conference counsel resumed their 
places at the trial tables, and the trial proceeded.) 
The Assistant Clerk:—Jurors, as your names are called, 
please answer and take your seats at the jury box. 
James M. Walsh. 
Thereupon— 
James M. WatLsuH, 


being called, took a seat near the jury box. 
THE Court:—Mr. Walsh, as you will recall, was on the 
other panel. He was the last one. 
The Assistant Clerk:—Lloyd F. Hadaway. 
Thereupon— 
Lioyp F. Hapaway, 
being called, took a seat near the jury box. 
Tue Court:—Gentlemen, I suppose we had better proceed 
and I will permit the Government to speak first. 
Mr. Lewin:—The Government is content with the alternates. 
Mr. Leahy:—If the court pleases, the defense will excuse 
Mr. Walsh. 
The Assistant Clerk:—Mr. Walsh is excused. 
(James M. Walsh excused.) 
Thereupon— 
Harry J. JEFrries, 
being called, took a seat near the jury box. 
Mr. Lewin:—The Government is content with the alternates, 
yer ae The def ill M 
r. Leahy:—The defense will excuse Mr. ies, 
(Harry J. Jeffries excused.) apa 
The Assistant Clerk:—Frank E. McCrink, 
Thereupon— 


A.M. A. 


or 


ET “Al 


FRANK E. McCrink, 

being called, took a seat near the jury box. 

Mr, Lewin:—The Government is still satisfied with the alter- 
nates, your honor. 

Mr. Leahy:—The defense is satisfied with the alternates. 

Tue Courr:—You may swear the alternates. 

(Frank E. McCrink and Lloyd FF, Hadaway were duly 
sworn as alternate jurors.) 


TUE COURT ADDRESSES THE DEFENDANTS 

Tue Court:—Are all the indivdiual defendants here at the 
present time? 

Mr, Leahy:—I think Dr. McGovern is still sick in bed. 

Tue Court:—Now I am speaking directly to the individual 
defendants. 

The matter of the presence of you gentlemen individually 
throughout the trial has been the subject of discussion between 
court and counsel. The court recognizes that as busy physicians, 
during the course of the trial you may feel it necessary to 
absent yourselyes in order to attend on some patient, and in 
order that your determination of matters of that sort should not 
be interfered with, because you alone can judge of the necessity 
of your absence under such circumstances, the court has sug- 
gested that it is willing that you should absent yourself. Speak- 
to you individually, whenever, in your judgment, your absence 
is deemed necessary for attendance upon some patient, but I 
wish to suggest that you. should be here as much as circum- 
stances will permit. But I shall put no restrictions upon you, 
assuming that you now, each, individually, are willing to have 
the case go on in your absence, looked after, of course, by your 
counsel. ; 

I would like you to stand, please, if you approve of accepting 
that suggestion from the court. 

(The defendants rose.) 

Mr. Leahy:—I have this suggestion to make, if your Honor 
please, before counsel for the prosecution begins his opening. 
I am advised that there was deposited with the clerk this morn- 
ing a motion. Could we approach the bench for just a moment 
with respect to that? 

Tue Court:—Yes. 

(Counsel for the respective parties approached the bench and 
conferred with the court.) : 

(Counsel resumed their places at the trial table and the trial 
proceeded as follows :) 

Tue Courr:—I may say to the alternate jurors that for the 
purpose of attendance upon the court and listening to the evidence 
and proceedings and instructions of the court, you are part of 
the jury, just as much so as any of the others. So that you 
must follow things just as the other jurors do. As we go along 
I will give you more specific instructions if they are necessary; 
but at the moment the immediate thing before us is the opening 
statement of counsel for the United States in which they will 
outline in more detail the charge in the indictment and the evi- 
dence which they expect to produce in*support of it, and of 
course I enjoin upon all of the jurors to follow it carefully so 
that you will understand the case. 

Mr. Lewin:—Has your Honor any objection to the presence of 
witnesses for the Government during the opening statement? 

Tue Court:—I will leave that matter to counsel. If counsel 
on either side prefer that witnesses be excluded, they will be; 
otherwise they will be allowed to remain in court. That of 
course applies to the Government witnesses as well as the defense 
witnesses. 

Mr. Lewin:—The Government has no objection to any witness 
being present. 

Tue Court:—If you wish, you can wait until after the open- 
ing statement and we can determine that tomorrow morning. 

Mr. Leahy:—We might as well ask for the rule now, because 
eventually the witnesses probably will be excluded. 

Tue Court:—Very well. Let the witnesses be excluded. 

The Assistant Clerk:—All witnesses in the case now on trial, 
both for the Government and for the defendants, please return to 
this court room tomorrow at 1: 30. 


Opening Statement on Behalf of the United States 
by John H. Lewin 
Mr, Lewin:—May it please the court, Mr. Foreman, and ladies 


and gentlemen of the jury, my colleagues here at the 
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In order to correctly present my presentation of the facts I 
propose in this opening statement to avoid speaking extemporane- 
ously, and will adhere rather strictly to written notes. I will 
caution you that of course my opening statement is not evidence. 

The Grand Jury in this District brought these charges, and 
they are embodied in an indictment consisting of over 30 printed 
pages. The indictment itself is nothing but an accusation; and 
we for the Government undertake here and now this burden, to 
present before you evidence, oral and written, which we believe 
will convince you beyond a reasonable doubt that the substantial 
allegations of the indictment are true. 

The indictment charges that the defendants committed a mis- 
demeanor by violating Section 3 of the Sherman Anti-Trust Act, 
that section of the Sherman law which applies to the District 
of Columbia, in that they first concertedly boycotted and 
restrained business of a medical cooperative known as Group 
Health Association, Inc.; that they concertedly restrained the 
business operations of twelve private Washington hospitals, and 
that they restrained a number of doctors, those connected with 
Group Health Association, and doctors who otherwise would 
have been connected with it or would have consulted them in 
the free and lawful pursuit of their own calling. It charges that 
these defendants entered into and participated in a conspiracy 
to do these things over a period of approximately two years, 
beginning in January 1937, running continuously through 1937 
and 1938 down to the date of the indictment, which was Dec. 20, 
1938. 

The defendants who are so charged in the indictment and 
who are on trial are: 

(Here he listed the defendants.) 

(After naming West, Fishbein, Cutter, Leland and Woodward.) 

These five defendants are doctors, but they are not generally 
practicing physicians. The evidence will show that they devoted 
their time and energies as business men largely to the policies 
of this organization, the A. M. A., and to the business side of 
medical practice. 

The remaining individual defendants, fifteen in number, were 
all practicing physicians and surgeons here in the District of 
Columbia. The evidence will show that they were all members 
of the defendant, The Medical Society of the District of Colum- 
bia, which is a local subsidiary of the A. M. A., and that they 
were active in its affairs, and particularly active in its affairs 
during the period of the conspiracy, and in the activities of that 
society, which are charged in the indictment. 

It will be shown by the evidence that all of these 24 defen- 
dants, the A. M. A., the District Medical Society, the two 
corporations, the two associations, Harris County Association 
and the Washington Academy of Surgeons, and the twenty indi- 
vidual defendants acted and conspired together during a period 
of approximately two years, as I have described, to effect and 
bring about the restraints charged, the three types of restraint 
that I have mentioned, and that each of those 24 defendants 
took active part in furthering the complete scheme. 

The evidence will reveal also that they were assisted by 
certain other members of the District Medical Society whom the 
Grand Jury did not name as defendants. They will be known 
as and shown to be co-conspirators with these defendants here. 

The evidence will also show that these defendants induced 
and coerced the twelve private Washington hospitals, which are 
not defendants here, to join with the defendants as conspirators 
to bring about certain of these restraints. 

It may be important to outline at this time a little more fully 
what the evidence will show about the A. M. A., its character, 
and the power that it possessed as the result of its great size, its 
importance and its activities in the medical world to impose the 
restraints which are charged in this indictment. 

I have stated that it is incorporated; that it has these con- 
stituent and component local societies throughout the United 
States; that it has a membership of 109,000 doctors out of 169,000 
—all the doctors in the United States; that it publishes a weekly 
journal to subscribers numbering 95,000 people; that it main- 
tains bureaus, councils and committees which concern themselves 
to some extent with medical economics, or the business side of 
the rendition of medical care. It also promulgates a set of rules 
which it makes binding on all of its members, including the 
members here in the District of Columbia who are members of 
the District Medical Society, and which rules embody some 
purely economic restraints upon the practice of medicine. 

Although they are so interpreted, as the evidence will show, 
and so applied, these rules are given this innocent title and are 
called, “Principles of Medical Ethics.” 

Observance of these rules is enforced upon all the members 
in the first instance by the various local medical societies, such 
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as the District Medical Society for its members, and the Harris 
County Medical Society, down in Texas, for its members, 

The evidence will show that observance of these rules is largely 
achieved because members are unwilling to suffer loss of prestige 
and ostracism which would result if they should be expelled 
from these societies, or otherwise disciplined for violation of these 
restrictions that are imposed upon them. 

And so the evidence will show that the A. M. A. and the 
other defendants possessed enormous power to boycott and thus 
restrain any medical cooperative or hospital or doctor whose busi- 
ness methods of rendering medical care differed from the business 
methods favored by the A. M. A. and thus offered business com- 
petition to the A. M. A. or its members. 

At this point let me turn to a description of the so-called 
victims of this alleged conspiracy and the activities of these 
victims which the indictment charges the defendants restrained. 

The first victim was, of course, Group Health Association, 
Inc., a medical cooperative. 

The next victims were the doctors who claim the right to 
pursue their callings unhampered by the defendants and who 
chose to serve on the medical staff of Group Health Association. 

The next victims were those doctors who would otherwise 
have joined the medical staff of Group Health Association, or 
at least would have freely consulted with it in difficult cases 
but who were forced by the defendants to refrain from doing 
so because they were members of the District Medical Society, 
held by its rules, and the A. M. A., and because these doctors 
were in fear of those two organizations. 

The other victims were the twelve private independent, so 
called, Washington hospitals, engaged in the business of caring 
for patients who need hospitalization and who would have 
welcomed such patients even though they might be members of 
Group Health Association or hospitals who would have 
extended to the Group Health doctors the same courtesy and 
privileges at these hospitals in order that Group Health patients 
might be treated in these hospitals by doctors of their own free 
choice. 

Group Health Association was and is, as I have said, a con- 
sumer cooperative. It was formed by a group of Federal 
employees for the worthy purpose of putting into effect here 
in the District of Columbia a reasonable plan whereby they and 
their families and their dependents could obtain adequate med- 
ical care, including hospitalization, for less money, and whereby 
the cost of service could be budgeted and paid not in one great 
big lump sum, which might be disastrous to them, but prepaid 
in the form of small monthly dues to the cooperative. 

I believe that an accurate statement of the issues requires me 
to state now that Group Health Association was in no sense a 
governmental agency. It was an independent private corpora- 
tion. Although it was organized by employees of the Govern- 
ment, it was not a branch of the Government; nor was it 
sponsored by the Government. It had its merits and, since 
nothing is perfect, it may have had its imperfections. Never- 
theless, whatever shortcomings it had, it was entitled to the 
protection of the law; and it is not sponsored by the Govern- 
ment in this case, except that the Government considers itself 
under the same duty to prosecute any persons, whoever they 
may be, who commit unlawful restraints as the Government is 
when such restraints are imposed upon any other business 
activity. 

The plan of the Group Health Association was a simple one. 
It was borrowed from similar plans in other parts of the United 
States which had worked reasonably and successfully. The 
Government employees who initiated the plan were those 
employed by the Home Owners Loan Corporation, the H. O. 
L. C. It was later extended to certain of the other executive 
departments and bureaus of the Government. 

The plan was first explained to their own credit union, which 
they operate themselves, where they deposited their money and 
borrowed in the H. O. L. C., by their personnel director, Mr. 
Raymond R. Zimmerman, who will be called to testify in this 
case. It will appear that the officers of the credit union thought 
well of the plan, because they took notice of the large amounts 
of money which the employees were borrowing from that credit 
union in order to meet medical bills; and the officials of the 
H. O. L. C. to whom these employees naturaly submitted their 
plan before they put it into operation, also indicated, as the evi- 
dence will show, that they thought well of it, and they decided 
to encourage it, because they believed that as a business proposi- 
tion for the H. O. L. C. more and better medical service avail- 
able to their employees, preventive service and_ physical 
examinations and that sort of thing, as well as curative, might 
increase the efficiency of their employees and might reduce the 
loss to the Corporation from sickness. 


USvAL vs 


Through the fall of 1936 and the early part of 1937 these 
plans were discussed and studied, and in January, 1937, at a 
mass meeting of all these employees, the employees voted almost 
unanimously to attempt to put the plan into operation, 

A large number indicated their willingness to become mem- 
bers, and a consumer cooperative to operate the plan was duly 
incorporated under the Federal law, a private corporation, and 
given the name Group Health Association, Inc., and it was 
incorporated on February 24, two days after Washington’s Birth- 
day, 1937. It was purely a non-profit organization. 

It undertook to collect from its members monthly dues. 
Tirst, the dues were $2.20 for an individual member, and $3.30 
for a family membership. Later it became necessary to revise 
those dues upward slightly. The individual membership 
remained at $2.20; it never was changed; but the family mem- 
bership was raised to $4, and there were some additional small 
charges for dependents. 

Out of this money so collected the Group Health Association 
undertook not to make any profit, but to defray the expenses 
of operating a modern, up-to-date clinic, centrally located where 
its members could get the benefit of the plan, to pay the salaries 
of a medical staff of doctors and the cost of 21 days of hos- 
pitalization in a hospital, where hospitalization would be needed. 

Thus, with a few minor exceptions, which I will not note 
now, Group Health Association undertook in this way, coopera- 
tively, to give complete medical care and to encourage its mem- 
bers to have regular physical examinations and other preventive 
treatments without any extra charge. 

It proposed to employ a medical director, a licensed physician, 
and to leave to him, to his better judgment, the selection of 
the rest of the medical staff, and to leave to this medical staff 
complete freedom in all matters pertaining to the treatment of 
patients, unhampered and free from all interference in such 
matters by the laymen in the organization who were elected 
members for the purpose of conducting, without compensation 
to themselves, the purely business affairs of the cooperative. 

It was contemplated that after the clinic was procured and 
equipped and was under way the dues collected would make 
the plan self-sustaining financially, but it was also realized that 
there must be some initial lump sum expenditures to procure 
the clinic and to procure the modern, up-to-date equipment that 
was to go into that clinic. Otherwise the establishment of the 
clinic would have to be deferred until these small monthly dues 
could accumulate in sufficient quantities. 

I have said that the evidence would show that the officials 
of the H. O. L. C. manifested interest in this plan. They had 
made a study from monthly reports furnished the H. O. L. Ges 
officers which showed that the H. O. L. C. was under the 
expense of $100,000 a year for sick leave alone simply for its 
employees here in Washington—$100,000 a year. 

It will appear that these officials of the H. O. L. C. had 
acquainted themselves with the medical plans which many pri- 
vate businesses and industrial concerns had encouraged in the 
interest of efficiency of their employees. 

The H. O. L. C. was a corporation created by an Act of 
Congress in 1933 to engage in the commercial business of 
lending money for the financing of homes and farm mortgages 
on homes. It paid its own way out of money which it earned 
in that business. 

The statute, Federal statute under which it was incorporated, 
authorized it to determine its own expenditures, its own neces- 
sary expenditures, and the manner in which they were to be 
allowed and paid, without the provision of any other law govern- 
ing the expenditure of any other fund. Accordingly, and under 
the statute, and the powers granted to the corporation there- 
under, the officials of the Home Owners’ Loan entered into a 
contract with that association in March 1937, whereby, on the 
one hand the H. O. L. C. agreed to make available absolutely 
to Group Health Association the comparatively small sum of 
$40,000 and whereby in return for that Group Health Associa- 
tion undertook in this contract to maintain this medical service 
for the employees of H. O. L. C. and, in addition, to conduct 
physical examinations for the said employees of the H. O. L. C. 
and in addition to that to supervise nursing services provided. 

Now, after the Home Owners’ Loan became obligated to 
advance this $40,000, which it agreed to advance part in cash 
and part in medical and surgical equipment which Group Health 
Association needed,—and I may say here that under the law the 
Home Owners’ Loan was permitted in making purchases to get 
this at somewhat reduced prices through the Procurement Divi- 
sion of the Treasury,—I say after this money, this $40,000 was 
advanced, this clinic was put into operation on Noy. 1, 1937. 
In other words it was incorporated in February; the contract 
svas made in March; and the clinic opened in November 1937. 
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In May 1937 the trustees of Group Health Insurance Asso- 
ciation, after making a previous attempt so to do, which the 
evidence will show was blocked and hampered by these defen- 
dants in order to prevent the association from acquiring a staff, 
engaged Henry Rolf Brown, a physician just about to retire 
from the medical staff of the Veterans Administration, engaged 
him to be the first medical director, and during the summer of 
1937 he and Dr, Raymond E. Selders, a surgeon whom Dr. 
Brown had engaged for general surgery, occupied themselves in 
acquiring the necessary equipment. Dr. Brown selected at first 
three more licensed physicians and they were elected, after 
appointment, to work under the guidance and direction of Dr. 
Brown, 

The evidence will show that this whole plan was sound and 
reasonable; that its details were widely conceived, and that under 
the circumstances, bearing in mind the vigorous opposition it 
encountered from the defendant these plans were, on the whole, 
well carried out. The business of Group Health Association 
was not itself to engage in the practice of medicine but was on 
the other hand to make the business arrangement for the pro- 
vision of medical care and hospitalization to its members and 
their dependents on what is called a risk sharing prepayment 
basis. The risk sharing plan has some insurance features present 
in it in that you pay a limited amount or fee for which there 
is received this medical care where and while others may not 
have occasion to need or require that care although paying a 
similar amount. 

Group Health Association paid its employees and medical 
staff ample salaries. It provided, where it was permitted to do 
so, hospitalization for its members and their dependents. The 
evidence will demonstrate the type of work and services per- 
formed by the general practitioners and specialists for the asso- 
ciation. They had this advantage: They obtained by joining 
the medical staff and engaging in group practice under the 
direction of this medical officer the opportunity of familiarizing 
themselves with each other’s experience and skill, and by making 
common use of the equipment, such as x-rays, they were able 
to and did avoid much unnecessary expense. The evidence will 
further show that the personal relationship, so important in the 
premises and which must exist between doctors and their patients, 
did continue to exist between the members of the association 
and the doctors on the staff engaged in treating and prescrib- 
ing for them. The evidence will show that the lay officers, 
trustees, confined themselves to the business problems of the 
Co-operative and did not engage in any interference with the 
doctors in their rendition of medical services to the members. 

Yes, the evidence will show that the Group Health Associa- 
tion was a worth while and needed experiment in the field of 
economics; in providing more efficient medical care at less cost, 
and in the manner in which the bill was to be paid. In short, 
in providing an easier burden to the patient in getting the medi- 
cal job done efficiently. It was, as the evidence will show, an 
experiment which richly deserved, not the opposition which it 
got, but cooperation and assistance from so-called organized 
medicine, including these defendants. 

There will be evidence of the need for providing medicine 
under such a plan, that is, at lower cost and with an easier 
way of paying for it, and it will be shown that this need was 
felt primarily by those in the lower income group, people who 
must be provided for on incomes of three or four thousand 
dollars, or less. It will appear that such people did not want 
charity but on the other hand were such that if called on to 
pay at any time without warning the substantial amount neces- 
sary for medical care and hospitalization it might constitute for 
them a family catastrophe. 

There will be evidence that these people could get as members 
of this group medical services they could afford to pay for at 
a price they could afford to pay, and the means of budgeting 
such expenses. The evidence will show that Group Health 
Association was designed primarily to meet such economic prob- 
lems of just such people of such income status. And the evi- 
dence will also show that even the defendants themselves had 
recognized this need. That although they fully recognized it 
it was after Group Health Association had embarked upon the 
solution of the problem, and only then, that the fear of com- 
petition from Group Health forced the defendants to attempt 
some similar enterprise of bw own, 

It is a fact that the qualifications for membership j 
Health Association were not confined to Send gr ny vd 
income group. The testimony will be that it was not thought 
wise for them to make any class distinction on that or any other 
basis, but it will also appear as a fact that over 83 per cent of 
those who joined by Nov. 1, 1937, and who had thus become 
interested in this organization were people of that low income 
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group; and it is also a fact that if Group Health Association 
had been destroyed, as the defendants tried to destroy it, such 
people would have suffered the most. 

And now before I come to tell you of the hostile, unfair and 
oppressive treatment to be disclosed by the evidence which the 
defendants gave and meted out to this cooperative for nearly 
two years, let me outline briefly the nature of the evidence of 
the reasonableness and cooperative attitude which, on the other 
hand, Group Health Association and its officers and officials 
displayed toward the defendants, and particularly the District 
Medical Society. From the outset the sponsors of Group Health 
Association sought help and not antagonism from the local medi- 
cal society. For instance, in the prospectus which first outlined 
the plan, and which was followed by one more in detail, both 
of which came to the attention of the medical society, there 
appeared this statement: 

“Tt will, of course, be desirable to obtain the fullest possible 
measure of cooperation from the members of the medical pro- 
fession of the District of Columbia. After the plan is launched 
the Medical Society of the District of Columbia will be invited 
to appoint a representative to sit with the committee which 
undertakes to establish the plan. It will also be requested to 
assign a committee of several physicians to advise the medical 
director of the plan of all relevant matters. The intention will 
be to solicit the advice and cooperation of the local medical 
society and to work with it to the fullest degree possible.” 

We will show that that expression of good will and willing- 
ness to seek its cooperation came specifically to the attention 
of the District Medical Society. Furthermore, it will appear 
from the evidence that as early as June 24, 1937, some of the 
officers and trustees, and the medical director, Dr. Brown, with 
the utmost good will, voluntarily attended a meeting of the 
executive committee of the District Medical Society at their 
suggestion and explained to that committee in detail the Group 
Health Association project; and at that meeting the Medical 
Director said frankly to them, “We will be glad to have our 
staff make application for membership in your society and 
cooperate with your society in every way we can for the uplift- 
ing of medicine. If you can help us select personnel we will be 
glad to take those recommendations, consider them and adopt 
them where possible.” There will be evidence also that on 
three occasions this little Group Association, trying to get 
started, sought the cooperation of the society; that they 
approached the Society through its president, Dr. Neill, on 
several occasions and even offered him the surgeonship of the 
Group Health Association. The evidence will show that 
although Group Health Association would have preferred the 
active cooperation of the medical group in making this project 
a success, Group Health would have been happy, if that had 
been impossible, simply for the District Medical Society to let 
it alone. We will show that on this point one of Group Health 
Association’s trustees asked the District Medical Society this 
reasonable question: whether it would be agreeable to the 
Committee of the District Medical Society, and the other asso- 
ciations, to let this program get started—this program as equally 
serious with us as their own was with them—in rendering an 
ethical service to patients; if they could not properly defer 
any action or decision with reference to us until we have lived 
a little while, and they had an opportunity to judge us and 
what we had done, not from the standpoint of what the other 
group has done, but from the standpoint of how we operate 
here. We asked them to simply delay any expression of opinion 
for the time being, we being free all the time to consult them; 
they being free all the time to consult us, working together 
cooperatively, each recognizing the other’s ability and honesty, 
working it out on a plan satisfactory to this group here. Such 
an enterprise as I have described, the proof will show here, 
Group Health Association was; no more, no less. But the 
Government’s evidence will also establish that in order for 
Group Health Association to succeed, in order to arrange for 
the best possible service to its members, at least three things 
were important and absolutely necessary. First, it must be 
free and unhampered in seeking to obtain qualified doctors for 
its medical staff and in retaining that staff after they joined. 
The right to be free and unhampered, the chance to be that. 
That is first. In the second place these doctors on its medical 
staff, specialists and general medical men, if there were any 
serious and difficult cases that arose in any doctor’s practice, 
they must be free and unhampered in seeking consultations 
from specialists. Not the right to thrust themselves on an 
individual consultant, but the right to be free and unhampered 
in seeking such consultation. acre 

Last of all, Group Health Association must be free and 
unhampered in seeking to obtain from the private hospitals in 
Washington, hospital accommodations for its members and 
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access to those hospitals for its doctors, so that these doctors 
could operate on and treat the Group members when they were 
hospitalized. In acquiring and holding a medical staff, in obtain- 
ing consultations with outside specialists, and in obtaining access 
to private Washington hospitals, Group Health Association did 
not require or seek any preferential treatment, but merely 
equality with the others. 

And our evidence will show that the defendants realized that 
if they could exert their power in combination to shut Group 
Health off from acquiring these very reasonable necessities 
they might succeed in suppressing the competition, and might 
succeed in destroying Group Health altogether. And there will 
be evidence of other restraint. But we are prepared to show 
that the principal means adopted by the defendants to carry 
out their conspiracy to crush and destroy this competitor were: 

1. To prevent any of the 800 or more doctors of the District 
Medical Society in Washington from accepting employment 
from Group Health Association, even if they wanted to do so, 
or from even consulting with any other Group Health Associa- 
tion doctors whoever they may be. 

2. To obstruct Group Health in its efforts to obtain doctors 
for its staff from members of the profession, who were not even 
members of the District Medical Society. 

3. To attack doctors who joined Group Health Association 
staff in order to induce them to resign, quit and abandon Group 
Health Association or, failing that, to punish them and dis- 
credit them in their profession in the hospitals. 

4. To induce all, every one of the local private hospitals 
which were supposed to be independent enterprises, to join in 
this boycott of Group Health Association by refusing to admit 
Group doctors to hospital privileges in their institutions. 

And you will be asked to contrast these drastic measures of 
opposition which the doctors carried out against Group Health 
Association, and its doctors—it is almost unbelievable but the 
evidence will establish it—with the totally different attitude 
manilested by Group Health Association seeking from the 
detendants merely their cooperation and good will. I shall out- 
line the Government’s evidence as to each of these four means 
adopted by the defendants. 

birst, 1 said was the boycott of the staff, preventing them 
from getting a staff, taking a staff, preventing them from getting 
consultants in different cases. As to the first of these, the stattf 
and consultation boycott, the evidence will show that on March 
3, 1937, just two weeks after Group Health Association was 
organized, the defendant District Medical Association amended 
its constitution so as to forbid all its members from having 
anything whatsoever to do with any clinic or with any doctors 
who were, for any reason, denied the approval of the District 
Medical Society. While it is true that this amendment was 
directed ostensibly against another clinic, a workman’s compen- 
sation clinic known as the Crawford Clinic, it is true nevertheless 
that this amendment adopted in March, 1937, for the first time, 
two weeks after Group Health Association was formed, was 
shortly afterward invoked against Group Health. The amend- 
ment provides: That no member of the Society—and there 
were at least 825 of them—shall engage in any professional 
capacity whatsoever with any organization, group or individual, 
by any name called or however organized, engaged in the prac- 
tice of medicine in the District of Columbia or within ten miles 
thereof, which has not been approved by the Society. 

The Executive Committee is authorized and directed to pre- 
pare an approyed list of organizations, groups and individuals 
by whatever name called or however organized, engaged in the 
practice of medicine in the District of Columbia, or within 10 
miles thereof, and the same shall be kept in the office of the 
Secretary-Treasurer. 

Now, in the debate leading up to the adoption of that amend- 
ment some of the members of the District Medical Society 
argued against it. They are not defendants here. One of them 
warned the others that if they passed it it gave the District of 
Columbia Medical Society the power to impose boycott on per- 
fectly legitimate, legal clinics, and expressed the view that it 
was not an altogether wise thing to do to attempt to boycott 
that which is legal, a legal business, in this fashion, Notwith- 
standing that warning, the amendment was adopted and, once 
having deprived all its 825 members of their freedom by. the 
imposition of this rule, the defendant, the District Medical 
Society, was in a position to prevent over 800 doctors practicing 
in Washington from either joining Group Health Assocation if 
they wanted to, or from consulting with any of its doctors, b 
the simple expedient of simply failing to put, Group Health 
Association on that list. In June and Tuy, or in June or July, 
1937, the Executive Committee of the District Medical Society 
held its first series of meetings for the avowed purpose of 
rca, Fors and means of combating Group Health Asso- 
ciation. is appears in their minutes. At a meeting on July 
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12, it prepared and filed, pursuant to the amendment which I 
have just called to your attention, a list of all physicians and 
institutions furnishing medical care which it would approve. It 
Was pointed out that the failure to put Group Health Associa- 
tion on this list would automatically forbid consultation by mem- 
bers of the association with members of the society. Accord- 
ingly, the defendants intentionally omitted from this private 
list the name of Group Health Association and any doctors 
whom it might have on its staff; thus the list became what is 
generally known as a “white list” and the effect was to blacklist 
all those who did not belong thereon. 

The next step was to bring that home to all the members 
of the Society; those who attended the meeting and those who 
didn't, and on July 29, 1937, the defendant Dr. Conklin, the 
Secretary of District Medical Society, sent a letter to each of 
the members enclosing this white list and calling attention to 
the fact that the constitution of the District of Columbia for- 
bade the members from having anything whatever to do with 
organizations and doctors not listed thereon. On the same day 
he sent another letter to all these doctors, directing their atten- 
tion specifically to this provision of the constitution in his other 
letter, and specifically referred to an organization, referring to 
it as “an organization interested in gaining medical personnel.” 
These letters constituted a direct threat that members of the 
District of Columbia Medical Society would be disciplined if 
they did accept employment with Group Health or consult with 
any of its doctors, and in August 1937, a man who until June 12, 
1937, had been the chairman of the board of the Society wrote 
to the defendant, Dr. Hooe, telling members of the Society that 
they must be warned not to take position with Group Health. 

The evidence will leave no doubt that this boycott was inten- 
tionally imposed. We shall offer the minutes of the various 
meetings held during the summer of 1937, and these minutes will 
reveal to you in great detail the plan which the defendants made 
for the imposition of this particular restraint. The local doctors 
here in Washington were assisted in this plot—they were large 
enough to do it themselves, but were assisted by the Chicago 
representatives of the powerful A. M. A—I say they were 
assisted by the representatives of the A. M. A. who were 
specifically authorized to come down here to Washington to 
be on the ground, to participate and cooperate with the local 
defendants. The chairman of one of the subcommittees of the 
District Medical Society was advised by William Woodward, a 
full-time employee of the A. M. A., who is head of this Legal 
Medicine and Legislation Committee, “that the District Medical 
Society cannot go on with Group Health Association without 
violating what the A. M. A. considers principles of medical 
ethics.” 

Special committees were appointed to make recommendations 
for combating the Group Health Association, using that very 
word. One of the co-conspirators at an early meeting pointed 
out that one of the ways of attaining their objective was to 
discipline, and I am using his words, “Our own members.” 
And he suggested that one of the weapons at hand—not reason- 
able persuasion but weapons at hand available was to forbid 
consultation with physicians doing this type of work. What type 
of work? The type of work I have described. 

One of the committees, in a report to the executive committee, 
recommended four things that might be done to groups which 
were considered unethical. Another subcommittee, 1937, reported 
that Group Health Association is unethical, and the participation 
in it by any member of the Medical Society of the District of 
Columbia would render it amenable to disciplinary action by 
the Society. 

There was the evidence that throughout the period of the 
conspiracy the defendants were vigilant in seeing that the 
members of the Society did not transgress. For example, in 
March 1938, two members of the group became seriously ill 
with heart trouble, and the group health doctor, who was attend- 
ing them, felt the need, as any responsible physician would, of 
consultations with men who were heart specialists here in the 
City of Washington. He wanted to call such a specialist in 
consultation. This heart specialist was willing to consult, 
wanted to do so, but he was not permitted by the defendants to 
enter into the usual consultation at the bedside of the defendant. 
Oh, no, he was specifically instructed by Dr. Neill, the Presi- 
dent of the Society, to examine these patients only in the 
absence of the Group Health Association doctor; not to enter 
into any consultation with any of the doctors employed by 
Group Health—and there will be documentary evidence of that. 

The evidence will show that another prominent Washington 
physician, also a member of the District Medical Society, but 
with some independence of mind, happened to be a personal 
friend of Dr. Brown, and because that doctor was observed 
haying luncheon with Dr. Brown and conversing with him, 
and because that doctor accepted as his own private patient—he 
had a mask on—one of the members of Group Health Associa- 
tion and participated in a serious and dangerous operation of 
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such patient that doctor was proceeded against by this disci- 
plinary committee of the District of Columbia. That committee, 
acting under the chairmanship of the defendant, Dr. Hooe, 
actually recommended that the doctor be subjected to discipline. 
Shortly after Group Health opened its clinic in November 1937, 
a young lady employed as a laboratory technician fell suddenly 
and dangerously ill of an acute internal hemorrhage requiring an 
immediate operation. Since no surgeon connected with Group 
Health had hospital privileges the doctor who diagnosed her 
case, and who had found her on the floor, rushed her to Garfield 
Hospital and employed a doctor, a member of the District Med- 
ical Society, to perform the operation. That doctor permitted 
the patient to remain a long time without attention, with her 
life in serious danger, while he haggled with the Group Health 
doctor as to whether he would be permitted by the Society to 
take the case, and agreed to perform the operation only after he 
was assured by the Group Health Association that he was 
entering the patient as his own private patient and not as a 
member of Group Health. After he got those assurances and 
not before, and all this time the patient in need of operative 
treatment, the operation was performed. 

Mr. Leahy:—Without intending to interrupt you, are you 
referring to the Tew case? 

Mr, Lewin:—No, Iam not. I have no objection to giving the 
name, It is Mary Frances Stuart. I will mention the Tew 
case; I will get around to that. 

Mr. Leahy:—I thought you would. 

Mr, Lewin:—Moreover the evidence will show that the 
defendants were not content to deprive their own members of 
the right to treat members of the Association; their campaign 
was so venomous and so widespread that they succeeded in 
deterring other doctors from doing anything through fear of 
the defendants’ displeasure and reprisals. At the outset Group 
Health Association sought to obtain as its first Medical 
Director a certain doctor who had just had a fine career in the 
Medical Corps of the United States Army. This gentleman 
approved heartily of the objectives of Group Health Association, 
and of its members. He approved the group practice and the 
advantages gotten from it, and he approved the prepayment 
scheme so people could get more for less money. He personally 
wished—he was free, willing, and twenty-one—he personally 
wished to accept the appointment but the opposition of the 
District Medical Society however was brought to bear upon him 
and he became convinced that he should not do it and went back 
to them after telling them that he would take the position. 
stating that disapproval by the District Medical Society would 
prevent Group Health Association from obtaining any available 
medical assistance. Thus, and this is important—for it will be 
borne out by the evidence, any adverse pressure which could 
or might be leveled at the medical staff of Group Health Asso- 
ciation was directly attributable to the acts of the defendants 
themselves. 

Now, let me take up the attack. This story gets worse and 
worse, the attacks which the defendant made upon Group 
Health doctors in order to induce them to resign from Group 
Health Association or, failing that, to punish them or dis- 
credit them in their profession with the hospital. On Nov. 
1, 1937, Group Health Association announced a staff of five 
doctors. There was Dr. Brown, and four doctors he had just 
chosen to work with him. There was Dr. Selders, the surgeon, 
the doctor in charge of internal medicine, and— 

Tue Court (interposing):—At any convenient time, Mr. 
Lewin, we will suspend and adjourn until tomorrow. 

Mr. Lewin:—Well, I was just getting started on another 
point; this might be as good as any time to adjourn. 

Tue Court:—Members of the jury, including the alternate 
juror. There are some observations which I want to make 
before we adjourn, It sometimes occurs in a protracted trial 
such as this undoubtedly will be, one which is likely to attract 
considerable public attention, that jurors who are selected to 
try that case are by order of court kept together and confined 
during the entire course of the trial. The purposes of that may 
be obvious to you. Among others, it is to relieve the jury 
itself of any embarrassment and unfettered and impartial attitude 
toward the case. Also, to relieve other parties and persons 
who in one way or another connected with the case might be 
embarrassed as a result of contact with such juror; also to avoid, 
as far as possible, any incidents arising which by their nature 
might be improper and thus break down all efforts that have 
been made by all the parties on both sides, all the mse to 
the Government and the parties, and all those contributions and 
participations in the trial to go for naught. 

Now, I have the power to confine you in this case. It is one 
which shoud only be ech iags by the Court. when necessary, 

d de s entire x © circumstances, to 
and degen “Courts discretion, I bare dasaet eae 
you, I have great confidence that you will as jurors appreciate 
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the responsible duties which have been cast upon you, and that 
by your demeanor throughout this case you will remove any 
possibility, so far as it is within your power, of any incidents 
arising which could in any way embarrass you as jurors or 
prejudice the trial of this case. Some of you, I dare say, have 
heen jurors before, and have a thorough understanding not only 
of the responsibilities of a juror, but I think also of the high 
honor and dignity of the office. I want to say to you very 
sincerely that in my own experience as a Jawyer and as a Judge, 
much of it spent in courtrooms with juries, I regard the jury 
and each member thereof as occupying a position of honor, 
dignity and responsibility equal to that of the Judge himself. 
You are an integral part of this institution, set up by the 
sovereign power of the land to administer justice. You, in 
the trial of the case, are the supreme judges of the facts. You 
look to a Judge upon the bench to rule fairly and impartially. 
You expect him to keep his mind free of any sympathy, prejudice 
or influence which would in any wise affect the conscientious, 
fearless and fair determination of the matter upon which he is 
called upon to rule. <A like responsibility rests upon you, and 
I want you to appreciate, and I want you every moment through- 
out the trial of this case to understand that these questions 
which were put to you and which you have answered resulted in 
your selection as jurors because on your solemn oaths you 
declared yourself in mind and heart thoroughly impartial and 
unfettered to undertake the trial of this case without any pre- 
conceived notion that would embarrass you or prejudice you in 
any wise. That means as you sit there now on the threshold 
of this case that you have assumed the same attitude of impar- 
tiality as you expect from a Judge, and I have confidence that 
you will maintain that attitude throughout the course of the 
case. It requires no particular quality of the mind or the spirit 
to assume and maintain a fair and impartial attitude. It requires 
only a conscientious determination to do so, and there is no 
reason, though you may lack the training which Judges may 
have, there is no reason why you cannot conduct yourself 
throughout this trial conscientiously with an impartial and fear- 
less attitude. To do so be careful in your conduct. Be on your 
guard at all times so that at some loose moment you may not 
unwittingly embarrass yourself or the trial of this case. Be 
ever mindful of your responsibility and of the very high dignity 
and honor of your position. Especially avoid positions and 
situations arising as you go about and in and out of the court- 
room which might invite a discussion of the case or which might 
throw you into a body where it is being discussed. Carefully 
avoid any discussion by yourself, even to members of your own 
family. You must determine the case upon your own judg- 
ment, so do not allow any suggestion from anybody else to creep 
into your mind, the result of which might be to prevent you 
from acting fairly and impartially. 

Avoid reading of the case; doubtless there will be articles in 
the public press from day to day. Those articles are written 
by gentlemen who undoubtedly desire to make fair presenta- 
tion of what occurs in Court, but they are written rapidly and 
sometimes without a just appreciation of the significance of the 
things which they purport to report, and so for one reason or 
another it may not be presented in the way in which it has 
actually occurred, or under the same condition as it occurred 
here and therefore may create a different impression. Now, 
you are here. You see and you hear this evidence. There is 
no reason for you to read about it any more than there is for 
me to do so. I don't have to. Neither do you, so I enjoin 
upon you yery strictly not to read any printed matter of what 
purports to concern this case. 

If at any time anyone approaches you in order to speak to 
you about this case, or if anyone does attempt to speak to you 
or influence you concerning this case, it will be your duty to 
report it to the Court at your first opportunity so the Court may 
take appropriate note and action. 

And those things, I think, ladies and gentlemen, if you will 
bear them in mind continuously and without the Court constantly 
reminding you of them, I think will guide you along throughout 
the period of this trial in a way which will leave you at the 
end of it in the same fair and impartial state of mind as you are 
today. 

Now, I am putting my confidence and my trust in you and.I 
want you by Rien pe Ae and demeanor about this Court and 
away from the Court at all times to appreciate what it has meant 
to you for the Court to repose that trust and confidence in you. 
It has relieved you of what would have amounted to a virtual 
imprisonment for a long and indefinite period. Bear that in 
mind and that is because of the solemn oath you have taken 
which I am sure you understand and appreciate—because I 
am sure you realize your honor and dignity as jurors—it is 
because I am confident of your intentions and ability to maintain 

the honor and integrity of yourselves as jurors that I wish now 


to permit you to go to your homes without any further admoni- 
tion, but with the hope and confidence and trust which I have 
expressed and which [ hope will be respected. f 

Now, as I indicated at the noon recess, the jurors will always 
be permitted to leave the courtroom first. When you leave I 
want you to disperse right away; get away from the courthouse 
at once, do not linger around. I will expect you here at_ ten 
minutes to ten each morning, unless I indicate an earlier time. 
You will be here and come into this room and assemble there 
and be ready to answer the roll call in your seats before I 
formally open Court, as the Clerk calls your name. Be here 
promptly at ten minutes to ten. You will now be excused. 

(Whereupon, at 4:15 p. m., an adjournment was taken until 
tomorrow, Thursday, Feb. 6, 1941, at 10 o'clock a. m.). 


Fepruary 6, 1941 
MORNING SESSION 
Mr. Baker:—Dr. Christie is much worried; he has come 
down with an attack of gallbladder trouble and is at this time 
unable to be present. 


Tne Court:—That is all right. We can take that matter 
up during a recess, if necessary. 

After summarising his statement of the afternoon Mr. Lewin 
proceeded: 

Mr. Lewin:—I told you that the defendants, as a powerful 
group, determined to destroy Group Health Association because 
they realized it was a business competitor of theirs, and they 
determined to destroy it by boycott; and then I told you of the 
principal means they adopted to shut them off from gaining a 
medical staff from any members of these large societies, and 
shut them off from getting a medical staff from even outside 
these societies by intimidating such members. 

Now, let us take up the third of these means. The first was. 
the staff boycott; the second the consultation boycott. The third 
means were attacks by the defendants on Group Health Asso- 
ciation doctors, in order to induce them to resign from Group 
Health Association, or if they did not do so, to discredit them. 


GROUP HEALTH ASSOCIATION 


The Group Health Association had been incorporated in 
February, 1937, you will remember. Throughout the summer 
it had been trying to get its business together, and then its 
initial staff of five doctors, the medical director—the old gentle- 
man whom the Association had just appointed, and who had 
just left the Veterans Bureau—Dr. Selders, a surgeon; Dr. 
Hulburt; Dr. Allan Lee, interns, general practitioners; Dr- 
Scandifio, who was a pediatrician, was the child specialist here 
in Washington; and a little later, a young doctor, Dr. Richard- 
son, to make house calls upon the members who could not come 
to the clinic. 

Dr. Selders was a man 45 years of age. He was a surgeon. 
He had practiced privately in Texas. You will begin to observe 
why the Harris County Medical Society comes into this case 
as a defendant. He was a member of the Harris County Med- 
ical Society in good standing, and therefore a member of this. 
yery American Medical Association, this Chicago corporation, 
which is a defendant here. 

Dr. R. Stephen Hulburt had been engaged in the District of 
Columbia for a number of years in the practice of medicine; so 
had Dr. Allan Lee and Dr. Francis Richardson. They both 
came from private practice in Washington, Dr. Scandiffio had 
been a child specialist here in Washington for a number of 
years, 

Now if there was anything wrong with this staff, as I said 
yesterday, the fault is directly attributable to these defendants 
who were engaged all that time, all through that summer, in 
combating Group Health, and in an effort to prevent it frony 
getting doctors. Up to this time they had been actively engaged 
in using their efforts—to use their own words—in combating 
it, although they didn’t even know the names of all of these 
doctors. The evidence will show they had been anxiously 
awaiting the announcement of the doctors’ appointments. The 
conspiracy had been in operation for many months and plans. 
had been made to apply these boycotts against such doctors as 
would be Serointed by Group Health Association, whoever 
they might be. On the day of the announcement, the A. M. A. 
agent stationed here in Washington telegraphed their names 
to the headquarters of the A. M. A. in Chicago, and immediately 
the defendant West wrote from Chicago—he is the general 
manager of the A. M. A.—he wrote to inform the District 
Medical Society here of their names, and pointed out that Drs. 
Lee and Scandiffio were members of the District Medical 
Society and of the A. M. A. in good standing. So we had 
three members of the A. M. A. on that list, and he pointed out. 
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they were in good standing. Three days later one of the 
prominent members of the District Medical Society engaged in 
this conspiracy wrote the defendant Woodward, the chief of 
the A. M. A.’s bureau of legislation, and this letter was passed 
on to the defendant West. In that letter the writer expressed 
the fear, his fear, that “this group’—the doctors who had iden- 
tified themselves with Group Health Association “will probably 
become medical outcasts so far as we are locally concerned.” 
You will see from the evidence how completely this prediction 
and intention was borne out. The evidence will disclose that 
attacks were made on each of the Group Health Association 
doctors, as I have named them, with the exception of this Dr. 
}rown. The attacks succeeded in the cases of three of these 
doctors: Dr. Lee, Dr. Hulburt and Dr. Richardson, internist, 
who were induced by pressure exerted by the District Medical 
Society to abandon Group Health, and Group Health Associa- 
tion thereby lost their services completely. But the evidence 
will also show that the objective failed in the cases of Drs. 
Scandiffio and Selders. These two doctors refused to be intimi- 
dated; they stuck to their guns and, as a result, disciplinary 
action was brought against Dr. Scandiffio here, and against Dr. 
Selders away down at the end of this long arm of the defendant 
corporation, the A. M. A., in Texas, in an effort to punish them. 
Now, as I said, two of them were members of the local staff, 
that is, two members of the staff were members of the District 
of Columbia Medical Society in good standing, namely, Drs. 
Lee and Scandiffio. The announcement of the appointment to 
the staff came on the first of November. On November 2nd, 
one day after that, one day after they joined Group Health 
Association, they were cited by Dr. Hooe to appear before his 
disciplinary committee, the disciplinary committee of the Dis- 
trict of Columbia Medical Society, and were so cited solely 
because they had accepted positions with Group Health Asso- 
ciation; and by that committee they were made the subjects of 
charges. Although they had as members reported the terms of 
their contract with Group Health Association and had done so 
as soon as the terms of their contract was reduced to writing, 
they were nevertheless charged with: 


1. Having associated themselyes professionally with a group 
of puyricins who had not received the approval of the Society ; 
an 

2. They had not reported to the Society the oral understand- 
ing that they had made in November, or thereabouts, before 
the contract was reduced to writing. 

As I said, this disciplinary committee was headed by Dr. 
Hooe, and he recommended that solely on these grounds these 
doctors be expelled absolutely from the Society. The two doctors 
were tried before the members of the Executive Committee of 
the Society, who purported to act as judges. The presiding 
judge at this trial was E. Hiram Reede; the associate judges 
included Drs. Neill and Sprigg, chairman of the Executive 
Committee, and Dr. McGovern, chairman of the subcommittee, 
which had already, during the summertime, recommended these 
boycotts against Group Health Association. He was one of 
the judges, and Dr. Conklin, the secretary who had written 
these letters enclosing the white list, on which the name of 
Group Health Association did not appear, likewise participated 
in the trial. Last, but not least, the defendant Hooe himself 
acted as a judge, although he was chairman of the committee 
that actually brought the charges. 


ACTION OF DISCIPLINARY COMMITTEE 


We will offer in evidence the stenographic transcript of those 
proceedings, and it will be disclosed incidentally that they con- 
ducted there a hearing, a so-called trial, which was unfair from 
first to last, and a perfect travesty on justice. The main purpose 
of the trial, as I have said, was to frighten these two doctors 
and thus coerce them into abandoning Group Health Associa- 
tion. The evidence will show those tactics succeeded in the 
cases of Dr, Allen Lee and Dr. Francis Richardson, both young 
men. After one session the latter had enough, and he was 
induced to recant and to abandon Group Health. Now, was 
he still punished for what he had done? Oh, no. Immediately 
thereafter the charges were dropped against Lee and he was 
taken back into the fold of the District Medical Society where, 
as far as I know, he still remains. But those threatening tactics 
did not succeed in the case of Dr. Scandiffio. He was young 
too, but he stuck to his guns. As a result however he paid a 
heavy price of complete expulsion from this enormous medical 
society here in the District and from the A. M. A. Dr. Hulburt, 
another of these doctors, did not escape. He was not even a 
member of the District Medical Society. Nevertheless, he was 
not immune from their attacks. Representatives of the District 
Medical Society exerted every effort to cause him to resign, 
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until, in November 1938, he quit the Association. After he left 
Group Health Association under that pressure, he was rewarded 
with hospital privileges, admitted to the courtesy staff privileges 
at Columbia Hospital, a privilege he had been trying in vain to 
secure, but which within a month after he quit Group Health 
he was accorded, and given access to that staff. 

Little Dr. Richardson: he joined the Group Health staff to 
make these house calls. He enjoyed and had enjoyed the hos- 
pital privileges at Sibley Memorial Hospital, one of these twelve 
Washington hospitals; and in June 1938 he was approached by 
two members of the District of Columbia Medical Society and 
told that if he continued to serve on Group Health staff he 
would lose those hospitals privileges. It was too much for him. 
The very next day he resigned from Group Health Association. 

Now, Dr. Selders—just another incident. He was a member 
of the A, M. A., because of his membership in the Harris County 
Medical Society. He was in good standing down there in Texas. 
He had been a member for years. Two days before Group 
Health Association opened its clinic the long arm of organized 
medicine reached out. The defendant Conklin, again acting as 
secretary for this local medical society, wrote to the secretary 
of the Texas State Society informing him of Dr. Selders’ 
employment, and the secretary of that society wrote back, 
requesting additional information so that charges of unethical 
conduct could be lodged against Dr. Selders. As a result of 
some further correspondence this Harris County Medical Society 
actually brought proceedings to expel him from the A. M. A. 
They never did expel him, but the evidence will show that the 
proceedings were instituted against him. And you are going to 
have access to the original records. The only charge against 
him was that he had associated himself with Group Health 
Association. For thus aiding and abetting these local defendants, 
and this powerful A. M. A., the Harris County Association, not 
the members individually, but the association, became a part of 
this conspiracy and was named as a defendant by the grand jury. 

I now come to another serious means employed, the effort 
exerted to coerce and induce the independent hospitals to join 
in this conspiracy and themselves close their doors to Group 
Health Association doctors. 

It is charged that the defendants conspired and coerced, or 
conspired to coerce these hospitals to boycott Group Health 
Association doctors from practicing medicine. Then, the defen- 
dants are charged with placing unlawful restraint on hospitals 
in the conduct of their own hospital businesses, and with employ- 
ing these restraints on the hospitals as a further means for 
restraining and destroying the defendants’ competitor, Group 
Health Association. 


HOSPITALIZATION 


Among the services that Group Health offered its members in 
return for the dues which they paid were twenty-one days 
hospitalization where needed, and without any additional expense ; 
and surgical and medical treatment by Group Health Associa- 
tion doctors while they were in the hospital. Now they could 
have their own doctors if they wanted to; this is what they 
were entitled to. We will show that it was essential to the 
success of Group Health that it be free and unhampered in 
gaining access to these courtesy staffs of doctors practicing at 
these hospitals. I want to make absolutely clear to you that it 
is not the contention of the Government that Group Health 
Association, or any other clinic, has the unqualified right to 
thrust itself on any hospital it chooses and demand access thereto 
from any hospital, which acts independently and of its own free 
will in its desire to exclude such person or doctor. The evidence 
will show that Group Health and its doctors did not claim this 
right. They expected only equal opportunity in procuring these 
privileges. They merely took the position, and it is the position 
of the Government, that they had the same right as any other 
person, and that Group Health doctors had the same right as 
any other doctors, unrestrained and unhampered by any com- 
bination of these powerful defendants when they came to deal 
with each independent hospital; and further that these hospitals 
had the exclusive right to decide for themselves independently 
and separately, and uncoerced and unhampered by any pressure 
what clinic or clinics they would recognize and what doctors 
they thought were of sufficient standing to admit to their hospital 

Now there are 12, and only 12 private hospitals here in 
Washington; there are some smaller ones. However, there were 
available to Group Health Association only the 12 which I 
will now refer to. Eleven of these are located within the city 
limits of Washington, and I will give their a ; 
to make it easier, They were Casualty, Children’s, Columbi 
ton, Homeopathic, Providence, and Sibley; and another hosp =. 
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which was also available, located out in Takoma Park, and 
known as the Washington Sanitarium. These 12 hospitals will 
be referred to in this case as the 12 Washington hospitals, 
without naming them. Each of these 12 hospitals is owned, 
not by the defendants but by independent corporations, and the 
control of the business affairs of each of these hospitals is 
entrusted by their corporate charters, not to the defendants but 
to a lay board of trustees, somewhat similar to the governing 
board of Group Health Association. Each of these hospitals 
has two kinds of medical staff, The first is known as the regular 
or attending staff; it manages the medical affairs of the hos- 
pital, as it should do, The second has no voice in the hospital 
affairs. It is known as the courtesy staff, and it is composed 
of doctors not on the regular staff, but who are permitted to 
treat their patients in that particular hospital. Except in emer- 
gency cases only those doctors who are members of the regular 
or attending staff, or who have been elected to the courtesy staff, 
are permitted to treat their patients there. If a terrible emer- 
gency arises they break down that rule. Group Health Asso- 
ciation doctors did not even ask to be put on the regular or 
attending staff of that hospital; they did not ask for any voice 
in the medical management of the hospital, but the evidence will 
show that they did ask to be admitted to the courtesy staff. 
And the evidence will show that due to the defendants’ con- 
spiracy, and while it continued, all these hospitals failed to grant 
these applications, not to just one doctor of Group Health but 
to all doctors of Group Health; and such doctors of Group 
Health were excluded therefrom. And except in emergencies, 
the members of Group Health Association when admitted to 
these hospitals were denied treatment of their own free choice; 
that is, by the doctors of Group Health Association whom they 
wanted to treat them. 

We will show you from the minutes of the District Medical 
Society how the defendants combined to exert this pressure on 
each one of these hospitals to cause them to exclude Group 
Health doctors. And we will not let it rest there. We will 
take you to the written records of each of these hospitals and 
show you how each one of these hospitals in turn had to succumb 
to this pressure and thus become co-conspirators with the 
defendants against the Group Health Association, and thus com- 
plete and make effective the boycott against Group Health 
Association. 

CLASSIFICATION OF HOSPITALS 

Now, before outlining in further detail what the evidence will 
show about the workings of that boycott I shall explain to you 
certain circumstances which gave the A. M, A. primarily and 
the District of Columbia Medical Society also the power to 
bend the hospitals to their will, and thus exercise control over 
those hospitals. The evidence will show that the power of the 
A. M. A., the big Chicago corporation, sprung primarily from 
its ability to withhold from any hospital certain all-important 
advantages in the matter of hospital intern training for resi- 
dents. And the evidence will further show that the power of 
the District of Columbia Medical Society sprung primarily 
irom that society’s power practically to unstaff any hospital 
which the District Medical Society did not see fit to grant its 
approval to. Now, first, as to the A. M. A. power! It is 
customary for medical students, after graduation, to serve one 
or more years in hospitals for experience; they are called 
interns. They do it to gain more experience before they branch 
out for themselves. And when a medical graduate desires to 
specialize he may spend additional time in these hospitals as a 
resident, where he renders valuable services to the hospital but 
in return receives very little money. For a number of years 
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conditions as it pleased in return for that approval. And we 
are prepared to show—this is not theory but actual practice— 
we are going to introduce direct evidence to show that the 
A. M. A., through its officer and agent, one ol Its full-time 
employees, exercised this power upon five Washington hospitals 
during the period of this conspiracy, and in furtherance of its 
objectives. Dr. Cutter is a full-time employee of the A. M, A. 
He is the secretary of the A. M. A., Council on Medical Educa- 
tion and Hospitals, and, as such, he is charged with the duty of 
recommending to the A. M. A. which hospitals shall be given 
its approval or denied its approval. Shortly after Group Health 
Association was organized, Dr. Cutter was informed of that 
fact by one of the members of his counsel located here in 
Washington, who wrote him at once, and with that knowledge 
in his possession, in March 1937, Dr. Cutter invoked a regula- 
tion of the A. M. A. that only members of the American 
Medical Association be admitted to the staffs of its approved 
hospitals, and made written demands upon the private hospitals 
in Washington here that they permit nobody not a member 
of the A. M. A. to be on any of their medical staffs. Those 
letters were expressed graciously and courteously enough but 
they were none the less a boycott. And during the summer 
and fall of 1937, Dr. Cutter succeeded in obtaining from four 
of the Washington hospitals—Colonial, George Washington, 
Georgetown and Proyidence—assurances in writing that they 
would comply with this demand of the A. M. A.; and in addi- 
tion to these assurances from these four he received from 
another, a fifth Washington hospital in writing, a communica- 
tion of its willingness to comply with this demand. We will 
show that compliance with this demand resulted in a situation 
where a doctor, although licensed to practice under the laws 
of the land, was not permitted to care for his own patients in 
any of these five Washington hospitals if, for any ground, rea- 
sonable or unreasonable, he should not be admitted to member- 
ship in the A. M. A., through one of these local societies, or if, 
for any other reason whatsoever, he should be expelled from 
the local society and, therefore, from the A. M. A. This demand 
of the A. M. A., and the responses which it got from these 
hospitals, operated directly to exclude Group Health Association 
doctors from these hospital facilities. 

In addition to the activities of Dr. Cutter which I have 
described, we shall also offer in evidence testimony to show 
that the A. M. A. permitted the District of Columbia Medical 
Society to exert its pressure on the Washington hospitals to 
bring about the exclusion of Group Health Association doctors 
from these Washington institutions. The connection of the 
defendants Drs. Fishbein, West and Woodward—these full-time 
employees of the A. M. A—in pointing out to the profession 
generally and to the members of the District of Columbia Med- 
ical Society particularly, the use of this weapon of exclusion, 
will also appear in the evidence. The defendant Fishbein is the 
editor of the A. M. A. Journal; the defendant West is the 
general manager for the A. M. A. The evidence will show that 
they were formally authorized to bring the Group Health Asso- 
ciation’s activities to the attention of the medical profession; and 
that acting under such authority they caused to be published 
in the A. M. A. Journat of October 2, 1937, an article attack- 
ing Group Health in highly clinical terms; and that article was 
written by the defendant Woodward of the A. M. A. and was 
disseminated among these 95,000 members of the organization 
throughout the country. Special pains were taken, the evidence 
will show, to see to it that it got to the local doctors and to 
emphasize, among other things, these pointed statements with 
reference to Group Health Association. Particularly was atten- 
tion invited to those members of the profession who were char- 
acterized as having medical services, to be by them in turn 
sold to others, and the fact that such doctors would be looked 
upon by the profession generally as being on the outer verge of 
ethical practice, if not altogether lost. As to those the com- 
munication stated, “It is not clear how they are to obtain quali- 
fied consultants or procure hospital services for their patients. 
In any event medical care in the associations would likely to 
be handicapped by difficulties likely to be experienced in obtain- 
ing the best consultants’ services and hospital facilities,” adding 
that those who had for sale their services to an organization 
like Group Health Association for resale, “are certain to lose 
professional status.” 

Now, if the true meaning of that paragraph is not clearl 
expressed we will show by other evidence that the other deter 
ants expressly took note of its implications. 

Now, let me return to a description of the evidence on those 
— against the District of Columbia Medical Society. The 
ocal district society had also set up machinery whereby it 
could influence the policy of the hospitals in Washington. Its 
constitution, which will be offered in evidence, forbids its 825 
members from assignments with or continuing to serve 
on staffs of any hospital not approved. By the simple with- 
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drawing of its approval from any of these Washington hospitals, 
for any reason whatsoever, the local defendant, District Society, 
could unstaff any hospital it chose; and this policy to unstaff 
any hospital by the simple expedient of withdrawing its name 
from the approved list gave the District Society power to 
impose the unreasonable requirements it did impose and which 
the evidence will establish were imposed upon these hospitals. 
The evidence will show that the District Medical Society and 
its members were quick to adopt and put into effect this sug- 
gestion that emanated from the parent body, the A. M. A., in 
Chicago. Just a week before the A. M. A. Journat article 
appeared on October 2, 1937, at a meeting attended by six of 
the defendants here, a resolution was passed unanimously that 
the membership be admonished to read the entire article for 
their own information and guidance; and we will show that 
four days thereafter the District Medical Society adopted the 
resolution offered by one of the defendants named in the indict- 
ment, and seconded by another, to the effect that a copy of 
this article be sent to each member of the Society as an 
enunciation of its future policy with respect to combating the 
Group Health Association. The evidence will show also that 
the author of that resolution told his associates that such reso- 
lution did express the policy of the society. And we will show 
that the communication to which I have heretofore referred 
stating : 

“As to the ethical responsibilities of the Medical Society of the Dis- 
trict of Columbia, and its members, the conclusion to be drawn from the 
policy as announced from the A. M. A. is inescapable’; and again yeferring 
to those combinations of doctors who sell their services to organizations 
for resale as being, and I am quoting, “certain to lose professional 
status.”’ 

And the evidence will show that the resolution expressly 
stated that the District of Columbia Medical Society is in 
full accord with the contents of the communication referred to; 
of such report, that is, the A. M. A. article, both as to the 
established facts therein set forth, and the implications to be 
drawn therefrom. 

The evidence will further disclose that this feature of the 
plan, the hospital boycott feature which emanated from the 
A. A. to combat Group Health Association, merely con- 
firmed and supported what already had been plotted by the local 
defendants of the District Medical Society. The proof will 
reveal that the formation of the Group Health Association had 
been discussed by the Executive Committee of the defendants 
at a meeting early in June, 1937, attended by a number of indi- 
vidual defendants, and that at that meeting one of the co-con- 
spirators explained that the medical profession had two weapons ; 
one, forbid consultations with physicians doing this type of 
work; and two would be to withhold approval from hospitals 
that would take in cases or assist the movement in any way. 
At a later discussion of the movement this same group were told 
that there were two ways available to combat Group Health 
Association: one, to discipline their own members who under- 
took to participate; and two, the possibility of restraining the 
hospitals through pressure on their staff. : 

During the summer of 1937, as I have said, these various 
subcommittees were appointed to make recommendations with 
regard to Group Health Association. One of these subcom- 
mittees, of which Dr. McGovern was chairman, and Dr. Hooe 
a member, presented a report in writing to the Executive Com- 
mittee on July 12, 1937. We will introduce that report in evi- 
dence, including the statement thereof “The Medical Society 
by its present control over its members and through them of the 
hospitals, can adequately fight, if it is so desired, these small 
units. Full-time employees of the corporations could probably 
easily fail to be put on courtesy lists of the hospitals for one 
reason or another without the fact of the connection with the 
cooperative being even mentioned,” and I still continue to quote, 
“In fact, any of the above methods would necessarily have to 
be camouflaged to the nth degree.” 

I have heretofore told you how the purposes of the A. M. A. 
and the District Medical Society were to be served through 
action by and pressure upon their own members; also how by 
the simple expedient of omitting the name of Group Health 
Association from the list which it approved, the white list, 
the association was effectively barred from and denied privileges 
which it sought to obtain on a basis equally with others. 
shall now point out to you that there is evidence that this white 
list was sent to each one of the Washington hospitals by the 
District Society and that it was intended to and that it did 


‘ constitute a direct threat to such hospital of the consequences 


they might expect if they granted hospital facilities to Group 
Health Association or any of its doctors. But the defendants 
were not content with that. The evidence will reveal that the 
Executive Committee of the Society, attended by seven of these 
defendants, decided that the Society send a more ted letter 
to each of these hospitals, directly asking these hospitals for 
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their cooperation. And this proposed letter, characterized by 
the defendant Willson as a veiled threat to the effect that if 
the hospitals did not comply the society would unstaff them, 
was sent. And we shall further show that in moving adoption 
of this letter the defendant “Hooe moved that the letter warn 
the hospitals that if they failed to cooperate in every way they 
might not be on the approved list. The minutes of that meeting 
will show that while a discussion was underway relative to 
sending that letter one member inquired, and I quote, “If it 
Was meant that the members of the Society would not be per- 
mitted to practice in the hospitals who did not subscribe? In 
other words, if they attempted to practice in the hospitals not 
approved whether the members of the Society would be duty- 
bound to keep clear of such hospitals.” 

The minutes further show that Mr. Sprigg, Dr. Sprigg, 
replied that that interpretation was correct. The minutes also 
reveal that some of the members thought that was too bald 
and in lieu of it the Medical Society at its meeting on November 
3, 1937, attended by about 160 members, including eight of the 
defendants, determined to obtain this cooperation from the hospi- 
tals by less open and more facile methods. The minutes of that 
meeting will show that the Society formally adopted a resolution. 

And this documentary evidence will show further it was 
moved first by Dr. Willson and seconded by defendant Martel, 
and it was placed in this indictment by the grand jury in its 
return. This is the resolution: 

“WueEreas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 
Association, Inc., if it can prevent patients of physicians in its employ 
being received in the local private hospitals; and 

“Whereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 
lay boards of directors, except through its control of its own members 
serving on their medical staffs; and 

“Whereas, Conflicts between the Medical Society of the District of 
Columbia and any local hospitals arising from an attempt to enforce the 
provision of Chapter IX, Article IV, Section 5, of its Constitution should 
be assiduously avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 

“Resolved, That the Hospital Committee be, and is hereby, directed to 
give careful study and consideration to all phases of this subject and report 
back to the Society, at the earliest practicable date, its recommendations 
as to the best way of bringing this question to the attention of the medical 
boards and boards of directors of the various local hospitals in such a 
manner as to insure the maximum amount of practical accomplishment 
with the minimum amount of friction and conflict.’’ 


We shall introduce evidence to show you that this hospital 
committee which was thus assigned the task of working out the 
best way of approaching the Washington hospitals as stated in 
that resolution, consisted of at least eleven doctors, each of them 
being a member of the District Medical Society and each of 
them having a position on the regular or attending medical 
staffs of one or more of eleven of these private hospitals; that 
is, on the staff that manages the medical affairs of the hospital. 

The hospital committee was so constituted by the District 
Medical Society that it included a representative of the attend- 
ing staff of each of these eleven hospitals, and the defendant 
Warfield was the chairman of the committee, and the defendants 
Young and Martel were members of it. 

And I have stated before, the evidence will show Group 
Health Association opened its clinic November 1, announced 
its initial staff of doctors, Dr. Brown, medical director; Drs. 
Selders, Hulburt, Lee and Scandiffio. 

I tell you that Lee and Scandiffio were members of the 
District Medical Society in good standing and members of the 
A. M. A. in good standing. 

Dr. Lee and Dr. Scandiffio already had courtesy staff 
privileges at a number of the Washington hospitals. 

Dr. Richardson when he came a little later had his courtesy 
staff conceded. 

We shall show you the fact that Lee and Scandiffio enjoyed 
these privileges was specifically pointed out by the defendant 
Neill, then president, at a meeting held November 11, 1937, 
and when this was pointed out the defendant Yater suggested 
that the hospitals should be contacted and assurance should 
be given that no member would be allowed to practice there 
if he is a member of the staff of Group Health Association, 

And the first report of the hospital committee which it made 
at that meeting and which was not strong enough, was reported 
back to that committee by the Society on the grounds that 
there seemed to be no assurance that the members of the staff 
of Group Health Association are not already or might not 
become members of the staffs of the hospitals. 

ie ere a show you how these 
hospitals were to any such ebgowaid from the Medical i 
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pital should accept Group Health Association patients; and 
whether the hospital's medical staff should consult with Group 
Health Association physicians. 

We shall show you that at another meeting, December 1, 1937, 
the defendant Warfield, as chairman of the hospital committee, 
again reported for the committee, offering a resolution which 
was adopted then that the hospitals should follow the recom- 
mendations of the A. M. A., limiting their entire staffs to 
A. M. A. members. 

And the evidence will show that the same defendant Conklin 
was again authorized to send that resolution—a copy of it—to 
each one of the Washington hospitals. 

And he did so. 

The evidence will reveal that all twelve Washington hospitals 
succumbed to this pressure of defendants; and that these boy- 
cotts inaugurated and fostered by the combination and con- 
spiracy charged in this indictment were completely successful. 

So effective were they that on March 28, 1938, the same 
defendant Warfield, reporting for his hospital committee, was 
able to announce triumphantly to the Society: 

“Only three of the local hospitals, Columbia, Sibley, and George Wash- 
ington, have not followed this recommendation of the A. M. A, All of 
the local private hospitals are cooperating fully with the Medical Society 
with respect to Group Health Association. 

“At the present time only one of the local hospitals has on its staff 
lists the name of a physician connected with Group Health. 

“This hospital does not revise its staff lists annually as do the other 
hospitals but it has assured the chairman of the hospital committee that 
steps have been taken to deny this physician hospital privileges.” 


Once the defendants succeeded in inducing these hospitals to 
adopt that rule that courtesy staff privileges would be denied 
any doctors who were not members of the A. M. A., the 
defendants’ task, as you can see, in making this boycott effective, 
became comparatively simple. 

All they had to do was to expel those members of Group 
Health Association's medical staff who were members of their 
Society, Lee and Scandiffio, and to bring Harris County's 
Society into the conspiracy and get them to expel Dr. Selders. 
And to see to it that all applications that the Group Health 
Association doctors might make to any of these hospitals would 
be denied independent consideration of those hospitals but which 
would be turned down because of this agreement which they 
had arrived at with hospitals through their coercion. 

You will recall that one of the subcommittees of the executive 
committee of the Society had concerned itself with Group 
Health Association and had reported as early as July 12, 1937, 
that any doctor connected with Group Health Association could 
probably easily fail to be put on the courtesy lists of the hos- 
pitals, for one reason or another, without the fact of his con- 
nection with the cooperative being even mentioned, and, in fact, 
any competitive methods would necessarily have to be camou- 
flaged to the nth degree. 

And this, the evidence will bear out, is exactly what happened. 

We will introduce letters which the president of the Group 
Health Association, who will take the witness stand, wrote 
these hospitals in 1937, with the exception of Casualty and 
Washington Sanitarium—those two were replied to later telling 
them of Group Health Association—requesting that they admit 
the members of Group Health Association at the request of 
the Group Health Association medical director, and requesting 
also that the Group Health Association surgeon, Dr. Selders, 
he permitted to attend these patients while hospitalized. 

And he enclosed with these letters a statement of Dr. Selders’ 
qualifications and experience. 

And later on similar applications were made by Group Health 
Association to Casualty and Washington Sanitarium. 

And applications went later on to some of the hospitals to 
admit other of the Group Health Association doctors in addi- 
tion to Dr. Selders. It wasn’t just applying to him. 

And Dr. Selders was given temporary privileges in normal 
obstetrics only, at Columbia Hospital. 

Dr. Selders was a surgeon and he was given some of the 
temporary privileges in normal obstetrics only, temporary priv- 
ileges for about a month for emergency cases at Garfield. 

And Dr. Selders and some of the other Group Health Asso- 
ciation doctors were permitted to treat a few Group Health 
Association cases at a few of the other hospitals. 

Ten of the Washington hospitals to which Dr. Selders applied 
requested him to fill out formal application blanks giving his 
references, in addition to his education and experience. 

When he did so, his application and references were referred 
by the hospital authorities to the attending medical staffs of 
pi hospitals and their committees, which staffs and com- 

mittees were composed almost exclusively of members of the 
District Medical Society and of the A. M. A. 


And from the records of the various hospitals which we will 
offer in evidence, you will perceive that at least ten of the 
individuals charged as defendants in this case were members of 
the medical staffs or credentials committees of a number of 
these hospitals and acted thereon to protect their respective hos- 
pitals from admitting their competitors, Group Health Associa- 
tion doctors. 

Dr. Selders’ written applications, which he was asked to sub- 
mit by ten of these hospitals, will be here in evidence. 

And of these ten hospitals to which Dr. Selders supplied 
references, seven did not even bother to communicate with him. 

And, the evidence will show that eight of the twelve Washing- 
ton hospitals to which Dr. Selders applied for courtesy privileges 
formally refused to admit him there; four simply failed to grant 
his application. And Dr. Selders was never admitted to the 
courtesy staffs of any of these hospitals. 

And we will offer in evidence the minutes of these various 
boards, staffs and committees of the hospitals and their corre- 
spondence, and it will be clearly revealed therefrom that this 
treatment accorded the Group Health doctors by all of these 
boards was directly caused by the pressure which these powerful 
defendants in this case exerted upon them, and by the opposition 
of the defendants to their competitor, Group: Health. 

And this situation was not confined to Dr. Selders. There is 
more evidence of this character relating to him than to any of 
the other Group Health Association doctors because he happened 
to be a surgeon of Group Health Association, and, as a surgeon, 
hospital privileges were particularly important to him. But let 
me make this clear, that the evidence will be clear that this 
hospital boycott was planned by the defendants before they even 
knew Dr. Selders, and that it was aimed not merely against 
Dr. Selders and not against Dr. Selders as such, but against 
the Group Health Association and any Group Health doctors 
who should request the privileges of treating Group Health 
patients in the hospital. 

For example, one of these hospitals went so far as to give 
written instructions to its admitting officer listing all six of the 
Group Health doctors by name and stating, “These doctors are 
not to be allowed in at any time. And also use every precaution 
that no Group Health Association patients be admitted.” 

Dr. Allan Lee, before he was induced by the defendants to 
abandon Group Health by these charges that they brought against 
him, had applied for courtesy staff privileges at George Wash- 
ington Hospital. 

The defendant Washington Academy of Surgeons—I haven't 
told you much about them yet but that is coming along; it is 
part of the picture—this group of surgeons, on Dec. 8, 1937, 
two days before Lee was induced to resign, recommended to the 
George Washington Hospital that it disapprove Dr. Lee’s appli- 
cation. 

There is another instance, in the case of Dr. Lee. 

When he joined Group Health Association he had courtesy 
privileges at the Emergency Hospital; on October 30, when he 
decided to join Group Health, he attempted to resign from the 
District Medical Society. 

This resignation was not acted upon by the District Medical 
Society and later Dr. Lee withdrew it when they brought these 
charges against him, because he did not want to quit under fire 
at that time. 

But, on November 1, just two days after he had presented his 
resignation to the District Medical Society, he received a letter 
from the Emergency Hospital telling him that his courtesy 
privileges at that hospital had been revoked. 

Dr. Hower, while he was a member of Group Health Associa- 
tion, applied to the Georgetown Hospital where he had received 
his training, his own Alma Mater. He merely sought the 
privilege of treating an emergency case there. 

And that case was the subject of discussion by the executive 
committee of the medical staff of Georgetown, and as a result 
of it, Georgetown adopted for the first time, a rule strictly defin- 
ing what cases should be considered emergencies. 

At Sibley Hospital the executive committee of the medical 
staff required an investigation to be made to ascertain whether 
Dr. Hulburt had any privileges there. 

Dr. Hulburt also applied to Columbia. 

Now, this is significant: 

He applied merely for permission to treat a case of normal 
obstetrics, And, so long as he remained a member of Group 
Health Association, that application at the Columbia Hospital 
was held in abeyance. = 

But, when he resigned from Group Health Association under 
pressure in April of 1938, April 25, then, and only then, after 
he had left Group Health Association, was he rewarded with 
admission to Columbia Hospital. And his application there was 
granted in June of 1938, 
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That is not all. The rest of the doctors as well. 

Here in 1938 Dr, Halstead applied for courtesy staff privileges 
at a number of Washington hospitals. 

He too was a member of the Group Health staff, up to the time 
the indictment was returned in this case, Dec. 20, 1938—no 
courtesy staff privileges at any of these hospitals had been 
accorded to him. 

The evidence will show that other Group Health Association 
members received the same treatment. 

It will show that some of the Group Health doctors, as I 
have said, although not accorded privileges to treat Group Health 
Association cases at any hospitals except in emergencies, did 
from time to time treat other cases during the hospitalization. 
But even in such cases these doctors recognized that they were 
there merely on sufferance and often the hospitals required that 
their connection with Group Health Association be conceded and 
that the treatment take the form of treatment by the doctor as 
his own personal cases, in these rare cases where he was per- 
mitted to do it. 

And we will also in this evidence show examples of harsh, out- 
rageous, impossible and unreasonable treatment accorded to the 
members of Group Health Association by a number of these 
hospitals. 

Some of the patients taken to the Washington hospitals fol- 
lowing automobile accidents or for serious operations, were 
turned away when they or their relatives insisted upon treatment 
by the Group Health Association doctors of their own choice. 

They were forced to seek accommodations elsewhere. 

In one instance such expulsion from the hospital occurred 
after a Group Health Association member had been admitted 
as a patient, put to bed and given morphine, preparatory to 
operation, then denied services of a surgeon, Dr. Selders, because 
of his connection with Group Health. 

She had to dress, in this dangerous condition, leave the hospi- 
tal, get her own taxicab. Her friends were with her and they 
got it at the door. She was seriously sick and in this stupefied 
condition as a result of morphine. 

In other instances Group Health Association patients in need 
of emergency care were kept waiting, their treatment delayed, 
their health jeopardized, while the hospital authorities haggled 
and deliberated over the question of admitting. 

And furthermore the evidence will show that one of these 
hospitals went so far in their boycott of Group Health Asso- 
ciation members that it refused consistently to accept Associa- 
tion checks in payment of the hospital bills—made them get 
cash and bring it in there. 

Even in cases where the members of Group Health were 
operated on not by Group Health doctors but as private patients 
of doctors not connected with Group Health in any way. 

Their mere association with Group Health made these hos- 
pitals refuse to accept any Group Health Association checks 
even. 

WASHINGTON ACADEMY OF SURGEONS 


Now, I promised to tell you about the part the Washington 
Academy of Surgeons played in this consipracy. : 

I have explained before that it is an unincorporated associa- 
tion of surgeons here in the District of Columbia. 

And after Group Health Association opened its clinic, 
Noy. 1, 1937, we find the president of the Washington Academy 
of Surgeons inviting Providence Hospital to refer applications 
made to it for courtesy privileges, over to the Washington 
Academy of Surgeons for its recommendation, and the executive 
staff of Providence Hospital voted to do so. 

And in the same month, November 1937, Georgetown Hos- 
pital also voted to refer applications for courtesy privileges over 
to the Washington Academy of Surgeons. 

And, five of the twelve Washington hospitals to which appli- 
cation was made by Dr. Selders for courtesy privileges referred 
his application over to the Washington Academy of Surgeons. 

And this Academy recommended to each of these five Wash- 
ington hospitals that Dr. Selders’ application be disapproved. 

Washington Academy of Surgeons supplied the hospitals with 
their excuse. It stated, however, no grounds or reason for such 
recommendations, and the proof will show that it deliberately 
acted in this way after the most inadequate investigation, if it 
can be called an investigation at all, of that applicant’s qualifi- 
cations or experience; and the written records of this defendant, 
Washington Academy of Surgeons, will be offered in evidence 
and will clearly reveal the true reason for this defendant's 
adverse action. 

Notwithstanding the fact that the chairman of the Academy's 
committee on hospital privileges was expressly warned again 
by the secretary of Washington Academy of Surgeons not to 
permit Dr, Selders’ connection with Group Health Association 


or 


to influence its decision, the executive council of the Washing- 
ton Academy of Surgeons on Dee. 10, 1937, formally voted to 
give weight to what they term the ethics of the applicant. 
Poor ethics! 

Ethics include violations of some economic restrictions of the 
A. M. A. known as the principles of medical ethics. 

Thus there is written proof that Dr. Selder’s connection with 
Group Hospital Association objected to as unethical by the 
defendant American Medical Association, and which the defen- 
dant, the District Medical Society, as I told you yesterday, 
resolved formally to consider unethical, was the real reason for 
the defendant Washington Academy of Surgeons lending its aid 
to the hospital boycott against the Group Health Association 
doctors. 

I shall now yield to my colleague, Mr. Kelleher, who I 
understand will more briefly state other elements of this case, 
which evidence to be presented to you will demonstrate are true 
beyond any reasonable doubt. 


Additional Opening Statement on Behalf of the United 
States by Mr. Grant W. Kelleher 


Mr, Kelleher:—May it please the Court, and ladies and 
gentlemen of the jury, what Mr. Lewin has said yesterday 
afternoon and this morning explains the evidence which we 
shall offer concerning Group Health Association and the 
alleged conspiracy of the defendants to prevent its operation. 

Thus it is this conspiracy here in the District of Columbia, 
and only this, for which the defendants are on trial. 

But while the alleged conspiracy for the District of Columbia 
has been for something less than two years, it had the country 
as a whole for its background, and for a prologue it goes back 
several years before the commencement of the alleged con- 
spiracy. 

THE BACKGROUND 

Since you cannot understand fully the significance of what 
occurred here unless you view the conspiracy in its proper 
perspective, not as an isolated local occurrence but as a part of 
a national picture, we propose to show you what may be termed 
the background of the conspiracy. 

In substance, we intend to prove that Group Health Associa- 
tion and similar organizations throughout the country were 
designed to solve a pressing social problem, that is, the adequate 
distribution of medical care; and that the efforts of the defen- 
dants to prevent the operation of G. H. A. in the District of 
Columbia were but the outgrowth and result of a nationwide 
long-range scheme of the defendant American Medical Associa- 
tion to stifle competition, economic competition, from such plans. 

We intend to present this evidence through the testimony of 
various witnesses and through numerous doctors. 

The most important of the witnesses will be Dr. Hugh Cabot 
and Dr. Michael Davis. 

Dr. Cabot, as many of you may already know, is one of 
the foremost surgeons in the United States. For many years 
he was a highly successful private practitioner in Boston. He 
has been professor of surgery at several prominent universities 
in the United States. Until quite recently he was a consulting 
surgeon at the famed Mayo Clinic. He is now medical director 
of an organization in Boston very similar to Group Health Asso- 
ciation. And Dr. Cabot is and has been for several years a 
member of the defendant American Medical Association. 

A second important witness on this phase of the case is 
Dr. Michael Davis, who is also an outstanding figure in his 
own field. While not a doctor of medicine but a doctor of 
philosophy, he is an expert on medical economics; that is, he 
concerns himself not with the professional side of the practice 
of medicine, but with its economic side, that is, so that doctors’ 
services and hospitals’ services are made available to men and 
women everywhere. Dr. Davis has been associated with various 
clinics, hospitals, and dispensaries, and for some time was a con- 
sultant on hospital organization. Since 1920 he has been a 
member of committees of two philanthropic foundations, the 
Rockefeller Foundation, and the Julius Rosenwald Fund, which 
committees have been engaged in extensive studies seeking to 
determine how to improve the distribution of health services. 

Now these two witnesses, as I have said, will give you the 
background of the conspiracy. They will show you, in other 
words, the need for Group Health Association, the need for group 
practice, to reduce the cost of care; the need for prepayment to 
spread the cost of care. Dr. Cabot will compare for you the 
practice of medicine today with what it was some forty or 
fifty years ago, in his early years of practice. He will tell you 
that there has been more progress, more advances in the prac- 
tice of medicine within the last fifty years, than there had 
during the entire period of recorded history prior to 1890, In 
1890 the amount of knowledge then available on medical matters 
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could conceivably be learned by a single man. Consequently 
most doctors were general practitioners, family physicians, And 
a specialist was rare except in a few fields. Diagnosis was 
largely based upon physical examination; observation of the 
doctor through his five senses, looking at the patient's tongue, 
holding his ear against the patient’s chest wall. The equipment 
of a doctor was very simple and most of it could usually be 
carried in his little black doctor's bag. Knowledge of disease 
was extremely limited. For example, appendicitis was relatively 
unknown, and people were frequently said to go into a decline 
when, in fact, they were suffering from tuberculosis. Dr. Cabot 
will tell us that since 1890 there has been literally a revolution 
in the practice of medicine. And as a result of this revolution, 
practice today is far better developed, more scientific, more 
exact, than it was fifty years ago. Bacteriology has given us 
serums and vaccines for smallpox, diphtheria, and meningitis. 
Thanks to pathology, it is now possible to detect the presence 
of disease in the lung by examining thin sections of the diseased 
tissue; and the presence or severity of infection in the body can 
be determined. Drugs and their administration have become a 
science. Physiology has been revolutionized. Since 1890 physics 
has given us not only radium for the treatment of cancer and 
the electrocardiogram for the diganosis of heart disease, but it 
has given medicine the most important single method of diag- 
nosis in the entire field of medicine, the x-ray. Now, of course, 
this phenomenal progress in the last few decades in the diag- 
nosis and treatment of disease is of the greatest value to the 
American people. And, at the same time, it is to the eternal 
credit of the man of medicine and science responsible for it. 
And I want to say here and now, that nobody in this case 
intends to, or could, detract from the esteem and credit due 
these men of science and medicine. But, in order for the 
people to reap the benefits of this progress, it is important that 
there be an adequate system of distribution. That is, that the 
medical services of the men and institutions who can give it 
be made more available to the men and women who need it. 

You will see from the evidence in this case that there are 
many well informed men and women today who believe in good 
faith and after careful study that the distribution of medical 
care has failed to keep pace with the problems presented by the 
technical advancement to which I have referred; and that as a 
result there is a large body of American people today who either 
do not receive adequate medical care or are oppressed by the 
heavy financial burden of the care which it does receive. The 
evidence in the case will show that there are at least two reasons 
for this. In the first place, the progress which has been made 
has so substantially increased the cost of medical care that under 
the existing system of private practice by a single doctor on 
a fee-for-service basis, adequate medical care is beyond the 
economic reach of many people. The increased knowledge in 
the field of medicine today has made it really impossible for a 
single doctor to even attempt to grasp the entire field, or any 
substantial part of it. And, consequently, more and more doctors 
are specializing. The result is that the patient, at least in serious 
illnesses, needs the services of not a single doctor but sometimes 
two or more. And, of course, under the existing system, each 
doctor is entitled to and must be paid a separate fee. In addition, 
doctors of today need far more education than the doctor of 
yesterday required. Most doctors today spend eight years in 
medical school. And then from one to two years or more as 
interns or residents in hospitals. The equipment of the doctor 
is far more elaborate, more expensive, than was that of his 
predecessor. For example, he must have available a well 
equipped laboratory, which in turn requires a skilled technician. 
He must have an x-ray; he must have a means for determining 
blood pressure. And the end result of this increase in education 
and equipment which the doctor of today requires 1s that the 
investment and overhead of the doctor is far greater than it was 
forty years ago. And that, of course, is reflected in substantially 
higher medical bills for the patient. : : 

The second reason lies in the fact that illness is as unpre- 
dictable as lightning. But unfortunately, unlike lightning, it 
strikes more than once in the same place. Dr. Cabot and Dr. 
Davis will explain to you this problem; and that may be termed 
the uneven incidence of gue ee They We tell cag na one 
family may go for years without a single serious iiness, as 
caer i ois ey, and that during that same period of time 
another family may be literally plagued with illness, so that the 
cost of care for the first family is negligible, while the second 
family may be bankrupt by medical bills. 


COMMITTEE ON THE COSTS OF MEDICAL CARE 

The evidence will show that this map of the adequacy of 
medical care received by the American people was the subject 
of comprehensive research by a committee of distinguished lay- 
men and physicians known as The Committee on the Cost of 
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Medical Care. Dr. Davis was a member of that committee, and 
he will describe it and its activities to you. He will tell you 
that its chairman was Dr. Ray Lyman Wilbur, at present the 
president of Leland Stanford University, and Secretary of the 
Interior in President Hoover's cabinet from 1929 to 1933. He 
will tell you that this committee conducted a careful study of 
the medical care received by 8,500 families, embracing over 
38,000 individuals. The income of these families varied from 
as low as $1,200 to over $10,000, so that the study represented 
a cross-section of the entire population. 

This study, you will see, clearly establishes that there is a 
remarkable relationship between the amount of care which a 
family can afford and the amount which it receives, for that 
study shows clearly that as the income of the family studied 
went up, the medical care went up, but as the income of the 
family decreased the medical care which the family received 
also decreased; and this even though other studies showed that 
the amount of illness which any family has is not affected by 
the income which it receives. 

The study showed that families in two or three lowest income 
groups, receiving less than $3,000 a year, received far less of 
nearly every form of medical service, including doctors’ bills and 
hospital bills, than the families in the higher income groups. 
The study also graphically demonstrates the disastrous financial 
effects of the uneven incidence of illness and how the burdens 
of sickness are borne by a very few people. The study showed 
that approximately one tenth of the families studied in all of 
the income groups paid $41 out of every $100 spent for medical 
care, but that six times as many people paid only $18 out of 
every $100 spent for medical care. For example, 5 per cent of 
the families earning between $1,200 and $2,000 a year paid as 
much for medical care as 80 per cent of the families. 

What the solution is, however, is a difficult matter. I am try- 
ing to tell you now that we neither expect nor believe that the 
evidence in this case will show the complete answer to this 
problem. This much will appear, however: Group Health 
Association and similar organizations throughout the country 
are intended to and may to some extent improve upon the dis- 
tribution of medical care. Group Health Association seeks to 
reduce the cost of care by combining together under one roof 
general practitioners and specialists in the various states; the 
effect of which is to give a member of G. H. A. the benefit of 
the joint knowledge of the group and, at the same time, to 
reduce the cost of the service of the group by climinating the 
unnecessary duplication of equipment and facilities which would 
result if these doctors were engaged in private practice. It seeks 
to spread the cost of care by a system of periodic regular dues 
which entitles each member to complete medical care within 
reasonable limits, irrespective of the amount of care which the 
member requires. 

As I said, there is no assurance, and there can be none, that 
Group Health Association is the answer to the problem, and no 
one in this case urges that it is. But when you have heard the 
evidence which I have summarized I think you will be convinced 
that the worthwhile objective of the Group Health Association 
to give that body of the American people which cannot afford 
medical care some form of medical care, makes it highly desira- 
ble that such organizations be fostered and encouraged. And 
it would be reasonable for you to assume, in the absence of other 
evidence, that the defendant American Medical Association 
which purports to be an altruistic, public-spirited organization 
of scientific men, would be the first to stimulate and encourage 
experimentation of this kind. 

The evidence will show, however, that the American Medical 
Association has maintained a consistent policy of opposition 
toward such plans and has taken active steps to oppose in every 
way it has at its command such organizations throughout the 
United States, 

I have already referred to the findings of the Committee on 
the Cost of Medical Care. That committee also made certain 
important recommendations which Dr. Dayis will explain to 
you. He will tell you that 35 of the 48 members of that com- 
mittee, representing a very substantial majority of the committee 
and including numerous of the outstanding physicians of the 
country, recommended that in view of the committee’s findings 
Sieg | the inadequacy of medical care, persons with small 
incomes should organize into groups for the purpose of obtaining 
medical care on a prepayment basis from organized groups of 
medical practitioners; in other words, the groups should be ona 
prepayment basis. 

; I will tell you that a small minority on this committee, con- 
sisting of nine members, vigorously opposed this recommendation 
and took the position that prepayment plans are undesirable, 

_ You will be interested to Jearn that two of the defendants 
in this case, the defendants Christie and West, were among those 
nine dissenting members, 
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We shall prove to you that immediately after those recom- 
mendations of both the majority and minority members of the 
committee were made public, the American Medical Association 
unqualifiedly opposed the views of the majority and fully adopted 
and approved the views of the minority. In editorials written 
by the defendant Fishbein and appearing in THe JourNAL oF 
THE AMERICAN MeEpIcaAL AssocraTIon the report of the majority 
was violently criticized and its endorsers publicly excoriated, 
while that of the minority was undeservedly praised. 

We shall show you that at its first meeting after the publica- 
tion of the views of the Committee the American Medical Asso- 
ciation, through its House of Delegates, the governing body, 
adopted a resolution endorsing the minority report which as I 
said, opposed group practice on a prepayment basis as expressive 
in principle of the collective opinion of the medical profession. 

On the other hand, we shall show you that in June, 1934, 
the American College of Surgeons, which consists of 11,000 
of the most reputable surgeons of the United States, recom- 
mended that experiments with periodic prepayment plans be 
continued, because they furnish a reasonable expectation of 
providing for low-income groups more adequate medical care. 

One week after this recommendation of the American College 
of Surgeons was made public the American Medical Association 
adopted another resolution, condemning the College for its 
recommendation and demanding that that organization, that 
independent organization of surgeons, explain to the A. M. A. 
the reasons for its action. 


FUNDAMENTAL PRINCIPLES ADOPTED BY A, M. A. 


Finally, we shall show you that in 1934 the American Medical 
Association adopted general so-called fundamental principles 
to govern experiments to provide more adequate care to people 
with moderate means. 

It will appear in evidence in this case that the American 
Medical Association insisted that any plan comply with its 
general principles if it was to be permitted by the American 
Medical Association, and that it insisted that all of its local 
societies enforce these principles. 

You will see that one of these principles required that any 
plan embrace within it all of the qualified physicians within the 
locality to be served by the plan. Another required that the 
cost of medical service in any plan must be borne by the patient 
who could afford to pay at the time the service was rendered. 

Thus by the adoption of these “Ten Commandments” the 
A. M. A. made it impossible for organizations such as Group 
Health Association to comply, since of course such an organiza- 
tion was limited to the members of their medical staff, and since 
payment is not contemplated at the time of the rendition of the 
service, but is taken care of in the form of regular monthly dues. 

This evidence to which I have referred will serve to illustrate 
to you the hostile policy of the A. M. A. toward group practice 
on the pre-payment basis. But here and now I should like to 
caution you ladies and gentlemen that this hostility would not 
in and of itself be reprehensible if the A. M. A. had limited itself 
to peaceful persuasion in seeking to obtain adherence to its 
policy. 

We shall show you, however, that the American Medical 
Association did not so confine itself, but that it exerted all of 
its tremendous powers to force doctors and hospitals throughout 
the United States to abide by this requirement. 


POWER OF THE A. M. A. 


At this time please bear in mind what the evidence will show 
concerning the power of the A. M. A.; how exclusion or expul- 
sion of a doctor from that organization not only gives him a 
professional black eye but denies to him essential consultation 
with his fellows; how the system of approval and registration of 
hospitals makes it possible for the A. M. A. to obtain the ouster 
from the staff of any hospital approved or registered by it of 
any doctor of whom the A. M. A. disapproves for any reason 
whatsoever. 

And we shall show you that it was the use of this power to 
oust from the United States experimentation with plans such 
as this, which furnished the pattern, the master plan of attack 
for the conspiracy in the District of Columbia. 

We shall prove that doctors in Texas, in California, in Wis- 
consin were expelled from their local societies for participation 
in plans like G, H. A., and that in two instances the defendant 
American Medical Association, through its Judicial Council, 
approved the action of local societies by itself expelling these 
doctors from the A. M. A. 

You will see from letters from two of the defendants in 
this case, the defendants West and Leland, that the action of 
the California Society was taken even though these two 
defendants knew that the doctors involved were, and I quote 
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them, “thoroughly competent physicians,” and that the organi- 
zation with which these doctors were associated, and I quote 
again, “delivers good medical service.” 

You will see that in all of these instances the defendants 
themselves admit that the one objection which could be taken to 
these doctors was that they were engaged in contract practice 
on a prepayment basis. 

We shall go further than this. We shall show you that the 
use of the private hospitals in the District of Columbia to pre- 
vent the operation of the G. H. A. had its precedent in action 
taken by the A. M. A. to utilize its control over hospitals to 
prevent operation of plans in two other parts of the United 
States. 

TRINITY HOSPITAL 

The evidence will show that in 1935 the staff of Trinity Hos- 
pital in Little Rock, Arkansas, was engaged in supplying med- 
ical care to certain Little Rock citizens on a prepayment basis. 
On Sept. 9, 1935, the defendant Cutter wrote the superin- 
tendent of that hospital demanding an explanation, and when 
the superintendent, well aware of the hostility of the American 
Medical Association, in reply did no more than to admit the 
fact that the hospital was so engaged, the defendant Cutter, in 
a subtly-phrased letter, threatened to drop the Trinity Hospital 
from the register of the American Medical Association if it 
continued in this plan. The staff of Trinity Hospital persisted 
and refused to yield; and the following year you will see that 
the defendant Cutter made good his threat by dropping that 
hospital from the register of the A. M. A. because, as he wrote, 
“its contract plan makes it inconsistent for us to further endorse 
that institution.” 

In other words, that Cutter upheld action by the A. M. A. 
the effect of which was to disgrace Trinity Hospital in the eyes 
of the medical world. 


MILWAUKEE MEDICAL CENTER 

I have already told you that you would learn from the evi- 
dence in this case that certain doctors in Wisconsin were 
expelled from their local societies and from the A. M. A. for 
their participation in a plan like the G. H. A. The name of 
that plan was the Milwaukee Medical Center; and we shall 
prove that even while the expulsion proceedings of the local 
society and of the A. M. A. were pending against these doctors, 
the defendant Cutter invoked the resolution of the American 
Medical Association that doctors on the staffs of approved hos- 
pitals be members of the A. M. A.; he invoked that resolution 
as against all of the Milwaukee hospitals for the purpose of 
obtaining the ouster from those hospitals of the doctors asso- 
ciated with the Milwaukee Medical Center. And that resolu- 
tion, incidentally, of the American Medical Association was 
adopted, according to the defendant Cutter himself, and I quote 
him, “to smoke out from the staffs of hospitals certain doctors 
who are objectionable and whom the hospital felt a delicacy 
about removing.” 

As I say, Cutter invoked that resolution against all Miul- 
waukee hospitals, and they all yielded to that pressure except 
one. Mount Sinai Hospital at first refused to take the action 
which Cutter had recommended. 

You will see from the evidence which we shall offer that in 
1938, simultaneously with the conspiracy here in the District of 
Columbia, the defendant Cutter wrote the superintendent of 
Mount Sinai Hospital and told him that in view of the refusal 
of that hospital to drop the members of the Milwaukee Medical 
Center from its staff, he recommended to the Judicial Council 
of the American Medical Association that the hospital be 
dropped not only from the approved intern list but from the 
register of the American Medical Association. In this instance 
you will see that this threat brought prompt results. Within a 
few days the superintendent of Mount Sinai notified the defen- 
dant Cutter that all of the doctors of the Milwaukee Medical 
Center had been dropped not only from the active staff, but 
from the courtesy staff of that hospital. 

This completes my side of the evidence which we shall offer 
to show the nation-wide opposition of the American Medical 
Association to group practice on a prepayment basis. 

I come next to a consideration of the reasons for the Opposi- 
tion of the defendants to G. H. A.; and this, in turn, requires 
me to consider, first, the reasons which the evidence which we 
shall offer will show the defendants at times assigned for their 
opposition and the reason which the Government contends 
actually motivated the Sooper ty = 

documentary evidence w we propose to offer 
a some of the defendants urged that they Pe aw 
Why? Because, first, Its set-up would necessari it in a 
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reduction of the quality of medical service below that of the 
private medical practitioner, and, second, because G. H. A. was 
illegal. 

So far as the first reason is concerned, I not only point out 
that the evidence will affirmatively show, first, that G. H. A., 
by being a purely voluntary organization, by permitting its 
members to drop the organization or to sign up at their own 
free will, gives to those members all of the freedom of choice 
which is either necessary or desirable; secondly, that the fact 
that the members of the G. H. A. are paid salaries instead of 
fees in no way affects the quality of medical care given by 
those members; and, thirdly, that the medical affairs of the 
Association are handled entirely by a medical staff, under a 
medical director, and without any interference whatever from 
the lay board. 

QUALITY OF MEDICAL CARE 

I am sure that when you have heard that evidence you will 
realize that the quality of medical care which G. H. A. gives 
to its members is at the very least the equivalent of the care 
which the average medical practitioner in the District of Colum- 
bia gives to his patients. 

The second reason of the defendants, that is, that G. H. A. 
was illegal, requires some explanation by me. You will, find 
from the evidence which we shall offer that the defendants at 
times urged early in the period of the conspiracy that G. H. A. 
was illegally organized, for one of two reasons: either, first, it 
was engaged in the practice of medicine without a license, or, 
secondly, it was engaged in the insurance business without 
having complied with the insurance laws of the District of 
Columbia. 

Now, of course, ladies and gentlemen, whether Group Health 
Association is illegal and whether, even if it is, that constitutes 
a defense of the activities with which the defendants are 
charged, are matters of law for his Honor on the bench and 
not for you. But while you are not concerned with the legal 
aspects of this matter, you will be interested in certain circum- 
stances concerning the successful efforts of G. H. A. to adjudi- 
cate this matter. This is so because we believe the circumstances 
will demonstrate to you that the defendants, in opposing 
G. H. A., were not particularly concerned with obtaining 
enforcement of the laws of the United States, but we insist 
they were using this claim to hide their real motive; that they 
entered into this conspiracy to suppress the competition of 
G. H. A. in the practice of medicine in the District of Columbia. 

The facts which we shall show are briefly as follows: 

Late in 1937 certain officers of G. H. A. became aware of the 
claims of the defendants concerning its illegality. They therefore 
approached the appropriate officials of the District of Columbia 
charged with the enforcement of the laws which were involved, 
and G. H. A. then determined to file suit to determine the 
legality of its organization once and for all. Accordingly, on 
Jan. 27, 1938, suit was filed in the District Court of the 
United States for the District of Columbia. That is the same 
court in which you ladies and gentlemen are now sitting. The 
suit was filed to determine whether G. H. A. was engaged 
in the practice of medicine or in the business of insurance, in 
violation of the laws of the Distrct of Columbia. Mr. Justice 
Bailey, a colleague of Mr. Justice Proctor who presides here, 
presided in that case. 

On July 27, 1938, Mr. Justice Bailey handed down a decision 
in favor of Group Health Association, holding, first, that it was 
not engaged in the practice of medicine; second, that it was not 
engaged in the business of insurance, and therefore that it was 
not violating any of the laws of the District of Columbia. In 
other words, he held that G. H. A. was a perfectly legitimate, 
legal organization under the laws controlling in the District of 
Columbia. 

The evidence will show that the alleged conspiracy was in 
full swing and had been for many months prior to the filing of 
this suit in January 1938. This suit, as I have said, was pending 
for a period of six months. Now, if the defendants’ justification 
of their activities on the ground of illegality was really in good 
faith, one would expect that the filing of this suit furnished a 
happy solution to their problem and that there would have been 
a cessation of their activity during the pendency of the suit and 
after that decision. 

But what are the facts which we shall prove? We shall show 
you that on March 16, while this suit was pending, the District 
Medical Society formally expelled a physician from G, H. A. 
membership. On March 9, while this suit was pending, the 
defendant Harris County Medical Society filed formal charges 
against Dr. Selders looking toward his expulsion. 

While this suit was pending the defendant, Washington Acad- 
emy of Surgery, recommended to five of the local hospitals that 
2 deny hospital privileges to Dr. Selders. 

n the spring of 1938, while this suit was pending, Dr. Thomas 
Lee, acting upon the advice of the defendant Neill, president of 


the local Society, refused to consult with G. H. A, Dr. Price 
concerning a patient with a serious heart ailment. 

On March 28, 1938, while this suit was pending, the Hospital 
Committee of the Medical Society reported on the floor of that 
Society that all of the Washington hospitals were now cooperat- 
ing against G. H. A. and that the only hospital which had a 
member of G. H. A. on its staff had given assurances that that 
member would be dropped. 

That is some of the evidence which we shall offer concerning 
the activities of the defendants during the pendency of this suit. 

Let us now look to the evidence concerning the defendants’ 
activities after this suit was determined in favor of G. H. A. 

It will appear in evidence that on July 28, 1938, the day after 
this decision, G. H. A. wrote a letter to all of the local hos- 
pitals calling attention to this decision and requesting that the 
members of its medical staff be now admitted to the local hos- 
pitals. What was the result? One hospital even went so far 
as to reconsider the matter and then deny Dr. Selders the 
privilege. Three of the local hospitals refused to consider any 
change. The rest of the hospitals ignored the letter of July 28. 

Moreover, we shall show you that as late as September 1938, 
almost two months after this decision, a young doctor in New 
York by the name of Hammerly, who had been asked by Group 
Health Association to consider a position on its staff, wrote 
unwittingly to two of the defendants in this case inquiring 
whether A, M. A. would be offended if he took such a position. 

We shall show you that the defendant Fishbein wrote this 
young doctor telling him that— 

“It has been my observation that young men who depart from 
the established practices of the American Medical Association 
find it exceedingly difficult thereafter to achieve prestige among 
their fellows.” 

And we shall show you that the defendant West wrote this 
doctor and sought to discourage him from joining G. H. A. on 
the ground that G. H. A. was illegal—even though two months 
before, this court had held that G. H. A. was legal. 

This evidence I think will show you that the reasons which 
the defendants gave at times for their opposition to G. H. A. 
were not the real basic reasons of the defendants. 

What, then, was the real reason? We shall introduce sub- 
stantial, competent evidence to prove that the real reason of the 
defendants was business and economic; that is, that they feared 
the economic competition of Group Health Association and that 
therefore they embarked upon and carried out this conspiracy to 
prevent G. H. A. from interfering with the financial return 
which the local defendants received from the private practice of 
medicine in the District of Columbia. 

_ We shall prove to you that even before Group Health Asso- 
ciation started, the defendants privately conceded among them- 
selves that many people might view the plan as highly desirable, 
since it represented an effort by responsible, honest, public- 
spirited men to do something for their fellows if possible. You 
will see that many of the members of the local Society recog- 
nized that there was good reason to believe that G. H. A. 
had every reason to succeed; and we shall show you that it 
was this potential success of G. H. A., and not any defect or 
weakness in its organization, which became the real concern 
of the defendants, and they took action to block the operation 
of G. H. A. upon the theory that the success of G. H. A. and 
its expansion to include employees of other agencies of the 
Government living in the District of Columbia and in nearby 
Maryland and Virginia might seriously curtail the amount of 
private practice in the District of Columbia and thus reduce 
the financial return of the defendants. 

You will see that one of the leaders in the activities of the 
Society, Dr. Mattingly, told the board of trustees on July 24, 
1938, that if G. H. A. obtained its maximum enrolment it 
would result in the necessary exodus of a large part of the 
medical profession from the District of Columbia. 

You will see that the defendant Woodward took the same 
view in an article in Tae JouRNAL oF THE AMERICAN MEDICAL 
Association, on Oct. 2, 1938, to which Mr. Lewin has already 
referred, and which, as you will recall, was written upon the 
specific authority of the board of trustees of the American 
Medical Association and under the direction of the defendants 
West and Fishbein. 

After citing figures to show the proportion of the total popu- 
lation of Washington which G. H. A. might seek to withdraw 
from private practice in medicine, Dr. Woodward wrote that the 
effect of such withdrawal might withdraw persons able to pay 
for medical service and would materially disturb medical prac- 
tice in the District of Columbia, 

We shall also show you that this same defendant, Woodward, 
wb to enlist the cooperation of the Maryland and Virginia 

ical societies in the fight against G. H. A., principally with 
the argument that the personal economic interests of the doctors 
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in those states were at stake. He called attention to the fact 
that members of societies in counties immediately adjacent to 
the District of Columbia have an active personal interest in 
the matter. He urged these societies to cooperate with the 
local society of the District of Columbia because “certainly 
there is every reason why you should do so, not’ only from the 
standpoint of national interest but from the standpoint of local 
interest.” And lest the doctors in those states should not 
understand the question, he warned them “against the competi- 
tion with independent medical practice which will be set up by 
this Federal subsidy of a lay organization to buy and sell 
medical service to patients” in those states. 

You will see from the minutes themselves which we intend 
to offer in evidence that the minutes are even more full of this 
matter of economic self-interest. You will see that on several 
occasions members warned that the income of doctors would 
be far less “if this Federal proposition goes through.” Another 
urged the Society to take up the cudgels against G. H. A. 
because “we should look to the future. These plans all threaten 
the coming generation of physicians in their income.” 

You will see that the defendant McGovern urged action by 
the Society because he looked upon, as he put it, this organiza- 
iton “as coming in and interfering” with his business, because 
he intended to be in private practice for twenty years or more 
and that he did not intend, if it could be avoided at all, to 
permit this organization to come in and interfere with his work 
and income. 

Ladies and gentlemen of the jury, that evidence which I 
have just summarized will show the keystone of the conspiracy, 
the economic purpose of the defendants to destroy legitimate 
competition in the practice of medicine in the District of 
Columbia. 


Fepruary 6, AFTERNOON 


The proceedings were resumed at the expiration of the recess, 
at 1 o’clock p. m. 


Opening Statement on Behalf of the Defendants 
by William E. Leahy 


Mr. Leahy:—When in the recitation of those facts which 
brought forth this prosecution I fail to preface before each 
statement that “the evidence will show this” or “the testimony 
will show that,” will you kindly believe me when I say that the 
facts which I state will be based on evidence and testimony. 
The repetition of that assertion I eliminate only for the sake 
of not duplicating, and in the preservation of time. 

In order that you may know just what the Medical Society 
of the District of Columbia actually and truly is, how it is con- 
stituted, how it operates and what its structure is, let me briefly 
tell you its story. ‘ 

One morning at the stated hour of 11 o’clock, in an old tavern, 
then called Tennison’s, on Pennsylvania Avenue, in this city, 
near 14th Street, were sixteen men. They met to form a medi- 
cal association in the District of Columbia. There were good 
Names among those men. Some of these physicians, still bear- 
ing the same names, sit opposite you as defendants. There was 
a Warfield among them. Other names you will recognize— 
McWilliams, McMahon, Hutchinson; and back in that dim day 
in our nation’s history they met to form a medical association 
of the District of Columbia, because the people of the District 
of Columbia were being imposed upon then by quacks and 
sharks. 

Sixteen or 17 months later, to be exact, on the 16th day of 
February, 1819, this association, now a defendant in this cause, 
received its charter from the Congress of the United States. 
It was the first scientific society which the Congress of the 
United States ever chartered. It was twelfth on the list of 
medical associations which had been formed, some while our 
states were still colonies and others shortly after the finish of 
the American Revolution. 

New Jersey had its medical association as early as 1766; and 
notwithstanding the ravages of war which had swept across the 
colony of Massachusetts, those medical men, those doctors of that 
colony, were still thoughtful enough of the public health of 
their people and the service which they could render them, that 
in 1781, even before the surrender of Cornwallis, Massachusetts 
had its medical society. 

In 1799 Maryland formed its medical society. This Medical 
Society of the District of Columbia is the natural heir to that, 
because four of those men who sat in that group that morning 
were from the State of Maryland, four were from Virginia, two 
were from Massachusetts, three had been born and raised here 
in the district of Columbia. And the charter under which the 
Medical Society of the District of Columbia first floated bears 
upon its face the names of Henry 
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Clay and James Monroe. 
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Since 1819 the Medical Society of the District of Columbia 
has functioned for the good of its people and in the service of 
mankind. 

The old charter, a bit antique in its language, nevertheless 
contains in one of its clauses the answer to the statement made 
as one which the prosecution asks you to take as gospel truth, 
namely, that these doctors, in this matter of G. H. A., were 
acting solely as economic competitors. That charter contains, 
as I said, the answer to it when it said in one of its provisions, 
back in 1819— 

“Nothing in this charter shall be construed to give the Medi- 
cal Society of the District of Columbia the right to control 
prices for the services which its members give to those who 
are sick.” 

Since that day the ethics to which every doctor in the District 
of Columbia has conformed have said that open competition is 
the life of the medical profession just as it is the most desirable 
element for the patient. 

Now, what has the Medical Society as it exists to do with 
reference to the association commonly known and called the 
American Medical Association? Perhaps if I just briefly out- 
line to you the general structure now of the American Medical 
Association you will see how this group, our own medical men, 
our own physicians, our own folks, fit into this scheme of the 
American Medical Association. 


AMERICAN MEDICAL ASSOCIATION 

The American Medical Association was formed almost a 
hundred years ago, to be exact, in 1847. It is an incorporated 
association, just as the Medical Society of the District of 
Columbia is an incorporated association. And may I join with 
my friends of the prosecution in saying to you that each is a 
purely voluntary association. No doctor on earth is compelled 
to join. No one coerces, forces or compels him to enter into 
association with his fellow doctors except his own free will and 
his voluntary choice. There is not a doctor in the District 
of Columbia who is forced to take out membership in the Medi- 
cal Society of the District of Columbia. If he does, he does it 
because he wishes so to do, because it is only human among 
professional men as it is among many groups, perhaps some of 
you, to be associated in some organization—the Elks, or the 
Knights of Columbus or the Masons or what not—because you 
may like the association of good men; and professional men like 
the association of professional men. 

And so this purely voluntary association is, in turn, a con- 
stituent member of the other purely voluntary association, the 
American Medical Association. 

The American Medical Association, formed as it was back 
in 1847, is patterned precisely on our form of government; and 
if our form of government is the noblest experiment of man 
for the government of his fellowmen, then there can be no 
attack made upon the assertion that the American Medical 
Association is the most truly democratic voluntary association 
in the world today. There is no other patterned like it. It is 
the most perfect professional association for the advancement 
of the science and art of medicine which was ever conceived, 
because it has copied its structure after our own Federal 
Constitution. 

And may I disabuse your minds at the outset of this covert 
insinuation, if not open statement, made by the prosecution, that 
the American Medical Association is in business. You have 
heard counsel say—in fact, I think both counsel said in their 
opening statement—that two of these officers were paid 
employees of the Association; they conducted the business end 
of the Association. 

The American Medical Association is not in business. The 
District of Columbia Medical Association is not in business; 
and by no stretch of the imagination or description of human 
speech can either or both be denominated business corporations. 

Throughout the various states of the United States, divided, 
as you know, into counties, we find the first of those groups 
which constitute the American Medical Association—the county 
association of doctors. They are gathered together in an inde- 
pendent unit, just as voluntary as any association can be. Not 
a single doctor in any county is compelled to join his county 
association. His membership is the pure voluntary choice of 
his own mind, his own preference and his own desire. But 
that group of men who wish to associate themselves together 
for the advancement of the art and science of medicine and its 
practice under ethical standards for the benefit of mankind is 
the unit which reaches down into your home and my home, 
with your physician and my physician who is going to practice 
medicine ethically and under honorable principles which have 
existed ever since old Hippocrates, 460 years before Christ, 
practiced medicine under the supremacy of a civilization which 
has never been equaled in the history of time, when Athens 
was in her prime. 
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Ever since 460 years before Christ doctors have adhered to 
those noble, those inspiring and those lofty ideals which have 
made their profession, next to those who practice the profession 
of God himself, the most priestly and the most God-like under 
heaven, 

This county association is an absolutely independent unit. 
The American Medical Association has absolutely no control 
over who belongs to it, how they came to join it, how they are 
elected. It has nothing whatsoever to do with the affairs of 
it any more than our Federal Government has to do with the 
government of Montgomery County’ or of Prince George 
County in the State of Maryland. 

In order to further carry out the similitude of this organiza- 
tion to our own national government, just as the counties 
are bound together to form states, so these county associations 
are bound together into a state organization, so that each state 
in the United States has its own state organization. The state 
organizations are called constituent members. The county 
organization is called a component member; and then these 
various state organizations are all bound together in the Ameri- 
can Medical Association. 


THE HOUSE OF DELEGATES 


In order that the American Medical Association may have a 
clear, accurate, definite reflection of what the practice of medi- 
cine should and ought to be for the best interests of the people 
of the United States as a whole it is provided that the American 
Medical Association shall hold what they call a meeting of their 
Tlouse of Delegates at stated periods. The House of Delegates 
is a meeting of those doctors who have been elected by their 
own county associations and state associations, and they all get 
together just as Congress does. But instead of their being 
called Representatives and Senators, they are all delegates of 
the American Medical Association gathered together in a con- 
gress to discuss—what? The standards of the profession, the 
ethics of a doctor; what the profession should do for the best 
interests of the people! 

That is the only concern of the American Medical Association. 
It is the only concern of the District of Columbia Medical 
Association. 

The only difference between our own Medical Society of the 
District of Columbia and the Harris County, Texas, Medical 
Association which you have heard described is that the Harris 
County, Texas, Medical Association is one of these component 
units I spoke to you about. It is one of those local county asso- 
ciations. The District of Columbia, of course, not being sub- 
divided, but in itself as an entirety, has its own association 
which takes care of the entire District of Columbia. 

Each unit governs itself. The District Society has absolutely 
no control of what the Harris County Medical Society shall 
do; the only unity being that every man who is a member of the 
American Medical Association becomes a member of the Ameri- 
can Medical Association if he joins his county association, 
because a county association is, in turn, a component member 
of the American Medical Association; and the only unity exist- 
ing between the members as individual members of the American 
Medical Association is this, that if they desire to become mem- 
bers—and it depends exclusively and entirely upon their own 
desire—then to remain members they must conform to those 
standards of right practice in the public good which 110,000 
doctors out of 160,000 or 170,000 doctors in the United States 
have fought to conform to; and if a majority is supposed to 
rule a profession about which you and I know nothing, about 
which none of us except the doctors can tell, then certainly if 
a thundering voice of 110,000 have spoken it ought to be, even 
by the prosecution, accorded the credit of at least honesty of 
purpose. 

Now we come to the individual defendants. Perhaps I should 
not omit from the discussion our own Academy of Surgeons, 

but really it comes into the picture so little that if we said noth- 
ing about it you would not fail to understand the trend of the 
testimony. It is just an academy of surgeons who in turn have 
voluntarily grouped themselves together in order to see to it 
that the practice of surgery upon the public shall be governed 
by proper standards in the public interest. . 

Now we come to the individual defendants. I am not going 
to rename them all, You saw most of them yesterday as they 
stood up to be identified, when you ladies and gentlemen were 
being qualified to sit here as judges of the facts. They are all 
men who have been members of their own Medical Society of 
the District of Columbia and of the American Medical Associa- 
tion for many, many, many years. They have practiced medi- 
cine under those ethics and standards for so many years that 
but few of them could not be the father of most o you on this 
jury. Their own medical association ethics have guided the 
conduct of each and every one of them; and blazoned forth in 
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the very first section of the constitution of the American Medical 
Association is that the standard of the practice of medicine by 
doctors in these United States shall be guided by the principles 
of rendering service to humanity, and let what you get for it be 
second. The constitution will be read to you, and that has 
never been changed. 

Something was said to you in the opening statement about the 
standards which we call ethics, and the imputation was made, 
which requires an answer, that we autocratically fixed those 
standards, and that if one does not conform to them, then the 
societies, from the top down to the component county societies, 
seck to destroy a person who fails so to conform. 

The plain answer to that was given also, but perhaps you did 
not get it. There are approximately 60,000 doctors in the 
United States who do not conform to those standards. There 
are 60,000 doctors against whom the American Medical Asso- 
ciation has never moved, and those doctors did nothing contrary 
to the public interest. 

In the District of Columbia there are 2,000 doctors. Eight 
hundred and twenty-five belong to the District of Columbia 
Medical Society. There are then approximately 1,200 doctors 
in the District who do not belong. I do not think that even the 
prosecution can produce a theft or a murder or an assault and 
battery committed upon one of the doctors who does not belong 
to the Society. It goes back to what I told you it is—a purely 
voluntary association of honorable men, men who have worked 
their lives down to the point now where the sun is sinking, in 
the honorable practice of a profession which they thought should 
never be practiced by any man or group, no matter by what 
high-sounding name it may be called, whether it be by way of 
experimentation or accomplished fact, which practices or advo- 
cates the practice of that profession in a manner contrary to the 
best interests of the patient and the public good. 


PRINCIPLES OF MEDICAL ETHICS 


The American Medical Association has had that standard of 
ethics ever since it was organized. The American Medical Asso- 
ciation had little to do with the formulation of these ethics. It 
was done for them years and years ago, as far back as 1803 
when an English physician named Thomas Percival formulated 
the ethics of the medical profession for the College of Surgeons 
in the city of Manchester, England. Those ethics were formu- 
lated on the old oath of Hippocrates, and they have come down 
through the ages, through civilization dead and gone, through 
millions of people who have tried experiments like this G. H. A., 
and they have always proved the only safe standard under which 
medical care can be adequately distributed in safety to the 
public and the patient. 

Let us briefly advert to Group Health Association, Inc. You 
have heard it called in the opening statement variously as a 
consumer cooperative—names you never heard of until about 
1932, perhaps. You have heard the practice of medicine 
described as the “distribution of medical care’; and you will 
find that along about 1930, and particularly after the crash of 
1929, among certain members of the public who thought that 
by some, as they thought, new experiment they could cure the 
ills of all humanity, there sprang up these various new notions 
of social philosophy, and they tagged them with a new name. 
Perhaps you have heard it. They are new ideologies but these 
new ideologies came into clash with the ordinary method under 
which you and I were born and lived, and they thought that in 
order to cure the social evils of which this country was suffer- 
ing, and the world itself was suffering, they ought to destroy 
the old order entirely and start all over again. 

There was no indication in this experiment of the Group 
Health Association just what would happen after they had 
destroyed the practice of medicine as it had progressed in this 
country ever since the early days. But that was not their 
objective. Their objective was to impose upon the medical 
profession of the District of Columbia this social economic 
experiment, and if the medical profession, who in all this world 
are the only ones who can judge whether medicine is being 
practiced properly or not—if the medical profession did not 
like it, they could lump it and get indicted. 

This Group Health Association was not the spontaneous out- 
burst of these employees of H. O. L. C. in the “low income 
brackets.” They love to use those terms— “low income 
brackets,” poor people who cannot afford the expense of ill- 
ness and who suddenly find they are suffering with an illness 
which sends them to bankruptcy and breaks up their homes, 
It did not rise in that way. The Group Health Association, 
Inc., was one of the most paige conceived schemes which 
has ever been put into operation, It did not rise in the Home 

‘Corporation at all, but it had risen under the 
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. advice, counsel, inspiration, and instruction of certain groups 
who again styled themselves under a catch phrase—a “foun- 
dation” or a “fund.” 

The background of this alleged conspiracy was just 
rehearsed to you this morning. In that background the prose- 
cution was careful to omit those experiments of a similar char- 
acter to this which had been tried and found wofully wanting, 
when either the foundation or the fund which sponsored their 
inception and their experimentation withdrew funds which were 
necessary for them to continue to exist, or they simply died 
“a-borning.” 


They told you this morning that since 1890 the science or art 
of medicine as practiced in the United States had progressed 
more rapidly than in any other period of known time. Had the 
prosecution been fair it would have told you that those advance- 
ments in the practice of medicine were due to the efforts of the 
American Medical Association to prevent the destruction of 
that progress by the quack and the charlatan who advertised 
his wares in such language as Group Health Association adver- 
tises to catch the public with the phrase— 

“You can budget your sickness expenses. 
much a month and get adequate medical care.” 

And you will find that the American Medical Association 
has been so constantly on the alert for the advancement of the 
science and art of medicine that today young doctors training 
to become the doctors of tomorrow no longer have to go to 
Vienna or Germany to practice and learn, but the doctors of 
Germany and Vienna come to the United States. Today medi- 
cine has been brought to the highest standard ever known in 
the history of the world; and the prosecution says they cannot 
deny that statement. Medicine and its practice has been under 
the control, direction, advice, instruction, and careful preserva- 
tion by the American Medical Association and its constituent 
and component societies. 


You can pay so 


COOPERATIVE LEAGUE 


I told you that this scheme was not one which spontaneously 
burst like the inspiration of some poet or musician, so that out 
of the brain of some one came this unusual plan. Back in 1919 
a man named Edward A. Filene established what he called a 
Cooperative League up in Boston. In 1922 the name of that 
league was changed to the Twentieth Century Fund. Edward A. 
Filene’s perhaps closest friend was John H. Fahey, chairman of 
the board of the Home Owners Loan Corporation. He was so 
close a friend that he is executor under Mr. Filene’s will. Mr. 
Filene died in 1937. 

The Twentieth Century Fund had a department which was 
called the Medical Economics Department. That fund was well 
financed. It had back of it 150,000 shares of Filene’s store, 
which paid $1 a year dividends. It had $500,000 in good bonds 
and stocks. So that when the prosecution points you to the 
power of the American Medical Association and the power of 
the various constituent and component societies thereof, I ask 
your attention to the testimony as to the power behind Group 
Health Association. 


TWENTIETH CENTURY FUND 


That fund was a corporation. Its name, after 1922, was the 
Twentieth Century Fund. It was a hundred years ahead of 
you and me—or thought it was. It was a twentieth century 
idea, away off in the future. It was engaged in the study and 
investigation into, and the recommendation for, various, as they 
said, forward-looking projects; so that the American Medical 
Association, which had the benefit of the experience of a hundred 
years, the District Medical Society which had the benefit of the 
knowledge, the training, the advice, the cooperation and associa- 
tion of its members since 1819—they were Tories, obstructionists, 
if they did not believe in what the Twentieth Century Fund 
proposed. 

Now, was this Twentieth Century Fund, in the department of 
Medical Economics, composed of doctors who knew something 
about the practice of medicine? No. R, W. Rickard had charge 
of that. And then in the fall of 1936, to be exact, on the second 
and the 30th of October of that year, there seemed to have come 
into the Twentieth Century Fund a desire for renewed activity 
in the shape of its investigation into and recommendation for the 
practice of medicine in the United States. 

There had been formed theretofore another corporation called 
the Health Economics Association. So the Twentieth Century 
Fund revamped the charter of that ration and put Mr. 
Rickard in charge of Health Economics Association, Inc., as its 
executive vice president. 


Then, at the same time, they organized another tion 
and gave it another fancy name, calling it the Good Wilt Fund. 
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HEALTH ECONOMICS ASSOCIATION AND GOOD WILL FUND 


Health Economics Association, Inc., and the Good Will Fund 
are godfather and godmother to Group Health Association, Inc., 
that we have been talking about, because in October Mr, Penni- 
man, the name that you have heard mentioned heretofore, made 
what he thought was a brilliant and a sudden discovery hitherto 
unknown to mankind. He had come from outside the District 
of Columbia and was director of personnel with the Home 
Owners Loan Corporation—and it almost makes us here in 
Washington smile—because he suddenly discovered that Govern- 
ment clerks take sick leave. So he started to figure out what 
sick leave cost the Home Owners Loan Corporation. That is 
what he said. And he went before the board of the Home 
Owners Loan Corporation with the remarkable discovery that 
sick leave was taken by Government clerks. He figured out 
as to how much it would cost the Home Owners Loan Cor- 
poration on account of this sick leave. Sometimes the statement 
was made that it was $100,000 a year, and sometimes it jumped 
up to $500,000. It should have developed into a hospital instead 
of an organization! But at all events he went to the board and 
asked the approval of the board for the organization of some 
group in Home Owners Loan Corporation in order that the 
members and employees of Home Owners Loan Corporation 
might be guaranteed good health by some kind of a plan under 
which, by payment of so much a month, they would get every- 
thing they needed in the shape of medical care. 

Then, too, he found that as in all government departments 
there was an excellent thing, an emergency room. You find 
them in almost every office in the District of Columbia of any 
size, for the purpose of taking care of an employee who becomes 
ilt on the job. If he needs emergency care there is a place where 
the employee needing that care may be taken. 

So he also represented to the board that that business of tak- 
ing care of the emergency room, and the nursing staff, and 
what not, in Home Owners Loan Corporation could all be swal- 
lowed up in this new theory—the Group Health Association. It 
is no more new than dozens of others which had fallen by the 
wayside, because economically, as the testimony will show, it 
is unsound; it cannot give adequate medical care; it interposes 
between the patient and the doctor the direction of a lay body 
who know nothing about the practice of medicine and will only 
hinder and throttle any doctor who is attempting to take care 
of his patients. It interferes with the free choice of physicians. 
You can see that,’ because the members take what is provided 
for them, to wit, the doctors on the staff. 

At that time Penniman reported that he had studied somewhat 
and had sought the advice and counsel of someone of those who 
had given attention to this kind or sort of group, the “herd” 
practice of medicine. And of course it was the Twentieth 
Century Fund. They had been dabbling in theories for years. 
Rickard, a paid employee, had been heading up the department 
under Group Health and was now the executive secretary of 
Health Economics, and he gave for the benefit of the employees, 
as he thought, his knowledge and his experience. 

Now, on the point of cooperation the testimony of the defense 
will be directly to the contrary, and will prove every word of 
what I say. 

It is only fair to assume that if someone is going to organize 
a group of employees in order to obtain for those employees 
adequate medical care, so that an employee in case of illness shall 
receive proper treatment—it is only fair to assume that someone 
ought to be called into consultation who knows something about 
how to provide adequate medical care. 


GROUP HEALTH ASSOCIATION, INC. 


This concept of Group Health Association, starting as it did 
in October of 1936, never had room for one word of consultation, 
advice or instruction from a single medical doctor in the District 
of Columbia. This is the association that the prosecution said 
this Group Health Association desired to cooperate with; and 
the testimony will show that the Medical Association of the 
District of Columbia never heard of Group Health Association 
until the coming of an event which I will tell you about later. 
Group Health Association never asked any single doctor in the 
District Medical Society whether it was wise or unwise, efficient 
or inefficient, ethical or unethical, medically sound or unsound. 

The trouble with G. H. A., as I will show you when we come 


ter, The practice of medicine has in it that intimate 
relationship tient and the doctor, the absolute 
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unhesitatingly gives to the doctor full and complete and most 
confidential information, knowing that it will never be disclosed, 
but upon which the doctor must act in arriving at an accurate 
diagnosis. 

Therefore the body which now they say they wished to have 
assist them, the Medical Association of the District of Columbia, 
the testimony will show was never consulted in one single par- 
ticular with reference to the formation of Group Health Asso- 
ciation, The fact of the matter is—and is not this strange— 
the fact of the matter is that after they had been working on 
this thing for about two months they got out a beautiful little 
brochure which was all decorated up with pictures of pretty 
nurses, and the doctor standing over the patient at the bedside, 
and on the outside it said, “For confidential information. Not to 
be distributed to the public.” 

This is the organization that wanted to cooperate with the 
doctors. 

The man whom Rickard got to assist was a doctor in Chicago 
who has been advertising in newspapers who headed up an 
organization that the Supreme Court of Illinois declared to be 
illegal and told him to quit doing it. That is Brochure No. 1. 
1 don’t think Group Health knows we got it, but we got it. 

They were by this time working along so that they had this 
organization pretty well planned out on paper. Not one of us 
knew anything about it. The American Medical Association, 
the Harris County Medical Association, the College of Surgeons, 
the district Medical Society—they did not know anything more 
about this than you did before you heard about it yesterday 
and today. 

They had this Army officer who, the prosecution told you, 
had agreed to head up this Group Health Association as its 
medical director and whom, he said, we persuaded to refuse to 
become medical director. Penniman, Zimmerman and others 
were down here for months keeping away from the Medical 
Association any knowledge whatsoever that they were going to 
spring this organization whose purpose and objective was aimed 
straight at the heart of the practice of medicine as it had been 
known for over a hundred years in this country. 

We did not have a thing to do with either General Ireland’s 
or Colonel Jones's refusal to take the job as Medical Director 
of that organization. How could we? We did not even know 
it existed. We did not even know it was in contemplation. 
Somebody must be mistaken, because the evidence which we 
have as to why General Ireland did not become Medical 
Director of that association is that he asked the Colonel to 
make a careful investigation of what sort of an association this 
was. Others had been trying this all over the United States. 
This was not new, this notion of group health. The report 
came back that it was an entering wedge into State-controlled 
medicine, and he said, “We dropped it like a hot potato.” 

That is why they did not get General Ireland or the Colonel 
as Medical Director. 

BROCHURE NO. 2 


When did we first learn about this association? Brochure 
No. 2 was distributed. It was a bit of a supplement and a 
correction and re-edition of Brochure No. 1. We did not get 
the pretty picture in No. 2; but some one in one of the Goyern- 
ment departments handed that to Dr. Verbrycke, and he was 
on one of the committees of the District of Columbia Medical 
Society, and there was found outright a scheme under which 
not merely the employees of H. O. L. C., but all of the employees 
of all of the Government departments in the District of Columbia 
were to be grouped together under this plan. 

It is needless for the prosecution to read any statement made 
by Dr. McGovern or Dr. Macatee or any of the others, because 
as men and women of Washington we know that when you 
take out of the District of Columbia practically all of the 
Government employees, then you have about half the population, 
when you take their dependents. But here, suddenly and 
unknown to the Medical Society, was this scheme which had 
been ripened to the point of fruition, so that already it had 
been carefully blueprinted and the way all set to go. 

The District Medical Society was not concerned about that. 
ee concerned about one statement which, in substance, was 
this : 

“After the plan is ready to launch, then let us try to get 
the cooperation of the District Medical Society.” 

In other words, wait until we are ready to go; wait until 
we are all prepared, and then let us spring it on the Medical 
Society. If rd will come along—fine! If they won't, they 
are going to e it anyway. : . 

Group Health did oa aecati When the Medical Society 
read that in their brochure they sat down and wrote a letter 
to Group Health and said: 
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“We notice that you want to cooperate. Won't you come 
and tell us what the scheme is in which you desire cooperation?” 
So Mr. Penniman, Mr. Zimmerman, Dr. Brown, a very esti- 
mable old gentleman who had been in charge of hospitals under 
the Veterans Bureau in the United States Government and 
who had become persuaded by the allurement of this Group 
Health Association, until his mind was disabused and he resigned 
a year later when he found it could not work—they all appeared 
at the District Medical Society. Up to that time the District 
Medical Society had never met—and when I say “Society,” I 
mean the responsible members of its committee—had never met 
a single human being connected with Group Health Association. 
They had never been invited by anyone connected with Group 
Health Association to learn what it was all about, what they 
expected to do or how they expected to do it. 

That was sometime in June, and it followed the meeting which 
the prosecution called your attention to this morning, of June 1 
1937. 

And now I ask you to stop with me just a moment in order 
that I may disabuse your minds of the theory upon which the 
prosecution proceeds with reference to dates antedating June 1. 

You were advised in the opening statement of the prosecu- 
tion that this conspiracy began on January 1, 1937, and existed 
down to the finding date of the indictment, which was Decem- 
ber 20, 1938. Why they fasten on January 1, 1937, no one 
knows except the one who drafted the indictment. 

The fact about the matter is that the District Medical Society 
never knew Group Health was in the convolutions of the brain 
of Mr. Rickard or Mr. Penniman on January 1, 1937. Therefore 
when Group Health Association had filed its charter on Febru- 
ary 24, 1937, the District Medical Society was no more concerned 
with Group Health than you and I are concerned now with 
something we know nothing about. 

But the prosecution was careful to call attention to a resolu- 
tion which had been adopted by the District Medical Society, 
counsel says, within an exceedingly short time after the charter 
of the Group Health Association had been filed over here across 
the street in the office of the Recorder of Deeds; the inference 
being that the resolution was adopted because the charter had 
just been filed. 

In order, therefore, to answer that imputation and inference 
and to show the positive lack of any basis in fact for drawing 
it, let me tell you this about this section. You will probably 
hear quite a bit about it. The prosecution read certain portions 
of it to you. It is that Section 5 and prescribes that the mem- 
bers of the District Medical Society should not have professional 
relations with those who were engaged in the practice of their 
profession under contracts which had not yet been approved by 
the District Medical Society. 

That resolution had absolutely nothing to do with G. H. A. 
The first reason, and one wholly sufficient, is because the 
District Medical Society itself did not know anything about 
Group Health when it adopted that resolution. I think the 
prosecution was fair enough to state, and in so stating hoped 
that its statement would take your mind away from the purpose 
of the statement, that it was another clinic toward which that 
particular resolution was aimed. It was. They knew it was 
aimed at an entirely different clinic. They knew that G. H. A. 
had not been even organized yet. It was aimed at a clinic 
which was practicing medicine unethically and which the Dis- 
trict Medical Society thought ought not to be permitted to 
operate against the public interest. 

The District Medical Society did not act arbitrarily. It did 
not simply reach up to high heaven and grasp this mighty power 
which it possesses and smother this clinic. Before they moved 
in regard to that resolution they sought the advice of two of 
the most eminent members of the bar of this court, two 
Nestors of the profession, Mr. H. Winship Wheatley being 
one, and the other was one of the best known members of the 
bar who will come to testify; and I am going to keep him for a 
little surprise. 

Those two lawyers went over the situation which confronted. 
the practice of medicine in the District of Columbia from the 
standpomt of ethics and more particularly with reference to 
this particular clinic, and they advised the Medical Society 
of the District of Columbia that what they should do was to 
adopt a resolution which would be applicable to every kind of 
clinic which sought to set itself up contrary to the public interest 
and prey upon the public under the guise of practicing medicine. 

That resolution was adopted then, 

But to give this trumped-up conspiracy notion, that the Dis- 
trict Medical Society passed that resolution against G. H, A., 
they point to the deposit of the charter on February 24, and 
they say that early in March we passed this resolution, I 
presume the sun should have stood still because Group Health 
was organized, 
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The second piece of evidence which I wish to draw to your 
attention and of which a great point was made by the prosecu- 
tion. You will recall that a great deal was said about the 
tremendous power which the American Medical Association 
had gained unto itself, and also the District Medical Association 
in the District of Columbia, and it was this tyrannical abuse 
of this wonderous power which they had attained that crashed 
down upon G. H. A.; and they pointed out as one of the 
evidences of the misuse or abuse of that power the relationship 
between the hospitals and the American Medical Association and 
the District of Columbia Medical Association, and the use of 
that relation in the deprivation of the right to practice either 
on the regular staff or the courtesy staff of the hospitals in the 
District of Columbia. 

While I am on that point, let me briefly explain to you just 
what the relationship of the American Medical Association and 
its constituent and component association is with reference to 
hospitals, 


RELATIONSHIP OF A, M. A. TO COUNTY SOCIETIES 


As the prosecution stated to you, medicine today is at the 
highest peak of excellence, of purity and of honesty that the 
world has ever known. One of the essential adjuncts of 
the practice of medicine, one of the necessary implements 
today, is the hospital. The hospital could not continue to exist 
without the doctor, and it is supremely difficult for the doctor 
to exist without the hospital. But each hospital is separately 
owned, independently managed by its lay group or lay board 
of directors. 

Hospitals maintain two staffs, the general and the courtesy. 
The general staff is composed of those doctors who are elected 
to the position by the board of directors of each hospital. The 
general staff is subject to the call of the hospital, so that if at 
12 o’clock tonight an accident occurs and some special treat- 
ment is required by someone who has been injured, the hospital 
calls a member of that staff who has special experience for 
the proper care of the injury which that patient has sustained, 
and that doctor goes, day or night. There is no 5 o'clock 
limit on him. Day or night he goes, and if that man cannot 
pay, he gets the service nevertheless without pay, because those 
men are on the staff, that general staff of the hospital, for that 
purpose. 

On the courtesy staff we have those doctors who are permit- 
ted the courtesy of coming into that hospital to treat their 
patients. Therefore there is a unity of interest between the 
profession and the hospital in this: to keep the standards of 
the hospital to the very highest peak, and therefore the American 
Medical Association has watched carefully the hospitals of the 
United States. They have examined them. Why? Because of 
any economic reason? The prosecution cannot produce one iota 
of evidence that the American Medical Association in the 
inspection of a hospital ever had any economic purpose in mind 
whatsoever. We never heard about this “economic” matter 
until about 1932. The American Medical Association has built 
up the standard of care which the patient receives in the hos- 
pitals of the United States to the highest point in the history 
of the world. And how is it done? By inspection and seeing 
to it that the patient is properly cared for, that the intern is 
properly trained, that the resident has a proper opportunity 
to receive instruction under the tutelage and guidance of the 
members of the general staff. Those men teach the young 
intern today because they know that the young intern of today 
will be taking their places tomorrow; and the sole and only 
interest of these men who serve without pay on those staffs in 
instructing those interns and residents is to maintain the high 
standard of medicine. 

And this testimony will speak for itself in resentment against 
the imputation that it was a dollar bill in the pocket or an 
economic competitive reason which impelled them. 

Is not the general public of the United States interested to 
know just what the consensus of the opinion of all the doctors 
of the United States is with reference to a hospital? 

The testimony, therefore, will be directed for your instruction 
to this point against the attacks made by the prosecution upon 
it—that the American Medical Association has given to a hos- 
pital which measures up to the standards which due and proper 
care in_ the public interest require a grade by stating publicly 
in its Journal that this hospital has received a grade which 
entitles it, first, to conduct itself as a hospital, and then to 
train the young men of today to be the doctors and surgeons 
of tomorrow; and the public can rely upon that standard. 

That was not done in order to grasp or attain power, It was 
done in the whole-hearted, sincere, honest, sacrificing purpose 
upon the part of the medical profession to see to it that you and 
I, if we go to a hospital, shall receive the proper care which 
we deserve. 
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I had almost forgotten this. In 1935, long before even Mr. 
Penniman made the sudden and inspirational discovery that 
H. O. L. C. had some of its employees sometimes ill—and I 
believe the prosecution stated that Mr. Penniman discovered 
that because he was looking over the loans which had been 
made at the Credit Union, and the Twentieth Century Fund 
was interested in the Credit Union—away back of that there 
comes into the picture the Twentieth Century Fund and the 
Health Economics Association and the Good Will Fund. 

But to return to 1935, At the meeting of the House of 
Delegates in Cleveland in that year the House of Delegates 
passed a resolution which was to the effect that they thought 
it in the public interest if the members of the staffs of hospitals 
throughout the country should be members of the American 
Medical Association. 

That was not adopted by the House of Delegates except as 
a subject of the advice and consideration of the Council of 
the American Medical Association. In other words, the House 
of Delegates said, in substance, to the Council, “Here is what 
we were thinking about. Think it over; look into it. See 
what there is to it.” 

That was in 1935. Surely that could not have been adopted 
in 1935 with any view of G. H. A. 

What was behind that? The purpose behind the resolution 
was this, that if the members of the staffs of hospitals belong 
to the American Medical Association, and if any member of 
any one of those staffs did not live up to the proper standards 
of their own conduct or in the practice of their profession, if 
they were not alert to see that proper care was used, then 
the hospital would have not only its own method to throw 
off the list such a person who was out of step, but the American 
Medical Association itself would say, “Here, as a member of 
our association, conform to these standards, or we will recom- 
mend to this hospital that you cannot belong to its staff.” 

It was a method which the American Medical Association had 
scepisd in order to keep the standard of care where it should 
ye, 

Now, let us return to June Ist. That is where we were some 
minutes ago—the Group Health Association in its relations with 
the District Medical Society. 

Brown, Penniman and Zimmerman came to the District Medi- 
cal Society in response to the request which was made, and 
there they met the executive committee. The executive com- 
mittee is composed in great part, and was then, of some of these 
defendants. I do not think it will be necessary for us to put 
on any reputation testimony for them. They have lived lives 
of honor. They have lived sacrificing lives, and they have won 
a high position in the community. Perhaps never before in the 
history of this country have you seen men of their prominence 
haled before a court of justice as defendants. 

Those men met, Drs. Brown, Zimmerman and Penniman; and 
they said “In this brochure you state you want our coopera- 
tion. Won't you tell us, please, what kind of a scheme this is?” 

They had examined it, they looked over its structure, and 
they found that on paper the thing was economically unsound; 
that it was not going to be operated in accordance with the 
public interest. 

So they asked “How are you going to operate this? You 
claim you are going to have a clinic, you claim you are going 
to have a medical staff, you claim you are going to give all 
these medical services to all these people in the District of 
Columbia. Under your set-up you take care of a hundred 
thousand people. It takes money to take care of a hundred 
thousand people. It takes money to get x-ray machines, to 
equip_a clinic, to employ nurses. Where is the money coming 
from? We will cooperate if we know that the thing is econom- 
ically sound, that it is ethically conducted, and in accordance 
with the public interest, but, tell us something of your scheme.” 

Is that unreasonable? : 

They were told “It is none of your business. It is none of 
your business where our money is coming from and we won’t 
tell you.” 

And the meeting broke up. 

Then, Dr. McGovern some time later wrote again to Mr. 
Penniman, I believe it was, and said, “Won't you give us a 
copy of your contract? Won’t you give us a copy of your 
by-laws under which you lay down and prescribe the services 
you are going to render? Won't you tell us something about 
yourself, so_that if you want us to cooperate we can do so 
intelligently ?” p 

The distinction between the two groups in this case, the Dis- 
trict Medical Society and Group Health is this; 

Group Health always made evidence for itself, 

The District Medical Society never hesitated at any time to 
disclose every purpose and reason which motivated or actuated 
its conduct. 
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Penniman would not write, would not answer. He called 
on the telephone. 

And Dr. McGovern met him down in the Raleigh Hotel, 
thinking the two of them were going to sit down as you and 
I would, sit down at the table and discuss it. ’ 

When he got there Penniman had a witness, Zimmerman, 
and he said, “Tell us where you are going to get your money. 
Tell us how you are going to operate this group.” 

He said “It is no more of your business to ask us how we 
are going to get our money than for you to go up there and 
ask Mr. Garfinckel what his agreement is with the express 
company.” 

Wasn't it? 

Now, this is the cooperation which the prosecution told you 
this morning and yesterday this Group Health wanted from the 
Medical Society. 

Now, at just about this time there was brought to your atten- 
tion the white-list. Perhaps you heard the words. You have 
them now. 

And they said that about this time the American Medical 
Society in further pursuance of this terrible conspiracy had 
gotten together in their committee meetings, they had formulated 
a white-list, they had circulated it to its members, and even 
circulated it to the hospitals. 

Now, let me explain the white-list—or, once again, they com- 
ag because Group Health Association was not on the white 
ist. 

How could it be? They didn’t open up for three months. 
They were not in existence. How could it be on the list? 

And yet they draw that to your attention as part and parcel 
of this conspiracy. 

Now, what was this white-list ? 

Pp you that that resolution section 5 was aimed at another 
clinic. 

The prosecution named half of it, the Crawford's. 

It was the Pennhallow-Crawford's Clinic. 

That was declared to be operating not in the public interest, 
and therefore the District Medical Society had told its members 
this, and it is just and reasonable: “How can we permit a 
member of our Society to deal with a man who we say is not 
practicing medicine ethically or in accordance with the public 
interest? If we allow our members to deal with that man, then 
later on when the public finds out that this has been done not 
in accordance with the public interest, then they will say ‘Why 
did you let_your members join? What kind of an association 
are you? You approved the association because you let your 
members deal with them.” 

So the Medical Association then said “Before anyone of us 
deals with anybody under a contract where he is selling his 
services under a particular contract, let us see what kind of a 
contract that is. See whether or not he can perform those 
services. See whether he actually is giving proper medical 
moe Or, is he just hoodwinking the public under the con- 
ract? 

“If the contract is sound we will approve it. It it isn’t sound 
we won't approve it.” 

And there are eight or ten groups in the City of Washington 
practicing medicine in accordance with the ethics of the Dis- 
trict Medical Society, and not one of them disapproved. Right 
now. 

And every single group in the District of Columbia that was 
practicing under what they call contract practice on the date 
the white-list was formulated is on the white-list. 

Now, why do they call it a white-list? 

The District Medical Society sent it to its members and said 
“Each and every one of these clinics now operating in the Dis- 
trict of Columbia is approved by us.” 

There were no others in the District of Columbia operating. 
The prosecution says “But they didn’t put G. H. A.’s name 

‘on there.” 

Well, how could they when it didn’t open until November 
Ist. And this was early in July. 

Now, then, later in July after this meeting with Dr, McGovern 
when they could get no information whatsoever from this coop- 
erative group who were cooperating so ficently, they met 
som down in the h uarters of Group Health Association ; 

District Medical Society trying to rate. 

They went down there again and said “Will you give us some 
information as to how you are going to operate?” 

No, Won't tell you. 

How could we cooperate when they wouldn't tell us how they 
were going to operate? ¥ . 

And every doctor in that BroUp, every doctor in the Medical 
Association of the District of Columbia, and every doctor in 
the United States of America knew that if that group were 

going to operate under the plan which they put out at that 
time, which was in 1937, it required money. 


Every one of them knew that these dues which they brought 
up could not support the group. And what they wanted to pre- 
vent was this: 

The solicitation of government employees under the promise 
that they were going to get adequate medical care, when those 
who were doing the soliciting knew that they could not provide 
the adequate medical care because they didn’t have the funds. 

Now, just at that time, just along while this was brewing 
and the pot was boiling, as I am telling you about now, this 
group came to the president of the District Medical Society, 
Dr. Neill. 

He sits over there as defendant now. He could have had 
the job of Medical Director. He didn’t take it. There he is 
(indicating). 

Dr. Neill said to Mr. Childress—and Mr. Childress was the 
right-hand man of John H. Fahey, and a very close friend of 
Dr. Neill, who had operated on his family—‘There is a new 
group being organized down here in H. O. L. C., and would you 
like to take the job as Medical Director?” 

And Dr. Neill’s answer was this: 

“You are the judge whether this is fair. If it is economically 
sound, if it is legal, and if it is ethical, it is the job I am 
looking for.” 

But he never could find out anything about it. 

And so later on they got Dr. Brown. 

Now, the point is this: In reply to what was stated bv the 
prosecution, the District Medical Society didn’t ask Group 
Health Association, Group Health Association kept its organi- 
zation secret and confidential until it had become entirely and 
completely formed and ready for action. 

And then it assumed a haughty, arrogant attitude that “We 
are going to put this thing across whether you like it or not,” 
and they assaulted and attacked the District Medical Society, 
first, by taking its president, if they could get him; next, by 
taking their second one of its members, Dr. Lee, another one 
of its members. 

And, if this thing is so good, why did they have to come into 
the American Medical Association which had been moving 
along since 1819 without trouble from anybody, and start in 
to disrupt its membership, when there are 69,000 doctors in the 
United States from which they could draw, and there were 
1,200 in the District of Columbia from whom they could draw. 

The point is, and the testimony will show, that just as General 
Ireland stated, it was an entering wedge with the stage, as Mr. 
Kelleher has said this morning, national in scope, to destroy, 
disrupt, confuse, and then rebuild the practice of medicine, 
according to the ideas of these theorists. 

I believe I was just discussing with you before the short 
recess the meeting which has been held at the headquarters of 
Group Health in connection with the projected cooperation 
between the two organizations to procure the end and purpose 
of what Group Health desires. : 

Suffice it to say that the conclusion of that meeting was simply 
this: 

The refusal on the part of Group Health to disclose anything 
of its financial capacity or ability to function, and the statement 
by one member of the board of trustees for Group Health that 
it was very evident that the two could not get along, and they 
were going along, meaning Group Health, at all events, and 
if the District Medical Society desired to withhold its judg- 
ment with reference to what Group Health was doing, kindly 
do so until the District Medical Society saw what Group Health 
could do. 

That was in the summer of 1937. 

And at that time, with the knowledge on the part of arly 
doctor, whether he were a member of the District Medical 
Sey or not, that no organization like Group Health could 
possibly proceed to success without some financing of some 
character sufficient to warrant the character and type of ser- 
vice indicated in the brochure, the District Medical Society 
from then on had but one intention, and one purpose, in view, 
to see what the operation of Group Health was with respect 
to its functioning in the public interest. 

‘ Group Health refused to submit its contract to the Medical 
ociety. 

It demanded its cooperation without giving to the Medical 
Society any information whatsoever, 

Then, subsequently, the reason for the refusal became 
apparent. 

THE $40,000 APPROPRIATION 

The representations which I spoke to you about earlier, 
which Mr. Penniman gave to the board of H. O. L. C.. with 
reference to the cost to that organization growing out of sick 
leave taken by its employees was made the basis for the appro- 
priation from public monies of $40,000. 
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I think that sum was mentioned or described as the paltry 
sum of $40,000, by the prosecution; to guarantee the beginning 
only of Group Health Association. 

In order to conceal the purpose of the misappropriation, Group 
Health in March had entered into a contract with H. O. L. C. 
under which it agreed to give medical and hospital services 
to the employees of H. O. L. C. for a period of two years, 
for $20,000 a year. 

Then, Group Health found itself in a financial situation 
where it couldn’t finance the equipment for the clinic, just 
as Dr. McGovern had in his mind when he asked the question, 
“Where are you getting this money?” 

And instead of paying this amount of money over two years 
in accordance with the contract, within six months every dollar 
A it had been paid to Group Health, in order to equip its 
clinic. 

John H. Fahey, who was then a high officer in Health 
Economics Association, who was still a higher officer in the 
Twentieth Century Fund, was chairman of the board. 

But never would Group Health Association disclose the 
fact that this misappropriation of public funds had been made 
in order to guarantee merely its beginning, 

One step further, they utilized the facilities of Home Own- 
ers Loan Corporation to purchase equipment at government 
prices, a privilege which no organization has the right to exer- 
cise except the Government, and bought practically at cost 
the equipment which went into H. O. L. C. 

_ Lawyers of H. O. L. C. were utilized to carefully instruct, 
formulate and supervise the structure and conduct of Group 
Health Association. 

I say this in reply to the statement made by the prosecution 
that we might say that Group Health Association was con- 
nected with the Government in some way, but that in fact 
Group Health was an independent corporation entirely distinct 
from any governmental activity. 

Why, the trustees of the Twentieth Century Fund had on 
their board four of the highest government officials we have 
today when this $40,000 misappropriation went through. 

John H. Fahey, was chairman of the board. of H. O. L. C. 

The Solicitor General of the United States was on the 
board of the Twentieth Century Fund. 

The Attorney General of the United States was on the board 
of the Twentieth Century Fund. 

And one of the highest state officials was on the board of 
the Twentieth Century Fund. 

We say that for you to judge whether this was a govern- 
ment attempt to destroy the Medical Society of the District 
of Columbia and the practice of medicine as it had been known 
for over a hundred years. 

Now, then, that misappropriation came under the watchful 
eye of Congress, and also the Comptroller General of the 
United States, and, you will recall, counsel for the prosecution 
justified or attempted to, that $40,000 transaction by saying 
that the Home Owners Loan Corporation was authorized to 
determine the character of its expenditures, regardless of any 
other law of the United States, and therefore, since that pro- 
vision was contained within either an appropriation act or 
some other act of Congress, it had the right to take $40,000 
and start a grocery store or a meat market if it so chose. 

When the chief counsel for H. O. L. C. was before the 
subcommittee of appropriations of the House on the 18th day 
of December, 1938, and Mr. Woodrum asked him the question: 

“On what justification did you take these $40,000?” He 
made the same answer counsel for the prosecution made to 
you, and Mr. Woodrum said “That is the first time since 
I have sat on the Committee of Appropriations in any Congress 
of the United States that I have heard a public official ever 
advance that sort of a reason for the misappropriation.” And 
then added “It is the unanimous opinion of this committee the 
appropriation is illegal, and, hereafter, it shall not occur unless 
specifically authorized.” 

And when the matter was brought before the Comptroller 
General of the United States he answered the contention as 
made by counsel for the prosecution and supplied to Senator 
McKellar—or, perhaps it was to Pat McCarran—I believe it 
was,—he enclosed the documents which backed up the state- 
ment as made by the prosecution, and the Comptroller Gen- 
eral said that from everything he had reviewed—and he had 
everything that was then in existence—that misappropriation 
we entirely illegal and contrary to the laws of the United 

tates. 

Now, counsel for the prosecution said this morning to you 
in his statement that he was going to prove to you that doctors 
don’t care about the violation of the laws of the United States, 
they were just making this opposition on pure competitive 
reasons. 
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How much then from this testimony does it show G. H. A. 
cared about the law of the United States? 

It was precisely, as the testimony will show, a determination 
to put this over legally or illegally. 

Why do I say that? 

In the 1936 annual report of the Twentieth Century Founda- 
tion or Fund, you heard about Rockefeller Foundation, and you 
He heard of another foundation this morning, but this is called 
und. 

They gave a report of what their activities in establishing 
groups and prepayment plans throughout the United States 
had been. And they made this significant statement in that 
report: 

“In substance, we cannot establish this group practice in 
many of the states because it is forbidden by law, and therefore 
we have applied to the legislative bureau of Columbia Univer- 
sity to find how we can get around the law.” 

And when Group Health first started it put out early in 
1937 a series of by-laws or regulations, and as late as Novem- 
ber 6, 1937, when the general counsel of Group Health Asso- 
ciation was submitting to the board of the H. O. L. C., 
amendments to those by-laws for the approval of that board, 
he said the reason he was making the amendment was to 
improve the legal position of the Association. And that if they 
should be held to be an insurance company, then he thought 
the legal position of the company—of the association, was 
strengthened by this amendment. 

That was in November 1937. 

Now, much water had gone over the dam since they had 
refused to disclose to the District Medical Society anything 
at all about themselves, since they had refused to tell about 
the $40,000, and at that time a fact which we for the defense 
were astounded and astonished the prosecution did not bring 
to your attention, the two chief prosecuting officers who repre- 
sent the enforcement of the law in the District of Columbia, 
were investigating the legality of Group Health Association. 

And at that time, in November, the District Medical Society 
had employed counsel to give them advice as to whether Group: 
Health Association was legally doing business or not. 

This we offer on the question as to whether the Medical 
Association of the District of Columbia was regardful of the 
laws of the United States and their own conduct with respect 
thereto, throughout this entire controversy. 

At that time, therefore, when Group Health knew that its 
conduct was under the investigation of the Corporation Counsel 
of the District of Columbia, and the United States Attorney of 
the District of Columbia, whose office is right here in this 
building, it commenced a course of conduct which it never 
finished until May 2, 1938, and this is what counsel for the 
prosecution did not disclose to you. 

Just as the Medical Society of the District had employed 
counsel to advise them with reference to Section 5, they 
employed counsel with reference to the general legal structure 
and method of doing business of G. H. A., in order that they 
might be advised as to whether they could cooperate, as to 
whether it was a legal institution or not, or as one which they 
had a right to protect themselves against assault made by it. 

The reason why they employed counsel grew out of a con- 
ference which was had on the 2d day of November, 1937, in 
the city of Chicago. 

At that time the District Medical Society sought the advice 
of older and wiser and more experienced heads and those who 
were in information nationally with reference to the practice of 
medicine in this country. 

They went to Chicago and asked these terrible men, Dr. 
Woodward—I don’t guess there is anyone on the jury old 
enough perhaps to remember when he was in charge of the 
Public Health Service of our own District of Columbia, but 
I had the honor of sitting under him when I was taking my 
law and post-graduate in Georgetown. He was then here im 
the District of Columbia. This man now sitting as the defen- 
dant. They asked Dr. West what he would do in this situation 
in the District of Columbia. — 

The sum total of that advice by these conspirators was “Go. 
back home and employ legal counsel who can make an investi- 
gation of the organization and see what it is all about.” 

ate — rent the G Health A 

unsel advised them that roup a Ssociation was. 
prevticing medicine in violation.of the healing and genans at 
in the District of Columbia. : 

Counsel also advised them as it was a 
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With that advice the District Medical Society then presented 
briefs of counsel to the Corporation Counsel in the District of 
Columbia and to the United States Attorney. 

And in December of that year the United States Attorney 
for the District of Columbia told Group Health that if it didn’t 
~~ doing business, he would stop it, that it was violating the 
aw. 

And the Insurance Commissioner of the District of Columbia 
told them that if they didn’t stop, that he would stop them, and 
that they should take out a license as an insurance company. 

That was in December. 

Counsel then this morning pointed your attention to the 
exemplary conduct of Group Health Association, by coming 
into this court of its own free will and petitioning this court 
for advice as to its legal status. 

Group Health Association, as this testimony will show, never 
came into this court until the United States Attorney and the 
Corporation Counsel drove it in. 

And then they came in here on January 15th, and they set up 
under the corporate oath that the United States Attorney and 
the Insurance Commissioner of the District of Columbia had 
threatened to close them up and they wanted this Court to 
determine whether they could continue to do business or not. 

And then the prosecution tells you this morning that Justice 
Bailey in the latter part of July, on the 27th, declared they were 
legally in business, and he gave his blessing to the transaction ; 
and he never told you what happened. 

Just as soon as they filed their petition in January, Group 
Health commenced new amendments. 

They amended their charter again, that month; then they 
amended their by-laws again, on the second day of May, right 
while this petition was right in this courthouse, just before it 
was argued in June. 

They took every single objection which counsel had placed 
before the United States Attorney and the Insurance Com- 
missioner of the United States, and they changed their by-laws 
to meet those objections. 

So that the Group Health which Justice Bailey determined 
was legally operating was no more like the Group Health which 
had been fighting the District Medical Society than the wolf 
is like Red Riding Hood. 

That is the organization Justice Bailey passed upon. 

And then, within four days, Thurman Arnold announced: 
“Now, we are going to indict every last one of you.” 

No opportunity given then for the District Medical Society 
to determine its attitude; showing that from the beginning— 
and I will bring you a few more instances which, the testimony 
will show, that this is not an arbitrary statement or a reckless 
one made,—from the very beginning Group Health was deter- 
mined to go forward with this experiment against any opposition, 
by any means legal or illegal, and that it had behind it the 
prosecuting office of the Attorney General who was going to 
add its authority. 

Thurman Arnold did, in this case, by public announcement 
within four days after Justice Bailey’s decision. 

The Corporation Counsel took up the question of the practice 
«of insurance to the Court of Appeals. 

Did Mr. Arnold take this end of it up? Oh, no. 

The Court of Appeals has declared whether or not G. H. A. 
is now legally practicing is an open question in the District 
of Columbia. 

Now, then, I told you that from the beginning Group Health 
was building evidence so that it might through the prosecuting 
oe stand before you and make just the statements that were 
made, 

I told you that when Dr. McGovern way back in July met 
Mr. Penniman for what he thought to be a friendly chat over 
the luncheon table in the Raleigh Hotel, Mr. Penniman took a 
witness along. ¥ 

When they went down the following month to the head- 
quarters of Group Health Association to have their conference 
there were stenographers there taking everything down steno- 
graphically. ee ‘ 

And then when you hear these incidents which are brought 
to your mind, I want you to get all the facts about it, so that 
when the testimony comes along you will understand. 

You will recall that the prosecution stated that the means 
by which we proceeded to attack Group Health Association fell 
into three categories, and he classified them first, with reference 
to attacks made upon Group Health in order to prevent its 
getting doctors on its staff, or, if it got doctors on its staff, 
retaining them thereon; secondly, with reference to the right 
of a doctor to cone 7 and a, vase reference to the hospital- 
ization of patients of |‘ roup Health. Te E y 

Now, fet this be und rstood now, the District Medical Society 
never objected to a patient of Group Health being treated in 
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any hospital in the District of Columbia at any time for any 
disease or purpose. 

The hospital objected only under certain circumstances, which 
I will detail to you in just a moment. 

Group Health‘insisted not that the patient be entered in the 
hospital, but that its doctor also treat that patient in the hospital. 


THE CASE OF THE TECHNICIAN WITH HEMORRHAGE 


Now, you will recall that one instance which was brought 
to your attention was with reference to a young lady who was 
described to you as a technician within the clinic of Group 
Health Association, and who suffered a severe internal hemor- 
rhage, and she fell swooning on the floor; and I thought that 
perhaps she would die before he got through telling us about it. 

And then, the surgeon wasn’t permitted to operate until he 
went through a long series of questions and investigation about 
his right to operate on her. 

And you will recall, coming as a surprise, I asked if that 
was Miss Tew, and he said no, that was Miss Stuart. He was 
coming to Miss Tew later. 

Miss Stuart never had an internal hemorrhage any more 
than you or I had. 

She went to Garfield Hospital; she was operated on at Gar- 
field Hospital by Dr. Schoenfeld. 

She arrived in Garfield Hospital about ten o’clock. Her 
room had been assigned; she was prepared for the operation; 
she was operated on at 12 o’clock. There was no internal 
hemorrhage and if that is denied and she waives the privilege 
Dr. Schoenfeld will come in here and tell you that. The next 
instance was Miss Tew, and this we offer. for the purpose of 
bringing to your attention the attitude of Group Health Asso- 
ciation. 

Just as I told you earlier, Group Health Association never 
sought the advice of a single doctor of the District Medical 
Society with reference to its formation, the character of its 
services, the cost of its services, whether it could be rendered 
or not for the benefit of the patient. Neither did it ever seek 
or make request of a single hospital for admission to privilege 
of a single doctor of H. O. L. C. until as the prosecutor said, 
“After we were ready to be launched.” 

They knew just as well as you and I do that the lights are 
burning here in the ceiling that before any doctor in this District 
of Columbia or any place else has the right to go into a hospital 
in order to treat a patient he must get the permission of the 
hospital; that is a reasonable provision, for this reason: No 
hospital could, in the public interest, or in the patient’s interest, 
conduct itself by permitting every sort of a doctor,—one who 
has violated every standard of good practice—to come into its 
hospital. It could not possibly exist without the protective reg- 
ulation known to every hospital throughout the United States, 
and I don’t think I am exaggerating when I say the word; that 
a doctor is privileged but he has no right to practice. That 
question has been determined by this Court. He has that 
privilege; he has no right to it. 

_Then Dr. Selders, of whom you have heard quite a bit, 
didn’t ask for the privilege; not a single member of the staff 
asked for the privilege, but this chap Penniman, the supervisor 
of personnel, a layman with no more knowledge of medicine than 
any one of us has here; Penniman, a layman, arrogantly rushed 
to the i and told them he wanted the privilege for his 
entire staff. 

Now, it is customary for hospitals to make investigations into 
the character and the experience and ability of doctors who make 
application to practice in hospitals—a reasonable thing. The 
doctors made a reasonable investigation, or, rather the hospital 
made an investigation into Dr. Selders and, just again to show 
you how information is given to you, the prosecution says, 
“There was a man 45 years of age,” and I know you thought— 
because I could see it in your eyes—there is a man who has 
been practicing his profession for 15 or 20 years—and the 
hospital denied him privileges. 

The ink wasn’t dry on the right of Dr. Selders to practice 
surgery when he joined the G. H. A. He just had come out of 
the Worcester General Hospital at Worcester, Massachusetts. 
All the operating he had ever done was under the supervision 
and direction of the staff of the Worcester Hospital; and he - 
came down here and made an application to the hospitals of 
Washington to perform every kind of an operation except brain 
surgery. And, “We say the man should have been accorded 
that right because it is G. H. A.; and being employed by 
G. H. A. he had the right to do just that. We can take $40,000 
of lic moneys; we can use it anyway we want; we can 
violate the law if we want to, because we are G. H. A.” 

Those doctors gave him a very careful examination, as they 
do every doctor, and they didn’t think a man who had just 
come out as an intern of a hospital should have the right to 
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practice surgery of all kinds in the City of Washington, in 
its District hospitals. 

Now I hope they won't try to tell us more about Dr. Selders. 
He resigned in 1938 from G. H. A.; Dr. Brown resigned just 
before that. I am not going into that at least at this time. 

Now, then Dr. Selders, when this blank application was 
made by Penniman, had been given the customary privileges by 
the Garfield Hospital which were allowed to any doctor upon 
the assumption that having been licensed to practice in the Dis- 
trict of Columbia, pending this period of investigation he could 
have certain limited privileges ; those which did not involve oper- 
ations so serious as to endanger human life. Those privileges 
expired, Dr. Selders knew they had expired; Columbia Hos- 
pital wrote him a letter and told him that the privileges had 
expired under the terms of the original grant, and that pending 
the determination of the legality of Group Health Association 
by this Court they said they should not extend privileges to 
him. In other words, at that time, in February 1938, Group 
Health in the judgment of the District Attorney and Corpora- 
tion Counsel was operating contrary to law, and pending the 
determination of whether Group Health was operating in 
accordance with law, Columbia made that straightforward state- 
ment to Dr. Selders. In less than three weeks Dr. Selders had 
the presumption, the arrogance, with the full knowledge that he 
had no right to try surgery in the Garfield Hospital, to send a 
patient up there and said, “I am going to operate on her.” Did 
that young lady go as any other young lady would to the 
hospital? No, two witnesses with her; a man, a member of 
G. H. A., and a lady, also from G. H. A. She was not taken 
out under the influence of morphine. This is what happened: 
She came in to the hospital; she was assigned to her room; 
the nurse started to get her ready for the operation. The 
doctor came in and upon inquiry he learned it was Dr. Selders 
who was going to operate. “Why,” he said, “Dr. Selders, you 
know, has no privileges in this hospital. We have our entire 
staff.” Selders knew that. Selders knew he had no right to 
come in there. And then she, together with her two witnesses, 
said, “No,” making evidence so she could testify. She didn’t 
have an acute appendicitis case. Selders said she had because 
all hospitals permitted doctors to operate in an emergency. Now, 
if Selders could make out she had appendicitis he could operate. 
So she got up and dressed and went out. She had the nurse in 
attendance in preparation for the operation, and the nurse admin- 
istered to her some kind of a sedative. She got out to the 
taxicab, left, and got another doctor who operated on her in 
Columbia Hospital; an ordinary appendicitis case—no hemor- 
rhage whatsoever. She could not take another doctor at Gar- 
field because she had these two witnesses, and then the 
prosecution could not make that representation that she did. 
Now then, let us just say this in answer to the three categories 
in which the attack, so-called, has been classified by the prose- 
cution. Let us take the question as to whether or not the 
District Medical Society made an unjustifiable attack upon 
Group Health Association to prevent their obtaining doctors on 
their staff. The answer is No. 1. In the District of Columbia 
alone there were 1,200 doctors, any one of whom they could 
have drawn. The second answer is this: As I told you, the 
District Medical Society is purely voluntary. You can join it 
or not, just as you please, provided you have the qualifications 
of a doctor. Now, when you join it, one of the conditions is 
that you live up to the rules and regulations of the Society 
which you have joined. If you join the Masons you have to 
live up to the Masons; if you join the Knights of Columbus 
you must live up to the Knights of Columbus; if you join the 
Elks you must live up to the Elks; you cannot violate its rules 
and expect to remain a member. A man cannot parade as a 
member of the Masonic order and violate all its rules and regu- 
lations. Scandiffio knew when he joined the Society of its 
rules and regulations. He ought to. They have been the same 
since 1819, almost. The American Medical Association ethics 
have been such since 1847, and Scandiffio knew he had no right 
to join G. H. A. until he first had his contract with G. H. A. 
approved, and so did Dr. Lee, because both Dr. Scandiffio 
and Dr. Lee were aware of the regulations. 

Then what happened? ‘Then the legal staff of Home Owners’ 
Loan took the case in hand. Here was a chance to make more 
evidence, so they promptly advised Dr. Scandiffio to withdraw 
his resignation and make the District Society prefer charges 
against him, and that is precisely what Dr. Scandiftio did; and 
when Dr. Scandiffio came up to answer the charges he had a 
battery of lawyers, five of the high counsel of Home Owners’ 
Loan Corporation, and they are the ones who built up this 
record he said he wanted to introduce for you to read. 

If you have time to read it, if we don’t all celebrate the 
Fourth of July sitting here, I want you to read the haughty 
arrogance of those five men who demanded the right for Scan- 


diffio to be on their staff, and at the same time to remain a 
member of the association, whose rules and regulations he 
violated. That is to say, nothing should be done against Group 
Health. They talk of persuasion, and [| am coming to that; 
yet when we use persuation they condemn it as an act of con- 
spiracy, 

In other words, Group Health could employ whomsoever it 
wanted in violation of the rules of any organization, and if the 
organization said you have your choice: you can still be a 
member of the Medical Society but you cannot be on Group 
Health’s staff too, he said “I will be both’; that is Scandiffio. 
And don’t forget, at the time Scandiffio was being tried because 
he had taken employment from an organization which had 
refused to furnish any information whatsoever to the District 
of Columbia Medical Society, and concerning which the Medi- 
cal Society could learn about only from what it could pick up 
here and there; at the very time Scandiffio was being tried it 
was the considered judgment of the two chief prosecuting offi- 
cials of the District of Columbia that Group Health was violat- 
ing the law; and yet it is an act of conspiracy, and in furtherance 
of a combination to violate the Sherman Act, because the Dis- 
trict Medical Society refused to have it said of it that it would 
have a member on its staff which was operating or assisting 
in operating in an organization that was violating the law. 
That is Scandiffio. ; 

Lee presented his resignation at the same time Scandiffio did 
but he didn’t go so far as to follow the advice of counsel of 
H. O. L. C. and make a battle out of what ordinarily would 
be gentlemanly conduct, to wit, “If you don’t like to remain with 
the organization, resign.” 

Now then, we get to the second phase, that is, the consultation. 
That goes back one time more to this section 5, which I spoke 
to you about. 

You know it is difficult, quite, to comprehend the psychology 
of the prosecution in the presentation of its facts; what it is 
going to prove. They have told you in one breath that this 
Group Health Association was an experiment which would give 
adequate medical care at a cheaper price. Now don’t forget, - 
the only thing involved in this case is price, price, price. These 
men are engaged in an economic experiment. If they would only 
leave the practice of medicine alone there wouldn’t be any diffi- 
culty, but in the assumption of the right not merely to make an 
economic experiment, but also the right to control medicine, they 
have clashed with an organization which over the centuries has 
learned how medicine ought to be practiced in the public interest, 
and it is the only group on earth who can determine that. Now, 
they say that this organization was equipped to render this 
service. If so, why did they need to consult with other doctors, 
members of the District Medical Society? They had 1,200 other 
doctors in the District to pick from. Why is the point of 
attack aimed at the District Medical Society? Because evidence 
is wanted. In other words, if they might collect enough of 
these circumstances here to present in a proposed speech as to 
what they are going to prove they can make it appear to you 
that the District of Columbia Medical Society was out to destroy 
Group Health Association, and the District Medical Society, 
representing 825 of 2,000 doctors, was going to do that. The 
fact of the matter is they were out to destroy the District 
Medical Society by this new experiment which if it succeeded 
as intended would do. In other words, if you take everybody 
who needs medicine away from the doctor, the doctor has got to 
stop his practice of medicine. 

Now, the interesting question is going to arise, where is the 
patient going to go whom Group Health doesn’t take care of? 
The result will be that the District Medical Society and all 
medical societies in the United States, having been destroyed in 
the confusion which results,—the opposition which they fear 
will no longer exist,—and then they can superimpose on the 
practice of medicine as it has been known this practice in 
accordance with their theory. 

Now then, the theory of what was done with the hospitals 
is so closely related to what Group Health offers its members 
that let me very briefly go into this because I see my time is 
slipping ; I know you must be very tired of listening to lawyers 
harangue. ae 

I think you have heard it said so much by the prosecution 
about this being a consumer cooperative whereby those in the 
low income bracket were able by budgeting medical expenses 
to protect themselves against a cataclysm which might bankrupt 
them or so destroy the family finances that they would no longer 
economically go on. : 

Now let us see what Group Health is. You would think, 
would you not, that the association or group which has been 
pictured by the prosecution to you would be a group who needed 
medical care. That clinic was organized and i to 
function for those who need care, you would suppose. It was 
not. Before you go into Group Health you must pass a physical 
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examination. If you don’t pass the physical, you don’t get into 
Group Health. in other words, if you have some ailment; if 
you are a sick man, what becomes of this claim of medical care ; 
you cannot get it. 

Now suppose you happen to slip by the doctors’ examination 
and sometime within the next thirty days or within three years 
you develop a disease that requires more than one treatment 
within two years. You need it; but if you get it you pay for 
it. In other words, the very ones who need the care don’t get 
it. Who is going to take care of them? Dr. Brown answered 
that in the conference of June, 1937, up in the office of the 
Medical Society in the District of Columbia. They said, 
“What becomes of them?” “Oh,” he said, “we will give those 
to you.” Kind of him, wasn't it? 

Now, number 1: I suppose the answer to that will be, “Oh, 
this is preventive as well as curative.” Whether it is pre- 
ventive or curative, nobody gets in unless he passes this 
examination. 

THE LOW INCOME BRACKETS 


Now, about the low income brackets, and I think you are 
going to hear a lot about someone in Arkansas and Missouri 
and Texas not getting proper care. Let me impress upon you 
one thing: this conspiracy involves the Medical Society of the 
District of Columbia only, and don’t let your minds go wander- 
ing off down there to Arkansas and Texas; don’t get confused 
about this background. The District of Columbia has never 
been wanting for doctors. There is a doctor for every three to 
four hundred people in the District; the Group had only a 
doctor for one in every eight or nine hundred. So all this talk 
about what happens in Arkansas, Missouri and Texas, whether 
it occurred in the wilds of the wooly West had nothing to do 
with the District of Columbia. 

Is it for the low income people? Not at all. It is for any- 
body. Some of their high officials belonged to Group Health. 
The man who is able to pay for medical services got the same 
service as the poor charwoman who would have gotten it from 


_ any doctor in the District for nothing. 


It isn't for the man who couldn’t afford medicine because 
if you don’t pay your dues within ten days you are out; that 
is within ten days after the first of the month. So at the very 
time you need the Group Health experiment most is the time 
you don’t get it. 

What becomes of the man who can’t pay his dues? He 
falls back on the defendants; they take care of him. The 
thing was commercialized from the very outset. It was so 
very extensively commercialized that standing up against that 
little clause I quoted from the charter of the corporation of 
the Medical Society of the District of Columbia, which said 
that under no circumstances can this corporation control the 
prices at which services shall be rendered; and standing against 
the very first section of the constitution of the A. M. A. 
which said that the practice of medicine shall be for the good 
of humanity, the distinction is so obvious. They not only require 
the payment of dues but they—when they first started and until 
they found that was illegal too—they put on a check-off system, 
the system that labor unions use in the factories and mines, 
and the boss deducted from the employees’ checks the amount 
of his dues; and they still retain in their by-laws after they 
have amended them so many times that the by-laws today 
resemble in no way the by-laws under which they began, they 
still say that in the event of dissolution of Group Health and 
the sale of its assets, equipment et cetera, everything which it 
may own, that the corporation shall have a first lien on any 
dividend which any member might get. 

Now, what is the type of service which they render? They 
render the ordinary clinical services just as they said Dr. 
McGovern had made a report upon to the Medical Society 

after it was found that they could not render the services 
which they proposed to render at anything like what it cost 
to render such services. You had heard this morning that 


exists, and never did, except in Group Health. : 
Dr. Brown was compelled to resign because having believed 
from a reading of the brochure of the conditions there described, 
i Tie i died that be eee. ‘to try it, he did accept 
cou r 
the. position as Medical Director. He then found that his 
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efforts as a director were being thwarted and hindered by the 
board of trustees. Who is the board of trustees? Once again 
on the question of whether it is a government institution or 
not. H. O. L. C. has two men on the board. The amendment 
and by-laws must all be approved by the H. O. L. C. These 
trustees are laymen. The constitution and by-laws provide 
that on 15 days’ notice they can change the character of 
service which is being rendered. In other words it violates 
that clause of the code of ethics of the medical profession which 
says that between the doctor and the patient there shall be 
no third person intervening. 

Because the doctor alone knows how to care for the patient, 
and some layman should not come in and try to tell the doctor 
what should or should not be done. 

Then again, for the same reason, it destroys the relationship 
which exists, the confidence between the patient and the mem- 
ber; but the answer to the prosecution of that this morning 
was that they preserved the freedom of choice because the 
member could go and employ another physician if he did not 
like the member of the staff of G. H. A. 

Well, if they destroy this fee for service basis, which they 
discussed, and they destroy those who were practicing medi- 
cine, what becomes of those whom the G. H. A. can’t or won't 
take care of? 

I am not going to exhaust your patience or your time or 
wear you out with an analysis of G. H. A. Their by-laws, 
together with their amendments and the practices pursued by 
this Association to avoid the inevitable judgment that it was 
an illegal institution and illegally conducted business and the 
fact that it was an insurance company which was doing an 
insurance business without a license, will all be presented to 
you for your consideration and you will see how skilfully 
guided the G. H. A. was with the backing of the Health 
Economics and the good will to avoid a decision and deter- 
mination which they expected to be true when they filed the 
amendments here in order to obtain Judge Bailey’s decision. 

I think the prosecution said to you that the Twentieth Cen- 
tury Fund, the Health Economics and the Good Will Fund had 
had nothing to do with Group Health. I think the evidence 
already directed to your attention indicates the contrary; but 
you will find from the annual reports of the Twentieth Century 
Fund where the monies are, of thousands of dollars being 
donated to Group Health so that for a time Group Health was 
able to operate upon subsidized funds; and the Good Will Fund 
or the Health Economics Association sent down here a person 
who from August, 1938, had been taken from the Rural Elec- 
trification Association, and installed in offices at 1422 I or K 
Street, paid for by one of these funds, and his salary paid for 
by one of these funds for the ensuing year. 

Yet, the very purpose for which Group Health was formed 
was what? Mark you, I am merely following the language of 
the prosecution: to supply to the employees of H. O. L. C. 
this adequate medical care at reduced cost, and when Group 
Health started out, it starts out with employees of H. O. L. C- 
in its membership, some 2,000, and then had 200. They have 
now gone out and tapped other Government departments to 
keep up this membership in it, and instead of giving these med- 
ical services to H. O. L. C., and under that representation they 
got the money, $40,000, they are now doing practically nothing 
for the employees of H. O. L. C. and never took over the emer- 
gency rooms in H. O. L. C. They are obtaining new member- 
ships from new ones whom they have gone after by solicitation 
and by advertising through their names. 


HOSPITALIZATION 


Now, I am going to comment briefly on the hospitals in the 
District of Columbia, Throughout this case you will find noth- 
ing which the American Medical Association, as an association, 
has done as a conspirator in this case. You will find nothing 
which the Harris County Medical Association has done, or any 
other association, including the Medical Association of the Dis- 
trict of Columbia. 

Counsel for the prosecution concedes to us the right of honest, 
fair persuasion; at least they give us the right to disagree. 

We disagreed with Group Health on good grounds and for 
good reasons, and since the decision in Judge Bailey’s instance 
there has not been any hospital committee in the Medical Asso- 
ciation of the District of Columbia. 

The only instance in which the hospitals have been approached 
at all was first by a letter of July 29, 1937. That was the letter 
in which the “white list,” so-called, was sent to the hospitals, 
and not a member of the District Medical Society ever knew 
that list went to the hospitals because there was no authoriza- 
tion to send it to the hospitals; the authorization was merely 
-to send it to the members of the Association itself. 


” 
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But whether it was authorized or unauthorized there could 
have been nothing in the “white list” itself to complain about 
because of the absence of Group Health’s name thereon because 
Group Health had not been yet organized. 

Then we come to the resolution which was read to you 
verbatim by the prosecution sponsored by Dr. Willson. 

That resolution was offered in a Society meeting, and the 
prosecution knows and knew when they represented it to you 
that that resolution was referred to a committee, and the only 
action taken on it was “Pass it on to a committee and let us 
see what it is all about.” 

Then what was the result of that resolution? There came out 
of that committee not the resolution which was read to you 
this morning but the resolution under date of December lst, 
1937, which was sent to the hospitals on the second day of 
December, 1937, and that resolution so stated squarely “For 
educational purposes alone, we brought your attention to the 
recommendation that the members of the staffs of hospitals be 
members of the American Medical Association.” That was 
the resolution. 

Now, they impugn that resolution, saying to you that it does 
not mean what these honorable gentlemen said when they wrote 
it, but behind it is some infamous purpose which never origi- 
nated in the mind of anyone except for purposes of prosecution. 

With reference to the hospitals in the District of Columbia 
and the American Medical Association letter or response 
thereto, which was called to your attention this morning, occur- 
ring in August, 1937, and more particularly, I think from either 
Columbia or Georgetown, may I say this: there again in August, 
1937, Group Health had not even started to function. 

But, the point of the prosecution seems to be that once some- 
body had the thought started, then everybody else must bow 
down and do nothing about it. He could not even use persua- 
sion, which is given to anybody under the Constitution to use, 
but everybody must bow down before the G. H. A. 

Now, it may surprise the prosecution to know that Dr. Cutter 
of the American Medical Association who wrote the letter 
never had heard of Group Health Association in his life when 
he wrote it. 

That was one of the ordinary, orderly routines of investigat- 
ing which was made by the American Medical Association and 
which has been made year in and year out over an extended 
period of time, and it was at that time suggested to the Wash- 
ington hospitals that if they could they should have on their 
staff members of the American Medical Association, just as 
Group Health here tried to get members of its staff on the 
staffs of hospitals, but the right which we tried to exercise is 
urged upon you as an act of conspiracy, a pressure, a tyranny, 
and a destruction. 

Therefore what becomes of the point that any attack was 
made upon Group Health, in so far as the hospitals are con- 
cerned, when we consider that at that time under the studied 
and deliberate judgment of everyone who had looked over 
Group Health itself, it was operating contrary to law and was 
an illegal institution, and they can’t point to a thing following 
that declaration. I think he told you eight hospitals have mem- 
bers of Group Health upon their staffs since the declaration by 
Justice Bailey. 

You will see from the testimony that Group Health, the 
ersap Health of 1938, was an entirely different institution from 
937. 

Now, then, I think, ladies and gentlemen, I won't take up 
any more of your time and I won't talk any further, but these 
briefly are the headings and the outlines of what this testimony 
will show, probably extending over quite a time because of 
evidence which is documentary, but you will find furthermore 
that every explanation which is made is supported, in so far 
as the District Medical Society is concerned, by its own docu- 
mentary proof. 

They have objected to the theory of it. Yes. That they will 
testify in their objection, Yes. 

Up to that point they expressed that objection in a way in 
which they were motivated and actuated only and solely for 
the benefit of the profession, In the practice of medicine where 
any assault was made upon them they were compelled to meet 
it because they knew the head and the front of the institution 
directing that assault was doing so for the purpose of destroy- 
ing it in order that the experiment, the future of which they 
confessed themselves this morning, they knew not about whether 
it was good or bad, they could not tell you, but let the experi- 
ment go on, and then some time later there will be confusion 
and destruction. 


Fepruary 7, Morninc 

(The Government offered a stipulation entered into between 
counsel for the defendants and counsel for the Government 
including the constitution and by-laws of the A, M. A. and the 
District Medical Society. The stipulation also included identi- 
fications of the organisations and defendants concerned; also 
memberships on staffs of hospitals and committees; also a 
description of Group Health Association, Inc. 


Evidence on Behalf of the Government 
DR. HUGH CABOT 


DIRECT EXAMINATION 


Mr, Lewin:—Dr, Cabot has been called, your Honor, to give 
factual testimony as to introductory facts and also to qualify 
as an expert on certain matters that seem appropriate for expert 
testimony. 

Hugh Cabot said in reply to questions that he is a surgeon, 
graduated from the Harvard Medical School in 1898 and served 
fourteen months in the Massachusetts General Hospital as an 
intern and was licensed to practice in 1899. Before he went 
into the Harvard Medical School, he attended the Roxbury 
High School and Harvard University, as an undergraduate. He 
was given an honorary degree of LL.D. at Queen’s University, 
Belfast, Ireland, in 1925. He went immediately into practice 
as assistant of his cousin, the late Arthur T. Cabot, and then 
was appointed instructor in surgery at the Harvard Medical 
School. Then in 1904 he was appointed surgeon to outpatients 
at the Massachusetts hospital and went through the grades until 
he left Boston in 1919; surgeon to outpatients, assistant surgeon, 
and finally full surgeon. In the Harvard Medical School he 
was an instructor from 1902 until 1910; then he was appointed 
an assistant professor and then in 1918 clinical professor. He 
also practiced privately. He was surgeon to the Baptist Hospital 
from 1901 to 1919. In the World War he went overseas and 
joined the British medical service in 1916 and served through- 
out the war. He was mentioned four times in the dispatches 
and received the Order of St. Michael and St. George. Then he 
returned to Boston for a few months, and then in September 
1919 went to the University of Michigan as professor of surgery. 
a full time appointment. Later, in 1921 he became dean of 
the medical school at the University of Michigan. As dean 
he was occupied, not only with technical matters of surgery 
but with school administration and the problems of students’ 
educational requirements. “It took a great deal of time that I 
should have been glad to use for other purposes.” In 1930 he 
went to the Mayo Clinic as one of the consulting surgeons. 

Q—The Mayo Clinic is the one that is the clinic out in 
Minnesota operated by the Mayo Brothers, the famous Mayo 
Brothers? 

A.—Yes, sir. 

Q.—And what was your capacity with that famous clinic? 

A.—I was a consulting siirgeon, which meant that I was 
called in consultation by the physicians in most of the general 
field of surgery. Most of my operative work was in the field 
of genitourinary surgery, now concealed under the name of 
urology. 

Q.—But you are, Doctor, a general surgeon, and while you 
were at the Mayo Clinic you were a consultant in general 
surgery, but when you actually used the knife your specialty 
was genitourinary surgery? 

A—Yes. 

THE MAYO CLINIC 


. . . . . - . 


O.—Now, I wonder if fairly and properly you could describe 
the Mayo Clinic to this jury. 


tion, of a hospital ; 
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many of the men who were on the staff and remained on the 
staff were men who came there as youngsters, young physicians, 
in the capacity of what now would be thought of as interns; 
then remained on as assistants, and finally were taken on to 
the permanent staff. Later, when the organization became 
larger, they brought men from other parts of the country and 
to some extent from other countries. Then I think a very 
important development was the establishment there of a fellow- 
ship group, in which, under funds which had been saved from 
the operation of the clinic, they took on an increasing number of 
young physicians in all of the fields, who must have had not only 
their medical education but some hospital experience before they 
came to the clinic, and then remained for a period of three 
or more years on a meager salary but in theory at least enough 
to keep them alive; and they were candidates for an advanced 
degree, generally a master’s degree in some field of medicine 
or surgery or the specialties. Some of them remained there for 
five, six or more years, and from that group in the later years 
many of the members of the staff were selected, . . . The 
Mayos, being of British origin, were rather kindly to the 
British, and there were English and Irish and Scotch and many 
Canadians. . ‘ : 

O—What would you say as to the professional standing, 
capacities and reputations of the physicians who are employed 
in this group? 

A—I think they have enjoyed a good reputation. It would 
be a mistake to assume that all of the world’s ability was 
centered in that institution, or anything like it, but on the whole 
they always had a very able, capable group of people. 

O.—How were they compensated, Doctor? 

A—Salary. 

O—Were you compensated on a salary? 

A—Always. 

Q—And the same thing is true of your other distinguished 
colleagues there? 

A —Except a group which was always a little vague to us. 
There was a group of partners and it was a little doubtful just 
who some of the partners were. Some of us were rather 
curious. We never did quite know. Of course, the Mayos and 
some of their relatives, sons, sons-in-law, and so forth. But 
there were other members and I never did quite know how many 
partners there were, but it was a small number, and, for prac- 
tical purposes, all of the physicians in that clinic were on salary. 

O.—How were you compensated when you were dean of the 
Michigan Medical School? 

A.—Salary, flat salary, from the beginning, full time. 

Q.—And when you were a professor of medicine at Harvard, 
Harvard Medical School? 

A.—There we were paid chiefly in reputation, I guess. If I 
remember, I drew the princely salary of $200. I may have been 
raised to $500 at the end. But as far as money was concerned, 
it would just about keep you in cigarets. 

Q —Do we understand, Doctor, from your testimony that you 
and your colleagues at the Mayo Clinic were engaged in what is 
known as group practice? 

Mr. Leahy:—Your Honor, I object to that question. There 
is no definition of what group practice is. 

Mr. Lewin:—If the Court please, Mr. Leahy discoursed at 
length to the jury on group practice yesterday. 

Mr. Leahy:—Ilf your Honor please— 3 

Tue Court:—I am about to sustain your objection. 

Mr. Leahy:—Thank you. : 

Tue Court:—He named this group. It isn’t necessary to 
classify it. as nen oie hs 

Mr. Lewin:—Can we have the doctor give it this hideous 
name, though? P 

Tue Court:—Well, I don’t want to select his language for 
him. 

By Mr. Lewin: 4 ’ 

Q.—Doctor, how would you name this practice you were 
engaged in at the Mayo Clinic? © 

Mr. Leahy:—I object to that, if your Honor please. 2 

Mr. Lewin:—He would rather have the jury get it from him, 
if your Honor please. , sd 

Mr. Leahy:—Let him tell just what the Mayo Clinic was, 

how they operate. D 

Tue Court :—Just let him describe it. He has described the 

group in a general way. 

Pardon me for saying the word. 

(There was laughter in 4 courtroom.) ead ne 

Tue Courr:—Now, I will say to you folks, we wan 

conduct this trial in good humor and I don’t expect it to be 
carried on like a funeral, or soy thane of the sort, but, never- 
theless, I have my own ideas, which are such that I feel com- 
pelled to suppress anything in the way of laughter aA Pty 
After all, there must be a certain fair degree gnity in 
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the conduct of the court and I must insist on it on the part of 
everybody present. 

By Mr, Lewin: 

O.—Dr. Cabot, tell the jury, if you will, what advantages, if 
any, there were to the fact that you had there a gathering of 
doctors on a salary. 

A.—I think if I may use the word ‘“group’—and I think it is 
important to remember that the grouping together of physicians 
for the purpose of effective practice goes back a great many 
years. It may be said to have begun I guess with the early 
beginnings of the great hospitals. We saw them in Europe 
before we saw them here. There were gathered together, for 
the purpose of treating the indigent, physicians in all of the 
fields as they existed. In earlier days there was no great 
distinction between the general men and the special men, but 
they were gathered together in those hospitals for the purpose 
of effective treatment. I think we want to remember in the 
whole development of group practice it began there many years 
ago, in the great hospitals. Now, as far as my knowledge goes, 
the Mayo Clinic was the first group which you might call a 
private practice group. These great hospitals of course were 
not—the physicians and surgeons and specialists there were not 
in private practice while they were at the hospital; at least in 
the earlier days. In later days there were private physicians 
associated with these hospitals, but in the beginning they would 
work on charity patients and receive no compensation, no 
financial compensation; though great advantage of course in 
association with those institutions. Now, the Mayo Clinic, I 
think, is the first successful, eminently successful, attempt to 
bring together in a private institution a group which would 
cover all of the fields of medicine, surgery and the specialties 
and have there incorporated the necessary laboratories which 
are essential to the conduct of the great hospital organization. 

Q—Could they have consultations between themselves, the 
members of the salaried group? 

A.—tThe advantage at the Mayo Clinic, or any of the clinics, is 
the same as at the great hospitals, that you have a very close 
relation with all your colleagues. In normal private practice 
it may be quite difficult to get hold of your colleagues, but in 
the hospital, and more so in the clinic, you can put your hand 
very readily on your colleagues in any field, and in the clinic, 
which was always chiefly under one roof, it was easy to obtain 
access not only to all the physicians and surgeons and specialists 
but men in the laboratory field, the bacteriologists, the chemists, 
with very great saving in effort and I think with enormous 
educational value. There in the hospitals, and even more so in 
the clinic, we all of us kept more or less abreast of the times 
in fields which were not our own particular fields, by constant 
contact with our fellows with whom we could talk light- 
heartedly but very helpfully in keeping abreast of the times. 

O.—Mr. Leahy told this jury yesterday— 

Mr. Leahy:—1 object. 

Mr. Lewin:—It is the basis for a question. 

Mr. Leahy:—You are not going to make me the basis for 
anything. 

Tue Court:—It is not the proper way to state the question. 
I sustain the objection without any discussion. 


By Mr. Lewin: 


O.—Dr. Cabot, what have you to say about this, the statement 
that this expedient of practicing in a group was a new idea of 
social philosophy which sprang up in 1933? 

A.—Oh, that is the time—the interpretation. The grouping 
for the purpose of more effective practice goes back for a great 
many years in the hospitals, and the Mayo Clinic, then the 
developments which took place as a result of the successful 
operation of that organization. A grouping could not be said to 
have begun at all recently, It is a more or less steady develop- 
ment tending to fit in with the development, economic, financial 
and, particularly, the development of medicine in its increasing 
complications. 

0.—Now, Doctor, I would like to continue a little bit more 
with your qualifications. Have you been interested not only in 
group practice but have you studied it? 

—Yes, sir. 

O.—What kind of studies have you made of it, Doctor? 

A—Well, I haye taken the trouble to actually visit and go 
over the ground with various samples of group practice, and 
then I have spent a great deal of time in studying their pub- 
lications, the method of organization, not only in this country 
but other countries ; though nothing precisely corresponding with 
group practice, I think we understand, is at all common in this. 
country outside of the hospital. 

O.—Have you written any books? 

A.—In that field? 
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Q—In that field or any field of medical economics, if I may 
use that term, or the distribution of medical care. 

A.—Yes, I have written two books, one published in 1936 
under the title of “The Doctor's Bill” and another published in 
1940 under the title of “The Patient’s Dilemma.” 

O.—And have you also written on scientific subjects in your 
own field of surgery ? 

A—Oh, yes. Probably too much. The field of surgery and 
genitourinary surgery for many years. 

O.—Were you ever editor of any scientific paper? 

A.—No, not a paper, I edited a two volume work on urology, 
known as “Modern Urology,” the first edition in 1918, one in 
1924 and one in 1936, I think, or 1935. 

Q.—Have you had occasion to contribute to medical journals ? 

A—Oh, yes. Many papers, sir. 

Q.—Could you give the jury some idea of the number of 
titles you covered? 

1—The last time my titles were totaled up so they could be 
numbered, there were one hundred and fifty. That was probably 
some two or three years ago. 


THE BOSTON ORGANIZATION 

Q.—Doctor, have you had any experience in prepayment 
clinics where the patients who belong to the clinics are entitled 
to the medical services and pay regular dues in advance, and 
then are entitled to receive treatment from a group of doctors? 

A—Yes. At the present time I am working with a group of 
physicians who are arranging for the medical service of a 
corporation known as Health Service, Incorporated, in Boston, 
on a prepayment basis. And they arranged with a partnership 
of five physicians to plan for and arrange for the medical care 
to their subscribers, and I am the so-called medical director of 
that partnership. 

O.—Let me be sure I get the picture. How long have you 
been connected with them as medical director? 

A.—Well, in theory a year. We didn’t actually begin to treat 
patients until last May. 

Q.—Would you describe that undertaking a little more fully? 

A—tThe group was started by a group of people in Boston, 
none of whom were physicians but who were impressed by the 
fact that there was a considerable number of people in the com- 
munity who, if they could obtain their medical care on a fixed 
prepayment basis, should be able, if the plans were worked out 
satisfactorily, to obtain their care within their rather modest 
incomes. These people were all lay people and represented the 
general public. After a good deal of study, of which I know 
nothing, they came to me among—along with four other 
physicians, and asked us if we would undertake to plan for the 
medical care. We agreed and a partnership was formed of five 
physicians. Do you care to have the names? 

O.—No, I don’t think that is necessary. , 

A. (continuing)—who represented medicine, obstetrics, sur- 
gery and diseases of children. They undertook to arrange for a 
planned medical care and to associate with themselves other 
physicians. I think perhaps the most striking thing about that 
organization was that from the start we tried very hard to get 
this thing to work with the least possible disturbance of the 
normal arrangements of private practice. What I refer to is 
the associated physicians, of which there is a considerable group, 
to carry on their private practice and to see the subscribers to 
Health Service, Incorporated, as they see their other patients. 
It was our notion that if a sufficiently large group of physicians 
was included, in this way they would be able to do this work 
without disturbing their normal relations and thus fit into the 
present though probably changing pattern of medical practice. 

OQ.—How did the partnership which composed the profes- 
Sional group receive its compensation? 

A.—As partners there we received no compensation; let us 
say, for our administrative work. In so far as these partners 
act as consultants, they receive their compensation just as do 
the other physicians. They are on exactly the same basis. 

Q.—Is there a contract in existence between the medical group 
on the one hand and the business side on the other? 

A.—Oh, yes. It is an imposing document; which doesn’t mean 
anything to me at all. 

Q.—Would you say by reason of that you were engaged in 
contract practice? 

A.—I would suppose so, the perfectly definite contract between 
the corporation and the partnership. 

Q.—Now, can you describe the group of patients which you 
serve and the extent of care which you attempt to give them? 

A.—We undertake— 

Mr. Leahy:—Pardon me. I want to say for the record we 
will admit the doctor gives the very best of care in the world 


to his patients. In the economy of time, I don’t know why it is 
we are going so far afield. 

Mr, Lewin:—The reason we are going into this is partly 
because of Mr. Leahy’s opening statement. This gentleman is 
to be qualified on group practice and on prepayment plans and 
he is going to state the advantages of it. 

Tue Court:—Mr. Leahy was stating his defense. You are 
now proving your case in chief. It isn’t the usual time. I will 
give you a chance in rebuttal. 

Mr, Lewin:—Your Honor, the indictment lays the foundation 
for just this testimony. 

Tue Court:—That may lay the proper ground. Mr. Leahy’s 
statement was his defense. 

Mr. Leahy:—Your Honor, the indictment gives nothing about 
Dr. Cabot’s service. 

Mr, Lewin:—Oh, yes. All of that has been fully argued. 

Mr. Leahy:—Well, I don’t care. 

Tur Court:—I don’t want to unduly limit the examination 
of any witness. But we have a long trial before us at the best 
and we don’t want to go any further afield than is necessary. 
It seems to me the doctor’s knowledge of this one particular 
institution is hardly relevant. 

Mr, Lewin:—He is going further, your Honor. 

Tue Court:—Well, put another question. 

Mr, Lewin:—Your Honor’s ruling is that he cannot describe 
the group in this particular thing he has had experience in for 
years? 

Tue Courr:—I will permit it if you will do it differently. 
May I suggest, without any criticism of the doctor, that he 
answer that question and then not go off into other matters. 
If you will put your questions so as to keep things going, we 
will probably save a little time. 

By Mr. Lewin: 


O.—Dr. Cabot, will you tell this jury briefly the character 
of the group that is served, the patients, and the extent of care 
that you attempt to give them? 

A.—tThe group is limited only by the statement in the agree- 
ment between the corporation and the subscriber that the family 
income shall not exceed $2,500. There is no other limitation. 
The great thing is complete medical care, including special 
care when that is necessary, but not including hospital care 
which he could obtain in any other way. 

Q.—Do you give them a physical examination before admit- 
ting them to treatment? 

A.—There is admission by groups and as individual sub- 
scribers. The individual subscribers are required to have a 
physical examination. The groups are not. 

Q.—Can you tell the jury the purpose of requiring the physical 
examination ? 

A—To be sure that we get a reasonable cross-section of 
the community and do not become overloaded with people who 
are already ill, old or what the insurance people call bad risks. 

Q.—Doctor, tell the jury something about your membership 
in medical societies, will you? 

(Dr. Cabot listed his memberships.) 


O.—Are you still a member of the American Medical Asso- 
ciation? 

A—Oh, yes. 

Q.—Have you ever participated in the affairs of the American 
Medical Association? 

A—yYes. I was a delegate from Massachusetts to the House 
of Delegates. I am a little vague about it; I think it was 
about 1910 or 1911, though it may have been 1911 or 1912. 
Then I was the chairman of the Section on Neurology in 1916, 
but unfortunately I was overseas in that epochal disturbance 
and did not serve. 

Q—Dr. Cabot, with that background of experience I am 
going to ask you if you will describe to this jury the extent 
and care of medical and surgical practice around the time when 
you began. Later I am going to ask you to contrast that with 
the character of medical practice and surgery practice as of 
today. First, will you describe generally the character of medical 
practice some decades ago? 3 

(Dr. Cabot described exhaustively the difference between 
medical practice 1890-1900 and that of today.) 

Q—Will you describe the typical physician's equipment of 
those days? ‘ ; 

A.—It was very much simpler than it is today, The origin 
of the black bag was so Yy_ associated with the practicing 
physician—he had to have a relatively small number of drugs; 
he had his thermometer; he had his stethoscope. If he were 
doing obstetrical practice he might keep in his bag his obstetrical 
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equipment, or he might take it only when he was actually going 
to use it. It was common for physicians of that day to carry 
a little surgical case which contained some forceps and a knife 
or two, some ligatures and scissors with which he could do 
small emergency operations. But a relatively simple equipment 
would enable him to deal with most of the situations that he 
was faced with. 

O.—Was the use of x-rays for diagnosis common then? 

1—Oh, no, sir. It began in my day in the medical school, 
and it was still in the experimental stage until—well, after the 
turn of the century. 

O—How extensive was the knowledge of diseases and how 
extensive was the treatment that was accorded to disease after 
it was found, in those days? 

(Dr. Cabot then contrasted diagnosis and surgery in the two 
periods. In reply to questions he defined the basic sciences.) 

O.—Can you compare these advances in these various sciences 
in the last four decades, let us say, with advances in such sciences 
and in the care of health preceding that period? 

A—Well, it is possibly true that the advances in the last forty 
years have, in their net value, been almost equal to the bulk of 
previous knowledge. 

O—Where does that leave the modern doctor, Dr. Cabot? 
Are you able to carry on a busy practice and to have accurate 
knowledge of all these modern sciences in their application to 
the treatment of diseases? 

Mr. Leahy:—Pardon me, Doctor. I will have to object to 
the form of the question, if your Honor please, because we 
really do not know what he seeks to elicit. He says “Are you 
able?” 

Mr. Lewin:—I would like to know whether he is able, and 
then I will go a little further and ask him if anybody else 
is able. 

Tue Covrr:—lIf it is to be followed up, I see no harm in 
it, Mr. Leahy. 

Mr. Leahy:—Are you reframing the question as to whether 
the doctor is able— 

Mr. Lewin:—If he is not able, I don’t know anybody who is. 

Mr. Leahy:—I am happy to hear you talk, and I will listen. 

Mr. Lewin:—You are going to hear a lot. 

Tue Covurr:—Let us get along. 

The Witness:—The mass of knowledge which should be 
available for the treatment of disease is today entirely beyond 
the grasp of any one person. It was possibly within the grasp 
of the physician half a century ago, but increasingly it has become 
impossible for any one physician, particularly if he is engaged 
in reasonably active practice, to have even a bowing acquaintance 
with many of the special developments which are of real import- 
ance and essential importance to the patient. 


SPECIALIZATION 
By Mr. Lewin: 


O.—W ould you describe to the jury the extent that specializa- 
tion has entered the field of medical and surgical practice now? 

A —lIt is very great and it is steadily increasing. Today we 
have among the specialized people the general consulting 
physician and the general consulting surgeon. Forty or fifty 
years ago they could fairly well cover their respective fields, 
but now the specialists in the subdivisions have made that 
impossible. There is probably no general consulting physician 
today who does not require the services of experts in their fields. 
Experts in diseases of the eye, ear, nose and throat are common 
enough. Experts in diseases of the heart and lungs, experts 
in diseases of the gastrointestinal tract and experts in diseases 
of bones and joints. Then, on the surgical side the technic of 
surgical operations has become so developed that it is almost 
impossible for any one surgeon to cover the whole field, even 
leaving out the special senses. So that the general surgeon or 
the general physician today requires constantly advice from his 
more specialized brethren. 

Q.—Does he require consultations? 

A—Yes. ; 

Q.—Now, has there been any change during that period in 
the way in which specialists are made? 

A.—Yes. Forty or fifty years ago, as the specialties began to 
develop, there were always people who had been engaged in 
general practice and then found there a liking to deyelop a 
narrower field. That was chiefly made possible by their work 
in the great voluntary hospitals. But until relatively recently, 
twenty years ago, most of the specialists had been general 
practitioners in one branch or another, But more recently the 
fength of time involved in medical education has become such 
that if men left medical school and the hospital and then went 
into general practice, and then, having had a view of the field, 
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went back to train themselves and be trained as specialists, they 
would be almost middle aged before they got back. So it is not 
very feasible. 

O.—So that you would say it is now common practice for 
a man leaving his university to enter at once into a specialty 
without going through the general practice? 

A.—Yes; it is very common practice. They commonly take 
one or perhaps more years in a hospital, in the general field. 
Then if they propose to practice general medicine they will 
carry on another year, Otherwise they will begin at that point 
commonly enough to train themselves in a special field, which 
frequently runs from three to five or more years. 

O.—What, in your opinion, is the chief cause for this great 
increase in specialization? 

A—The increase in the essential knowledge. You could not 
possibly go on without specialization. Of course that is in no 
way peculiar to medicine. 

O.—Doctor, I wonder if you could tell us of the advances, 
if any, there have been in the education of doctors and in 
educational requirements that one must fulfil in order to be a 
doctor ? 

A—At the time I graduated, in 1898, at the Harvard Medical 
School, which was one of the older and well thought of medical 
schools, there was only 10 per cent of the students that had any 
college education at all. The great bulk of the students came 
to the medical schools of the country, in the middle nineties, 
from high schools. About the time of my graduation, or within 
a few years, various universities began to require more or less 
college work, and the thing went on, not steadily but progres- 
sively, up to the present time, where all of the recognized medical 
schools of the country require at least two years of college 
work before they will consider a candidate for the medical school. 
A large number of medical schools take four years of college 
work. There is another group, mostly, I think, in the state 
universities, which have a combined degree. They can take 
three years in a literary college and four years in the medical 
school and get a baccalaureate degree and a doctor’s degree. 
So at present it has come about that, while a student may be 
a candidate for a medical school with only two years’ college 
training, the majority, I think well over 60 per cent, or perhaps 
more than that, have either four years of college work or this 
combined degree, so that they take either seven or eight years 
before they obtain their degree in medicine. Then you will 
have to add to that the requirement of many states, which is 
accepted by practically all students, that they shall have some 
hospital experience. Many states require that before admitting 
students to examination for license. That practice is increasing, 
so that at the present time many students may spend nine or 
ten years in preparation for their life work. 

Q.—What is a graduate doctor usually called when he is gain- 
ing his initial hospital experience? 

A.—tThey are called interns during the earlier time. Then, 
as they carry on, after they have been with the organization a 
year or two, they are often spoken of as residents. In any case 
they reside more or less at the hospital. 

Q—What can you tell the jury in regard to the extent of 
equipment that a modern doctor must have, contrasted with what 
he had back in the days of the little black bag? 

A.—Well, he must have, or have access to, all of the methods 
of modern diagnosis. In the earlier days perhaps he did his 
own laboratory work as far as it was necessary, made simple 
examinations of the urine and of the sputum. Today there are 
very few physicians who do that. They must have access to a 
laboratory either at the hospitals with which they are associated 
or a private or commercial laboratory where these examinations 
are done for them. But if they are in normal private practice 
and treating patients in their offices they require more equipment 
than was required in that earlier day, particularly because of 
methods of accurate diagnosis requiring electrical gadgets, and 
so forth, which are yery assential to accuracy. But, unfortunately, 
they are very expensive. 

O.—I was going to ask you if an x-ray machine is an expensive 
piece of equipment. 

A,—Oh, very. But very few private practitioners would be 
required to haye an x-ray machine. They would use that of 
an expert in the vicinity. 

O.—Do I understand, then, that they would send the patient 
to another doctor who has an x-ray machine? 

A.—Yes. 

O.—Could a number of doctors use the same equipment 
feasibly ? 

A,—Oh, yes. That is one of the important points in the group- 
ing together, which goes back to the days of hospitals when 


one set of physicians used the rooms in the morning and another 
set in the afternoon. In any group you can consolidate office 
space and save enormously on equipment, and you can make 
the office space and the equipment work eight or ten or twelve 
hours a day instead of having a three or four hour day. Great 
economy there is possible. 

O—Could they, by the same token, economize in having a 
common laboratory and common technicians to operate the 
laboratory ? 

A—If the extent of their work is sufficient there are great 
possibilities to be obtained there in the saving not only of time 
but of expense. A well organized clinic, such as the Mayo 
Clinic, though there are many others, is likely to have its own 
laboratory, and they can get their laboratory work done not only 
more promptly but equally as efficiently and much more cheaply 
by keeping the thing working a twelve-hour day. 

O—What kind of equipment, generally speaking, would a 
clinic need in order to render complete medical care except 
for the hospitalization ? 

A—Assuming that they did not use the hospital laboratory, 
they would have to have the laboratories of pathology and 
bacteriology and medical chemistry available at their hands. 
If their association with the hospital was quite close they might 
use the same organization. 


HOSPITAL ORGANIZATION 


O.—I wonder if you could describe briefly to the jury the 
way in which the modern large hospital is run and how it is 
governed and of what it is composed? 

-1—Normally the hospital is run by a board of trustees who 
are laymen. If it is a tax-supported hospital, a municipal 
hospital of any kind, it may have an elective board or it may 
be an appointive board. But the governing board is, as a rule, 
a lay board, sometimes with one or more physicians to advise 
the board on details. They then must have an administrator. 
He used to be known as a hospital superintendent. I think 
they now like to be called a hospital administrator—whose 
business it is to carry on the complicated machinery, because 
in some aspects a hospital is a hotel on one side and a highly 
technical medical job on the other. The appointments to the 
staff are ordinarily made by the governing board. 

O.—Appointments to the medical staff? 

A.—To the medical staff ; yes. But of course the administrator 
will have to have his assistants under him. The medical staff 
is ordinarily appointed by the governing board with a varying 
amount of advice from the administrator. 

O—Who directs the purely medical affairs of the modern 
hospital ? 

A.—The staff. 

O.—The staff of doctors? 

A—yYes. They are divided up as a medical staff and a surgical 
staff. In large organizations both of those staffs will be sub- 
divided under the specialties, and those staffs will have their 
own group meetings. 

Q.—You are speaking of what is known as the regular or 
attending medical staff? 

A—Yes. 

G-Dis the hospital today usually have another medical 
staff ? 

A.—Yes; a relatively modern development and one of essential 
importance is that they have a regular staff whose responsibility 
for the care of the patients who are indigent or partly indigent 
and who are a direct charge against the trustees of the hospital 
for whose care they must provide. Then they commonly have 
what is often termed a courtesy staff. That is to say, physicians 
who haye no duties in the care of charity patients, but who bring 
their own patients to the hospital and for whom the hospital 
must assume some responsibility in regard to their capacity and 
abilities. 

O.—Both of those staffs, I take it, are elected by the lay board 
of trustees usually? 

A.—yYes; though I suppose in practice the members of the 
courtesy staff are picked out by the regular staff and recom- 
mended to the trustees, and the trustees, I take it, would hardly 
concern themselves with matters of which they could have little 
knowledge, 

O.—Generally speaking, is it difficult for a graduate doctor 
who has been in practice and who has had internships and that 
sort of thing to get courtesy staff privileges at hospitals? 

Mr, Leahy:—I object to that question, if your Honor please. 
I do not think that is a proper subject for expert testimony. 

Tue Courr:—Will you repeat that? 

Mr, Lewin:—I asked Dr. Cabot as an expert whether, in his 
opinion, it was a difficult thing for the ordinary graduate physi- 
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cian who had internships and that sort of thing to get a courtesy 
staff privilege at the hospitals, 

Tue Court:—He may answer. 

Mr, Leahy:—Exception, if your Honor please. 

A.—No; hardly a matter of difficulty; but yet the extra- 
ordinary situation prevails the country over by which a phy- 
sician licensed to practice by the state or territory, as the case 
may be, is still excluded from hospitals. That is, I think, a most 
unfortunate condition, because today I think it may be stated 
dogmatically that it is impossible for a physician to give the 
best medical care if he cannot take his patients to a hospital. 
He can, of course, send them to a hospital with a break between 
him and the patient; the patient goes to the care of somebody 
else. It is a very anomalous situation by which a physician, 
many physicians, licensed by the state, authorized by the law to 
practice medicine and surgery, can still be excluded from the 
use of a hospital without which their practice is not as good 
as it could be. It is very serious, I think. 

By Mr. Lewin: 

Q.—In your opinion, what should be the standards that should 
govern the admission of a doctor to a hospital, who is licensed 
and has had training? 

A.—I see no avoiding the conclusion, Mr. Lewin, that every 
physician licensed by the state must be assumed to have the 
capacity requisite in a physician, and that he ought therefore 
to be potentially a proper person to have on the staff of any 
hospital. It must always be true that there are second-rate and 
incompetent people in the medical profession, just as there are 
in any other field. But I think they should be selected by the 
hospital staff by a method of trial and not excluded for any 
reason whatever. To undertake to say that a given physician 
is not a competent person to be admitted to a hospital for the 
care of patients seems to me to run counter to the fact that 
the state has given him a license to practice medicine. Then 
another organization, not a state organization, undertakes to 
say that he may not do so in the most efficient way. I think 
the selection and the exclusion of the incompetents should be 
made by admission to the hospital staff, then bringing them 
along, if they are younger men, as all younger men are brought 
along, under the supervision and advice of their elders, and, 
with the possibility that they are incompetent or dishonest, of 
excluding them. I do not like the notion that there can be 
physicians licensed by the state who are forbidden to practice 
medicine in the proper way. 

O—After you have given this licensed physician a trial, 
I understand you to say that you would exclude him if he 
turned out to be incompetent? 


A.—Yes. 
Q.—Or dishonest? 
A.—Yes. 


O.—Are there any other standards that ought to operate to 
exclude him? 

A.—Oh, I think so. I think that many physicians applying 
for a hospital will be people of limited ability; that they should 
be admitted to the staff only to do the more simple things. 
Take the surgical staff, for instance. They should at the begin- 
ning be allowed to do only the more simple and safe operations. 
As they go on demonstrating their capacity under the super- 
vision of the senior staff they should be allowed to do more and 
more. For some of them there would obviously be a limit 
beyond which they ought not to be allowed to go; they are 
not of the caliber that can take on the difficulties and respon- 
sibilities and the tragedies of major operative specialties, for 
instance. They are not built that way. .But they ought to be 
allowed in the hospital to do those things for which they have 
demonstrated a capacity. : 

O—Those standards you have described go to the professional 
ability of the men? 

A.—Yes. 

O.—What ethical requirements or standards should there be, 
in your opinion? 

A—I suppose, the ethical requirements of the general popula- 
tion. You don’t want a crook around the hospital any more 
than you would want him anywhere else. A person who 
cannot live up to the ethical standards of society is no person 
to ay around 3 Fe ae 

—Are you defining ethics in answer i 
oe ¥ to that question, 

A.—As rules for the conduct of life, sir, 

O.—Does it have a moral significance? 

A—Oh, very clearly. 

Q.—Does it embrace economic views or practices? 
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A—Oh, I don't see how it could. I may believe in free 
silver, but I don’t think that that makes me necessarily a good 
surgeon, 

O.—Or necessarily not a good surgeon? 

A—No. 

Q.—Has there been any increase in the use of hospitals in this 
period of four decades that we have been discussing? 

A.—Oh, very great. I can use my own experience. When 
1 was first practicing with my cousin we practically did no 
operations on private patients in hospitals. They were all done 
at patients’ homes. His charity patients he saw every day at 
the hospital, but not his private patients, The operations were 
time consuming because we had to prepare for them, We 
invaded the house with assistants and the nurse and largely 
disrupted its economy and did a good deal of damage to it on 
the theory that we were improving it, and the whole perform- 
ance took a great amount of time. What was happening, in 
fact, was that you were turning the house into a hospital 
temporarily, As people became less fearful of hospitals and 
got rid of the notion that hospitals were places where a good 
deal went in and a good deal less came out, they found it was 
better economics to hire a piece of the hospital for the purpose 
rather than to turn their homes into a hospital. And today 
severe illnesses and surgical operations, except the more trivial 
ones, and a great deal of the obstetrical work is done in hos- 
pitals, because it is better done there. The physician and the 
surgeon haye the equipment at hand and there is a saving of 
expense as well as a saving of time. Of course, not long 
before the days that I am telling you about, hospitals were the 
most dangerous places in the world for surgical and obstetrical 
operations. Even in our early days our incidence of infection 
was considerably less in private homes than it was in public 
hospitals. 

O—Now, Dr. Cabot, you have told us of the longer period 
of education that is required in these days in comparison with 
the former days when you came to the profession, the expensive 
diagnostic and therapeutic equipment that is now necessary, the 
longer and more accurate diagnosis and treatment accorded 
in these days, the increase of specialization which you say has 
resulted and the increased use of hospitals. What have you 
to say about whether or not the cost of adequate medical care 
has increased during this period that we have been discussing ? 

A —Of course it has. It has increased enormously and 
inevitably. What the patient is getting today is something that 
is enormously better but, inevitably, much more expensive than 
he got or could have gotten forty or fifty years ago. The cost 
has risen with the improvement. 


SERVICE TO VARIOUS GROUPS 
By Mr. Lewin: 


O.—And would you just state briefly the basis for that 
opinion? 

A.—Well, I suppose my own experience; what I know from 
observation as to the costs of care at an earlier day and what 
I know as to it now. At an earlier day where there was illness 
sufficiently serious to require hospital care, the hospital charges 
were not high; as a rule considerably lower than today. There 
was less special nursing which today has become very expen- 
sive; there was less expensive medication. Just as an example, 
in some diseases, pneumonia for instance, in its treatment today, 
oxygen may be required which might become very expen- 
sive; come to several hundreds of dollars for a case of pneu- 
monia, And then there are the laboratory investigations and 
studies, of which x-ray is typical. You must have x-rays and 
inevitably they are one of the most expensive features. So that 
the hospital cost of hospital care is very much greater. Now, 
the cost of care to patients who are not required to go to the 
hospital has risen only in the nation to the fact that the physi- 
cian himself is under greater expense, What you may call his 
overhead expenses are very much greater and, obviously, he 
must collect from his patients enough to pay him a reasonable 
income. 

O.—Then if you have to use more than one physician, the 
person who uses those physicians has to pay multiple fees? 

A.—Yes, and for consultations; consultations today are and 
should be very much more numerous than they were, and each 
one of these ple must be compensated. The consultant 
having special knowledge and seeing a great deal fewer patients 
must have more for the consultation than the A who 
sees the patient in his office; and therefore the charge for con- 
sultants, if they are used to the full extent that it is to the 
interest of the patient to use them, enters very largely in the 
ill. : 
ss. O.—I think you testified that group practice plan, the one 


with which you are associated, limited its membership to 
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persons with family incomes of less than $3,500 a year; is that 
right? 

A.—Yes. 

O.—Have you in your studies and writings on these subjects 
had occasion to explore the question of the effect of these 
increased costs on groups enjoying that amount of income? 

A—Will you repeat that, please? 

(The pending question, as recorded, was read by the reporter.) 


By Mr, Lewin: 

O.—That is, less than $3,500 a year for families ? 

A—Yes. 

O.—What effect have these increased costs had on the amount 
of care those people received? 

A—Of course, that category is composed largely of people 
of considerably less income than that. I myself believe that it 
is very difficult for the patient with a family to obtain and pay 
for adequate medical care today on those salaries on the fee- 
for-service basis. 

O—What is the fee-for-service basis? 

A.—It is that whereby each physician who gives advice in a 
given case charges his own fee and sets it at what seems wise 
and proper to him, It is a service wherein each piece of work 
is paid for. 

O.—What must the person with that income then do in order 
to get so-called medical care? 

Mr. Leahy:—In his judgment. 

Mr. Lewin:—Yes, in your judgment, Doctor. 

The JWitness:—He has three choices in meeting these 
expenses which he cannot pay. And I was interested to learn 
recently that in New England over 85 per cent of all moneys 
loaned by the small loan people was for unpaid doctors’ bills. 
It showed that these were a very large item. Now, he may do 
what a great many people certainly do, ask for and obtain less 
medical care than he feels would be desirable and is in fact 
desirable, or, he may more or less throw himself on the mercy 
of his community and accept charity. Now, unless there is 
provided some other method he is in a bad fix, I think, anyway. 

O.—What other method occurs to you whereby adequate 
medical care could be provided for that man? 

A—Oh, the method with which I have been so much con- 
cerned for many years. That is, a prepayment basis, whereby 
a considerable group of people band together, make a regular 
payment on a monthly or other basis they think fit, and then 
engage the services of a group of physicians for whom this 
group of consumers, as we call them, can supply a definite 
income. 
him, he knows how much money he will have and how much 
money he can pay. Now, if the group is of sufficient size the 
thing will work in such a way that entirely adequate and very 
good treatment can be delivered that could not be delivered 
by a smaller group, but what happens in practice is that the 
fortunate man who happens to have a little illness in his family 
pays for the unfortunate man who happens to be badly stricken 
with unpredictable illness. It smooths out. This practice has 
the outlines of an insurance feature, though it is not technically 
insurance as such. 

Q.—Why do you say illness is unpredictable? 

A.—Because I think you are in the hands of an all-wise and 
unscrupulous Providence. I don’t know how to predict it. 

O.—What is meant by the term “unforeseen incidents of 
illness” ? 

A.—This very thing: nobody can tell when your boy of 17 
will go out and hit a telephone pole. It is quite unpredictable 
when that will happen but not uncommon. 


Q.—And now, what experience have you had, and what / 


studies have you made, of these prepayment plans, whether 
they go along with group practice or not, such as you have 
just described. 

A,—Well, in regard to some of them I have actual knowledge 
by haying studied organization and seeing it work, so far as one 
can understand such things. As regards the others, by study of 
publications showing how many subscriptions or subscribers 
they have, what is the nature of their staff and what is the 
evidence that care on a statistical basis is complete or incom- 
plete, along that line, et cetera. So that as to some I have 
personal knowledge or its equivalent; as to others it would be 
dependent on the accuracy of the publication. 


THE ROSS-LOOS CLINIC 


O.—Doctor, will you tell the jury which of these plans you 
have had actual experience with? ; 

A,—I have been very much interested in the Ross-Loos 
Clinic, largely because it was one of the earlier experiments 
if not the first experiment of its kind in this country. It was 
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an experiment in the beginning; it is no longer, it is and was 
on a prepayment basis; and then I watched and have seen over 
a considerable number of years how— 

Q. (interposing)—Now, Doctor, I would like to have you 
spell the name of that clinic. 

A,—R-o-s-s (a Scotchman) and L-o-o-s (a native of Cali- 
fornia); he may have been descendant from the Indians, so 
far as | know. 

Q.—They are the doctors who founded the Ross-Loos Clinic? 

A.—Yes, and they added certain partners to the group as 
time went on; but still the great majority of the staff is on 
salary. 

Q.—Could you tell the jury a little more about the develop- 
ment of the plan and whether it has had any success or not? 

A.—Yes, it was started on the assumption that the world 
consisted of certain groups of people, and that in the city of 
Los Angeles there would be those who would be glad to get 
their medical care by paying so much a year for a guaranteed 
complete care. It began in a small way. I can’t quite recall 
what group they took in but they insisted from the start that 
they would deal with groups only, and one of the earlier 
groups was of teachers; then there was another similar group, 
and a group of postal employees; and then they went into the 
various commercial fields. But they insisted from the start 
they wouldn’t take individual subscribers but only people who 
represented a percentage of an employed group. The subscriber 
must be employed. He may then bring in his dependents on a 
very much reduced rate but not the same rate which he paid, 
but it is for a family of known size—they sometimes remain 
known for a time—that it is figured about what the net cost 
will be. Their plan, I think, from the start included hospital 
care. They had a hospital which they did not own but which 
they supplied with patients in such an increasing number that 
they had a majority of the patients in the hospital; they may 
have the whole of it. 

Q.—By giving the hospital those patients they defrayed the 
expenses of the hospital, but the hospital remained a local 
private institution ? 

A—Yes. For a good many years they used only one hos- 
pital, and I think they had some working agreement with that 
hospital that all patients would go to that hospital. Now, the 
thing has spread over a very large area; the city of Los 
Angeles reaches over a wide area, for miles and miles. They 
have substations too, now, where they have a physician and a 
nurse, and a regional office, and patients may go there with 
conditions that do not require complicated treatment. In other 
words, it-is almost the situation of the general physician, only 
he is part of the organization and on a fixed salary income. 
Very early, I think almost at the start, they built themselves 
a clinical building so that they would have, as has the Mayo 
Clinic, all their organization collected in one place, so that now 
although it is spread out into the surrounding country all the 
important difficult work is done in the clinic building. 

Q.—Has this prepayment feature sprung up as a development 
in social philosophy only since 1933? 

A.—Oh, no; the theory of prepayment, of course, goes back 
into the days of the British Friendly Societies; has been going 
on for more than a century. It was evolyed in cases of large 
practice, and the principles and theory is present in the various 
forms of contracts for medical care in this country and else- 
where, and, on the whole, which did a pretty poor job; but 
the theory of prepayment is very old, not at all new. 

Q.—Has the Ross-Loos Clinic been successful ? 

Mr. Leahy:—In your opinion. 

Mr. Lewin:—yYes, in your opinion. 

The Witness:—Yes. 


By Mr. Lewin: 

Q.—What kind of professional reputation has it now with 
regard to the care that it renders? 

A,—Well, of course, that becomes a matter of opinion. I find 
that many physicians in the neighborhood are inclined to be 
critical. I find that physicians who come from a distance and 
stay there and observe their work are inclined to the view that 
it is yery satisfactory. 1 include myself in that group and think 
that the care given is, on the whole, something better than good 
care. Of course, there is prejudice, perhaps, on both sides. 
I think, on the other hand, that you can rely on the growth 
of the organization as evidence that they must have been pro- 
viding a pretty satisfactory article or they would have failed 
to grow as they have. They are approaching a point now in 
their growth where I think they would be well advised to take 
no more patients. I believe there is a size to which 
organization can grow where they might get themselves into 
administrative difficulties which would be very serious, 
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Q.—What have you to say of the ethics of a doctor who 
would accept a salary from such a group? ; 

A.—There could be no ethical objection; there couldn’t possi- 
bly be an ethical objection, The whole civilized world is on 
salary, 90 per cent of them, anyway. I don’t understand that 
you gentlemen are unethical because you get paid a salary. 

Mr, Leahy:—We are lucky when we get paid. 

The Witness:—I think so myself. J was on a salary for 
twenty years until recently myself, 

By Mr. Lewin: 

Q.—-Now, how about being on a salary with a prepayment 
group: Is there anything unethical about that? 

A—Why, no, of course not. You may think you are 
gambling, that you may not get your salary; but that is true 
of all of us. That has nothing to do with ethics; there is 
nothing unethical about it, certainly. 

Q.—What other groups have you had personal acquaintance 
with? 

A,—I have had some experience with the Trinity Hospital 
group of Little Rock, Ark., which is one of the oldest organiza- 
tions of its kind in the country. I am not quite sure whether 
its beginnings preceded the Ross-Loos, but it is a matter of ten 
or more years ago since it was organized, in any event. J have 
been interested in observing the success of the organization and 
it is my opinion that it is extending very good service to those 
who are treated. And if you can make a thing work in the 
State of Arkansas it ought to work pretty nearly anywhere. 

Q.—And did it work there? 

A.—Yes, and it has been for some time rendering satisfactory 
service. 

Q.—And has that both these features: group practice and 
prepayment, with salaried doctors? 

A—Yes. 

STANACOLA 

Q.—Now will you tell us something about the operation of 
any other group with which you are acquainted? 

A.—Well, there is the Stanacola. 

O.—Where is that, and what is that plan? 

A.—In Louisiana, at one of the big plants of the Standard 
Oil Company ; and there the initiative came from the employees 
in the form of a group which made arrangements to obtain 
medical services. I am not quite sure, of course, just what 
part the Standard Oil Company played in organizing the group. 
The Standard Oil Company, and many other great corporations, 
have a medical organization for their whole organization, all 
their various activities;.but, as a rule, it is their business to 
look out for the industrial feature of the company’s activities 
and see that proper care is rendered in industrial compensation 
cases. But I am not quite sure that some of the officials of that 
company didn’t suggest the plan. Here was a method, the solu- 
tion of a problem which the companies did not want to under- 
take. The company, I think, assisted them more or less with 
the payment of rent and the furnishing of quarters, et cetera, 
things like that. 

Q.—What would be the reason for a company assisting a 
group of employees in forming one of these medical groups? 

A.—tThere are a good many companies who believe that the 
really complete and satisfactory care of their employees is to 
their gwn interest. Some companies have provided that care 
without any charge to such employees. 

Q—And would you say there had been a development in 
recent years toward more and more businesses encouraging 
plans of that character? 

A.—Well, it would be very hard to say whether it was 
encouraged by the corporations or businesses or whether the 
initiative came from the people who were employed. Obviously, 
there must be a pretty large number of employees or this thing 
cannot be made to work satisfactorily. 

O.—Doctor, what is preventive medicine? 

A.—Preventive medicine is that part of the practice of medi- 
cine which undertakes to prevent the occurrence of diseases. 
For instance, it is highly possible to assure that no child or 
adult would ever have smallpox, simply by vaccination. That 
is the old preventive. And from then on, the prevention of 
typhoid fever by inoculation. That was first proved in the 
Boer War, in 1888 and 1889, That was not known to us 
because our losses during the Spanish-American War from 
typhoid were staggering. And some time later, lockjaw 
tetanus, and then the prevention of diphtheria. It became 
possible around the early part of this century. Those are 
notorious examples of preventive medicine, so that diseases 
which used to take a very large toll of the population now 
take a very small number, and could take no toll at all, if 
preventive medicine was entirely carried out for all people, 
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O.—Now, if one of these groups undertook to give complete 
medical care, would the employee or member have the right 
to this preventive medicine? 

A—Yes. That is one of the features of the prepayment 
plan, and I think, one of the most important. 

O—Would you regard that feature as an asset to the 
employees of the company who were in such group? 

A—A very great asset. 

O.—Why is it an asset? 

A—Because the problem of employees being regularly present 
on the job is increasingly becoming important, and the 
employee’s value to his employer is recognized as being in 
proportion to the man’s ability to avoid loss of time through 
iliness. That is as to the man himself. Now if the employee 
is worried because his children are sick that does not add to 
his ability as an effective worker. It doesn’t make him do a 
good day’s work. 

ENDICOTT-JOHNSON PLAN 

O.—What other groups can you mention, successful groups, 
of this character? 

A—Of course a group which has been going on for many 
years is the Endicott-Johnson Company in Binghamton, N, Y. 

O.—What is that? 

A—They make shoes; and for many years, fifteen or more, 
have offered to their employees complete medical services, for 
which the company has paid; and they regard that as a good 
piece of business. It looked pretty expensive to me but 
undoubtedly has been a great service to their employees, and a 

very large proportion of the employees use the service, although 
they are under no compulsion to do so. 

O.—So you would say that there are, if I may say, some 
producer organizations in these groups and some consumer 
organizations in these groups? 

A—Yes, as I use the word, “producer” is an organization 
set up primarily by physicians, like the Ross-Loos group, in 
which a group of physicians decided to group themselves and 
offer to the community medical care on a prepayment basis; 
then what I call the consumer basis is one in which the initia- 
tive comes from the consumer, commonly known as the patient; 
a quasicooperative arrangement in which a number of indi- 
viduals form an organization and then proceed to enter into an 
agreement of some kind with a group of physicians to provide 
medical care. Those are the two methods by which the thing 
may be started; and, more or less in the middle, is the industrial 
establishment for the care of its employees and sometimes for 
their dependents. 

O.—Reverting now for a moment to the proper standard for 
admission of doctors by a hospital to its courtesy staff, would 
there be any reason, in your opinion, for rejecting a doctor to 
the courtesy staff simply because he was identified with a pre- 
payment plan? 

A.—Oh, no, that would be very improper. 

O.—Now, would admission for the patients of these groups 
to hospitals be an important thing? 

A.—Very important; it is essential, No group can properly 
offer medical care who cannot also assure the provision of hos- 
pital care. 

GROUP HOSPITALIZATION PLANS 

O.—Are you familiar at all with a group, just a group hos- 
pitalization plan? e 

A.—Yes; they have been developing all over the country in 
recent years. 

O.—Is there any similarity between the group hospitalization 
plan and one of these medical groups you have been describing ? 

A.—Some similarity and some differences. The group hos- 
pitalization plan is an arrangement by which the corporation 
accepts subscriptions and then agrees with the hospital, or a 
hospital in the vicinity, to hospitalize and accept its patients 
as hospital patients for a fixed sum per diem for a certain 
amount of care. For instance, you may have a ward-.bed at a 
certain rate; you may have a bed in a three bed room at a 
certain rate, and so on. Most of those with which I am 
familiar do not undertake to provide private room care, though 

you may get it at a moderate additional charge. 

Q.—Then a group hospitalization as provides this insurance 
feature, or a feature like insurance z 

A.—Yes, for hospital care only. It has nothing to do with 
medical care. : : 

0.—Is it possible for one of these medical groups to include 
in its scheme a group hospitalization plan and to have hos- 
pitalization facilities for its members, where necessary? 

A.—Oh, yes. Ross-Loos has done it from the start and 
others have from the start included it in complete care. When 
we talk of it as complete care I think only of the medical 
care. Yet the bill may be for hospital care as well and really 


to use the word “medical care,” you should include the hospital 
as well as the medical care, under the agreement with the 
subscriber. 

(Thereupon, at 12:15 o'clock p, m., a recess was taken until 
1 o'clock p. m. of the same day.) 


AFTER RECESS 
DIRECT EXAMINATION—Resumed 
MILWAUKEE PLAN 

By Mr, Lewin: 

O—I would like to ask you whether or not you have any 
familiarity with the group medical centers at Milwaukee? 

A—lI don’t think I have enough to express any opinion; I 
have read their literature but I have not studied it. And as to 
the group medical center in Chicago my answer would be the 
same. 

SOUTHERN PACIFIC R. R. PLAN 

O.—Have you any knowledge as to group practice in the large 
railway systems in the country? 

A—I have been somewhat familiar with the system of the 
Southern Pacific Railroad; with their experience with a large 
general hospital there in San Francisco. They have very 
widely scattered physicians all over the system. I have seen it 
working chiefly in the hospital where the more difficult and 
serious cases were sent. I used to go there quite often to see 
Dr. Lathrop Brown, who was one of their medical consultants. 

O.—What type of group practice would you regard that? 

A.—tThat is group practice set up by a large corporation for 
the benefit of its employees. As I understand it, they don’t deal 
with dependents, but they have a very wide system with rail- 
road surgeons in different centers who can send their patients 
to the large hospital centers, if they think it necessary. 

O.—Has the railroad its own hospital or does it use private 
hospitals ? 

A—In San Francisco it has a very large hospital of its own; 
I am not familiar with the situation along the railroad. 
suppose they also use private hospitals. 

O.—Have other large railroads any such system with which 
you are familiar? 

A—TI think it has been very common. I know of the North- 
ern Pacific, which is one of the relatively earlier ones. 
believe they are more common in the West and Middle West 
than in the East. I see relatively little of them in New England. 

O.—Would you think there was any justification for calling 
this type of practice “herd practice”? 

A—wNo, I don’t think so; there is no herd involved. 

QO.—Is it orderly? 

A.—Oh, I think yes. 


ADVANTAGES OF PREPAYMENT PLANS 

O.—Now I wish you will tell the jury in your own words 
what you regard as the advantages that emanate, if any, from 
this type of prepayment group practice. 

A—Well, you can divide it into two parts; the advantages 
which accrue, I think, always to the patient, the subscriber, and 
the advantages which accrue to the physician. To the patient 
the advantages seem to be very clear and very important. All 
of us, I think, with moderate incomes live constantly in dread of 
severe accident or illness, or prolonged accident or prolonged 
illness, as likely to entirely undermine our economic security. 
Here is a method by which that can be determined, under which 
they can be sure of getting complete care, depending for success 
only on the indiyidual’s ability to select a proper group; and in 
that connection the patient is confronted with the same problem 
in making his decision or choice of groups as he meets in his 
selection of a doctor. In other words, among groups as well as 
private individual doctors there are those which are very well 
conducted and others which are poorly conducted. But aside 
from this, group practice brings within his reach, the patient's 
reach, a good many articles, I should say, of medicine and medi- 
cal care which he ordinarily does not get from a private prac- 
titioner. I made reference this morning to the question of 
preventive medicine. On a normal fee-for-service basis it 
would be impossible or impracticable to stop Jones on the street 
and say to him “You oe to have your children vaccinated.” 
There is no question about the desirability of that. Yet if 
Jones said anything at all it would be probably to inquire about 
the cost, and very likely on finding out that it couldn't be done 
at a very reasonable expense he would decide to take the chance. 
He doesn’t know what chance he is taking. It is a chance he 
shouldn't take at all. It is a chance concerning something 
of which he couldn't have any knowledge, Under an Ra, bg 
tion of group practice he gets that as a certainty. with his care 
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for diseases, accidents, et cetera, as they turn up, and as a matter 
of course. 

Again, I believe that in two periods of life pretty careful 
watching is necessary. Anybody will admit that children, in 
their early days, ought to be carefully watched; yet under the 
system of private practice we may be inclined to neglect this 
care which the child should have; you cannot see your way clear 
to pay for it. That diminishes as you are going through 
adolescence, and then, after middle life as people begin to walk 
into the sunset a great deal can be done to keep the machine 
from actually cracking up, so that they become dependent while 
still alive. The average man dreads the chance of being unable 
to work, and unable to earn, and still live. Many would sooner 
be dead. A good deal can be done by competent supervision to 
postpone the evil day and prolong man’s working capacity. 
Those, in my opinion, are just some of the advantages from the 
point of view of the patient. 

From the point of view of the physician, the advantages are 
various: In the first place, I suggested, they have ready access 
to their colleagues in the various fields of medicine; the 
specialist. There is no loss of time, no lost motion. They are 
at liberty to ask for consultations which’ they might hesitate to 
ask under normal conditions because of the expense to the 
patient. Here it is ready and available any time they think it 
would help them. They are at liberty to turn over a patient 
for a_ particular treatment to one of their colleagues without 
loss of time and without inquiring whether the man, that is, the 
patient, can afford it. The question of cost is eliminated, which 
makes the work of the physician easier and permits him many 
consultations which he could not charge a patient for. 

Then I believe it is very important to him, the physician today, 
this opportunity to keep reasonably abreast of the progress in 
the specialized fields. He can keep abreast of his own field if 
he is reasonably industrious, but he falls down in those other 
fields in which progress is constantly being made, unless he has 
ready access to, and discussion with, his colleagues. It keeps 
his knowledge well rounded. 

Then I think for many physicians—I suspect for an increasing 
number as time goes on—the knowledge that he will have a 
fixed income is not a small matter. Many physicians are in 
the greatest doubt as to what their income will be: whether it 
will be sufficient to support their families. From the point of 
view of the physician I know of no method whereby you can so 
successfully introduce immediately to the practice of medicine 
the young man as he comes from the hospital, as that provided 
by a regular income. It is a normal procedure in hospitals for 
young men to be selected and for them to be carried on and 
along until, after they have worked under the supervision of 
the staff they are given permanent positions. The well trained 
young physician today is a very capable person as compared 
with what he was in my day. He doesn’t have to Jearn so 
much by practicing on the patient as he has had his experience 
before starting out, but he is likely to have in the earlier days 
a great deal of spare time which his patients don’t demand, and 
he has to use it. I have seen a great many young physicians 
who have gotten into very undesirable states of mind because 
they have never enough work to do. They have an expensive 
education on which they have expended their own money or 
money of their family, borrowed money, and they are not using 
it. At that age they are people with youth, of great energy 
and driving power, and they have this talent and ability to 
employ. I know of no method whereby it can be so successfully 
used as in group practice, 


ADVANTAGES OF GROUP PRACTICE 


Q.—Is there any advantage resulting from that group practice 
in the way of supervision to them from this group staff? 

A.—Yes, as I pointed out, the normal procedure of the great 
voluntary hospitals is to take on younger men, carry them along 
and, as they show capacity, permit them to move up; if they 
demonstrate no capacity, are lazy, they slip them out of the 
way. I am satisfied that the present system in that regard 
should continue to a certain extent and that supervision should 
not be lost. To get supervision in a hospital in the old days if 
there was anybody around who wasn’t too busy the young man 
might get hold of him and do something under his supervision. 
This method which I speak of of having the younger men come 
into the hospitals under supervision is the method under which 
the staff in Mayo and at Michigan have been increased, 

O.—And there are qualified doctors to man group practice, in 
your opinion? 

A—I think so. I see their correspondence. I have com- 
munications from a pretty large number of younger men who 
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want my advice as to how they can associate themselves with 
group practice, and my opinion as to the various groups. 

Q.—Would the quality of medical care given by these groups 
be inferior to the average care gotten on a_ fee-for-service 
basis ? 

A—I don't see how you can possibly generalize and say that 
every organized group would give care superior to the ordinary 
care, or that the reverse would be true, As I have said, some 
groups, like individual physicians, dispense an unsatisfactory 
article and that is no different from the situation which has 
always existed, in the case of physicians. On the whole it 
would probably be easier to choose a capable group than it is 
to choose physicians and then pass on to a variety of specialists. 

Q.—So it depends on the individual physician and not on the 
type of practice in which he is engaged? 

A,—I think in a group you stand a better chance of getting a 
good article, 

Q.—Do you think that the fact that the doctors receive a 
salary has any effect on the working conditions under which 
they operate, and the quality of care they are able to give? 

A.—My professional life has been divided almost exactly into 
two parts: nineteen years in private, independent practice, and 
about nineteen years in group practice. I have no hesitation in 


-Saying that during the years when I was in the University of 


Michigan in a group, on a salary and in the clinic that the care 
that I gave was of an entirely better quality than that which 
I gave in private practice. I could be entirely frank and honest. 
It made no difference to me whether I fitted in with the precise 
whims of the patient or not. I had no fear that if I told the 
patient the truth I would lose the patient. I think that is more 
or less in the background of every private physician in his treat- 
ment of the patient. We are afraid that if we say to Jones that 
he is behaving like a jackass, Jones will go to somebody else, 
whereas in a group you are at liberty to and do tell the patient 
the truth. I think we are more frank with the patient. Then 
I think the ready access to consultants makes you feel very 
much more secure in relation to your work, so that from my 
own personal experience I am led inevitably to the conclusion [ 
can give better service in a group than I can as an individual 
practitioner, even with hospital privileges. 

Q.—Would you feel that the doctor who engaged in this type 
of practice was prevented thereby from having that proper 
relationship with his patients that he should have? 

A—Oh, no. The relation between doctor and patient is 
between the doctor and the patient; and doesn’t depend on the 
type of organization. It depends on the wisdom and humanity 
of the physician and his proper relation to the patient. 

Q.—Is there necessarily any lay interference from the laymen 
who are handling the business side of the group? 

A—Not necessarily. It may occur, of course, and [ think 
that is one of the things with regard to which the medical 
profession ought to give its advice very freely to be very sure 
that the lay management deals with the things with which it has 
capacity, and leaves to trained experts decisions in matters of 
i een and things for which it has special knowledge and 
ability. 

Q—Is the problem the same as it is with the hospitals where 
you have a lay board of trustees, and a medical staff? 

A —I don’t see any difference; the relationship has gone on 
over two centuries. 

Q.—Is there any more reason for the lay board to interfere in 
this group practice than there is for it to interfere in the conduct 
of the affairs of the ordinary hospital ? 

A.—TI think it is possible that there is. I think it is possible 
that you take a group, for instance, take a cooperative group, 
which decides to undertake the care of its members through 
the medium of a group of physicians. Their relation is a little 
different. It is a little different from the relationship of the 
hospital trustee, who ordinarily isn’t personally involved. I 
think there is a little danger that the cooperative will think of 
medical care as it thinks of buying commodities, and try to get 
the same article at a little lower price. There is nothing more 
worthless in the world, and the danger is that the laymen may 
not recognize that point. That is a point upon which I think 
well advised bodies of physicians can produce a controlling 
influence, and should do so. 

Q.—Would you regard the fact that the lay president of one 
of these groups, charged with the business affairs of it, wrote a 
letter to the hospitals telling the hospitals the group would like 
access to these hospitals for its physicians, as an example of 
improper lay interference in medical matters? 

A—No, he is simply asking for his group the ordinary 
privileges which might ordinarily be obtained for them. 

Q—Would you regard a reasonably worded letter coming 
from the president along that line as something that was 
arrogant? 
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A—It could have been written in an arrogant way. The 
mere fact of writing the letter—certainly there wouldn’t be 
anything arrogant in doing that. There is nothing wrong in 
trying to make sound arrangements with a hospital. 

O.—Would there be anything in such a letter which should 
offend or be likely to offend those hospitals ? 

A—I am inclined to say that if hospitals could be offended 
that way you had better get new management. 

O.—How about the confidential relationship that exists gen- 
erally between patients and hospitals? What effect would this 
group practice on a prepayment basis have upon that situation? 

A—Absolutely none. 

O.—Might there be some danger that the records in the clinics, 
concerning the patient, might come to light in some way and 
get into unauthorized hands? 

A—lIt is practically the same situation that has occurred in 
the great hospitals for a great many years. Those records are 
confidential communications, and it is perfectly clear under the 
law that they may not be at the disposal of anybody else 
without the permission of the patient. It is precisely the situ- 
ation that has existed in the hospitals. I am aware that some 
records have been improperly shown, but I am also aware that 
private physicians have also allowed access to those records. 

O.—So the group practice on the prepayment basis has no 
bearing on that problem? 

A—No, I think not. 

O—While you were in group practice, have you suffered any 
difficulty in preserving the secrets of your patients as dis- 
tinguished from incidents of that character occurring while you 
were practicing on a fee-for-service basis? 

A—No, except this: Occasionally I tried to get a record that 
they wouldn't give because my name was not on the folder and 
I had to get another doctor to say I was a proper person to 
look at it. 

FREE CHOICE OF PHYSICIAN 


Q.—What is meant in the medical world by the phrase “free 
choice of physicians”? 

-1—I think it is ordinarily used to mean that the individual 
looking for medical care may take any physician whose services 
he thinks he desires and in regard to whose capacity he has 
heard on what he believes to be good evidence that he is a good 
physician. I take that that is the doctrine of reasonable choice. 

Q.—What bearing has group practice on a prepayment basis 
upon preserving free choice of physicians? 

A.—I am inclined to believe that it preserves all the elements 
of ireedom that are worth preserving. Of course, I don’t myself 
believe that the average layman is well equipped to make the 
choice of physician where there are a considerable number of 
men available. A different condition may occur where there are 
not many physicians in the neighborhood, but it is very difficult 
in selecting a physician for the layman at times to make a good 
choice, because he has little or no knowledge of the article 
which he is trying to buy, and there is no satisfactory method 
by which he can find out its quality. He is depending on what 
is generally common gossip. Jones says that Brown is a great 
physician. That is a matter of opinion, and Jones’s opinion may 
not be a very good one. It may be that he has not seen very 
much of him professionally. It may be that they are two per- 
sonalities who get along extremely well, that Jones likes him, 
and so forth, but as a matter of fact Jones may be mistaken in 
believing that Brown is a good physician. 

I doubt myself the accuracy of freedom of choice. I think 
the average layman will get a better article in group service 
if he makes his choice in hospitals and groups. Now, in Boston, 
there are three or four large hospitals between which a patient 
might make a choice, say the Barsworth, and the Massachusetts 
General. If an individual requires hospitalization he makes a 
choice from one of those hospitals and having done that he feels 
that he has put himself in good hands. That has always occur- 
red in the Mayo Clinic. The patient don’t go there to see any 
particular physician. They have reason to believe the Mayo 
Clinic provides a good article of care and when they get there 
they normally are assigned to a physician, more or less in 
rotation, according to who is busy; and always to a general 
physician. I think that kind of choice which the average lay- 
man has is more likely to be right than if he undertakes to 
seek individual physicians and then the consultant. zy 

O.—So you don't define this freedom of choice as a capricious 
one; you define it as being an informed choice? | | 

ATI should like to provide a situation where it might be an 
informed choice. I think that they hit upon this method at a 
time when conditions were not what they are today and that 

the patient's selection under present day conditions is becoming 
les accurate. 

Benen if freedom of choice should he defined to be a 
capricious freedom of choice, could you tell us whether or not 


there is anything in group practice which could interfere with 
that? 

A—No, I don’t think so, because in most well organized 
groups there remains a great deal of choice. Normally a patient 
is referred to one of the general physicians. Now it is within 
my knowledge that patients don’t always get on with the partic- 
ular physician. He will say, “I would rather see somebody else.” 
“All right,” he is assigned to some one else, or referred to some 
one else; he has made his choice in that group. 

O.—Well, is he limited to that group? If he desires to con- 
sult with another physician outside the group may he not do 
sor 

A.—There is no method by which you can limit him. 

O.—So that he can consult any physician with equal freedom 
whether he is in the group or out of the group? 

A—I don’t see it alters the situation in that regard except, 
if anything, for the better. 

O.—Would you say that a patient who is told by a hospital 
that he or she may not haye the doctor that he or she wants 
enjoys the freedom of choice? 

A—No. Obviously not. 

O.—For instance, if one of these members of a group goes 
to a hospital and is told by the hospital “You cannot have your 
group doctor, you have got to have our staff doctor,” do you 
think that would be a limitation of freedom of choice? 

A.—Oh, quite. 

Q.—Suppose a regulation were adopted— 

Tue Court:—Mr. Lewin, may I suggest that some of your 
questions do not seem to do with expert testimony at all, or 
expert opinion, they are ordinary conclusions on which any per- 
son would exercise his judgment. I am only suggesting it to 
save time. This last question of yours is not one that—it is a 
matter of understanding of words, ordinary common understand- 
ing of words. 

Mr. Lewin:—But, your Honor, there is a phrase that is used 
in this business called “freedom of choice.” It is one of the 
issues here; it was made so yesterday. 

Tue Court:—I understand that, but when you ask any per- 
son whether there is freedom of choice, that is not expert 
opinion. 

Mr, Lewin:—Well, I think Dr. Cabot would know that and 
the jury would know which it was. 

Tue Court:—We have to leave the jury something to deter- 
mine. 

Mr. Lewin:—Oh, yes. They have the issue here to determine. 

Tue Court:—They ought to be able to determine the ordi- 
nary meaning of words. We should save as much time as 
possible. 


By Mr. Lewin: 


O.—Dr. Cabot, if the American Medical Association takes 
upon itself to pass a rule that no doctor shall treat their patients 
in any of its approved hospitals except its own members, does 
that or not limit and interfere with the freedom of choice? 

A.—It does. 


GROUP HEALTH ASSOCIATION, INC. 

; Ge Doctor, are you familiar with Group Health Association, 
ne.? 

A.—Well, I have seen something of their workings. I knew 
little of the plans in advance, on paper, so to speak, and 
expressed some opinions, and I did come down here and go 
over the layout with their staff. I shouldn’t regard myself as 
having a very complete knowledge. 

O.—Could you tell the jury about when you were asked to 
ree into the question for Group Health, and who asked you 
to do it? 

A.—Well, it is hard for me to remember exactly. It must 
have been in 1937 that I had some correspondence with a Mr. 
Zimmerman, I think. 

O.—Yes. 

A.—And saw him here. 

I had some correspondence with a Mr.—well, either Fitz or 
Kirkpatrick. 

Mr. Lewin:—Kirkpatrick. 

The Witness: Yes. Then, I did come down here and went 
around and just saw the staff and saw them at work, one day, 
and had some discussion at that time with members, I suppose, 
of the board of trustees, 


By Mr, Lewin: 

Q—In which of these categories of prepayment basis does 
Group Health fall? 

A.—I would call it the consumer type. 

O.—Consumer type? 
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A—Yes. In which the initiative comes from a group of 
patients, consumers of this medical care, who then undertake 
to arrange for a medical group which will do the work. 

QO.—Would there be anything wrong or inappropriate in call- 
ing it a consumer cooperative ? 

1—No. I should think that would be reasonably understood, 
what it was intended to do, 

O.—Can you descril = it a litthe more fully for the jury? 

A.—Well, I am not sure of the accuracy of my information. 
I was interested more to see whether this outfit with a clinic 
seemed to me to be doing a decent job than the questions of 
organization, which didn’t seem to be much of my business. 

QO.—What conclusion did you come to whether it was doing 
a good, decent job? 

A—I came to the conclusion at that time that they were 
equipped to do satisfactory work and that the four or five 
physicians whom I actually saw at work in seeing patients 
were doing very well. 

O.—Did you see the clinic itself? 

A.—Oh, yes. 

O.—Here in the city of Washington? 

A—Oh, yes. 

O.—Did you inspect this equipment ? 

-1—Oh, yes. That is just exactly what I did. 

O.—How did you regard its equipment and the layout for its 

clinic, its facilities ? 
_ A—Well, at that time, as I saw it, with the flow of patients, 
it seemed to me to be very well regulated, not excessive. I 
didn’t find overcrowded waiting rooms, and the thing seemed to 
be moving smoothly ; and I assume that it was a fair sample of 
an average day; they had at that time the proper space, and I 
might say the proper equipment to deal with that group of 
patients. 

OQ.—Did they have laboratories and x-ray machines and things 
of that sort? 

A.—Yes. 

Q.—And were there doctors on the group staff making common 
use of these facilities? 

A—Oh, yes. 

Q.—On the whole would you say that Group Health Asso- 
ciation was fairly representative of the successful group practice 
on a prepayment basis such as you have described? 

Mr. Leahy:—I object, your Honor. 

Tue Court :—Objection sustained. 

Mr. Lewin:—All right, your Honor. 

By Mr. Lewin: 

O.—What would you say the effective group practice on the 
prepayment basis has done for the cost of medical care to the 
members of such groups? 

A.—If properly organized I think it is certainly a method of 
diminishing the average cost. In a year it may not diminish 
the cost, but on the other hand, in another year it may be only 
a very small fraction of the cost which that patient, or some 
of them, would have incurred. On the average, taking it over 
a period of years I am satisfied that that method of payment 
would decrease the costs of the average family to obtain good 
medical care. 

O.—Is there any reason why group practicing doctors in 
clinics of this character will not keep themselves subject to call 
for their patients, so that they will be available to render care 
to their patients at all hours? 

Mr. Leahy:—I object to that. It is impossible to answer it. 

Mr. Lewin:—Now, your Honor, Mr. Leahy characterized 
this clinic as a 5 o’clock clinic and he wanted this jury to under- 
stand that all these groups that his organization opposes quit 
at 5 o’clock. 

Tue Courtr:—I will permit the question. 

Mr. Lewin:—yYou invited this. 

Mr, Leahy:—Well, what are you getting mad about? 

Mr. Lewin:—I am not getting mad. If you will permit me, 
I am just a little indignant. 

Mr. Leahy:—Why, this is a very pleasant little gathering. 

Tue Court:—When I spoke of outbursts a while ago I had 
in mind, too, this kind. 

Mr. Lewin:—I didn’t expect to get that kind of objection to 
a question he brought up himself. 

Tue Courr:—After I have ruled on a question that ought to 
end the discussion. I ruled on that question and said that he 
could answer it. 

Mr. Leahy:—Could I hear the question? 

Tue Court:—The objection is overruled. It was overruled 
some time ago. 

Mr. Leahy:—May I hear it? 

(The question referred to is read by the reporter as follows :) 

“Ts there any reason why group practicing doctors in clinics 
of this character will not keep themselves subject to call for 
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their patients, so that they will be available to render care to 
their patients at all hours?” 

Tue Court:—The objection is overruled. I understand that 
question to mean whether there is necessarily anything in the 
organization of such a group which would prevent that. 

Mr. Leahy:—Was that the purpose of the question? 

Mr, Lewin:—Oh, yes. I think that is perfectly obvious, and 
I am obliged to your Honor for straightening my brother out. 

Mr, Leahy:—He didn't straighten me out at all. 

Mr, Lewin:—Don’t get so mad about it. 

Tue Court:—Give the doctor a chance. 

The Witness:—There is certainly nothing inherent in the 
group, and my experience with the group is, it is easier to get 
them after hours than it is the practicing physician. 

By Mr, Lewin: 

Q.—Did you see anything when you inspected Group Health 
and its operations which would entitle it to this epithet ‘5 
o'clock clinic”? 

A,—No— 

Tue Courr:—I don't believe I would go into that. 

Mr, Leahy:—I have no objection. 

Tue Court:—I have objected to taking up unnecessary time. 

Mr, Lewin:—Your Honor permitted it yesterday. 

Tue Courr:—I permitted opening statements by you and 
counsel for the defense, but I don’t permit you to take up now 
the opening statement for the defense. He was stating his 
defense. 

Mr, Lewin:—Yes, your Honor. 

Tue Courr:—When they have put in their evidence in support 
of that, then if there is any occasion for rebuttal, we will have 
it. But we are not going to take up the rebuttal of this case 
at this time. 

Mr. Kelleher:—But, your Honor, don’t you think we should 
be permitted to describe the organization? 

Tue Courr:—If I thought you should be permitted to describe 
the organization I would have permitted it. 

Mr. Lewin:—I am sorry then. I thought it was proper. 


By Mr, Lewin: 

O.—Dr. Cabot, you told us that you for many years have been 
a member of the A. M. A. 

A—yYes. It must have been forty-two years, I guess. 

Q.—What is the A. M. A.? 

(Dr. Cabot answered many questions regarding the American 
Medical Association.) 

O.—Could you name some of the bureaus and councils? 

A.—Well, there is the Bureau of Legal Medicine, and I think 
there is a Bureau of Economics, and perhaps something else put 
on to it, but it deals with the economic problems. 

Q.—Isn’t that the Bureau of Medical Economics? 

A—Well, I think so, yes. 

Q.—Is there anything novel or laughable about the use of 
the term “medical economics” ? 

Mr. Leahy:—I object. 

Tue Courr:—Objection sustained. I have suggested to you 
two or three times that I don’t think it is proper for you now 
to enter into a prosecution of the language of defense counsel in 
his statement. 

Mr. Lewin:—Oh, I thought he entered into a prosecution of 
my language. 

Tue Court:—Well, now, I am going to insist that you refrain 
from that. 

Mr. Lewin:—I will. 

Tue Court:—And of course my ruling with respect to you 
will also apply to the defense if they should assume such a 
method of examination. I don’t think it is proper. 

Mr. Lewin:—I would like to know whether the term “medical 
economics” is a term which has been used for a number of years. 

Tue Court:—That wasn’t your question. You may ask that. 

Mr. Lewin:—May I ask that? 

Tue Court:—Yes. 

The Witness:—Yes. 1 wouldn't say how many but I should 
think for more than twenty years. 

By Mr. Lewin: 

Q.—What generally is embraced in the science or study of 
medical economics? 

A—Well, the economic problems which are peculiarly 
applicable or more than ordinarily applicable to those problems 
which come up in the practice of medicine. 

O.—Has the A. M. A. a judicial council ? 

A—Yes. Yes. 

O—What is the function of the judicial council? 

A—Well, they pass on questions referred to them by their 
state societies in which the state society has taken action and 
they would like to have action reviewed or approved or dis- 
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approved. I don't think the judicial council can deal with 
problems of an individual except brought through a constituent 
assembly. Then I think they frequently render opinions at the 
request of the House of Delegates on problems on which they 
want an opinion on semijudicial questions. 

Mr. Lewin:—I don't want to offend against your Honor’s 
ruling at all here. 1 understand this issue is one of substance 
and not language. 

Tue Courr:—Just put your question. 

By Mr. Lewin: 

O.—I want to put this question to you: I want to know 
whether the A. M. A. has any control over who remains a 
member of the local medical societies. 

A—I should not think so in the first instance. The problem 
of the local medical society is to deal with its own members. 
Then either party aggrieved I think may appeal that decision 
to the judicial council. 

Q.—And is that decision of the judicial council as to whether 
that man may remain a member or not, binding on the local 
society ? 

A—Well, I suppose it would be assumed to be. 

Mr. Lewin:—Yes. 

Now, at this time, your Honor, I would like to offer in 
evidence a stipulation of counsel as to the introduction in evidence 
of certain documents. I will ask that that be given a number 
as an exhibit. 

(The document entitled “Stipulation” was marked Government 
Exhibit No. 2 for identification.) 

Mr. Lewin:—I should now like to offer in evidence certain 
portions of a pamphlet entitled “Proceedings of the House of 
Delegates of the American Medical Association, the 89th Annual 
Session held at San Francisco, California, June 1938,” and 
the specific portions I wish to offer in evidence are the printed 
material appearing on column 2 of page 7, beginning about the 
middle of the page, beginning “The general work of the Associa- 
tion” and running through the first two paragraphs in the 
second column on page 8 in the subject dealing with THe 
JournaL or THE AMERICAN Mepicat Assocration. I should 
like also to offer from the same volume the report of the same 
proceedings offered by the Bureau of Medical Economics. That 
appears on page 30, And I offer such portions of the document 
that show the adoption of these reports by the reference com- 
mittee. 

Mr. Lewin:—From this report of the proceedings of the 
House of Delegates I will read the following: 


AFTER RECESS 


“The general work of the Association. The year covered in this report” 
—that is 1938—-“of the Board of Trustees has been characterized by a 
very notable expansion in the activities of the various councils, bureaus 
and departments of the Association until, at times, available facilities 
have been seriously strained. A constantly growing interest on the part of 
the general membership in changing social conditions; increased efficiency 
of medical organization in counties and states throughout the nation; a 
more active and intelligent interest on the part of the public in matters 
pertaining to public health and medical service; legislative activities in the 
states and in the federal government; the consideration of important ques- 
tions pertaining to medical education, hospital operations and the extension 
of public health programs; greater financial and administrative participa- 
tion on the part of the federal government in public health affairs in 
states and in communities; proposals for the development of medical and 
hospital service plans for the benefit of the members of low income groups 
and actual operation of such plans, and a notable increase in the number 
of members of the Association together with many other important factors 
have brought into the headquarters offices a veritable flood of inquiries and 
demands for information and service. An earnest effort has been made 
to meet such demands as fully and as helpfully as possible. (58-59) (60). 

“Business Operations. ; 

“The official Report of the Treasurer and the official report of the Audi- 
tors are submitted to the House of Delegates as a part of this report of 
the Board of Trustees. 

“The gross earnings for the year ended Dec. 31, 1937, amounted to 
$1,654,203.74 as compared with $1,547,218.23 in 1936. Operating 
expenses were $982,830.10 as compared with $909,417.95 in the preceding 
year. Association expenses including expenditures incident to the opera- 
tions of councils, bureaus and departments amounted to $431,635.63 as 
compared with $411,028.93 in 1936, while miscellancous expenses for the 
year 1937 including insurance and taxes, building expenses and deprecia- 
tion, fuel, legal services, and the cost of sundry publications amounted to 
$218,601.19 as compared with $209,382.37 in 1936, The net income for 
the year was $122,242.92 of which sum $83,563.74 represented income 
from investments, so that the actual net operating income was $38,679.18. 

“While only a few of the bonds owned by the Association a 
in the payment of interest, there has been a rather serious depreciation 
in the market value of some of the securitics held: The Bostd ot we 
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interest return invested funds has been decreased because 
“"y che oubatinitions of scouvition hearing Jower interest rates than those 
which formerly obtained. 


“The payment of wages and salaries, exclusive of those involved in the 
operation of councils and bureaus, amounted to $460,182.01 in 1937 as 
against $443,693.17 in 1936. Increased labor costs in effect during the 
latter part of the year accounted for most of the increase in this item, and 
notification has already been received to-the effect that these costs will be 
further increased during the current year. The cost of paper in 1937 was 
$241,663.85 as compared with $208,922.37 in the preceding year. These 
costs would have been considerably larger except for the fact that the 
fullest possible advantage was taken of the opportunity to purchase paper 
stock before material increased in the market price went into effect. The 
sum of $97,274.89 was expended for postage in 1937 as against $92,123.08 
in 1936. 

“Fellowship dues and subscriptions paid in 1937 amounted to $670,170.31 
as compared with $638,243.18 in 1936, the increase being due principally 
to increased circulation of Tue JourNAL and to a rather notable increase 
in the number of Fellows enrolled. Total receipts from the sale of adver- 
tising space in Association publications were $841,042.57 as against 
$780,299.01 in 1936, 

“The number of employees at the time of the preparation of this report 
was 616, 

“The purchase of some new machinery and equipment, contemplated 
when the last annual report of the Board of Trustees was submitted to the 
House of Delegates, was deferred, in part for the reason that some of the 
machinery that must be purchased will have to be newly constructed and 
in part because some of the older machinery which it had been intended 
to discard Was repaired or partially rebuilt so as to extend its usefulness. 
It will be necessary to install some new machinery in the printing depart- 
ment during the current year. Increased activities of the councils, 
bureaus and departments of the Association have required the purchase 
of a considerable amount of new office material (58-59) (60). 

“In the Report of the Treasurer and in the Report of the Auditors, 
submitted herewith, will be found more fully itemized statements of income 
and expenditure. 

“Summary, 

“Gross earnings and miscellaneous income were larger in 1937 than 
1936, while operating and miscellaneous expenses were also considerably 
larger. Income from investments was slightly larger than in 1936. The 
net income for the year was $122,242.92, of which amount $83,563.74 
represented interest on investments and $7,453.20 represented miscellaneous 
income. 

“The Association Building. 

“The experience of the past year has fully justified the action taken 
by the Board of Trustees whereby the entire building was remodeled and 
two new stories and an assembly hall were added. Better working con- 
ditions have been afforded in all departments, and it has been possible 
by reason of building expansion to bring closer together councils and 
bureaus whose work is closely correlated and thereby to avoid unnecessary 
duplication of effort and to increase efficiency. 

“Many commendatory expressions have been received concerning the 
beauty of the Association’s building as it now stands. The Board of 
Trustees would urge the members of the House of Delegates and the 
members and Fellows of the Association who may find opportunity to do 
so to visit the headquarters offices to see at first hand the nature and 
the scope of the work that is being prosecuted there. (59) (60). 

“Tue JouRNAL OF THE AMERICAN MEDICAL ASSOCIATION. 

“The place held by THE JourNAL OF THE AMERICAN MeEpIcAL Asso- 
CIATION in the field of medical periodicals is now so well established that 
it is unnecessary to offer comment on this point. Nevertheless, the pub- 
lication has not been static. It has developed a new series of articles on 
the relationship of the pharmacopeia and the physician. It has continued 
its campaign against mortality from typhoid and from diphtheria and has 
reestablished the campaign against Fourth of July accidents. 

“The publication formerly called the Bulletin of the American Medical 
Association is now fully incorporated in Tue JourNnaL as the Organization 
Section. Here special attention is given to problems of organization, to 
medical economics, to reports of activities of various councils, bureaus 
and departments, and to the work of the Woman’s Auxiliary. The value 
of this week by week circulation of important information in the field of 
economics and of organization for the maintenance of interest of the 
individual physician cannot be overestimated. Because of the significance 
of this material, the Board of Trustees would recommend that it be placed 
in the center of Tne Journat, and incorporated as a regular feature on 
medical economics.” 


I won't bother now to read the other portion of it that 1 
introduced in evidence; and I will introduce now under the same 
stipulation—will you mark this, please? 

(Pamphlet entitled “Proceedings of the House of Delegates 
of the American Medical Association, the 89th Annual Session 
Held at San Francisco, California, June 13-17, 1938” was marked 
Government’s Exhibit 3, and received in evidence.) 

Mr, Lewin:—I should now like to offer from this volume 
entitled “Proceedings of the House of Delegates, 1932,” certain 
portions which describe the Bureau of Medical Economics, and 
the report of the secretary which deals with the Mundt resolu- 
tion; and the reference committee reports showing the adoption 
of such reports from the reference committee. 

Mr, Lewin:—I should like to offer also certain portions of 
the proceedings of the House of Delegates of the A. M. A. for 
the year 1932, That is dealing with the Bureau of Medical 

cs, on pages 15 to 18 of that report. 

Mr. Lewin:—I withdraw Government’s Exhibit No. 4 and 
my offer to proye it, because I am now authorized by counsel 
for defense to state to the jury that the following allegation of 
the indictment is admitted by all of the defendants, without 
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“Defendant American Medical Association maintains a bureau 
known as the Bureau of Medical Economics which concerns 
itself with economic organization of the practice of medicine.” 

Mr, Lewin:—I now offer in evidence, under the same stipula- 
tion, excerpts from the Proceedings of the House of Delegates 
of the American Medical Association, 1931, appearing on page 
4 thereof and headed “Bureau of Medical Economics,” and also 
appearing on page 24 thereof, headed “Hospital and Health 
Associations.” 

Is there any objection? 

Mr, Leahy:—May we approach the bench, if your Honor 
please? 

Tue Court :—Yes. 

(Counsel for the respective parties approached the bench and 
conferred with Tur Court in a low tone of voice.) 

Mr, Lewin:—The offer of the excerpts appearing on pages 4 
and 24 of Government Exhibit No. 5 is made only as against 
the defendant American Medical Association at this time. 

Tue Court:—It will be admitted on that basis. 

(Excerpts from Proceedings of the House of Delegates, 1931, 
pages 4 and 24 thereof, were marked U. S. Exhibit No. 5 and 
received in evidence.) 

Mr, Lewin (reading from U. S. Exhibit No, 5) :— 


BUREAU OF MEDICAL ECONOMICS 

The Bureau of Medical Economics is just being organized and ulti- 
mately will have all available information regarding the cost of medical 
care. So much misinformation regarding economics is being broadcast 
that it is certainly our obligation and responsibility to set this aright, 
This means a great deal of study and work and is a task for those who 
have had much experience in these activities. There are few actual prac- 
titioners of medicine on the five year committee on the costs of medical 
care. The statistical work of the committee has been tremendous, and a 
great deal of information will be available. It seems to me that a bureau 
made up of men from the Association would be better able to put the 
proper interpretation on the findings of this committee than would those 
in government and public health work alone. This bureau must have 
the best man power that can be obtained.” 


Now I will read from page 24 of the same document 
(reading) : 


“HOSPITAL AND HEALTH ASSOCIATIONS 


“In reports previously submitted to the House of Delegates, the Council 
has referred to organizations controlled by groups of laymen, or by indi- 
viduals, offering medical and hospital service to any who will buy ‘mem- 
bership’ and pay a nominal sum each month as ‘dues.’ Such schemes 
have been put into operation in various places and have failed within a 
few weeks or months because of inadequate income or because of failure 
to render good service. The Judicial Council has regarded these schemes 
as being economically unsound, unethical and inimical to the public 
interest. 

“Within the last year, some community hospitals have announced their 
intention to provide medical, surgical and hospital service to families on 
a flat rate basis. In at least one instance, such service has been offered 
to families for $35 a year, irrespective of the number of members in 
such families. In most instances, certain exceptions are made in that 
persons with chronic diseases are not entitled to receive the benefits 
of the plan and obstetric service is not supplied without additional com- 
pensation. The members of the Judicial Council doubt that it is wise to 
lead the people in any community to believe that all necessary medical 
and hospital service, even though chronic diseases and obstetric care be 
excepted, can be provided for the average family for $35 a year. In the 
cases presented to it the Judicial Council has advised against the adop- 
tion of such plans by community hospitals because it is believed that they 
are not economically sound in that they may be unfavorably affected by 
conditions entirely beyond control under which contracts cannot be ful- 
filled. There are other aspects of the matter that readily present them- 
selves for consideration involving the interests of physicians in the 
community who cannot participate in such plans.” 


I ask to have marked Exhibit No. 6 the Proceedings of the 
House of Delegates of the American Medical Association, 1932, 
from which I offer, as against the American Medical Association 
alone, certain excerpts headed Bureau of Medical Economics, 
appearing on pages 15 to 18, and certain excerpts relating to 
the Mundt resolution appearing on page 40. 

(Document entitled “Proceedings of the House of Delegates 
of the American Medical Association, 1932” was marked U. S. 
Exhibit No. 6 and received in evidence.) 

Mr, Lewin:—I shall read from pages 15 and 16. 


BUREAU OF MEDICAL ECONOMICS 
Purpose, Functions and Method of Procedure 


Immediately following the establishment of the Bureau in March, 1931, 
the director formulated an outline of the purpose, fimctions and methods 
of procedure of the Bureau and the phases of medical economies in which 
work should be initiated as soon as possible, to serve as a guide for both 
study and administration. 

The Bureau of Medical Economics is established to study all phases of 
general economics that have a bearing on the practice of medicine. In 
every consideration of medical economics it must be remembered that: 
“A profession has for its prime object the service it can render to 
humanity; reward or financial gain should be a subordinate consideration. 


The practice of medicine is a profession.” Although business methods 
and cconomic principles are essential to an orderly conduct of the 
financial phase of the practice of medicine, all such methods and principles 
must serve rather than dominate the profession, must be secondary to the 
primary object of the profession, and must conform to the accepted prin- 
ciples of medical ethics, 

The principles of medical economics, as they become established, should 
serve the profession as a sound guide in business and economics; they 
should never be perverted to defend even the borderline actions of the 
near charlatan, 

The functions of the Bureau of Medical Economics are: (1) to collect, 
tabulate, study, criticize and prepare for publication and distribution data 
pertaining to the economics of the practice of medicine; (2) to furnish 
critical and constructive information and opinions by correspondence on 
the several phases of medical economics; (3) to encourage the adoption by 
individual physicians and medical societies of modern, sound, ethical 
business methods; (4) to urge medical schools to provide medical students 
with information concerning the economics of medical practice, and an 
outline of essential business principles which should be incorporated early 
in individual practice; (5) to develop, ultimately, a consultation service 
with respect to medical business methods. 

The Bureau will endeavor to collect data on the following phases of 
economics; 

Capital investment in medicine. 

Care of the indigent sick. 

Collection methods and agencies. 

Contract practice. 

Costs of medical education—students’ expenditures—complete cost. 

County and state dues, 

Dispensaries and clinics. 

Distribution of physicians. 

Distribution of medical facilities. 

Evaluation of patient’s ability to pay. 

General insurance for physicians, 

General investments. 

Group practice. 

Health and accident insurance. 

Industrial medicine. 

Instruction in medical economics (college and extension courses). 

Malpractice insurance. 

Medical fees. 

Office plans. 

Office systems. 

Panel systems (of foreign countries). 

Physician’s income. 

Sickness financing. 

Sickness insurance (compulsory and voluntary). 

Sickness savings. 

Sickness statistics. 

Stat¢, county and municipal health department activities. 

Thrift programs. 

Workmen’s compensation. 
and such other phases of medical economics as may from time to time 
properly come within the scope of the Bureau’s activities. 

Opinions on specific, individual or local professional economic problems 
should be guarded or tentative until a general principle shall have been 
established to govern in the consideration of each special phase of medical 
economics. In all phases of the general subject in which the experience 
of large nonmedical groups has led to the adoption of definite economic 
policies, due consideration will be given such findings and policies when 
secking to establish economic principles for guidance of the medical pro- 
fession. 

Every question pertaining to medical economics will be considered 
impartially and without personal bias. Courtesy and fairness, with non- 
medical groups that touch some phase of medical economics, must mark 
every step of progress. 

Policies and principles established after careful deliberation, supported 
by factual evidence and, wherever possible, by parallel procedures in the 
business, industrial or commercial fields will thenceforth govern in similar 
questions and situations. 

When considering the economics of medical care, one must make a clear 
distinction between commercial and economic interests. Commercialism is 
characterized by: (1) unreasonable fees; (2) alleviation always predicated 
on cash in hand or no service; (3) unethical tendencies or practices; 
(4) destruction of scientific motive in both the individual and the pro- 
fession at large; (5) transformation of the profession into a trade or 
business; (6) destruction of confidence in the profession; (7) an insidious 
tendency toward state medicine. Economics as applied to medical practice 
is predicated on sound ethical principles, constructive and reasonable: 
(1) Alleviation of suffering, prevention of disease, pursuance of research 
and the dissemination of dependable information are recognized as the 
primary obligations of the profession; (2) there should be a just com- 
pensation for service rendered; (3) modern ethical business methods are 
necessary to provide the highest type of service at the most reasonable 
cost; (4) ethical business methods insure confidence in the profession: 
(5) correct economic measures insure adequate amount and quality of 
service to indigent as well as pay patients; (6) the use of ethical business 
methods and correct economic measures serve to promote in the profession 
higher scientific attainments because of greater freedom from financial 
anxiety. 

Detailed methods of providing the most economic medical service to 
hoth indigent and pay patients must differ according to local requirements, 
but the principles and policies governing the application of these methods 
must be universally applicable. 

In many phases of medical economics, physicians must act as an 
organized group in order to accomplish the most worthy ends. Individual 
action along these lines will not be as effective or as free from error as 
collective organized action. 

Whenever legislation limits or obstructs the most effective economic 
and high grade medical service, efforts must be made by organized medi- 
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cine, after thorotgh study of the subject, to remove such limitations or 
obstructions. 

New methods of providing medical care should be adopted only after a 
careful and thorough study of present medical facilities and the require- 
ments for additional facilities. Duplication of effort and overhead expense 
is a principle diametrically opposed to correct economic methods. 


By Mr. Lewin: 

O.—Now, Dr. Cabot, would it be fair to say that the great 
advances in the sciences that are involved in medical service are 
solely attributable to the American Medical Association ? 

Mr. Leahy:—Oh, I object, if your Honor please. 

Tne Courr:—Objection sustained. 

By Mr. Lewin: 

O.—To what body of men, if any body of men, can you 
attribute the great advances in the sciences that have brought 
about great advances in the medical practice that you have 
described, Doctor? 

Mr. Leahy:—I object to that, if your Honor please. 

Tue Covurt:—Objection sustained. 


By Mr. Lewin: 

Q.—Do you know whether or not there is any reason to 
believe that these group prepayment plans, such as you have 
described, are designed to destroy the American Medical Asso- 
ciation? 

Mr. Leahy:—I object to that, if your Honor please. 

Tue Courr:—Just a moment, Doctor. Objection sustained. 

By Mr. Lewin: 

Q.—Do you know whether or not, from your knowledge of 
these plans, they are designed to destroy private practice? 

Mr. Leahy:—I object, if your Honor please. 

Tue Court:—Objection sustained. 

By Mr, Lewin: 

Q.—Would you say that a doctor of medicine, Dr. Cabot, 
was the only person who could tell what the economic standards 
of practice must be in order for them to be in the public interest ? 
- Mr. Leahy:—I object, if your Honor please. 

Tue Covurt:—Objection sustained. 

By Mr. Lewin: 


O.—Would you say that doctors of medicine are the only 
ones who can judge whether or not medical service is being 
properly distributed? 

Mr. Leahy:—I object, if your Honor please. ; 

Tne Court:—Where do you get that from, may I ask? 

Mr. Lewin:—Yes. I got that from the issues presented here. 

THE Court:—You did not get it from the indictment, did 
you? 

Mr. Lewin:—wNo, sir. 

Tue Court :—Objection sustained. 

By Mr, Lewin: 

O.—Would you regard it as perfectly proper for one of these 
group prepayment plans to seek consultations with other doctors 
outside of the group in serious cases? 

A—Oh, yes. It has been the practice of various groups. I 
should think it would be highly desirable. 

O.—Would you consider it perfectly proper for them to seek 
such consultations from members of the A. M. A., even though 
they might not be members of the particular group staff? 

A.—Why, certainly, sir. If they were not members of the 
A. M. A. they would be very limited in their consultation. 

OQ.—Why do you say that, Doctor? 

A.—Because a vast majority of the physicians of the country 
are members of the American Medical Association. 

Q.—Do you know anything about the attitude of the American 
Medical Association toward the development of the Group pre- 
payment plans that you have described? 

A—I know what I have seen in the publications of the 
American Medical Association, chiefly in THe Journat, and 


what various of their officers have said. I should think, on: 


the whole, they have been inclined— 

Mr. Leahy:—I object to anything further. He has answered 
the question. 

Mr. Lewin:—All right. 

By Mr. Lewin: . 

O.—You say you have observed that attitude. Have you 
observed any specific instances in which the American Medical 
Association has manifested an attitude toward group practice 
that you know of? : ; 38 

A.—I remember that a constituent society, the California 
society, interfered a good deal with the— 3 

Mr. Leahy:—I object, if your Honor please, ‘There is no 
evidence that the constituent society of California is the A. M. 
A,, acting as such. 
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Mr. Lewin:—Oh, yes; we will connect that, your Honor. 
This witness has already testified that the American Medical 
Association has constituent societies in every state of the Union. 
That certainly includes California. 

Mr. Leahy:—That is true. 

Mr. Lewin:—One of the issues in this case under the indict- 
ment is going to be the long-continued opposition that the 
American Medical Association has exerted against every one 
of these prepayment plans throughout the United States. 

Tue Courr:—You are, as I understand it, speaking of the 
A. M. A. as the managing head. Then does the opposition 
come down through the constituent elements, or does it originate 
in the constituent elements? I do not know. Unless you can 
bring it to the American Medical Association proper, I doubt 
that it would be competent. 

By Mr, Lewin: 

QO.—Do you know whether or not the policies of the parent 
body, the A, M. A., with regard to matters such as these, 
influence the local societies which are its constituent members? 

Mr. Leahy:—I object. 

Tue Courr:—Objection sustained—if that is an objection. 
Please make your objections formally so I will know that you 
are definitely objecting. 

Mr. Leahy:—I said, I object, if your Honor please. 

Tue Court:—Oh. Pardon me. I will sustain the objection. 
I only ask that counsel make their objections specific. 

Mr. Leahy:—I shall try to do so, your Honor. 


By Mr, Lewin: 


Q.—You mentioned the state of California. Do you know 
of any instance in the state of California in which the parent 
body, the A. M. A., has indicated an attitude toward group 
practice on a prepayment basis? 

A—Yes. 

Q.—I would like to ask you what that attitude was and have 
you tell the jury about it. 

Mr. Leahy:—I object, if your Honor please. That is not 
the best evidence. If the A. M. A. has expressed an attitude 
it has done it in some way officially. 

Tue Court:—It would not seem to be the best evidence, 
unless he was there and heard the discussion. 

Mr. Lewin:—He says he knows about it. He is a member 
of the A. M. A. and he is an expert on medical economics and 
on group practice on the prepayment basis. 

THE Court:—The question is, how he knows. 

By Mr. Lewin: 

Q.—How do you know about it, Doctor—by study or obser- 
vation ? 

A—By communication with the group which was in disfavor. 

Q.—You went out there and inspected the group, did you 
not? 

A—WNot at that particular moment. 

Q.—But you had— 

A —TI have done so; yes. 

Q.—And by reason of your contact with them you gained 
personal knowledge of the attitude of the A. M. A. toward it; 
is that correct? 

Mr. Leahy:—If your Honor please, the doctor has just 
told us— 

Tue Court:—Are you objecting? 

Mr. Leahy:—Yes, your Honor. 

Tue Courr:—Objection sustained. There is another way 
of proving the opposition than the method you suggest. 
Obyiously, from what the doctor said it would be hearsay. 

By Mr. Lewin: 


ha you knowledge of an incident in Texas? 

—Yes, 

okt e regard to the attitude of the A. M. A., the parent’ 
ly, toward group practice there? 


O0.—Will you state how you gained that knowledge? 

A.—I gained that knowledge as the result of a decision of the 
Judicial Council made in a case coming from the state of 
Texas, from one of the constituent societies, 

O.—Will you tell us the name of that case? : 

A.—I think it is ordinarily known as the Dallas Street Rail- 
way case, 

O,—Can you tell us the name of any of the doctors involved 
in that group practice? 

A.—I am afraid I cannot, 

Mr. Leahy:—I object. There was nothing said about whether 
it was group practice or not. : 

Mr. Pocdartih, yes. I asked him that question. 

Mr. Leahy:—No, you did not. 
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By Mr. Lewin: 

O.—Do you know of any incident in which the attitude of the 
A, M. A. was manifested towards group practice in Arkansas? 

A.—Not specifically, I think, sir. 

Q.—In Florida? 

A.—Yes, I think so. 
Miami. 

O.—Have you knowledge of the attitude on the part of the 
A, M. A.? 

A—I have knowledge only through the documents in the 
case. I have no personal communication from any officer of 
the A. M. A. or from the local society. 

QO.—What if any knowledge have you of manifestations of 
the A. M. A’s attitude toward group practice in Milwaukee, 
Wisconsin ? 

A—Nothing more than gossip, sir. 

Q.—Have your own medical and surgical associates in 
Ea any controversy with the A. M. A? 

A—No. 

O.—Or with the local society? 

A.—With one of the district— 

Mr. Leahy:—I object to that, because it is entirely imma- 
terial, if it was a local society not connected with this case. 

Tue Court :—Objection sustained. 

Mr. Lewin:—All right, Mr. Leahy. You may cross examine, 

Mr. Leahy:—Thank you. 


I think there was a case there, in 


CROSS‘ EXAMINATION OF DR. HUGH CABOT 


By Mr. Leahy: 

(The cross examination repeated at first the early career of 
Dr. Cabot. He said the Massachusetts General Hospital was 
a closed hospital.) 

Q.—Would you explain that to us?—because I think the jury 
would like to know what a closed hospital is. 

A.—A closed hospital—the term was used for years, and I 
think it is still valid—is a hospital in which the staff is 
appointed presumably by the governing board, and they are the 
only people who may practice in that hospital. In the days 
when I was concerned with it the patients there were all charity 
patients. There were no private patients in the Massachusetts 
General Hospital, and I don’t think there could be legally at 
that time. A closed staff was the rule in those charity hospitals 
in that day. 


Q.—I am afraid that the question is liable to come up in the 
case as to dispensary service. Would you explain that to 
the jury also, so they will understand what that is as it is 
connected with the hospital? 

A—It is often referred to as outpatient service and some- 
times referred to as ambulatory service. It means patients who 
can come to the hospital and see doctors on the staff and return 
to their homes, as opposed to patients who may come to the 
dispensary and are then sent in to the hospital because they are 
too sick or require study or for any reason too sick to go home. 
The outpatients at the dispensary are people who can come 
under their own power more or less. si 

O.—While you were at the Massachusetts General there were 
no charges made for the services which were rendered to any 
of the patients; is that the fact? 

A.—WNo, sir; no charges. 

O.—Was it a state institution or a municipal one? 

A—No. It is a very old chartered institution for which there 
was originally a grant from the state, as the result of which the 
governor has the appointment of three of the board of trustees 
out of a group of nine; but except for that grant, along about 
the Dark Ages, there was no other connection with the state. 
So the State did have, through the trustees, a minority repre- 
sentation on the board. 

Q—Do you know how it was supported financially? 

A—Oh, yes. By what is ordinarily known as charity, sir; 
contributions from individuals. It was at one time one of the 
rather “pet charities” of the city of Boston. It was quite a 
respectable thing to give money to the hospital. 

O-—Would you tell us, too, a little more in detail about the 
Mayo Clinic? 

(Dr. Cabot again went over many details of organisation of 
the Mayo Clinic.) 

Q.—And those who came for treatment to the Mayo Clinic 
came from all over the United States, did they not? 

A,—Quite. : 

O.—There was no particular group of individuals which the 
Mayo Clinic served in any way, was there? 

A.—Oh, no. : : 

Q.—In other words, the only group notion about the Mayo 
Clinic is that it was a group of experts who had established 
themselves in Rochester, Minnesota? 

A.—Yes, sir. 
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Q.—And to whom those who desired the services of that 
group of experts came for treatment? 

A—Yes, 

O—Did the group own its own hospital, Doctor? 

A.—No hospital, sir. They never had. For economic reasons 
they thought it would be better to let that be an entirely 
separate matter. 

O.—So the service which that clinic renders is medical and 
surgical service? 

A.—Oh, no. 

O.—It collaborates with the hospitals; is that it? 

A.—It has its own laboratories on a large scale, sir, that has 
nothing to do with the hospital. 

Q.—But the clinic itself neither owns nor operates any hos- 
pitals? 

A—No. 

O.—It has its own equipment, of course, does it not, as you 
stated, its laboratories? 

A.—Yes, 

O.—But there is nothing about the Mayo Clinic which you 
would designate as a consumer clinic? 

A.—Oh, no, sir. That is just what it is not. 

Q.—It is strictly, then, in my poor lay Janguage, just a group 
of excellent physicians “and surgeons who are located at 
Rochester, Minnesota, and who by their skill and by their 
reputation now have people coming from the United States 
and perhaps the world to them for treatment; is that true? 

A.—I think so. I think it is definitely a group organized for 
certain purposes. 

Q.—In other words, there is not any one who, on a definite, 
specific, stipulated sum of money, cannot go to the Mayo Clinic 
and demand service at any time? 

A.—Oh, no, sir. 


Q.—The Mayo Clinic does do charity service also? 

A—Oh, yes, sir. 

Q.—There is another thing that I wish you would explain 
in connection with some of these questions which are bound to 
come up in the case, Doctor, and it is just apropos of your 
answer. What is meant by service for indigents? 

A.—lIt means, I take it, the medical care of people who can- 
not afford to pay; people who are not paupers, as | used to use 
the word. That has disappeared now, and they have substituted 
the word “indigent.” But also a group of people who were not 
paupers, but who had no available funds to pay for medical 
care. The group has been enlarged, and I think that should be 
included in the word “indigent,” under present conditions. 

pf es who reasonably cannot pay for medical care? 

—Yes. 

O.—Those would probably be described as indigents? 

A—Yes. They tacked on the word “medical”—medical 
indigents—so as to complicate it a little more. 

Q.—Instead of legal indigents? 

A.—Yes. 

Q.—So we find that the Mayo Clinic does do and did do 
while you were there what we would call charity worl- or the 
care of the indigent? 

A—Yes. 

O.—With reference to the patient who is able to pay, he pays 
for the service that is rendered to him as a patient by the 
clinic; is that true? 

A.—Yes, sir. 

Q.—And that is true of each patient who can pay? 

A—Yes. 

Q—I take it you knew both the Drs. Mayo very well, did 
you not? 

A.—Yes. 

Q—And called them Charlie and Will? 

A—You were not allowed to call them anything else. 

, O.—Were they members of the American Medical Associa- 
tion? 

A,—Oh, yes. 

_ O.—Were sine presidents of the American Medical Associa- 
tion at any time 

A—Both of them. 

O—Do you remember how long ago they were presidents? 

A—Dr. Will was president years ago. I find it diffi- 
cult to say, sir, but it was long before the day when I went to 
the clinic and, I think, before the time when I was at Michigan. 
I used to come down there, and I think that was aifter ha ted 
been president. Then some years later his younger brother, 
Dr. Charlie, became president. 

.—Is there also a son who is still there? 
.—Yes, Charles. He is the son of Charles. 
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Q.—Do you know whether or not he is a member of the 
American Medical Association? 
A —Oh, sure fire. 


PLAN OF BOSTON ORGANIZATION 

O.—You also are operating a clinic at this time in Boston, are 
you not? 

A—I don't call it a clinic, sir, in any ordinary sense of the 
word. I think of a clinic as a little different kind of organiza- 
tion. 

O—I will give it the word you want me to call it. 

A—lt is a method of offering medical service. I think of a 
clinic as having to have a building and laboratories and a lot 
of things of that kind. We have not got to that stage, and may 
not do so, But at the present time we have a considerable 
group of physicians who agree to care for a group of patients. 

Q.—Do they also practice privately in their profession? 

A—Oh, yes. This would form a very small part of their 
work. re 

O.—-Would you describe to us just what your scheme is in 
Boston, Doctor? 

A—1l have already described a part of it. 1 ought not to 
duplicate it. The arrangements are arrangements by which we 
as partners, a group of five of us, ask a group of younger men 
to work together and ask them to ask their friends, and finally 
state that we should be glad to take on as an associate 
physician any physician who is licensed to practice, who is a 
member of the Massachusetts Medical Society and thus of the 
American Medical Association, and having courtesy privileges 
at an approved hospital. The term “approved hospital” means 
approved by the Council on Hospitals of the American Medical 
Association. In that way we thought we could certainly secure 
for our patients a group of physicians not the worst in the 
state; and then we agreed to accept as consultants in any field 
anybody who held a certificate from these modern certifying 
boards which have grown up in the specialties with the approval 
of the American Medical Association, but not precisely under it. 
Then of course we also accept as consultants younger men who 
could not yet become certified but who within our knowledge or 
the knowledge of our associates are capable to the extent of 
their age and size, so to speak. 

O.—Are you at the present time on the boards of any of the 
hospitals in Boston? 

A—No. 

O.—But you do, of course, enjoy all hospital privileges? 

«1—I do not, because since I returned to Boston I have not 
had occasion to treat patients. If I did I could do it in the 
Massachusetts General Hospital or the Phillips or the Falkner. 
But I have not actually made any use of them because I have 
had no occasion to. 

Q.—Do your associates, the doctors whom you have just 
mentioned to us, also have the privilege of the use of the 
hospitals ? 

A—Yes, because we will not take anybody who has not 
access to a hospital, who cannot follow his patients to the hos- 
pital. We do not believe it is sound practice to have a patient 
separated from his physician just because the physician has no 
hospital privileges. 

QO.—Are there any other organizations or clinics similar to the 
Mayo Clinic near Boston? 

A.—Yes. The Lahey Clinic in Boston which was, I think, 
modeled after the Mayo Clinic. I think it is a relatively young 
organization. 

Pe ris you know whether Dr. Lahey is a member of the 

. M. A.? 

A.—I think he must be. He is President, and I assume so. 


AMERICAN MEDICAL ASSOCIATION 

Q.—Now, Doctor, when was it you first joined the A. M. A.? 

A—In June 1899. : : 

O.—You ought to know something about it, Doctor. You 
~_ eee the Sagat of A, M. A. have you not? 

—lI tri retty to, sir. 

0.—You kao, of course, about Tux JourNnAat, something of 
which was just read a short time ago to the jury? 

A,—Yes. I spend a great many hours reading Tue Journat. 

Q.—What do you think of THe JourNAL or THE AMERICAN 
Mepicat AsSociATION as a medical journal? 

A—Oh, it is undoubtedly today the most important medical 
journal in the world, sir. 


THE JUDICIAL COUNCIL 
—A question was asked you with reference to the consti- 


Q , 
merican Medical Association, and that was with 
erties it council, the Judicial Council, and I think you 


stated that so far as you knew the jurisdiction of the particular 
council was limited in a sense, as we call it, to sort of an 
appellate jurisdiction ? 

A—Yes. 

Q.—It does not originate anything ? 

A—I do not think so, although I would not be dogmatic 
about it. 

O.—Let us assume that a doctor in one of the local county 
associations were charged and his local county association had 
expelled him. Do you know whether or not that member of the 
county association would have an appeal or the protection of an 
appeal in any way? 

A—I think he would have to go to the state society and then 
take an appeal to the Judicial Council. 

Q.—And that is where the jurisdiction of the Judicial Council 
comes in? 

A.—That is my understanding of it. 

Q.—In other words, the member who is charged, before he is 
expelled, has the protection, first, of his own association, then 
of the constituent state association and then one further step up 
to the Judicial Council of the American Medical Association? 

A—Yes. 

Q.—In other words, the American Medical Association itself 
does not originate charges against anybody ? 

A.—I don’t think so, sir. 

STATUS OF COUNTY MEDICAL SOCIETY 

OQ.—Am I right, too, Doctor, from your experience, in saying 
that the county association is an independent association which 
governs itself, elects its own officers, has its own constitution 
and by-laws, of course subject to the medical ethics prescribed 
by the American Medical Association ? 

A.—It is subject to its own state control. I take it, first, it is 
a subdivision of the state society. 

O.—With reference to its own internal affairs, its own local 
affairs in the county association, it elects whom it wishes to 
membership, does it not? 

A.—Yes; I think so. 

Q.—There is no control superimposed by the state association 
upon the county association with reference to the constitution of 
its membership, is there? 

A.—Yes; I think there is, sir. I think the state association 
lays down certain rules as to who may be admitted to member- 
ship in the county society. 

Q.—But within those rules the county association admits as 
it sees fit? 

A—Yes. 

OQ.—And then it elects its own officers, does it not? 

A.—Yes. 

Q.—And it has its own constitution and by-laws? 

A.—I would not be too sure. I never saw the constitution 
and by-laws of the County Society. I guess they have one. 


GROUP PRACTICE 


O.—Just a few questions, Doctor, about what was asked you 
with reference to group practice. How many, in your own 
experience, would you say there were of these groups—and let 
us call them consumers—which had been organized, we will 
say, during the last ten years in the United States? Have you 
statistics on that at your fingertips? 

A.—No; but very few consumer groups, as you and I, I 
think, are using the term, who were associated in an important 
way before that time. This is rather a recent development in 
the group field. 

O.—That is, consumer groups? 

A.—Yes. 

O,—And in order that we might not be at variance as to what 
we are talking about, a consumer group is a group of individuals 
who bey medical seryice or are patients or potential patients? 

A—Yes, 

By Mr, Leahy: 

O.—Haye you any knowledge from your studies as to whether 
that sort of consumer group practice had been tried abroad 
in Europe before that time? 

A—I think the principle had been tried though the setup 
was a little different. A great many years ago, particularly in 
the low countries, in Denmark and the Netherlands, cooperative 
groups arranged for medical services, but the thing is all pretty 
shadowy, pretty old, and largely disappeared. There were some 
arrangements more recent than that directly under organized 
cooperatives, but I think they are relatively few and I cannot 
say I understand much about them. I don’t think they are an 
important economic development. 
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O—And I think you said they were relatively few in the 
United States also? 
A—I don’t think there are many. 


GROUP HEALTH ASSOCIATION, INC, 


Q.—Do you recall when it was you first saw group health 
in Washington? 

A—Now, I don’t want to be dogmatic about that. I could 
say roughly. 

O.—Just your best recollection. 

A.—Probably in the autumn of ’37; it might have been in the 
early part of ’38. 

Q.—Do you recall when it was that you first knew about 
group health in Washington in any way from any source? 

A—You mean this specific organization? 

O.—Yes, this specific organization. 

A.—Well, it was certainly during the year '37, not before 
that. 

Q.—Do you recall about how long it was before you came 
down here that you learned there was such a group? 

A.—Probably two or three months. 

Q.—And did you learn about it through someone writing 
to you? 

A.—I daresay I heard about it from Dr. Richard Cabot, who 
had, I think, been down here. I never saw him here. He wrote 
me about it and thought I would be interested, and would 
probably want to know about it. I daresay that was the first 
I heard of it. 

Q.—Did you come down here to see the group at the request 
of someone or at your own choice? 

A.—I came at the request of some member of the organization 
here, the lay organization. 

Q.—Do you recall who it was who asked you to come? 

A.—At a guess, it was either Kirkpatrick, if that is the right 
name, or Penniman. I had some correspondence with both those 
gentlemen. I would not be dogmatic; I am not sure I have the 
right name now. 

Q.—Did you meet whichever one of these gentlemen it was, 
whether Kirkpatrick or Penniman or who, when you came to 
Washington ? 

A—Yes, 

Q.—Do you recall how long you were at the clinic? 

«1—Oh, I should say perhaps three or four hours. 

Q.—Did you go back the same day you came down? 

A.—No, I stayed overnight. I first talked to some of these 
laymen and then went to the clinic, and then, if I remember 
correctly we met for dinner and there carried on a discussion, 
and also later in the evening. are 

Q.—Did you go very thoroughly into the organization of 
the group? 

A—I wonder whether you mean of the medical or the business 
organization ? 

Q.—Did you go into the business organization at all? 

A.—Only so far as to note what their scale of charges was 
and to come to the opinion that with a reasonably large group 
of subscribers the amount of money they would have would 
be sufficient to enable them to carry on. ‘ 

Q.—Do you recall now as to whether you had any information 
as to how many subscribers they had at that time? 

A—I remember being impressed by the fact that at that 
time the number was not large enough to make certain that 
if it would not grow that it could carry on and render the 
kind of service intended. 

Q.—Did you have any number fixed in your own mind, 
Doctor, of subscribers which would be the minimum in order 
for the success of the venture? 

A —I had it fixed in my mind; I came to the conclusion 
that without something in the neighborhood of a thousand 
members the fixed income would be insufficient with which to 
do the job. 

Q.—Do you recall what each subscriber was to pay when 
you were talking to them? 

A—It would be difficult for me to say because I didn't make 
any mental note of it. It would, however, be right in my mind 
that they were to pay $2 a throw, but I wouldn't put very much 
money on it. 

Q.—yYou mean by that $2 per month? 


a XCS. 
Q.—You think about $25 a year per person? 

A—That is the way it lies in my mind; after that it was 
Feige 5 Sane ult of the inspection which the 
As a res . the w you made at 
clinic you thought that about $25,000 would operate it as it was 

then equipped? 


«1.—TI didn’t put it that way; I didn’t figure that out that way. 

O.—Does it work out that way? 

A—Yes, 

O—You said the irreducible minimum as to the number 
of subscribers would be one thousand, and the cost of the 
operation $25,000 per annum? 

A—Well, I was aware that those things don’t start in a 
vacuum, and you must build them up; and it seems to me, 
or it seemed to me that they must have a thousand members 
to enable them to cary on according to the program and not 
leave them worried as to whether or not they were going to 
get by. 

O.—Did you at that time go over the equipment; inspect it? 

A.—Yes, that would be a fair statement. I went around from 
one department to another and, comparing it with similar equip- 
ment elsewhere, thought it sufficient. 

O.—You were told how the equipment was purchased, were 
you not? 

A—No, if I was I have forgotten about it; I wasn’t con- 
cerned. 

QO.—Were you told as to where the funds came from to 
purchase the equipment? 

1—-No. 

O.—You were just shown the clinic; you inspected it, and 
you were told they had a thousand members? 

1—-I don’t remember that they said they had a thousand 
members; and I don't think that I said that I did. 

O.—But you concluded they would have to have that number 
in order to function properly there according to the program 
which you understood they had? 

A.—Just a minute; I think you are putting something in 
my mouth. As I understand the subscriber, he is the head 
of the family who then brings in various dependents. Now it 
is very commonly true that a subscriber pays a fixed sum; 
then a dependent, usually a wife, pays a somewhat lesser sum; 
then other dependents who are under 18 pay a lesser sum, 
and young children a still lesser sum. So I don’t understand 
that it was to be expected that there would be $25 from every 
patient; I was talking about subscribers; not patients. 

Q.—In other words, the subscribers, or the patients, might 
exceed the actual number of subscribers? 

A—Yes, as I use the word, that is right. The number of 
individuals who have care often exceed the number of people 
called subscribers and to whom the group looks for its moneys. 

Q.—Do you recall now whether you went over the plan 
thoroughly enough to ascertain what a dependent of a sub- 
scriber paid at that time? 

A.—I think I was told; I don’t remember, but I am satisfied 
it was_a lesser sum than the subscriber. I was chiefly inter- 
ested in ascertaining whether or not a good job could be 
done there. I am not regarded, myself, as a financier, and do 
not pretend to know much about the business end of it. 

O.—Did you go into the financial side at all? 

A—Not in more than very general terms. 

Q.—Did you meet the doctors? 

A—Yes, I think I probably met all of them; I wouldn't 
like to say. 

Q.—Who was the surgeon at that time? 

A.—A gentleman by the name of either Sellers or Selders. 

Q.—Did you ever meet him before? 

A—No, sir. 

Q—Did you have any further study made of the Group 
Health Association here in Washington than that one visit? 

<.—Beyond correspondence, et cetera, publications, no. That 
is the first time I ever went there and looked over the organi- 
zation, physical plant. 

Q.—I take it you had nothing to do with the original formu- 
lation of the plant? 

A.—Nothing, 

Q.—It was a going concern when you first heard about it? 

A.—I think it was not quite clear which way it was going; 
there were some features that were dropped. 

Q.—Well, it was operating? 

A—Yes, the wheels were turning, 

Q—When you saw it? 

A—Yes. 

ym deg you ever been in the clinic since that time? 

-—No. 


QUALIFICATIONS FOR HOSPITAL STAFF 
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and whom the state declared was capable of practicing medi- 
cine, ought to have the privilege of practicing medicine? 

A—Yes, 1 have felt very strongly about that for a great 
many years. That is my opinion. I have constantly said so. 
It has troubled me considerably. 

O—Do you know of any state, city or hospital where that 
thought of yours is put into effect? 

A—No, that’s it. That’s one of the things that trouble me. 

Q.—In other words all hospitals do through their local 
board of trustees make an investigation of those who are 
admitted to either the regular or courtesy staff? 

A—In the hospitals with which I am most familiar the 
operation is carried out through the staff, The governing 
board says, “Now, you look into the qualifications of these 
people, and if in your opinion they are qualified, submit their 
names.” I think the governing board never undertakes to 
have any opinion of their own. They depend on the opinion 
of their staff. 

O.—Now, under your opinion, Doctor, which you state, in 
your judgment, there is at least a prima facie right in a 
doctor who has been licensed to practice medicine until he is 
found to be wanting in some way: as I understand it, that is 
your idea? 

A—Yes. 

O.—But even under your thought, if you knew something 
about a doctor which you thought should disqualify him from 
service in the hospital, or from the right -to serve his patients 
in the hospital, you still wouldn’t think he would have the right 
to courtesy privileges, would you? 

A—That is a little abstract. The question was whether I 
knew something which would disqualify him. That would 
depend on what it might be. As to the younger men I might 
think that by bringing them in and putting them in the staff 
and letting them develop, that that reason might disappear. 1 
am a great believer in taking them on, putting them on the 
staff and, particularly, if they are young. Youth, to be young, 
that is not a fatal disease. Now, men older than that you 
would haye to know something about their capacity. 

O.—Would you think, for instance, that a doctor who had 
just graduated from—what do you call it? Resident Service? 
Yes, just graduated from residency, and been licensed to prac- 
tice should have the right to practice general surgery of all 
kinds in a hospital ? 

A—Well, it depends on the nature of his residence, but 
on general principles I should want to have him come in and 
observe him, and see him function under the supervision of the 
staff and then give him an opportunity, if he demonstrated the 
capacity, to be put on the staff. 

O—Would you think the hospital should give that young man 
or that person the right to perform any and all kinds of 
operations ? 

A—I should be skeptical about that. 

O.—Wouldn’t you want to make some inquiry to determine 
his fitness? 

A—I should be in favor of giving him a chance to show 
what ability he possessed, as 1 have explained to you. 

Q.—Weli, wouldn’t you want to know more about the man? 
Wouldn't you want to make some investigation; or would 
you think that it was proper for him to go into the hospital 
and perform any sort of an operation? , 

A.—I would be skeptical about that, but I would like to see 
him in action. Talking about these fellows with others doesn’t 
get you very far. ; 

O—Would you let him go in action first, and then determine 
his qualifications later? } 

A—I would let him go into action under wraps. 

Q.—What is that, Doctor? > ; 

A—I said I would let him go into action under wraps. 

Q.—What do you mean by that? 

A—I would like him to do operations of lesser and moderate 
severity at first; certain minor operations, standard operations 
of moderate severity. I should like to know how he actually 
behaved, before I actually turned him loose, : : 

Q.—In other words, you wouldn't want to give him the 
privileges of practicing on mankind in order to determine 
whether or not he was qualified to do so? ‘ 

A.—No, unless he was a trained man of which I had 
plenty of knowledge, But there are people who by reason of 
their residence training are entirely qualified by that training 
alone. 5 

O.—Let us assume he was a resident for one year and then 
had come out with a license to practice. Would you think 
his license to practice, with an experience of residency of one 
year would entitle him to the privileges of general surgery in 
the hospital, or would you put him under wraps: 

A.—Put him under limitation, 


O.—Now, you wouldn't think even under your own opinion 
that the mere license a doctor might possess to practice his 
profession would entitle him to hospital privileges if there 
was a grave suspicion as to the legality of his practice, would 
you? 

A—Oh, no. 

O—For instance, if you knew there was a question, a 
serious question raised as to the legality of the practice of a 
given physician, and you found that the hospital staff had 
requested that his application be held up until that question had 
been determined, would you think that was a reasonable act 
on the part of the hospital ? 

A—That sounds reasonable. I don’t know what the word 
“legality” means, as you use it. 

O.—Suppose we are specific: Suppose or assume that the 
association with which this doctor is connected has been notified 
by the Federal District Attorney for the District of Massachu- 
setts that they must desist the practice in which they are then 
engaged, and you know this young man has made an application 
to your general hospital for hospital privileges, if you were 
advising the hospital, as a member of its staff and so advised 
it that they ought to withhold the privileges from this young 
man pending the determination of the question, would you con- 
sider that good advice? 

A.—That would sound like good reasonable advice. 

Q.—Just what you would do? 

A—Yes. 

O.—Now with reference to one other phrase, and then we will 
be about through. We have had here asked about “adequate 
medical care,” and “complete medical care.” Frankly, I don't 
know what they mean. Will you tell us? 5 

A—I won't bite. 

Q.—Frankly, I don’t know the meaning of those terms. Will 
you tell us what they mean? 

A—I will not, I don’t know what it means. I don’t use the 
words, adequate medical care, complete medical care. 

O—Well, won't you give us your idea of what they mean? 

A—No, I won't; I don’t know. 

Q.—You don’t know; and I don’t know either. I don't 
think anybody knows. 

A—I will tell you. what “complete medical care” is. 

Q—Well, what is complete medical care? 

A.—Complete medical care would mean that the care offered 
by this organization covered the whole field of preventative medi- 
cine, diagnosis and treatment in all fields. It is very all- 
inclusive. It means that there is no condition from which the 
patient complains that you will not treat him for. 

O.—In other words you think the staff numerically should 
be large enough so that there will be a man, some member of 
the staff, competent to handle any and all cases in every field? 

A.—If the association says they offer complete care, yes. 
Now, I know of several organizations that started in on a 
small scale, who were perfectly frank to say there were certain 
fields they would not undertake to explore. They made that 
Ha clear; they were frank about it and there was no difficulty. 

-—But exclude those fields? 

A.—Excluding those fields, they should. 

0.—Now, in your opinoin, would the care be complete 
medical care if the quality given was not good medical care? 

A—1I suppose when I say “complete” I refer to quantity; 
the question of quality would be another matter. 

Q.—You would think there was complete medical care if it 
wasn’t of good quality? 

A -—I might regard it as complete. I think the question of 
quality would have to be separated from the question of quantity. 

Q.—In any organization which offers to anybody or every- 
body complete medical care, if in that care they render the care 
is not good care, the quality is not good: would you think the 
organization was operating in the public interest? 5 

A.—It would depend on who said it was not good care. 

O.—I will make it in your opinion. If in your opinion the 
care was not good, what would you say? : 

A.—If I didn’t think it was good care, I should say “No.” 

0O.—And do you think that there would be or could be any one 
else who could determine that question other than a physician? 

A—I would not pick a fool like me: I would pick a much 
better group of people than that. 

—Well, you would pick a good medical man, wouldn't you? 

A.—I think I should want a group of physicians, with varying 
capacities, I, for instance, would be a very poor witness on the 
capacity or capabilities of an ophthalmologist for instance or of a 
specialist in certain other fields, I should doubt whether there 
would be any one sician who could judge the capacity of 
the group; and I think it is a job for more than one physician; 
a committee of them. 
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O.—In any event it would necessarily be a group of medical 
men? 

A—Yes. 

Q.—Did you have an opportunity while you were here at all 
to observe the quality of the practice of Group Health Associa- 
tion? 

A.—Well, I saw two, if I remember, of the physicians actually 
examining and treating patients. 

O.—What were they examining for? 

A.—One was a pediatrician, and he was looking over children, 
and he seemed to me to be doing a thorough job of it. Now, 
I am not an expert pediatrician, but after seeing for a good 
many years what has been going on I think I would be able to 
say whether or not he was doing his job in a slipshod, slap- 
dash sort of way, and on the whole he seemed to me to be doing 
a pretty good job. 

O.—Who else? 

A.—I saw _a younger member of the staff doing an operation 
on a septic finger. Now that is down my alley. He was doing 
that job all right. 

O.—Is that all you observed? 

A,—That is all. 

Q.—What examination was the doctor making of the child? 

A.—A pretty good, thorough examination. I played around 
with him for quite a while, watching him with the child. 

O.—Was it just a physical examination? 

A.—Just a physical examination. 

O.—Was the child sick? 

A.—Wiell, there were several children in the course of the time 
I was there. 

O.—Did you see them all examined? 

A.—I should say three or four; I saw him examining. 

Q.—Do you recall what the people were suffering from? 

A.—Not in the least. 

Q.—Do you recall how many patients were there while you 
were there? 

A.—Well, I observed that there was no overcrowding there. 
The patients seemed to come along in reasonable sequence. That 
is one thing which always impressed me, and of which I have 
always taken notice. I thought at that moment the organization 
was taking care of the patients at a reasonable rate. 

Q.—But you haven’t any recollection as to how many patients 
you saw there? 

A.—With that physician? 

O.—Yes. 

A.—tThree or four. 

Q.—With any other physician? 

A.—There was no crowding in the waiting room, I can say 
that. I will tell you I am a little sensitive about that: Up where 
I have lived I have had some experience with that, and it has 
left me a little sensitive on that score. In Boston I have seen 
overcrowding and there did not appear to be any here. 

Q.—By the way, would you tell us how the doctors are taken 
on the staff at the Mayo Clinic? 

A.—It would be difficult to say. Most of the appointments 
made during the days that I knew very much about it seemed 
to come from Dr. Will. Just what extent he discussed the details 
with the other people I couldn’t say; I assume he did, however. 

Q.—Did they come by invitation? 

A—tThe men who were brought from outside all did. Then 
there were additions to the staff from the younger men on fellow- 
ships. They carried them on a yearly basis and finally they 
were appointed. That was going on all the time. 

Q.—Doctor, you made one answer this morning: I want to 
ask you this. You said you thought you rendered better service, 
or maybe that a man could render better service, where he was 
engaged with a group than he could individually; that you did 
a better quality of work? 

A.—I am pretty sure I did. 

Q.—Why do you think you work better with a-group than 
by yourself? 

A.—I can compare it, of course, with the conditions under 
which I worked in Boston and Michigan, which was frankly 
group work, while at our office there znd at Rochester. In the 
first place there was no waste motion; no loss of time, going 
from one patient to another, from hospital to hospital; a 
tremendous amount of wasted motion in the earlier days. Then 
I was constantly unable to get prompt opinion or adyice when 
I wanted it. In the group there was very close articulation 
between yourself and the other physicians and specialists. And 
then quite clearly—and maybe it is an individual peculiarity 
with me—I was free from the feeling that I had to pay any 
attention to the financial or economic status of the patient. I 
had no worry at all whether this patient, if I told him some- 
thing he didn’t like, whether he would go to somebody else 


and not pay his bill. Working in a group that is entirely 
removed, and I feel very clearly and so felt that I could give 
a very straightforward opinion. It is on sounder ground in 
treating and in viewing the patient in whom I had no financial 
or economic interest. They were just sick people to me to 
whom I gave my opinion. I did the best I could and if they 
didn’t like it they could throw me out of the clinic, but I could 
be honest. 

Q.—That is what you meant by your answer this morning, in 
that respect? 

A—Yes. 

Q.—Doctor, you believe that no matter what the group is, 
whether producer group or consumer group, that whatever 
staff they have should be competent ? 

A.—Sure fire. 

Q.—In other words, if there is not a competent staff there 
to render the services they claim or offer, that group would not 
be operating in the interest of the public or the group; is that 
true? 

A—Yes. 

Q.—Have you any notion now about what you would con- 
sider to be a proper staff in a group? 

A.—No, because it depends on local conditions. How large 
is the group of subscribers; at what distances do they live away 
from the clinic and away from each other. They must all have 
home visits. If I was dealing with a situation such as Ross- 
Loos where I might have to cross the city—it is only a hundred 
miles, from one end to the other of the City of Los Angeles 
is only a hundred miles—it might take me some time; and if I 
was working in a relatively compact space with no problem of 
distances I could get along with a much smaller staff. I 
don’t want to put the size of the staff entirely on the basis 
of the number of patients. 

Q.—In your studies and from your experience now, have 
you in your own mind any plan which could be a standard con- 
sumer plan, under your notion of complete medical care and 
good medical care: how such a plan could be set up? 

A.—I should think it would be possible to have a standard. 
A committee from the eastern part of the country spent a good 
deal of time in trying to draw up principles from which a guide 
could be made on that subject. Michael Davis was chairman 
of that committee, and we spent a good deal of time associated 
with groups and we drew up what you might call a draft of 
the salient features of the plan, and I think, of course, it was 
very well done. 

Q.—Would you mind telling us who were on the committee? 

A—I am not sure of all of them. The committee was called 
first by Michael Davis, Kingsley Robert; Clifford Loos and 
Dr. Allan Butler of Boston; and then there was a gentleman 
from Little Rock, Trinity Hospital, whose name I can’t 
remember. 

Q—Was that Dr. Shadid? 

Mr, Lewin:—Ogden. 

The IWéitness:—He had been with that hospital group for 
many years. There may have been one or two others but I 
doubt whether we ever had more than that number at any 
one meeting. 

Q.—I notice the committee you named is a committee of 
doctors? 

A.—Michael Davis is a doctor of philosophy. 

Q.—He called the group together, but the group was a com- 
mittee of doctors? 

A—Yes. 

Q—Do you think a committee of laymen would be able to 
formulate a plan for the distribution of medical care without 
consultation with doctors? 

A —Oh, no. 

Peep that plan that you adopted—has that been put into 
effect! 

A.—That was not adopted; these were just recommendations, 

Q.—Just recommendations? 

A.— Yes; that is all, It was only a general method by which 
you might study the capacity of an organization. 

Q.—Doctor, while you were here in Washington on that 
trip for Group Health, did you examine any of the clinics which 
were aids similar to this you discussed this morning, here 
in Washington? 

A—No, sir. 

O—Did you know or did you hear of our Harry N. Lewis 
Clinic? : 

A—No. 4 

OQ—Our American Compensation Accident Clinic? 

No. 
Q.—Northeast Insurance Clinic? 
A—No. 


i 


48 Wis. A us. A 


ae Market Worismen’s Compensation Clinic? 
A.—No. 
ee Industrial Accident Clinic? 

A—No, 

O.—Washington Building Workmen's Clinic? 

A—No. 

O—The First Aid Station? 

A—No. 

O.—None of those were brought to your attention while you 
were in Washington before? 

A—No. 

O.—Of course the industrial clinics which come to your mind 
have been in operation for a number of years, haven't they? 

<1—Yes. 

O—Doctor, you said your committee had made certain rec- 
ommendations. Would you just glance at this (handing docu- 
ment to the witness) and see if this is a statement of the 
recommendations your committee made? 

A—No, sir. 

O.—Those are not? 

A—No. 

O—Are you familiar with this? 

1—I could not say Iam. I know this case from a different 
source than anything I have ever been associated with. 

O—You haven't been associated with Group Life Federation 
of America, Incorporated? 

A—No. 
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A—I think perhaps the most striking thing is the improve- 
ment in the type of people who are in the position of trustee. 
In my earlier days it was likely to be a resting place for highly 
respectable, but quite dead, people, who spent their time doing 
other things. I have been very much struck by the improve- 
ment in the type of trustee and his ability to grasp the general 
situation. Then, of course, there has been an enormous improve- 
ment in the buildings. Even in my short time a great many 
of the hospitals were pretty shabby and shoddy places, where 
I didn’t blame people very much if they took one look at them 
and then ran. Improved buildings have made them look like 
places where you would be likely to get good care. And, 
finally, the improvement of the staff and the staff organization 
has been very striking. 

QO.—Would you explain to us, while you are on that point, 
just a little bit as to what the board of trustees does in the 
ordinary hospital? 

A.—In the ordinary hospital they are people who, in the first 
instance, must decide all of the problems, which include the 
financial, the economic and the general social problems in which 
hospitals are involved. They are charged with the business of 
the selection and the appointment of hospital administrators— 
hospital superintendents, as they were more commonly called 
in the past—and then finally, with the appointment of the staff. 
They are the people through whose hands all of the appoint- 
ments must go. They must in some way obtain satisfactory 
information as to qualifications of the people that they appoint. 

Q.—I think you stated you noticed that in that particular 
itself you have seen a better class or at least a more interested 
class of trustees? 

A—Yes, sir. 

O.—They seem to have recognized their responsibility and to 
have assumed it? 

A—Yes, sir. 

Q—To a higher degree than they did back in your early 
days of practice? 

A—Yes, sir. 

O.—Because, after all, it is a responsible thing, is it not, to 
operate a hospital under proper standards of care? 

A.—I regard it as one of the most important responsibilities 
that the ordinary layman can be asked to take on. 

Q.—And there is hardly any branch of hospital care that is 
not a subject of great importance, so far as the maintenance of 
proper standards in the hospital is concerned? 

A—No. 

O.—For instance, the equipment is essential, is it not? 

A—Yes, sir. ‘ 

QO.—And it ought to be of the very best they can purchase? 

A.—Yes, sir. Ee 

O.—A board should be careful in the selection of its staff to 
get the best men possible for its staff? 

A.—Yes, sir. i ‘ 

Mr. Lewin:—Are you speaking of its courtesy staff or its 
regular staff? 
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By Mr. Leahy: 

O.—Would you explain for the jury, apropos of that question 
or comment, what is the distinction between the duties or the 
rights or privileges of the regular staff in a hospital as opposed 
to the courtesy staff ? 

A—Referring to hospitals which have the dual function of 
the care of the indigent and the care of patients who can pay, 
the ordinary distinction is that what is known as the permanent 
staff are people who are responsible for the care of patients 
who contribute little or nothing to the cost of their care. Of 
course these people may have private patients in the hospital, 
unless it is one of the common hospitals where there are no 
private patients. Those people are responsible for the care of 
the indigent and semi-indigent. 

The courtesy staff are physicians of good repute who may 
use the hospital and all of its paraphernalia for the purpose of 
treating their paying patients, and they are generally regarded 
as part of the hospital staff, but not involved in the making of 
decisions which the permanent staff ordinarily makes or the 
policy which they refer to the administration. 

O.—In other words, Doctor, it is true, is it not, of the per- 
manent or general staff of the hospital, that any particular 
doctor upon that particular staff may be called upon at any time 
by the hospital to take care of any indigent patient who may 
be entered therein? 

A—Yes, sir. 

O.—And if you were, for instance, as you have been, upon 
the permanent or regular staff of hospitals, called at any par- 
ticular time of the day or night, if the hospital needed you for 
some patient who was suffering from a cause which required 
your specialty for treatment, you would go, would you not? 

A—Yes. 

O—And there would not be any question of the pay, so far 
as you were concerned, from your poor patient? 

A—No, sir. 

OQ—lIn other words, the care of the indigent in the general 
hospital which has means for such care lies with the general 
or permanent staff? 

A—Yes, sir. 

O.—But the courtesy staff consists of those doctors who have 
been given the privilege of entering the hospital to take care of 
their own private patients? 

A—Yes, sir. 

O.—For instance, the hospital would not call upon a member 
of the courtesy staff to attend such a person as I have just 
described, who was brought into the hospital, an indigent who 
needed treatment? 

A—No, sir. 

Q.—That would go to the permanent staff? 

A—Yes, sir. 

Q—Are there some hospitals, Doctor, which are known 
as hospitals for intern training or resident training? 

A—Yes, sir. : 

O.—Would you explain those to the jury, too, so that they 
will understand it? 

A—In general terms a hospital cannot satisfactorily train 
interns unless it is of considerable size. A small hospital 
which may be entirely sufficient for the care of a relatively 
small community, a hospital of 25 or 50 beds, is not a satis- 
factory place to give the early post-graduate training to those 
physicians who have finished their medical course but still 
have a good deal to learn through direct contact with patients. 
Those hospitals must be of reasonable size and give a reasonable 
variety of opportunity. For instance, a hospital, though it may 
be Jarge, which has only one type of patient, that is to say, 
patients with mental diseases, would not be a_ satisfactory 
place for the training of interns except for specialists in mental 
diseases. It must be in truth and in fact a general hospital 
where they will get a fair cross-section of the various conditions 
which they will be called upon to treat. I am not clear just 
what standards of size have been determined and, in fact, you 
could not settle it on terms of size. One hospital with a 
hundred beds might be an unsatisfactory place for the training 
for interns if it was importantly concerned with one or two 
types of disease, whereas another hospital of the same size 
might be an entirely satisfactory place. an 

O.—Is it true, Doctor, of the student of medicine as of the 
student of law that in the medical school he is grounded in 
the basic sciences of his own profession, but he does not get 
practical experience while he is still in the medical school? 

A.—That is not today the truth, sir, It was true when I 
was a medical student, though not entirely. At the present 
time, in broad terms, the first two years of a medical course 
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are largely in the fundamental sciences, and a good deal of 
work in the laboratories. But beginning in the third year and 
sometimes in the latter part of the second year they go to 
the hospital, see patients with the staff and with the instructors, 
and today, commonly during their fourth year, they play a 
moderate part in the care of patients. They are appointed as 
what is often known as clinical clerks, and they see the 
patients and take the history and make certain examinations, 
under supervision, of course, and they get a good deal of contact 
with patients during their third and fourth years. While they 
require more experience, they are relatively fairly well equipped, 
much better equipped than they were forty years ago to treat 
patients. 

Q.—Do you recall, Doctor, how many medical schools there 
were in the United States, say twenty-five years ago? 

A—Well, roughly and generally speaking, a hundred and 
twenty to a hundred and thirty. 

Q.—Do you know how many there are today? 

A.—Seventy-two or seventy-three. 

Q.—Do you recall now the reason why these others have 
dropped by the wayside, so that there has been a reduction 
from one hundred and twenty down to seventy-two or seventy- 
three? 

A.—Oh, yes; I recall that very well. I was involved in the 
job there. It was based on a report made to the Carnegie 
Foundation by Mr. Abram Flexner in which he reviewed in 
a masterly fashion the existing schools in the United States. 
He pointed out that there were a great many schools which 
gave a pretty poor article of education and that probably 
should not properly be called medical schools at all; they were 
proprietary schools in which a small group of physicians 
undertook to form a faculty, the chief purpose of which was 
to obtain consultants for those same gentlemen from their 
students; and they were not to be compared with a group of 
medical schools many of which were associated with uni- 
eee in which the instruction was relatively very much 
etter. 

The issuance of that report had a very profound effect and 
influence on two bodies: the American Association of Medical 
Colleges and the American Medical Association, acting inde- 
pendently, but together, to bring pressure which resulted in 
the disappearance of some schools in the consolidation of a 
great many schools. In some states as many as two or three 
existing medical schools were consolidated generally under the 
general purview of the university, and the disappearance of 
schools between about 1911 or 1912 and 1924 or 1925 was 
relatively rapid. 

O.—Those seventy-two schools which are still training young 
doctors are all pretty much what they call Class A schools 
today, are they? 

A.—yYes. They are classified as class A, but it would be 
a mistake to regard them as of equal value. 

Q.—Do you have also a similar classification of hospitals 
with reference to their standards? 

.—There are two general classifications of hospitals: one 
started a good many years ago. I remember the early studies 
made about 1920 or 1921 under the auspices of the American 
College of Surgeons which had chiefly for its purpose to see 
that the hospitals were properly equipped, that they had proper 
laboratories, that they had reasonable staff organizations and 
that the opportunities for interns and for the students were 
such that they could get a sound view of the then practice of 
medicine. Then at a later date, which I could not accurately 
establish, the American Medical Association went into the ques- 
tion of the qualifications of these hospitals for intern training. 
Those two studies are a little differently weighted. The Ameri- 
can College of Surgeons was concerned with physical equip- 
ment and standards of administration. They were not specifically 
concerned with the opportunities to train interns to the extent 
that the American Medical Association has been. 

OQ.—Do you recall over how many years the A. M. A. has 
been interested in seeing to it that proper standards have been 
maintained for the training of interns in hospitals? 

A—I should find it difficult to establish it more accurately 
than at least fifteen years. 

Q.—Is that same period of time also the answer to the ques- 
tion as to the interest of the American Medical Association 
in the educational facilities which various medical schools render 
“ ner ae cite ir, I should nteres: 

-—I don’t think so, sir. shou i 
the American Medical’ Association in bn Be os a ie 
very much farther back. This inspection and classification of 
hospitals was an outgrowth of their interest in the problem of 
medical education. 


Q.—In your judgment, that interest is a beneficial one for 
the public, is it not? Is it in the public interest to see to it that 
the hospitals are kept to high standards of qualifications and that 
they are also required to maintain a proper curriculum and 
proper facilities for the education of the young doctor? 

A.—There are two questions there. I will try to answer them 
separately. 

O.—Answer in your own way, Doctor. 

A—It is certainly in the public interest that a group of 
experts, such as the American Medical Association, should be 
interested in the conduct of hospitals. There can be no argument 
about that. 

In regard to the curriculum, they are probably interested, 
but I believe it to be strictly the business of the university 
—and practically all of the medical schools of the country now 
are parts of universities—I think it is the business of the uni- 
versity to maintain their own standards, get all the advice and 
help they can from experts, but I still believe the public respon- 
sibility for the conduct of medical schools remains with the 
university and cannot be transferred to any other body. 

O.—But you think it is in the public interest for the A. M. A. 
to do the best it can to see that those standards established 
by those schools are high and in the public interest? 

A—Yes; in general terms they are no doubt in the public 
interest. 

RE-DIRECT EXAMINATION 

By Mr. Lewin: 

O.—You just testified, Doctor, that in your opinion you regard 
it in the public interest and beneficial to the public interest for 
the A. M. A. to take an interest in hospitals, to see that they live 
up to certain standards. Will you tell the jury what type of 
standards, in your opinion, the A. M. A. should be interested in, 
in order to be in the public interest? 

-A.—I should say the standards were those standards which 
pertain to the study and care of patients. In that field they are 
the undoubted experts. In other fields they might not be 
experts; but whether a given hospital is equipped and does, in 
fact, give good care to patients, is very much the business of 
a large and well developed medical organization. 

O.—How, in your opinion, should the American Medical 
Association manifest that interest in order to be in the public 
interest? Should it seek to control the hospitals or should it 
simply advise them? 

A—It does not occur to me that a professional association 
can control a hospital, as I use the word. The control must 
remain with the lay board. The lay board will naturally give 
great weight to the opinion of a professional association on pro- 
fessional questions; but there could, I take it, be no question 
of control. Control must remain with the governing body. 

O.—Would you regard the approval by the A. M. A. of a 
hospital for intern and resident training as a valuable and 
important thing to a hospital in these days? 

A —Oh, it is very important. 

Q.—Why is that, Doctor? 

A—Because it establishes with the public, practically, through 
the governing body, the fact that this oanitat is an organization 
that has an equipment and staff which will authorize you to 
assume that it will give good care. Such approval is undoubtedly 
of first class importance. 

O.—Then you would think the A. M. A. should be very care- 
ful with reference to giving or withholding approval of hospitals, 
would you not? 

A—Oh, I assume that any scientific body would of course 
reach an opinion with great care. It is the essence of science 
to be careful in the conclusions drawn from premises. 

Q.—Has the courtesy staff of a hospital normally anything 
to do with the training of interns? 

A—I should say not. There may be hospitals in which the 
courtesy staff plays some part in training interns, but I do not 
happen to have known of one. 

O.—Would it, in your opinion, be in the public interest for 
the A. M. A. to insist as a condition of giving its approval to 
a hospital that that hospital confine itself, its regular and attend- 
ing staffs, and its courtesy staff, solely to members of the Amer- 
ican Medical Association? 

Mr. Leahy:—I believe the subject of expert opinion, if your 
Honor please,— 

Tue Courr:—Are you arguing or are you objecting? 

Mr, Leahy:—I am objecting, your Honor. 

Tue Courr:—I think it comes down to one of the principal 
issues in the case. p 
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By Mr. Lewin: x 

O.—You testified, Doctor, that it, was in the public interest 
for the A. M. A. to take an interest in hospital standards. Now 
{ ask you whether it is in the public interest for the A. M. A. 
to insist, as a condition for giving its approval to a hospital, 
that all of the members of the staff of that hospital be members 
of the A, M. A.? ; 

Mr. Leahy:—That is the question to which I objected. 

Tue Courr:—You have drawn in the public interest in your 
own questions, Mr. Leahy. I think perhaps it is proper. 

Mr. Leahy:—It is secondly objectionable because of the use 
of the word “insist.” 

Tur Court:—I do not know what significance that word 
may have. The witness may answer the question. 

Mr, Leahy:—Exception, your Honor. 

The Witness:—I should be very doubtful zs to whether any 
professional group ought to be in the position to declare that 
its members only are competent people in the profession. It 
is entirely within my knowledge that able physicians have 
gone on for years, or for their lifetime, without being members 
of the American Medical Association. So I should be very 
fearful of giving to any professional body the right to say 
that their members and their members only were capable of 
giving good care. I think it is a risky extension of power to 
any group. 

By Mr. Lewin: 

O.—What interest, then, could the American Medical Asso- 
ciation properly have in the character of the staffs of a 
hospital ? 

A—I think they have a very important interest. They have, 
in the first place, the machinery to inspect and examine these 
hospitals, which can only be done by some well organized 
group without considerable exertion, They can have a staff 
of more or less expert people who spend a great deal of their 
time and come to know a great deal about technic in studying 
the hospitals. So that I think as a group of experts giving 
advice to governing bodies they have a very important function. 

O.—Should their interest be limited to advice, or should they 
go beyond that? 

A—I do not see how it can safely be anything but advice, 
because the control must lie with the governing board and can- 
not lie with a professional group, safely. 

O.—Dr. Cabot, while you were on the stand last Friday under 
cross examination you were asked these two questions and you 
gave these answers, which appear on page 388 of the record. 

A—Can you not put them separately instead of a “shotgun 
prescription” ? 

O.—This is a question by Mr. Leahy (reading) : 

“Q.—Suppose, we are specific: Suppose or assume that, the 
association with which this doctor is connected has been notified 
by the Federal District Attorney for the District of Massa- 
chusetts that they must desist from the practice in which they 
are then engaged, and you know this young man has made 
an application to your general hospital for hospital privileges, 
if you were advising the hospital, as a member of its staff, 
and so advised it that they ought to withhold the privileges from 
this young man pending the determination of the question, 
would you consider that good advice?” 

And your answer was (reading) : 

“A—That would sound like good, reasonable advice. 

“Q.—Just what you would do? 

“A.—Yes.” 

Let me put this question to you: Suppose you had received 
notice of the objections of the District Attorney in that case 
to the group with which the doctor was associated, or that in 
his opinion the group might be regarded as a corporation prac- 
ticing medicine without itself having a license, and that the 
group might be regarded as engaged in the insurance business 
without complying with the insurance laws: if you were advis- 
ing a hospital as a member of its staff, how would this opinion 
of the District Attorney affect your advice to the hospital upon 
this doctor’s application? 

A.—That is a very difficult question. Such an opinion of a 
District Attorney could not Page| affect my opinion of the 
capacity of an applicant for the staff. My opinion of the ap li- 
cant for the staff must depend upon his professional qualifica- 
tions, and could not be based upon intricacies of law which do 
not run at all to his ability to look after sick people. . 
Q.—Then if that is all that you had learned from the Dis- 
trict Attorney, what advice would you give the hospital in 
regard to the admission of this physician for courtesy staff 
privileges. : 3 ‘ 

A.—I should advise them to proceed in entire disregard of 
the opinion, and examine the qualifications of this physician as 
they would examine the qualifications of any other physician 
who was a candidate for their staff. . 


Q.—And by qualifications, what kind of qualifications ? 

A.—Oh, I assumed that I was talking about professional 
qualifications. Knowing what it was he asked to be allowed to 
do, I should want to study what evidence there was that he 
was able to do those things. 

O.—Just what did you mean when you answered Mr. Leahy’s 
question on Friday in the way in which you did? 

A.—Perfectly frankly, I misunderstood him. I understood 
that the charges against this hospital were of an entirely 
different character. Let us be perfectly brutal and frank about 
it. I thought it was charged that this was an abortion. 

O.—And it was on that assumption that you gave the answer 
which you did give? 

A.—Right. 

Q.—Suppose that there are charges of any kind of illegality, 
or charges, rather, that it might be practicing medicine without 
a license or engaged in the insurance business without com- 
plying with the insurance laws, and the District Court of the 
United States for that district, after a full hearing, had cate- 
gorically decided that such charges were completely unfounded, 
and then such a surgeon presented again his application to the 
hospital for courtesy staff privileges: what advice would you 
give the hospital in that situation? 

A—Certainly under those conditions any possible disability 
has been removed. But as I suggested to you, I should not 
regard a legal question of the methods of operation as having 
anything to do with my opinion as to the capacity of this 
physician to do work in the hospital within his qualifications. 
Those are entirely different questions, according to my mind. 

O.—Then, Dr. Cabot, on that question, the question of the 
qualifications that a doctor-applicant must possess in order, in 
your opinion, to be admitted to courtesy privileges at a hos- 
pital, at least in the first instance and under wraps, let me 
put this question to you. Suppose the applicant for courtesy 
staff privileges had graduated from the University of Oklahoma 
or from the University of Oklahoma Medical School, and had 
practiced privately in one of the large cities of the United 
States, both medicine and general surgery, for a period of 
about nine years; suppose, further, that after completing those 
nine years, that doctor had enrolled himself as a postgraduate 
student in the postgraduate school of surgery, in the University 
of Pennsylvania, in Philadelphia, and suppose that he had 
completed satisfactorily the two-year postgraduate course and 
had received there his degree of Master of Medical Science, 
and suppose, further, that during that two-year course and 
as a part of it that same applicant held a residenceship in 
surgery at the Worcester, Massachusetts, City Hospital under 
a preceptor appointed for him under the postgraduate school 
in Pennsylvania; suppose, further, that while he held that resi- 
dency he performed, satisfactorily to his preceptor, several 
hundred operations, some of them major and some of them 
minor, some of them in which he acted as an assistant and some 
of them in which he took the lead, and suppose that a great 
deal of that surgery was abdominal or pelvic surgery: what 
opinion would you give the hospital to which this surgeon 
applied for courtesy staff privileges as to whether, in the first 
instance, at least, he might safely be admitted to courtesy staff 
privileges in the hospital? 

A.—I have a very definite opinion in regard to the course 
of the University of Pennsylvania Medical School. During 
my time at Ann Arbor, Mich., I was one of their regular 
preceptors and had, most of the time, one or more graduates 
under my care, and I am familiar with what they expected of 
them. I think those students got a very good training in general 
surgery. There are many special departments of surgery in 
which, of course, they did not get training. But I do not 
think that the University of Pennsylvania puts its stamp of 
approval on men who are not pretty well qualified to do 
general surgery. They are careful and diligent in their study 
and qualifications, and a man having received such a degree, 
I should feel required to admit him to the staff for the prac- 
tice of general surgery, with reasonable limitations as to the 
more difficult and trying situations. 

O.—Suppose that applicant, Dr. Cabot, happened to be the 
general surgeon for a large group of patients associated in a 
prepayment clinic: would that influence your decision against 
advising the hospital to take him as you have stated? 

A—Oh, no. The only question with which I should be 
concerned would be his qualifications and the suggestion to 
the hospital of the extent to which they ought to provide super- 
vision. 

O.—Would the fact that he was associated as a general 
surgeon for this group of patients have any bearing one way 
or the other in your opinion? 
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A—No, sir. I assume that what the hospitals want of me 
is the value of my opinion, if it had any value, as to his 
qualifications. It does not seem to me important whether he 
is dealing with a group of patients or with his own private 
patients. 

Tue Courr:—Let me suggest that one or two of your ques- 
tions have been repetitious. I do not want to take up too much 
time on these things. Please try not to repeat. 

By Mr, Lewin: 

O—And would the fact that the applicant has applied for 
a great many privileges at that hospital rather than confining 
his application to one or two types of surgery affect the advice 
you would give the hospital with reference to his application? 

1—It would depend on what those fields were. If he had 
asked the privileges in an unreasonably large group of special 
fields, I should doubt whether his training at the University 
of Pennsylvania justified granting his application with respect 
to all of them. I shouldn’t hesitate at all to suggest to the 
staff some fields in which he was entirely competent; as to 
other fields, I should want to supervise his work carefully. 

Q—But would you hold against that man the fact that 
he had asked for broader privileges than perhaps those which 
you would accord him? 

-1.—Oh, I suppose most of us ask for more than we expect 
to get in most instances. 

Q-—-And do I understand you would recommend to the 
staff to admit him to those privileges to which you felt he 
was by reason of his training entitled, and deny him those privi- 
leges for which you felt he did not have adequate training? 

Mr. Leahy :—Objected to. 

Tue Court:—He may answer that question. 

The Witness:—Oh, yes; I have no doubt I should do that. 

By Mr. Lewin: 

Q.—You may recall that on cross examination by Mr. Leahy 
you gave some testimony differentiating to some extent what 
you call the producer group from the consumer group of prac- 
tice; and you were asked in effect on cross examination whether 
or not you would seek in advance, in forming a consumer type 
of group, advice solely from medical men. You testified that 
in selecting a medical staff you would like the advice of a 
medical man. Let me ask you this: Whose advice would you 
seek in that situation with regard to the social and business 
side of the organization, as distinguished from the medical staff 
and medical equipment and facilities? 

A—dQuite clearly the group has two or three very different 
problems with which it is faced. It is faced with problems 
which may be called strictly financial. Others I would define 
as economic, and certainly a group organization must take 
widely into account the social problems which are involved in 
this rather novel method of providing medical care. Now, in 
those problems, I take it nobody would suggest that an expert 
of the medical profession is also an expert in those other fields. 
As a matter of fact, I would think him less qualified than the 
average sound man in the street. 

O—Then whose advice would you seek on the financial, 
economic and social questions arising in setting up such a pre- 
payment clinic? 

A.—I should try to obtain for my board, or for my organiza- 
tion, people who were properly regarded as wise counselors in 
those fields. 

O.—Would you go to laymen? 

A—Oh, yes; oh, certainly. 

O.—What type of advice would you seek from medical men 
only in forming such a consumer group? 

A.—Advice concerning problems of medical organization, 
equipment and medical capacity. Clearly the medical profession 
are the only experts on whom the community may rely in those 
special fields; and clearly no one else is qualified to speak con- 
cerning them. 

Q.—Now is there anything else you would seek; any other 
advice you would seek from the medical men? 

A—No. 

Q.—And what types of information would you seek from the 
laymen in forming such a prepayment group? 

A—Of course, the lay group is concerned with the setup of 
the machinery about how a considerable number of people might 
obtain medical care by this rather modern method. Clearly that 
group must do its best to fit the plans which they make into the 
peculiarities of the community in which it is set up. Quite 
obviously the proper arrangement in a city, or in a district such 
as this here, should be quite different from what one would set 
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up in an open country, such as in the West, or plain states. 
You could not make the same organization which would work 
equally as well under these very varying conditions, in different 
parts of the country. 

O.—Whom would you turn for advice of this nature: to lay- 
men or doctors, in order to determiné what kind of financing 
a prepayment group such as this should have? 

A—tLaymen, I suppose. The doctors are or at least have 
the reputation of being the worst financiers in the world. It 
may not be quite correct, but they have that reputation. 

O.—To whom would you consult in determining the kinds of 
contracts which should be written for use in such a prepayment 
group? 

A.—From my own personal experience, I should say lawyers 
handle such things, and generally produce documents which take 
care of such matters. 

O.—Would you think it was a reasonable thing in forming 
such a group, or in attempting to form one, to advise with 
persons who had formed other groups, other consumer prepay- 
ment groups in the country, and who were operating such 
groups? 

A.—I suppose my weakness rises from approaching these 
problems by the scientific method, and, under the methods of 
science one assumes these things can’t be done in vacuum. One 
looks to the experience of similar organizations elsewhere and 
from the accumulated evidence from which you can decide 
whether there are other organizations which fit your require- 
ment, or whether there are some parts of one organization or 
some part of another which may be useful and applicable in 
your own structure, but where you have a more or less peculiar 
problem which must be set up it may be that the value of such 
other experiences will be diminished. However, I should want 
to base my decision on known existing practices of relatively 
similar operation. 

O.—And would you think it reasonable for the sponsors of 
such a group, before they launch the undertaking, to go to other 
groups and inspect their associations? 

Tue Court:—Isn’t that obvious that they would do so? 

Mr, Lewin:—I hope so. It is to me. 

Tue Courr:—Well, from the doctor’s previous, answers isn’t 
it quite obvious what the answer to such a question would be? 

Mr. Lewin:—Well, your Honor, we are charged here with 
going into this thing with a half-baked organization, with not 
consulting with people who had knowledge on the subject, and 
therefore we want to make it clear, 

Tue Courtr:—I don’t want to be critical, but it seems to me 
that the testimony is not in the nature of expert testimony. 

Mr. Lewin:—All right, your Honor. 


By Mr, Lewin: 

Q.—Now, Dr. Cabot, on cross examination, also I understood 
you to say, that you came down here to Washington on one 
occasion only to inspect the group health clinic, and to discuss 
its operation; is that correct? 

A—I didn’t mean to convey that impression. I meant to 
convey the impression that I did come here on one occasion; 
I didn’t mean to convey the impression that I only had been 
i once, or that I only came down on one occasion to the 
clinic. 

Q.—Can you fix fairly definitely the first time you came, that 
is, the time when you went over to the clinic and saw it in 
operation; saw the pediatrician with the children, and the sur- 
geon operating on the finger? 

A—I can fix it to this extent: I know that my brother, the 
late Dr. Richard Cabot, came down here on some occasion; it 
may have been at the opening of the clinic, about Nov. 1, 1937. 
That following that occasion he wrote me—we saw each other 
in those days rarely, living hundreds of miles apart—and he told 
me about it; and suggested to me that I ought to be interested 
in its development. Following that I had a letter from some- 
body here, maybe. Mr. Kirkpatrick, to come down here. I 
couldn’t say whether it was in December of 1937 or early in 
1938, but it was relatively shortly after the occasion on which 
my brother was here. 

O.—Now let me, if I can, clear up one other point. Dr. Cabot, 
suppose a patient with very little income has a symptom of a 
complicated disease. Can he ordinarily obtain complete diagnosis 
and treatment from a single doctor? 

A—Not under modern conditions. 

Mr. Leahy:—This is repetition, your Honor. 

Tur Courr:—I think so: I think you went into that on direct 
examination, 
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Mr. Lewin:—I am afraid there were several points that were 
not coyered, your Honor. 

By Mr. Lewin: 

O.—How many doctors might you expect such a man might 
have to obtain service from in order to be properly treated, 
under such circumstances ? 

A—It wouldn't be unusual to require the services of from 
four to six more or less specialized people before you had the 
rounded evidence necessary to properly care for the patient. 

O.—And ordinarily would he be subjected to that number of 
individual fees? 

A—Oh, I think so, under normal conditions. 

O—How many such doctors might such a person have to 
consult if he came to a clinic, like the Mayo Clinic? 

A—tThere the number would not be limited. He would be 
at once under the care of one of the general physicians, who 
would associate with themselves some of the younger men, the 
fellowship group, get the history and make the physical examina- 
tion. He would then normally examine the patient himself. 
He would then call to his assistance any expert whom he thought 
could be helpful and might very easily call five or six. It would 
make no difference to him. He could call all the experts in the 
clinic if he thought they would be of any use at all. His busi- 
ness is to get the most rounded picture; it makes no difference 
how many people would be involved. 

O—Would the amount of the fee that the patient would pay 
in the Mayo Clinic be determined by the number of men he 
received treatment from in the clinic? 

A—Oh, no. 

O—Would you regard the fact that one of these group pre- 
payment clinics did not hold itself out to do charity work for 
indigents as putting that clinic’s operations in a class operating 
in what might be said to be against the public interest? 

A—Certainly not. 

O—What is your reason for that? 

A—A group organization undertakes to do a perfectly definite 
thing, which is to provide complete medical care for its sub- 
scribers. It does not undertake to do anything else. Now, if it 
should spend the time of its staff in looking after people who 
are not subscribers then it would be guilty of an improper use 
of those funds, in my opinion. 

OQ.—Would you regard that clinic’s operation as unethical, 
simply because it did not hold itself out to do charity work, but 
confined itself to its own subscribers? 

A.—Certainly not. 

OQ.—Doctor, is it true that a doctor who devotes himself only 
to group practice, such as this, is neglecting his share of the 
responsibilities which the medical profession bears for the care 
of the indigent? 

A—I can’t think so. 

Q—And what is your reason for that answer, Doctor? 

A.—He is planning to give his services in a way which seems 
to him to enable him to make use of his training to the best 
advantage, and his arrangement with this group gives him a 
satisfactory opportunity to use his skill and his knowledge; and, 
after all, that I think is the opportunity which he should take 
advantage of; the chance to use his skill in the treatment of 
sick people. 

Q.—Just how can the “fee-for-service,” Doctor, afford to 
take care of the indigent, and assume a share of the burden of 
taking care of the indigent? 

A.—The time-honored method is by levying an unconscionable 
and illegal, an unauthorized tax, an income tax, and surtaxes on 
a relatively small class of the population who are classified as 
rich. They pay large fees which, in the aggregate, authorizes 
him to spend his time in a very desirable way in looking after 
people who can pay him less than the cost, or nothing at all. 
He obtains funds from one group which enables him to carry 
on his work and live in decent fashion, while also looking after 
a group of people who can contribute nothing. 

Q.—And the group practice, Doctor, under the prepayment 
plan, has not the same opportunity of soaking the rich for the 
benefit of the poor; is that what you mean? 

A.—He is, as a rule, on a salary or some similar arrange- 
ment, under which, as I think very desirably, it makes no earthly 
difference to him whether the patient has money or no money; 
that is the business for the management; to organize the group, 
take care of those things. That settles the question for him. ‘ 

Q.—Now suppose a doctor of one of these clinics, who is 
employed on a full-time basis, and can't take care of the indigent 
at a hospital, applies to the hospital for courtesy staff privileges : 
should the fact that he cannot serve on the regular staff and 


take care of the indigents prevent him from receiving courtesy 
staff privileges ? 

A—Courtesy staff privileges, or staff privileges, are essential 
for him to carry on his proper medical practice. The practice 
he assumes to carry on there comes from the group by which 
he is employed. Certainly no stigma is attached because he 
practices on patients who have subscribed to this organization 
by which he is employed. 

O.—Now, Mr. Leahy also asked you on cross-examination 
what you thought of the American Medical Association Journal, 
and you replied that, in your opinion, it was the outstanding 
medical journal of the world. Now let me ask you whether in 
making that answer you were not referring to Tue JouRNAL’s 
activities— 

Mr, Leahy (interposing) :—I object to that question; to the 
direct character of the question. 

Tue Court :—Yes, the question is leading. 

Mr, Lewin:—I will be glad to reframe the question. [I 
thought there was no question about it. 

By Mr. Lewin: 

O.—Let me ask you, Dr. Cabot, in making that answer what 
particular activities of Tue JourNAL had you in mind? 

A—TI was thinking of Tue JourNAL as a whole. For a great 
many years, the greater part of the whole of Tue JourNAL was 
devoted to the printing of scientific papers; it provided or con- 
tributed in providing, in its small beginnings, to the literature of 
medicine published in this country and foreign countries, and it 
was essentially a scientific journal. Now, in rather recent 
times there has been developed there another section, a sub- 
ordinate section of the journal, which dealt with problems 
rather loosely referred to as medical economics. 

O.—What distinction do you draw between those two branches 
of THe JourRNAL? 

A—In its scientific phase, which has been throughout my 
lifetime its most important phase, it has stood solidly on scien- 
tific ground. It has selected from the papers offered, many of 
which are read at its annual meeting, documents of great value; 
but also from other sources papers which in the judgment of 
the editor were of high quality, and I think it perfectly safe 
to say that very few second or third rate articles on the science 
have appeared, at least within my memory, in that journal. It 
has been in the habit, as is the habit of science, of allowing 
physicians who, having read a given article on the subject with 
which they are familiar, to write letters to THE JouRNAL some- 
times polite and sometimes very impolite—pointing out their 
disagreement with statements made in those journals, and, I 
think, it has been the common practice of THE JoURNAL to sub- 
mit such letters to the authors of the articles and, in that way, 
give reasonable opportunity for the presentation of opposite 
points of view and discussion. That is the normal method of 
science: you don’t close the door and say here is a statement 
which nobody may dispute. ; 

Now a quite different policy has been established in regard 
to the sections on medical economics. There, in the first place, 
many of the articles are prepared by members of the permanent 
staff of the A. M. A. 

Q—That is the salaried staff? 

A,—Yes; and also from outside sources, but they are prepared 
often for the purpose of producing a perfectly definite point of 
yiew which may or may not represent the scientific view. Very 
seriously, as I think, there has been allowed no opportunity for 
discussion of these presentations. Many of them have been, in 
my judgment, and in the judgment of a good many other people, 
a pretty incomplete statement with very important omissions 
and yet, they are the source of information of a large number 
of busy physicians who cannot possibly go to original sources. 
Now, I[ haye felt very strongly that it was essential that there 
should be a possibility of pointing out these omissions and weak- 
nesses, and the differences of opinion which has been done 
regularly in the scientific portions of THr JournaL. This has 
been frowned upon and has been, I think, a very serious detriment 
to the proper presentation of the facts in these fields, using the 
normal scientific method of presenting the evidence and allowing 
criticism, where the evidence seems grossly incomplete, I 
would go so far as to say that there have been many articles 
published in that section of Tue JournaL which would not 
stand up under criticism a moment and which if presented to a 
scientific body would be torn limb from limb. 

O.—Now, Doctor, you mentioned to some extent the function 
of the judicial council of the A. M, A., and I think you said 
that the Judicial Council passed on appeals from members of 
the local societies, who had been disciplined or papalisds Do 
you know whether there is any stay of the order of expulsion, 
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or whether or not the local society, while the appeal is pending, 
whether or not the order of the local society does not stand 
and is effective pending the appeal, would the effect of the 
action of the Judicial Council, if it is favorable to the physician, 
be to reinstate him? 

A—I don’t feel very clear about the precise limitations of that 
power. I would assume from what I know that the expulsion 
of a member did not really stick until it had been passed upon 
by the judicial council, if it was appealed to them; but I wouldn’t 
like to be very dogmatic about that. 

O.—Who promulgates the rules and principles of ethics, med- 
ical ethics of the A. M. A.? 

A.—It is done certainly under the supervision and authority 
of the delegates. 

O.—Of the A. M. A.? 

A—Yes. 

Q—And are those rules binding on the local societies, and 
upon the local members ? 

A—I think they are intended to be. 

Q.—Is there any machinery set up by the American Medical 
Association for applying those principles of medical ethics ? 

A—I know on various occasions the questions have been 
referred to the Judicial Council for interpretation. 

QO.—In your opinion should such principles of medical ethics 
lay down rules dealing with the economic side of the distribution 
of medical care? 

Mr. Leahy:—1I object; I don’t think it is a proper subject 
for expert testimony. 

Tue Courr:—I don’t think he completed the question. 

Mr, Lewin:—I asked the witness: Doctor, in your opinion, 
should such principles of medical ethics lay down rules dealing 
with the economic side of the distribution of medical care? 

Tue Court:—Both sides have been so liberal in asking the 
opinion of the Doctor; it has gone so far that I can’t at this 
time say that the Doctor shouldn’t answer this question. 

Mr. Leahy:—All right, your Honor, 

The Witness:—1I have an uneasy feeling that when the 
ethics which are supposed to guide a profession undertake to 
invade fields of which they cannot have any particular knowl- 
edge, you are getting on pretty thin ice; and I dare say that 
the opinion of men who may be experts in the medical field 
when applied to economic questions would not be very binding 
or anyone. I would frankly say that I should feel very much 
inclined not to be bound by them myself. 


RE-CROSS EXAMINATION 

By Mr. Leahy: 

O.—Doctor, you will agree with me, won’t you, that the 
American Medical Association is composed of practically 
115,000 doctors in the United States? 

-1—The last knowledge I happened to have; the last annual 
I happened to notice I think stated it at about 110,000, but I 
don’t keep accurate track of that. 

Q.—You would think that the opinion of 110,000 doctors 
should be worth consideration, wouldn’t you? 

A—Yes. , 

O.—Particularly, with reference to matters of the medical 
profession, isn’t that right? 

A—I don’t think I understand your question as it relates 
to “matters of the medical profession.” 

O.— Well, with the practice of the medical profession. 

A—Yes. 

O.—Do you think their opinion is of value and that is in 
fact the only expert opinion with respect to the methods by 
which the profession should be conducted? 

-{.—In so far as that it confines itself only to the question 
of medicine, yes; but I should not take that opinion seriously 
when it involves questions of finances, economic or social 
readjustment, 


DISAGREEMENT WITH PRINCIPLES OF ETHICS 


O—Do you think that there are any principles of medical 
ethics as they have been adopted by the American Medical 
Association with which you cannot agree? 

A—Yes. 

O.—Which one? 

<.—Well, I am interested in the very complete prohibition 
of what is known as “solicitation,” the phrase, if I remember 
it; the provision that solicitation by individuals or groups, or 
by organizations is strictly forbidden. 

Tue Courr:—This question has nothing to do with this 
case, so far as I understand it. 

Mr, Leahy:—Your Honor, it will be in the case. 

Mr. Lewin:—Yes, your Honor, I think so. 


Tne Court:—Well, if both sides agree, he may answer it. 

By Mr, Leahy: 

O.—Well, Doctor, do you believe in a doctor advertising ? 

A—I think I would like to answer the question. I think 
I observed in this group in California which was set up in the 
last few years, with a very broad offering of medical services 
—it was known as the California Physicians’ Service, I think— 
that a very considerable sum of money was used for what you, 
if you were selling insurance, would be called solicitation. 
I was still more interested in a recent bill put forward by 
the Massachusetts Medical Society, concerning which there was 
published in the New England Journal of Medicine a statement 
of the purposes of the bill, in which it was directly stated that 
about 10 per cent should be used for solicitation. That being 
the case, I don’t think that particular provision of the A. M. A. 
should be taken very seriously. Organized medicine has chucked 
it out of the window, and I think the rest of us need not con- 
cern ourselves about it. 

O.—You mean they have chucked what out the window? 

A,—They have chucked out the absolute prohibition of the 
solicitation in medicine as a violation of ethics; chucked it out 
the window and, as I think, have very wisely adopted modern 
conceptions, and Jet their rule look out for itself. 

QO.—Now, was there any other principle of ethics with 
which you disagreed? 

A.—Yes, there was a principle of ethics which is less binding 
now, which forbade physicians to consult—I am not quite sure 
of the phrase, with irregular practitioners, the implication being 
that members who were not members of the medical profession 
should not be in consultation with men who are. Now for 
thirty-five years I have disagreed with that prohibition, and I 
have never embraced it. 

Q.—How long has that particular principle of ethics of the 
American Medical Association been in force? 

A.—Very long, indeed. There was a fierce controversy. 
Homeopathy was the principal béte novie of the American 
Medical Association, and then there came along a group known 
as osteopaths. There was a strict prohibition against con- 
sulting with these people. 

Q—Do you know whether that was ever adopted by the 
American Medical Association or not? 

A.—I would not like to be too dogmatic about that. I know 
it was in the state, in the Massachusetts code, and I think still is. 

O.—The code of ethics of the American Medical Association 
is quite a long code, isn’t it? 

A—Yes. 

Q.—Do you know how long your profession has been acting 
under a code of ethics? 

A—Certainly for many years. The origin of the document 
which we now use goes back more than a century, and I 
suppose in pretty definite form, perhaps for a century and a 
half; and, of course, the fundamentals of the code of ethics— 
unless I have been grossly misinformed—was laid down by 
Hippocrates. The Hippocratic code contains an oath of the 


. requirements of decent and professional probity which we are 


trying to get at. 

Q.—Now, do you think that the individual professional man 
should advertise his wares? 

A—TI do not. 

Q.—yYou think it is when a group of individuals get together 
that that group should have the right to advertise; is that it? 

A—I think the point comes where the public interest is 
involved. Here are new methods by which it is suggested that 
the public may obtain good medical care at more or less 
definite rates. It seems to me absolutely essential that there 
should be a satisfactory method, and unprejudiced methods by 
which the public may obtain this information. The prohibition 
is likely to make it difficult or impossible for the public to 
obtain information on which they can come to a conclusion. 

Q—Does the Mayo Clinic advertise? 

A.—You put me in an awkward position, sir. There have 
been times when I thought they had come pretty close to the 
line, 

Q—Now, does the Mayo Clinic solicit people to come to it? 

A—No. 

. aed the Lahey Clinic in Boston solicit patients to come 
to it 

A—I should be unwilling to say that it did not. 

Q—Does it advertise in the papers askiig for or soliciting 
artes. to come there? ; 

No. 
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O.—Can you name a producer clinic that advertises? 

A—lI don't think so, sir. 

O—The only advertising clinics now which you say ought to 
have the privilege of advertising are these consumer clinics 
that grew up in the last ten years? 

A—No, sir. 

Q.—Do you know any consumer clinic which has not tried 
to advertise? 

A—I think I do; the group with which I have been associ- 
ated myself. 

O.—Well, excluding your group. 

A—I should be unable to say what was the practice of 
consumer groups; it would assume an omniscience which is 
beyond me. 

O.—Well, you do believe in the consumer method, do you? 

A—lI very much want to see it tried on an experimental 
basis. 

O.—Well, have you any data yet from your experience or 
your readings about which you can state to the jury that the 
consumer group type of practice of medicine is an assured 
successful one? 

A—Well, I am very interested to note that the Northern 
Pacific Railroad has had a group method of medical care 
since 1882, and the evidence I believe is to the effect that it 
is successful. 

O—Well, Doctor— 

Mr. Lewin: I don’t think he has finished his answer. 

Mr. Leahy: Very well. 

The Witness:—Then I think the group, the Stanocola Group, 
in Baton Rouge, Louisiana, has been doing this work, and that 
is a consumer group. 

O.—Well, on your various trips to Washington didn’t you 
learn that there were eight groups which were similar in 
organization to the Northern Pacific group and the Stanocola 
Group which you have just told us about? 

A —TI don’t think I got the information in Washington. 

O.—You didn’t know that they had been operating in Wash- 
ington for years? 

A—Who? 

O—These groups. Didn't you while you were here study- 
ing Group Health know that for instance the Market Com- 
pensation Accident Clinic had been in operation here for years? 

A—No, sir. Never heard of it. 

Q.—Did you know the Union Market Workmen’s Compensa- 
tion Clinic had been in operation here for years? 

A—No, sir. 

Mr. Lewin:—Your Honor, all of these questions were asked 
before. 

Tue Court:—I think it is repetition. 

By Mr. Leahy: 

O—You didn’t know then that any of those group clinics 
were operating? 

A—No, sir. 

O—Well, those are a different type from Group Health? 

A—I don’t know a thing about it, sir. 

O—Well, is the Northern Pacific Clinic similar to Group 
Health? 

A—No. It is under different conditions; it couldn't be. 

Q.—It is an employment group, isn’t it, the Northern Pacific, 
attempting to take care of its employees? 

A.—Oh, no, no. 

O.—What is it? 

A.—The Northern Pacific isn’t attempting to take care of the 
employees; the employees are attempting to take care of the 
employees. 

O.—With the cooperation of the Northern Pacific? 

A—I couldn't say how much cooperation they have had. 

O—And is the Stanocola Clinic which you mentioned also 
a clinic which is restricted to the employees of the Standard 
Oil Company? 

A.—Employees and their dependents. 

Q.—Employees and their dependents. And do you know now 
whether the Standard Oil Company cooperates with their 
employees in attempting to take care of them for injuries 
received or suffered in the service? : . 

A.—Of course, the Standard Oil Company is responsible for 
those things which come under the Compensation Act, so there 
must be some reasonable articulation between those things which 
the company e required to do and those things which the asso- 
ciation provides. Pep cae 

O-_But Lot the clinic of the type of G. H. A. is built along 
a different theory, isn’t it? 
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A.—I should not think so, sir. 

O.—Well, the Group Health or any of these consumers clinics 
take in anyone who will subscribe for the service. Isn’t that 
true?’ 

A—wWell, I rather thought it was intended to confine it to 
a group of people who were here in Washington employed by the 
Government. 

Q.—That’s right. Also any one of that group who will sub- 
scribe to the service is entitled to the service? 

A—Therefore it is just like the Northern Pacific. 

Q.—But state who is entitled to the service. Is it the sick 
man or the well man, do you know, upon entrance? 

A.—I suppose anybody that subscribes therefore becomes 
entitled to the service. I suppose they wouldn’t take him at the 
moment if he happened to be sick abed, they would think they 
had better wait and let him get well. 

O.—Well, why would they do that? Isn’t the sick man the 
one who needs medical care when he is sick? 

1—Oh, quite. 

O.—What do the groups do for the sick man then when he 
is sick? 

A—Look after him. 

Q.—They don’t look after him though if he is sick when he 
wants to join? 

A—I think they require their members not to overload them- 
selves with an unreasonable number of sick men at the time of 
admission. 

O.—Why do they do that? 

A—lIn order that the funds contributed by the various sub- 
scribers will be prudently used. 

O—In other words, otherwise the funds of the organization 
wouldn’t be sufficient to take care of an overloaded group of 
sick people? 

A—They must have an average cross-section of the popula- 
ag od it is upon that basis that they assume ability to do 
the job. 

O.—Well, what proportion, have you any statistics upon it, 
does this consumer group take in people who are ill and who 
want to join the association for care because they are ill? 

A.—You refer to this particular group in Washington? 

0.—Yes. 

A—I couldn’t answer, sir. 

O.—How about any other group that you know about? 

A—The custom in groups that I know to admit patients is for 
some of them require a physical examination for admission. If 
that patient has certain disabilities, those are made exceptions 
for which further payment must be made. They try to get a 
group of average people; many of them except people over a 
certain age, just as insurance companies do; and there are 
various other exceptions. 

O.—Now, who is going to take care of the sick person or the 
sick people who cannot belong to the consumer group without 
overloading it? 

A—Oh, there is no prohibition of their being looked after 
by the consumer group. The only prohibition that I am aware 
of is that they cannot be looked after under this particular con- 
tribution which is regarded as sufficient. 

O.—You have just told us, Doctor, that the consumer group 
cannot overload itself with too many sick people, haven't you? 

A—At average admission rate fee, sir. 

O—If they do, they must charge additional fees. Is that 
right? 

A—Yes, sir. 

O.—Or else leave the general doctor to take care of him? 

A—Yes. 

O.—That’s right, isn’t it? 

A—Yes. 

Q.—In other words, if the group on physical examination— 
hayen’t you found it to be the practice, that where the member 
of that group is suffering from some ailment requiring treat- 
ment, he isn’t admitted? 

A.—It would be very hard for me to generalize. I know 
that they are frequently admitted with these conditions specified 
for which either extra payment or treatment outside should be 
obtained. 

O.—Have you ever studied the by-laws of the Group Health 
Association of the District of Columbia, Doctor? 

A,—No, sir. : 

O.—Has any one ever presented them to you for your advice? 

A,—I don't think so. : 

O.—Doctor, you stated that in your judgment if the American 
Medical Association insisted that all hospitals should have on 
their staffs only members of the American Medical Association, 
that that would be going outside the field of the American 
Medical Association, 
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A.—TI don’t remember saying anything that I should under- 
stant means that, sir. Could we read my answer? 

QO.—I will put the question so we won't take up time in going 
back to it: 

Do you think that the American Medical Association, com- 
posed as it is of all these doctors, should keep in close contact 
with the affairs and the administration of the hospitals through- 
out the country? 

A.—Oh, yes, sir. 

Q—You think that it is in the public interest? 

A—I clearly think so. 

Q.—Do you think it is in the public interest that they should 
inspect the hospitals in order to determine whether or not those 
hospitals are maintaining the standards? 

A—I think it is important that they should inspect them 
in order to have an opinion which they may then place at the 
service of the public, as represented by the trustees. 

QO.—Do you think that the American Medical Association 
would have or would be within its proper sphere of activity 
if it sought to establish a policy in the hospitals by persuasion, 
advice, that the members of the hospital should be members 
of the American Medical Association? 

A.—Well, I should think they would cut pretty close to 
the line of trying to mind somebody else’s business. 

O.—With respect to what? 

A.—With respect to telling an organization what it should 
do. I don’t quite like the notion that a group can advise these 
trustees for the public interest what they may do and what they 
may not do. That doesn’t smell good to me. 

O.—Well, didn’t you tell us that the board of trustees usually 
sought the advice of the medical profession as to those members 
who ought to be appointed on the staff? 

A.—Oh, quite. They seek their advice. That is the point, 
they are not required to follow it. I think they must retain 
their own independence of action. 

Q.—That is the point which I wish to bring out, Doctor. 
If the board of trustees in a hospital asks the medical profes- 
sion with respect to the appointments upon its staff in a given 
hospital, is it contrary to the public interest, in your judgment, 
that the medical society of that particular locality should rec- 
ommend its own members? 

A.—Oh, no. 

Q.—Or should recommend that the board should try to 
select its members on its staff from its medical society? 

A4—As long as it remains in the field of recommendation 
they are on perfectly sound ground. 

. Q.—In other words, the trustees should always have the 
jurisdiction to appoint. Isn’t that right? 

dA.—tI think they must, sir. 

Q.—Yes. But there is no harm in some one making a 
recommendation or suggestion to the trustees and stating the 
reason for such advice, is there? 

A.—No. I think it is very important they should. 

Q.—Now, Doctor, you have discussed your answers, haven't 
you, since you gave them last Friday to counsel for the 
prosecution? 

A—Yes. 

: O.—You went all over what you said last Friday to the 
Jury in preparation for your re-direct examination this morning 
on the stand, didn’t you? 

A.—Oh, Lord, no. 

Q.—Didn't you read over your testimony? 

aA—wNo. 

Q.—Did you have it read over to you? 

A—Indeed not. 

O.—Have you discussed the answers which you gave to cer- 
tain points in the questions? 

A—Certain answers were discussed, yes. 

Q.—And one of those answers which was discussed with you 
was the answer with reference to what in your judgment was 
the necessary advice you should seek from doctors in forming 
a group association? 

<A.—I don’t think so. 

Q.—You will recall that you made this answer on Friday 
last, that you considered that any group which was about to 
organize a group for medical care needed the advice of physi- 
cians? 

«1.—Oh, yes. 

O.—Do you still stick to that answer? 

A.—Sure fire. 

p—All right. Now, they need the advice of physiciars with 
reference to what? 

A.—To the problems involved in medical care and the neces- 
sary equipment to give it. 
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O.—Now, who ought to give that advice? 

A.—The members of the medical profession. ‘ 

Q—Do you think that if a group were to organize itself 
here in the city of Washington that it would be wise for the 
group to discuss those questions you just gave us with the 
Medical Society of the District of Columbia or its members? 

A—I wouldn't be fussy about discussing it with the society. 

O.—Or the various members thereof? 

A—I should discuss it with the physicians whose opinions I 
value. 

O—Would you think that any particular reason existed 
why the members who are promoting the group should not 
discuss it with any members of the local society ? 

A—No, no, 

Q.—Can you think of any reason now why a group attempt- 
ing to form a group for the distribution of medical care should 
avoid discussing it with the members of the local medical 
association ? 

A—Well, just as-before, they must discuss it with physicians. 
It isn’t in my opinion necessary that all of those physicians 
should be members of the medical society. There may be some 
very wise people, there have been all over the country, who 
are not members, and I should regard their judgment as of 
interest. Certainly a majority of the people they consult will 
be members of the medical society. 

O.—Well, is there any reason which exists to your mind why 
a member of the local medical society should not be called 
in for advice? 

A—No. 

Q.—In other words, membership in the local society ought 
not to exclude a member as one who could advise on those 
questions you have just told us? 

A.—No. 

Q—What particular problems were there in connection with 
the establishment of a group health plan, consumer group, 
which would require a discussion with others than doctors? 

A—Oh, the whole problem of finance, that is to say, the 
methods of raising money, how much—what size of fund you 
ought to have in order to make it possible to do the things 
that ought to be done; the very difficult problem of charges in 
regard to the subscribers and for his dependents at various 
levels. Those are questions in which the medical expert has no 
particular qualification. 

Q—Who do you think should determine what equipment is 
required, a doctor or a businessman? 

A.—The kind of equipment should certainly be determined by 
a physician. The precise details of purchase for instance, and so 
forth, are business problems. 

Q.—Who would determine the quality of care which should 
be given to the members of the group? 

A—It cannot be determined by anybody but physicians, sir. 

Q—Who would determine the number which should con- 
stitute the staff in order to give complete medical care? 

A—wWell, I should have to say God only knows. I don't 
think anybody is capable of doing it in the present state of our 
knowledge. 

Q—Who could best approach it, the doctor or the busi- 
nessman ? 

A—Well, there are a number of people who are not physi- 
sicians who could bring to that discussion evidence as to the 
number and kinds of physicians that have in fact been used in 
other organizations, and I think there are some opinions in 
this country by people who are not physicians in whom I -should 
be interested. As a rule, however, it is a medical problem. 

Q—Doctor, you mentioned on your re-direct examination 
some of the articles in the American Medical Journal which 
you stated would be torn limb from limb. Could you name 
some of those articles? 

A.—Well, there was a series of articles which dealt impor- 
tantly with the development of compulsory health insurance in 
England and in other countries. I read them with care, it being 
a field in which I have long been interested. There were very 
important omissions there which I think would have raised 
violent comments if they had been presented before a scientific 
body as a scientific paper. They were obviously intended to 
drive home a particular point which it was the desire of the 
organization to drive home. 

QO—Who wrote the articles, do you know? 

A—Well, a good many of them were written by members 
of the paid staff and I assume came under the purview of 
Dr. Fishbein as editor. 

O—Were they editorials? 

A—tThere were editorials referring to them but I was at the 
moment thinking largely of articles such as might hare properly 
been presented at scientific meetings. 
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O.—Could you teli us about how long ago they were written? 

A—Well, they began to appear in the middle 20s. I couldn't 
fix the date accurately. But of course they went on for a 
number of years, probably over a period of ten or more years. 
And they have been more or less appearing since. 

O.—Now, were there any others than on group compulsory 
insurance? P 

A—Yes, there were comments on group organizations and 
the attempts to experiment in the formation of groups, in which 
it seemed to me that a very biased opinion was expressed, and 
one intended to convey to the busy physician through the only 
source which he is likely to read, a very incomplete opinion. 

O.—Now, Doctor, one other question. Do you mean to 
say that if you knew that a doctor was connected with some 
organization which the District Attorney had told you was 
engaged in illegal practice, that you would advise the hospital 
upon whose staff you were a member, to accept a doctor who 
was thus engaged in furthering what the District Attorney had 
declared to be illegal ? 

A—Well, I wasn’t aware that an opinion by a district attorney 
constituted a legal prohibition. It is an opinion, is the answer. 

O.—But you, in disregard of that opinion, would still recom- 
mend that doctor? 

A—I should recommend them to examine his qualifications, 
and if he had the qualifications, I see no reason why he shouldn't 
be admitted to the hospital, the same as any other physician is. 

O.—Even though by recommending him you would be assist- 
ing in the continuation of a practice which the district attorney 
had declared in his judgment to be illegal? 

A—J should want to know what the facts were, not what 
somebody’s opinion was. 

O—Then you wouldn't regard the district attorney’s opinion 
in the matter at all? 

A—I don't believe I would, sir. 

O.—Suppose you had the supporting opinion of the responsible 
prosecuting officer for that particular city and they both agreed 
that it was illegal, would you still admit that doctor, or recom- 
mend his admission to the hospital? 

A—Well, my experience with such opinions has been that 
they stood about as good a chance of being wrong as right, and 
T wouldn’t want to be bound by them until they had something 
further behind them. 

O.—And you wouldn't consider then that it would be well to 
wait until you found out whether the District Attorney and the 
responsible prosecuting municipal officer were right or wrong? 

A—I don’t think it would bear upon the qualifications of a 
a i which is, after all, the point on which I am giving 
advice. 

OQ.—Supposing the physician was qualified but he wasn’t 
licensed to practice, would you still recommend his admission 
to the hospital? 

A—I don’t suppose he could if he wasn’t licensed— 

O.—Well, he has all the qualifications. Would you recom- 
mend him if he didn’t have a license? 

A—If I did recommend him it would have no effect. He 
couldn't practice. 

O.—Well, would you? 

A—No. Of course I wouldn't. 

O.—But you still maintain that you would recommend a doc- 
tor who was qualified even though you had the responsible 
opinion of those two men in the community that the practice in 
which he was engaged was illegal? 

A—Well, the things are of entirely different order. One is 
a legal fact, he is licensed by the proper authority, The other 
is an opinion given by an officer of the law but having no stand- 
ing with me until it has gone further than that. 

Q.—Let us go one step further and let us say the question of 
whether or not the practice was legal or illegal was then before 
a Judge in the Court in that particular community. You would 
still in that state of the case recommend that the doctor should 
be admitted to the practice in the hospital? Or would you say 
“Let us wait and find out about this practice?” 

A—I have regarded it as due respect to a Court not to act 
in a matter while questions were before the Court. I think 


that is quite different from acting in the of an opinion. 
If it ie ‘before the Court I think I should be required to. wait 
until that Court had issued a judgment. 

O.—That’s all, 


FURTHER RE-DIRECT EXAMINATION 


By Mr. rdade Ps wih oo 
—Thcese articles that you cri in 

Al Medical Association Journal and were the articles 
with medical economics. Is that right? 
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A.—I suppose that ought to cover the definition. They deal 
with kindred matters. 

Q.—Did those articles in your opinion represent the individual 
advice and opinion of 110,000 individual doctors? 

Mr. Leahy:—I object to the queston as too leading. 

Tue Court:—Obviously, Mr. Lewin, he said they were 
written by particular persons. 

Mr. Lewin:—Mr. Leahy asked this witness whether he would 
give weight to the opinion of 110,000 doctors. Obviously his 
question was addressed to these economic questions. 

Tue Court:—I think we will save time to let the doctor 
answer. 

The Witness:—Can the question be read again? 

(The pending question as above recorded was read by the 
reporter.) 

The Witness:—Oh, no. Obviously, it is out of the question. 

By Mr. Lewin: 

O—And would you say, speaking generally, that this section 
of Tue JourNAL which deals with medical economics or organ- 
ization, and all that sort of thing, that those views there 
expressed represent the individual views of 110,000 doctors? 

A.—Oh, no. 

QO—Suppose that the A. M. A. indicates to a hospital that 
the hospital may be withdrawn from its approved list for intern 
training and resident training unless it confines its staff to mem- 
bers of the A. M. A., would you think that went beyond advice 
and recommendation? 

A—I should think it was a grossly improper procedure 
intending to do something which is wholly against public 
interest. 

QO—You wouldn’t include that sort of a situation in the 
desirable advice and opinion that you think hospitals ought to 
seek from the medical profession? 

Tue Court:—Mr. Leahy has already asked him that and he 
has already answered it, Mr. Lewin. One answer covers both 
the questions. 

By Mr. Lewin: 


Q.—You were asked your opinion on certain principles of the 
medical ethics of the A. M. A. I want to ask you what your 
opinion is of this principle of the medical ethics of the A. M. A. 
dealing with contract practice. It is as follows: 

“Certain features or condtions if present make a contract 
unethical, among which are’— 
and then they list seven criteria, and the seventh is: 


“If the contract becomes because of any of its provisions 
contrary to sound public policy.” 

Would you care to comment upon the desirablity of that kind 
of principle? 

A—Why yes. It is news to me that a medical association or 
any other professional association is a proper judge for me of 
what is in the public interest. I don’t think they are endowed 
with the ability to decide. I shouldn’t pay the slightest atten- 
tion to it. 

Q.—You shouldn't pay the slightest attention to it. 

A.—Not the slightest. 

Mr. Lewin:—Well, I think in deference to your Honor’s 
request I will retire from examination. 

Tue Court:—Anything more? 

Mr. Leahy:—I just want him to identify one article, if your 
Honor please. 

FURTHER RE-CROSS EXAMINATION 

By Mr. Leahy: 

O.—Doctor, are you familiar with this article in the American 
Magazine (indicating) ? 

A—Yes. 

O.—"Give the patient a break?” 

A—Yes., 

O,—You have read that article? 

A—Yes. 

O.—Are those your views as expressed in the article? 

A,—In general terms, yes, sir. 

Mr. Leahy :—May it be identified as Defendants’ Cabot Cross- 
Exhibit No, 1? 

(The magazine entitled American Magasine was marked 
Defendants’ Cross-Exhibit No. 1, for identification.) 


DR. BOWMAN C. CROWELL 
DIRECT EXAMINATION 
By Mr. Kelleher: 


Bowman C. Crowell, Chicago, said he had devoted the most 
of his life to pathology. 
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He is associate director of the American College of Surgeons, 
which has something over thirteen thousand fellows. 

Q.—How is fellowship in the American College of Surgeons 
obtained ? 

A.—First on application and the presentation of proper cre- 
dentials. Do you wish me to explain? : 

QO.—Yes. Will you explain what the credentials are? 

A—The applicant must have been graduated from medical 
school for at least seven years and have filled out the formal 
application blank giving references to surgeons who are 
acquainted with him and his work. That application is pre- 
sented to local credentials committees. If approved by them, 
after having seen the applicant and talked with him—if approved 
by them, he has to submit to certain other qualifications and 
presentation of records of surgical work that he has done. 

Q.—When was the American College of Surgeons founded? 

A.—In 1913. The articles of incorporation were in 1912. 

Q.—Who was the leader in founding the organization? 

A.—Dr. Franklin H. Martin. There were four or five among 
those who founded it. Dr. Franklin H. Martin was one; 
Dr. John B. Murphy, Dr. Edward Martin of Philadelphia, 
Dr. A. J. Ochsner, and one or two others. 

O.—Now, Dr. Crowell, will you describe to the jury in a 
general and brief way the nature of the activities of the Amer- 
ican College of Surgeons? 

A.—tThe College was founded for the purpose of improving 
the standard of the practice of surgery. It has engaged in a 
number of activities. One of its prime activities has been the 
standardization of hospitals, which was undertaken in 1918 for 
the improvement in the conditions surrounding the surgeon 
where he has to do his work for the benefit of the patients. 

He said the American College of Surgeons inspects hospi- 
tals and approves those that meet its standard. It does not 
require that hospitals approved by it have on their staffs only 
members of the American College of Surgeons or of the Amer- 
ican Medical Association. It is an international organization 
and approves hospitals other than those in the United States. 

He then described in general terms the work of the American 
College of Surgeons. 


THE MEDICAL SERVICE BOARD 

O.—Now, Dr. Crowell, did the American College of Sur- 
geons ever have what was known as a medical service board? 

A.—It did. 

O.—By whom was that board appointed? 

A—By the president of the organization at that time. 

Q.—Who was the president at that time? 

A.—As I recall it, it was Dr. Bentley Squier. 

Q.—What was the purpose and what were the duties of the 
Medical Service Board of the American College of Surgeons? 

A.—To study the provision of more adequate medical service 
to the communities. 

Q.—What were the circumstances leading up to the appoint- 
ment of this board by the president? 

<l,—General interest in the subject of the provision of more 
adequate medical service to the communities throughout the 
country and the desire of the board of regents to furnish to its 
fellows and the hospitals which were looking to it for guidance 
certain principles which might properly guide them. 

Q.—Who were the members of the board? 

A.—May I read them? 

Q.—Is that the report of the board that you have there? 

A.—This is the report of the Medical Service Board. 

Q.—Will you refer to that and tell us who the members of 
the board were? 

Mr, Burke:—Will you tell us in what year that whole thing 
happened ? 


By Mr. Kelleher: 


Q.—When was this board appointed? 

A—On July 15, 1933. 

The report to the board of regents was made on June 10, 
1934, by the following committee: Dr. Robert B. Greenough, 
of Boston, chairman; myself as secretary; Dr. G., Harvey 
Agnew, of Toronto; Dr. Charles A. Dukes, of Oakland; Dr. 
Franklin H. Martin, of Chicago; Dr. C. Jeff Miller, of New 
Orleans; Eugene H. Pool, of New York; Arthur M. Shipley, 
of Baltimore; Dr. J. Bentley Squier, of New York; and Dr. S. 
Marx White, of Minneapolis, 

Q.—I believe your testimony in naming the members has 
already indicated that they were all doctors? 

—Yes, sir. 

O.—Were they all surgeons? 

A—No, sir. : : 

O—Were they all engaged in private practice? 

A.—No, sir. 
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Q.—Which doctors were not engaged in private practice? : 

A—Dr. Agnew, myself, and Dr, Martin, although Dr. Martin 
had been in private practice previously. . 

QO.—Is it your testimony now that the rest of the members 
of the committee were engaged in private practice? 

A—Yes. 

O.—Did the board—the Medical Service Board—conduct the 
study for which it was appointed? 

a—It did. 

O.—What was the nature of the study which the board 
conducted ? 

A,—They were familiar with the findings of some other 
committees which had been studying this same subject— 
Q. (interposing.)—Thé¢ findings of what committee? 

A—I was referring there particularly to the Committee on 
the Costs of Medical Care. 

O.—What is that committee, Dr. Crowell ? 

A.—I am unable to state by whom that committee was 
appointed; I have forgotten. y 

Q.—Do you know who the chairman of the committee was? 

A.—No. No, I don’t remember its personnel. It was a well 
recognized committee at the time. 

Q.—Did the Medical Service Board make a report to the 
board of regents? 

A—lIt did, sir. ¢ . 

Q.—Was the report of the Medical Service Board unanimous, 
or were there any dissenters? 

A.—To the best of my memory, unanimous. : 

Q.—-Did you yote in favor of the report of the Medical 
Service Board? 

A—I don’t recall that any formal vote was taken. It was 
generally conceded that this was the opinion of those who 
were on the committee as they sat around the table. 

Q.—Did the board of regents take any action on the report 
of the Medical Service Board? 

A.—It approved the report of the Medical Service Board. 

Q.—What was the vote of the board of regents in approving 
the report of the Medical Service Board? 

A.—I don’t recall that there was any dissension. 

Mr. Kelleher:—I will ask to have this paper marked for 
identification. 

(Paper entitled “Report of Medical Service Board” was 
marked as United States Exhibit 7 for identification.) 

(Counsel for all parties approached the bench and conferred 
with the Court. The conference was not ‘recorded. Counsel 
then returned to the trial table, and the trial was resumed as 
follows :) 


Mr. Kelleher (reading) : 

“Report of Medical Service Board. 

“On July 15, 1933, on authorization of the Executive Committee of the 
Board of Regents of the American College of Surgeons, Dr. J. Bentley 
Squier, President, appointed a Medical Service Board to study the pro- 
vision of more adequate medical service to the whole community. The 
Medical Service Board consists of Robert B. Greenough, Boston, Chair- 
man; Bowman C. Crowell, Chicago, Secretary; G. Harvey Agnew, 
Toronto; Charles A. Dukes, Oakland; Franklin H. Martin, Chicago; 
C. jeff Miller, New Orleans; Eugene H. Pool; New York; Arthur M. 
Shipley, Baltimore; J. Bentley Squier, New York; S. Marx White, 
Minneapolis. 

“On June 10, 1934, the Medical Service Board made a report to the 
Board of Regents of the College which was approved by that Board. The 
report is a statement of principles which should be observed in the 
development and conduct of prepayment plans for medical and hospital 
service, and does not propose any specific plan. The report follows: 

“Report of Medical Service Board of the American College of Sur- 
geons, June 10, 1934. 

“The Medical Service Board of the American College of Surgeons 
respectfully submits the following report to the Board of Regents. 

“1, The American College of Surgeons affirms its interest and its desire 
to cooperate with other agencies looking toward the provision of more 
adequate medical service to the whole community. 

“2. The College believes that it is the duty of the medical profession 
to assume leadership in this movement and to take control of all measures 
directed to this end. 

“3, Encouragement should be given to the trial of new methods of 
practice designed to meet these needs, and a careful evaluation of their 
success should be the duty of the medical profession before they are 
offered for general adoption. All such new and experimental methods of 
practice must be conducted strictly in accordance with the accepted code 
of ethics of the medical profession in order that the interests of the patient 
and of the community may be protected. 

“4. The College recognizes for immediate study four groups of the 
population for whom more adequate medical service should be made avail- 
able, as follows: 

“a, The indigent. 

“b. The uneducated and credulous members of the community, 

“ec. Those who because of limited resources are unable, unaided, to 
meet the costs of serious illness and hospitalization. 

Br are living in remote districts where adequate medical service is 
nable, 
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“5. The care of the indigent sick should be a direct obligation upon the 
community and (unless otherwise compensated by intangible benefits such 
as staff and teaching appointments, opportunity and experience) physi- 
cians fulfilling this public service should receive remuneration, 

“6. The College should work in cooperation with other medical groups 
in order to dispel the ignorance and credulity of the public, and to bring 
the people to a proper realization of the protective and curative resources 
of modern medicine. 

“7. The American College of Surgeons recognizes that the periodic pre- 
payment plan providing for the costs of medical care of illness and 
injury of individuals and of families of moderate means offers a reason- 
able expectation of providing them with more effective methods of securing 
adequate medical service. 

“A number of different plans for the organization of such services have 
been proposed, although few have been in operation long enough to permit 
definite conclusions in regard to their success. It is to be desired that 
these experiments be continued. Conditions differ to such a degree in 
different parts of the country that a specific plan which is practicable in 
one place may require modification of details in other communities. The 
varying restrictions imposed by present insurance laws in different states 
further complicate the problem. 

“Periodic prepayment plans providing for the costs of medical service 
may be divided into two classes: 

“A, Payment for medical service. 

“B. Payment for hospitalization. 

“Plans for the payment of hospitalization alone (class B) without pro- 
vision for payment for medical service may be considered the first 
project to be undertaken in the average community. 

“The American College of Surgeons believes that certain general prin- 
ciples can and should be established, the observance of which will tend 
to obviate known difficulties and dangers which may threaten the success 
of these special forms of medical service. These principles are as follows: 

“a. Periodic prepayment plans for medical service should be free from 
the intervention of commercial intermediary organizations operating for 
profit. After deduction of the clerical costs of operation of the fund and 
such accumulation of reserve as may be advisable in the interest of the 
contributors or may be legally imposed, the full amount paid by the 

contributors should be available for medical and hospital services. 

“bh, In the interest of the patient, the organization of plans for the 
periodic payment of medical and hospital costs must be under the control 
of the medical profession. The medical profession must act in concert 
with the hospitals and such other allied services as may be involved in 
the individual project, together with a group of citizens representative of 
the whole community and of industry who are interested in the successful 
operation of the plan. 

“c, The principle of free choice of the physician and hospital by the 
patient must be assured to the end that the responsibility of the individual 
physician to the individual patient shall always be maintained. When 
hospitalization is required, this choice must of necessity be limited to the 
physicians and surgeons who hold appointments on the staffs of the hos- 
pitals participating in the plan or to those physicians and surgeons who 
are acceptable to the hospital. It is further recommended that only 
approved hospitals be admitted to participation in such a plan. 

“d. The compensation of the physician and of the hospital should be 
estimated with due regard to the resources available in the periodic pay- 
ment fund and should be based upon the specific services rendered. 

“e, The organization and operation of any plan of this type must be 
free from any features not in accordance with the code of ethics of the 
medical profession which code has been established for the protection of 
the patient. 

“f. The medical organization participating in such a plan must 
assume the responsibility for the quality of service rendered. 

“8. Periodic prepayment plans for medical and hospital service should 
eliminate many of the conditions which have brought about the develop- 
ment of industrial contract practice. Until such plans have been more 
widely established certain general principles are here formulated with a 
view to the climination of the commercial features of such forms of 
medical service. 

“a, The Minimum Standard for Industrial Medicine and Traumatic 
Surgery of the American College of Surgeons should be accepted. 

“b, Physicians and surgeons, qualified as in paragraph 2 of the above 
Minimum Standard, may properly be employed on a full-time or a part- 
time basis by industrial organizations to provide medical and surgical 
service for their employees, as follows: 

“4, To provide emergency service and first aid in injury or disease, and 
to provide adequate medical or surgical care for industrial injuries and 
diseases. Medical and surgical care of the families of employees, and of 
employees themselves, except for emergency and industrial injuries and 
diseases, should be provided by the industrial physician only in remote 
districts where other adequate medical service is not available. 

“ij, To provide preemployment and periodic physical examinations. 

“ii, To study the hazards of the particular industry and to cooperate 
with other agencies in effecting such measures as may be needed for the 
prevention of injury and disease. : 

“iy, To keep accurate records such as may he required by local work- 
men’s compensation laws, and so complete as to serve for scientific investi- 
gation of industrial hazards with a view to their further prevention. 
These records are privileged communications, subject always to due 
process of Jaw. 

“e. The sale of a contract by an industrial organization to an individual 
physician or group of physicians for medical and/or hospital service for 
its employees encourages commercial competition and is to be condemned. 

“d, Unethical practices in publicity, advertising, solicitation, and com- 
petition, either of 
eliminated. 

“e, The accepted code of ethics of the 
designed to protect the best interests . 
industrial medical service as to all other forms 
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By Mr, Kelleher: 

O.—Now, Dr. Crowell, I have just a few questions about 
this report. Will you refer to the first sentence of subpara- 
graph a of paragraph 7, which reads: 

“Periodic prepayment plans for medical service should be free from the 
intervention. of commercial intermediary organizations operating for 
profit.”"? 


I should like an answer to this question: Was it the intent 
of the Medical Service Board to recommend against the use, 
in a prepayment plan, of a nonprofit organization to handle 
the administrative and clerical matters of the plan? 

A—You say, Was there intent to recommend against it? 

O.—Yes. 

A—I would not so interpret this paragraph. 

O.—In other words, that paragraph is limited to the inter- 
vention of commercial intermediary organizations operating for 
profit? 

A—As I read it, sir. 

Q.—Now, will you refer to that part of subsection d, 
which says that the compensation of the physician should be 
based upon the specific services rendered and tell us what is 
meant by that language as used by the board? 

A.—tThat the payment to the physician who participates in 
this plan should be proportionate to the service that he actually 
rendered and that he should not derive benefit—financial benefit 
—merely on account of being on the staff of a hospital which 
happens to render this service, unless he personally renders it. 
That is my interpretation of it. 

Q.—You were a member of the board? 

A,—I was a member of the board, sir. 

O.—Was it intended by that language to prevent the doctor 
from accepting a salary for his services in such a plan, provided 
the salary was commensurate with the services rendered by the 
doctor ? 

A—I am not of the opinion, sir, that that condition was 
specifically considered in the preparation of this paragraph. 

_ O—Did the board make any statement of principle concern- 
ing the propriety of a doctor’s associating himself with pre- 
payment plans on a salary basis? 

A.—Not to my recollection. 

QO.—Why not? 

A.—Because the board was concerning itself with a statement 
of principles and not details of any specific plans. 

Q.—Did the board consider that the question of whether a 
doctor should be paid a salary was a matter of detail, depending 
upon the particular type of plan? 

A.—I should say so. 

Q0.—Now, will you refer to paragraph 8 of the report and 
tell the jury what form of medical service is meant by the 
language in the last sentence of that paragraph, reading “such 
forms of medical service”? 

Mr. Leahy:—On what page is that? 

Mr. Kelleher:—It is on page 3, the first paragraph at the 
top of the page. 

_ The Witness:—There is a sentence there with two “such’s” 
in it. The first “such”: 


“Until such plans have been more widely established . . .” 


_ That means a periodic prepayment plan for medical and hos- 
pital service. Then: 


wih age the climination of the commercial features of such forms of 
medical service.’ 


I would say that refers to industrial contract practice. 


Arrer Recess, MonpAy, Fresruary 10 
DR. BOWMAN C. CROWELL, DIRECT EVAMINATION 
—RESUMED ‘ 


By Mr. Kelleher: 


fa Crowell, I haye only one other question. Will you 
refer to subparagraph C, under paragraph A to the report of 
the Medical Service Board, and tell us whether the Board 
intended by that paragraph to condemn prepayment plans in 
which doctors participated on a salary basis? 

_ 4,—My impression of that paragraph is that it refers only to 
snicnise contract practice and not to prepayment plans in 
general. 

O—Will you tell us whether any of the pripatolee set forth 
in subparagraphs A to E, under paragraph 8, were intended to 
apply to prepayment plans? ~ 

-—They were dealing with industrial medical practice, and 


not the general prepayment plans under consideration, 
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CROSS EXAMINATION 

By Mr, Leahy: 

Q.—Doctor, would you explain to the jury, please, what you 
mean by industrial medical practice ? 

-1.—Medical practice that is provided by industries or indus- 
trial organizations to provide emergency service and first aid in 
injuries or disease, to provide adequate medical or surgical 
service for industrial injuries and diseases. 

O.—Has that been quite prevalent and common? 

1.—Industrial medical practice ? 

O.—Yes. 

—Yes, sir. 

O.—Over how many years? 

Mr. Kelleher:—I1 object, your Honor, because Mr. Leahy’s 
question goes beyond the scope of the direct examination. 

Tue Courr:—lI think I will sustain objection to the second 
question. The first one I think is proper in clearing up an 
understanding of what industrial practice is. : 

By Mr. Leahy: 

O.—Doctor, did you have under consideration when this report 
was drafted any particular group scheme? 

A.—No, sir. was one member of this board. Whether 
other members of the board had any particular plans under 
discussion I do not know. 

Q.—Have you any memory now of any discussion when you 
were formulating this report about any particular group plan? 

A.—No, sir. 

_Q.—Did you have the general subject of group plans under 
discussion ? 

-1.—Naturally the general subject was under discussion, of 
group plans. As I interpret it, the whole report was based 
on that; not on specific plans. 

QO.—Would you kindly take the report, Doctor, as you have 
it before you, and let us look at paragraph 3 on the same page. 
Do you catch it down there—the second line from the bottom? 

.1.—Yes, sir. 


OF DR, CROWELL 


O.—Take the second—well, I will read it so that you will 
understand my question (reading) : 

“Encouragement should be given to the trial of new methods of practice 
designed to meet these needs, and a careful evaluation of their success 


should be the duty of the medical profession before they are offered for 
general adoption.” 


What did you mean in there, that the “evaluation of their 
success should be the duty of the medical profession’’? 

A.—As I stated, in paragraph 2, preceding it, sir, the College 
believes it is the duty of the medical profession to take control 
of all measures and that the plans that were drawn up or that 
would be drawn up should be acceptable to the medical 
profession. 

Q.—And it was the medical profession which constituted 
those people in the community who were capable of evaluating 
the success of these plans? 

Mr. Lewin:—We object, if your Honor please, on the 
ground that the question goes beyond the scope of the direct 
examination. 

Tue Courr:—Can you repeat it, Mr. Leahy? 

Mr. Leahy:—I can repeat it, yes, your Honor. 
reframe the question. 

By Mr, Leahy: 

Q.—Was it the thought contained in this paragraph that 
the medical profession was the profession, and the doctors were 
the people, who could evaluate the success of such plans? 

Mr. Lewin:—Another objection, your Honor. The para- 
graph speaks for itself without ambiguity. 

Mr, Leahy:—We had the same point up on direct and the 
question was asked as to what was the intent. 

Tue Courr:—Objection overruled. 

The Witness:—That means I may answer it? 

Tue Courr:—Yes; you may answer it. 

-l—It was felt that the medical profession were the arbi- 
trators as to the success of these plans. 


By Mr. Leahy: 


O.—The next sentence reads that this new method of prac- 
tice must be conducted strictly in accordance with the accepted 
code of ethics of the medical profession. What code of 
ethics is referred to there? 

A.—The code of ethics that is accepted by the medical pro- 
fession in places where these plans are in force. 

O.—Is there, Doctor, any code of ethics which is published 
for the medical profession other than the code of ethics of the 
American Medical Association? 


I will 
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A—I made my reply as I did, sir, inasmuch as I have 
referred to the fact that our organization is an international 
one, and in the United States of America the code of ethics 
and the principles of ethics of the medical profession evolved 
by the American Medical Association I would say were gen- 
erally accepted. 

O.—The sentence further proceeds to state that these meth- 
ods must be conducted strictly in accordance with those ethics, 
in order that the interests of the patient and of the community 
may be protected. What do you mean by that? 

Mr. Lewin:—I think it speaks for itself. 

Tue Court:—I do, too, Mr. Lewin. I think the whole 
article speaks pretty well for itself; but you have set the 
pace here, 

Mr, Lewin:—No, your Honor. Where there was ambiguity 
we asked him to clear up the ambiguity. I thought that was 
perfectly proper practice. But here he is referring to some- 
thing as to which there can be no argument about its meaning. 

Mr. Leahy:—I did not see any ambiguity about it. 

Mr. Lewin;—You should have objected, then. 

Mr. Leahy:—I do not want to object to anything you want to 
bring out. 

Mr. Lewin:—Let us see if you stick to that throughout 
this case. 

Tue Courr:—I am afraid, gentlemen, that I shall have to 
be the judge of that. You may answer the question. After 
all, we have some understanding of the English language. 
I mean, it does not take a doctor or lawyer to have a reason- 
able understanding of the English language; and when you read 
perfectly plain, simple words laid down in a grammatical way, 
we ought to be able to judge what it means. 

Mr, Leahy:—I will reframe the question, your Honor, to 
bring out the thought. 

By Mr. Leahy: 

Q.—Was it not the intent of that sentence, Doctor, that any 
method of practice which was being conducted contrary to the 
code of ethics of the medical profession would not be conducted 
in the interests of the patient and of the community? 

Mr. Lewin:—We make the same objection, your Honor. 

Tue Court:—I have already permitted him to answer it. It 
is dificult to draw a line. When you conduct a line of 
examination it is pretty hard to restrict the cross examination. 

Mr, Lewin:—Yes, your Honor, but— 

Tue Court:—We will not argue it any further. 

The Witness:—I would prefer answering that in the posi- 
tive; that is, that if conducted in accordance with the accepted 
code of ethics of the profession, it was felt that that would 
safeguard the interests of the patient and the community. 

By Mr. Leahy: 

O—Now, will you go to Section 4? You refer there to the 
fact that adequate medical service should be made for the 
uneducated and credulous members of the community. To 
whom were you referring when you said the credulous mem- 
bers, and what does that mean? 

Mr. Lewin:—We object to that, on the same ground, that 
“credulous” is a perfectly good English word. 

Tue Court:—Objection overruled. 

A—I don’t believe I can elucidate that any more than the 
word itself, 

By Mr. Leahy: 

Q.—Does it refer to those members of the community who 
might be easily misled by advertising claims for service which 
will be rendered to them? 

A—lI think those are included under that phrase. 

Q.—Those who easily believe representations as to what 
they will get for what they will pay? 

A—Exactly. 

Q.—Does it not take into consideration also the fact that the 
ordinary layman or member of the public is himself unable to 
judge of the character or quality of medical service which he will 
get from an advertiser or solicitor? 

Mr. Lewin:—There is nothing on the direct that went into 
that, and this witness has not been qualified as an expert on 
psychology or anything of that sort. 
ee Courr:—Objection overruled. Answer the question, 

octor, 

A—I would not say that the public as a whole were not 
competent to choose their own medical care. 

By Mr, Leahy: 

Q.—Would you say that there were a_ sufficien’ number 
of the public such that you would classify them as tt+ unedu- 
cated and credulous who must be protected against such 
representations ? 
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A—There is that element in the community; otherwise it 
would not have been referred to. 

Q.—Do you recall that your group or your board studied 
that matter before this report was made up? 

A—lIt was known to the members of the board that in some 
of the industrial communities the type of people were of such a 
level that they had difficulty in using judgment as to the selec- 
tion of those who should care for them from a medical stand- 
point. 

Q.—Do you refer to the same people in the sixth paragraph 
where again you repeat that the College should work in coopera- 
tion with other medical groups in order to dispel the ignorance 
and credulity of the public? 

A—Yes, sir. 

O.—When you state in paragraph 7 of the report that your 
College recognizes that the periodic prepayment plan provided 
for the costs of medical care of illness and injury to individuals 
in families of small means offers a reasonable expectation of 
providing them with more effective methods of securing ade- 
quate medical service, you refer, do you not, to such a periodic 
prepayment plan as being conducted in accordance with the 
accepted code of ethics of the medical profession? 

A—Yes, sir. 

O.—Now, will you turn to page 2. Do you recall what 
your committee had in mind in making the statement in this 
report— 

“The varying restrictions imposed by present insurance laws in different 
states further complicate the problem.” 


That is the last sentence of the first paragraph. 

A—I cannot state with authority as to that phrase, but the 
insurance laws of the states differ, I am informed, and arrange- 
ments for prepayment plans that are made must conform to the 
laws of the states in which they are promulgated. 

O.—But you do not recall now any particular insurance laws 
that were discussed in the committee? 

A—No, sir. 

O.—Pass on, then, to subparagraph B on page 2: 

“Tn the interest of the patient the organization of plans for the periodic 
payment of medical and hospital costs must be under the control of the 
medical profession.” 


What does that intend? 

A.—It intended to obviate the prepayment plans being put 
under the guidance of commercial organizations. 

O.—You mean, commercial organizations of laymen? 

A—Yes, sir. 

Q.—In other words, was it the intent of the recommendation 
of your board when it made its report to the Academy that 
the medical profession should be the profession which controlled 
these plans? 

A—Yes, sir. 

Q.—Going down to the last sentence of paragraph C, what 


did your committee intend by writing into that paragraph: 


“Tt is further intended that only approved hospitals be admitted to 
participation in such a plan”? 


A.—lIt was intentionally written as “approved hospitals” 
without stating what the approving body would be. We are an 
international organization. 

Q.—By the way: what countries are included? Let us get 
that clear, please. 

A.—It was founded by the surgeons of the United States 
and Canada, but there are also Fellows in many other different 
parts of the world—in Mexico, in many of the South American 
countries, Cuba, Puerto Rico, England, Scotland, Wales; others 
in India, China, and so on. 

Q.—Therefore, what you intended was to leaye whatever 
approving board or organization there might be in each of the 
various countries to give its approval? 

A—Yes, sir. i 

Q.—Coming down to_ the United States, what were the 
approved hospitals, or what was the body which approved in 
the United States? : ; 

A.—It is not stated, sir. 

O.—What did you intend? 

A.—It was intentionally, I would say, left vague. It was not 
desired to make the American College of Surgeons itselfi—not 
intended to place that College in the position of being the sole 
approving body. ; Pans 

O.—Was there any other approving body at the time, in 1933 
or 1934, when you made this report? ot 

A.—Yes; the American Medical Association, 

Q.—Was there any other association, other than the Amer- 
ican Medical Association, besides your own which approved 
hospitals ? 
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A—Not to my knowledge. The American Hospital Associa- 
tion is an organization of itself, but I believe membership in it 
is on a different basis from that of either the American Medical 
Association or the American College of Surgeons. 

Q.—Doctor, would it then be correct to state that in so 
far as that particular sentence affected hospitals of the United 
States when it used the adjective “approved” it meant only 
hospitals approved either by your Academy or by the American 
Medical Association? 

A.—I think that is the logical interpretation. 

O—Leét us pass to subparagraph B on the same page: 

“The organization and operation of any plan of this type must be free 
from any features not in accordance with the code of ethics of the 
medical profession.”’ 


Did you there refer to the same code you had referred to 
earlier in your report, to wit, the code of ethics of the Ameri- 
can Medical Association? 

A—Yes, sir. 

Q.—Just one question on F: 


“The medical organization participating in such a plan must assume 
the responsibility for the quality of service rendered.” 


What does that refer to, Doctor, when it says that the 
medical organizations must assume the responsibility for the 
quality of service rendered? 

A—My interpretation of that, sir—and this is a strictly 
personal interpretation—would be that it was assumed from 
what has gone before that there will be medical organizations 
which will organize these prepayment plans, and those medical 
organizations are responsible for seeing that the plans work in 
conformity with the ideals and assume responsibility for the 
quality of service rendered. 

Q—It was not intended in that recommendation that you 
made to the Academy to recommend that any lay group, lay 
board of trustees or lay board of directors should assume the 
responsibility for the quality of service rendered, was it? 

A—TI do not see that that was stated here anywhere. 

_ Q.—Would such an inference, in your judgment, be contained 
in paragraph F? 

A.—lIt would seem to me that that is obvious, sir. 

Q—In other words, it was the medcal profession which 
should take charge of the quality of service; is that right? 

A—As I see it, sir. 

Q.—O. K. Now, let us go to page 3 of the second column, 
paragraph C. 


“The sale of a contract by an industrial organization to an individual 
physician or group of physicians for medical and/or hospital service for 
its employees encourages commercial competition and is to be condemned.” 


What does it mean by selling contracts by an industrial 
organization to an individual physician, Doctor? 

A.—That is where they are engaging in industrial practice 
under their contract to provide complete medical and hospital 
care, 

O.—By an individual physician? 

A—Yes. 

Q.—What does it mean where it says “encourages commercial 
competition” ? 

A.—One doctor might underbid another in order to get the 
contract for the care of those in the industry. 

Q.—yYou consider that any such practice as that is not in 
accordance with the public interest, do you not, Doctor? 

A.—lIt says here that the board considered it something to 
be condemned. 

Q.—Take paragraph D: 

“Unethical practices in publicity, advertising, solicitation, and competi- 


tion, either of a professional or of a financial nature, must be 
climinated.” 


What practices were you referring to there? Did you have 
some in mind in the board as you sat around and drafted that 
paragraph? 

A—Only those referred to. It seems to me that is obvious, 
sir—unethical practices, unethical advertising, unethical solici- 
tation, unethical competition. 

O,—Either of a professional or of a financial nature? 

CS, 

Q.—Do you recall now, or have you any independent recol- 
lection of, Doctor, any discussions which were had in the board 
before that paragraph was drafted? 

A—I have no recollection of any details of it, sir. You will 
gather from a reading of the whole document that the board 
had permanently in mind observing the ethics of the medical 
profession; and this is just one other phase of it. 
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O.—And that is why you wanted that paragraph E, is it?— 
“The accepted code of ethics of the medical profession, which is designed 


to protect the best interests of the patient, should apply to industrial 
medical service as to all other forms of medical practice.” 


l.—Yes, sir. 

O.—The same code of ethics you had in mind before? 

A—Yes. 

O.—Doctor, could you tell us how much care was spent by 
your board in the preparation of this report to the Board of 
Regents ? 

«1.—As stated here, the board was appointed in July, 1933, and 
rendered its report in June, 1934. 

O.—For practically a year, then, you had the matters and 
things about which you reported under discussion and delibera- 
tion? 

A—Yes, sir. 

Q.—And were the doctors who composed the board, Robert 
B. Greenough, yourself, Dr. Agnew of Toronto, Dr. Dukes of 
Oakland, Dr. Martin of Chicago, Dr. Miller of New Orleans, 
Dr. Pool of New York, Dr. Shipley of Baltimore, Dr. Squier 
of New York and Dr. White of Minneapolis—were they sur- 
geons of long experience and standing? 

Tue Court:—He has already answered that. He gave a list 
of four of them who were not. It is in the record. He himself 
is not a surgeon. 

Mr, Lewin:—He is a pathologist. 

By Mr. Leahy: 

O.—Were they doctors of standing, then, and of long experi- 
ence? 

A.—They are doctors; yes. 

Q.—By the way: Are the members of the college to which 
you belong also members of the American Medical Association ? 

-1—The American College of Surgeons. Not all, sir. It is 
an international organization. 

O.—Those in the United States are members of the American 
Medical Association also, are they? 

1.—There may be a few exceptions to that, sir. 

O.—But the majority are, are they? 

A—Yes. 

Q.—Now, Doctor, on direct examination you spoke about the 
approval of hospitals, I think. Your organization does inspect 
and approve hospitals, does it not? 

A.—Yes. 

O.—How long has it been doing that? 

<l—Since 1918. 

Q.—What is the purpose of the inspection? 

A.—To elevate the general standard of the practice of sur- 
gery, to improve care for the patients, to improve the conditions 
in the hospital where the doctors have to do the work, so that 
they may be in position to render medical care to the patients. 

O.—How frequently does the organization inspect hospitals? 

A.—lIt is a continuous process, sir. There is no stated interval 
in which an individual hospital will be inspected. 

Q.—In other words, does the hospital know in advance that 
it is going to be inspected? 

A—Yes, sir. 

O.—But the time depends on the convenience or the oppor- 
tunity which your particular inspectors may have to make the 
examination ? 

A—Yes, sir. 

Q.—W ould you say it is as frequently as a year or two years 
or three years, or how long? 

A.—Certainly not all hospitals are visited every year. There 
is some communication with all hospitals each year. There are 
hospitals which not only conform to our standards, but, their 
practice is far above our minimum standards, and it is not 
necessary to visit them at frequent intervals. It is the hospitals 
that need the help, or that we feel need the help, of the college 
that are visited at most frequent intervals. 

Q.—Could you tell the jury about how many hospitals there 
are in the United States? 

Mr. Lewin:—Your Honor, may I say something? 

Tue Courtr:—Yes, 

Mr, Lewin:—Intrinsically we have no objection to this, but 
it violates the rules of cross examination. Mr. Leahy is going 
to have an opportunity to present his case and call this witness 
as his witness. This has all been put into the record. 

Tne Courr:—lI will sustain the objection to that question. 
Am I in error in my recollection that on direct examination 
you went into the fact that they approved hospitals? 

Mr, Kelleher:—That is correct, your Honor, 

Mr, Leahy:—I think I have a right to exhaust it, then, 


Mr. Kelleher:—We went into the question of approval, but 
he has asked this witness how many hospitals there are in the 
United States. 

Mr. Leahy:—I was just trying to follow the question, when 
he said they obviously could not examine every hospital every 
year. 

Mr, Lewin:—It is not very important, but we could go on 
forever if we followed that practice. 

I will withdraw my objection. Go ahead. I am awfully sorry. 

Mr, Leahy:—Shall I proceed, or does your Honor 

Tue Court:—I have sustained the objection. 


By Mr, Leahy: 
Q.—In the approval of hospitals, Doctor, by your organiza- 


* tion, is there any grading made of the hospital or classification 


made, such as an A hospital or B hospital? 

A—Not so designated, sir. The hospital is either approved 
or professionally approved. Professional approval means that 
in some respect they did not quite come up to our standards 
but they have given evidence that they are seeking to do so. 

Q.—Then do you publish a report on those approved hos- 
pitals ? 

A.—We publish a list each year, sir, 

Q.—I will show you a volume and just ask you whether 
you can identify that as one of your lists? 

A—It ‘is. 

Q.—Is that indicative of the lists that are published each 
year? 

A.—Similar lists are published each year; yes, sir. 

Mr. Leahy:—May that be marked for identification? 

Tue Court:—Yes. 

(List of hospitals identified by the witness was marked 
Defendants’ Exhibit Crowell, Cross Examination, No. 1, for 
identification.) 

By Mr. Leahy: 


Q.—Doctor, with reference to your membership, is your 
membership scattered pretty widely throughout the United 
States? 

A—Yes. 

Q.—Is each locality or area in the country represented? Does 
your membership go to the Far West, Middle West, South, 
East, and North? 

A—AI\ll parts. 

Q.—I noticed you answered a question this morning on direct 
as to the qualifications of a Fellow in your college. Did you 
state that the minimum requirement is to admit a member 
after seven years? 

A—Seven years after graduation. 

Q.—Do you admit on application where an applicant has 
been practicing for seven years since his graduation? 

A.—If he has the other qualifications. 

Q.—Then there must be additional qualifications, must there 
not, to the time of practice? 

A.—Decidedly. 

Q.—And you make a very close investigation into the man, 
do you not? 

A—Yes. 

Q.—Into his qualifications? 

A—Yes, sir. By me, you mean the organization? 

Q.—I mean the organization. Does the applicant usually 
submit references or sponsors when he makes his application? 

A—He does. 

O.—Are those contacted? 

A.—They are communicated with. 

Q.—And you try to find out as much as you can, do you 
not, to see that the man is qualified beyond the number of years 
he has practiced since his graduation? 

A—Yes. : 

Q—Do moral qualifications enter into it? 

Ethical. 

O.—Ethical qualifications enter into it? 

A—Yes. 

Q.—You were asked the question, I think, upon direct this 
morning, Doctor, whether or not you had any requirement 
that the members on the staff of the hospitals which your 
organization approves should be members of your organization. 
Do yon recall that question? 

—Yes. 
— course you have no such requirement, have you? 
-—No, sir. 

Q.—Because you are an international organization, are you 
not , 
A—Yes. 

Q—And it is restricted purely to surgeons, is it not? 
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A.—Fellowship in the College? 

O.—Yes. 

A—Yes, sir. 

O.—And upon the staff of any hospital there are others than 
surgeons, of course, are there not? 

A—Yes. 

O.—Therefore you could not require, could you, under the 
rules of your organization, that the staffs of hospitals be 
composed only of surgeons? 

A—No, sir. 

O.—Do you have any requirement at all that the surgeons on 
the staff should be members of the county associations here in 
the United States? 

A—Not so stated, sir. 

O.—How would you put it? You put it for me. 

A—They should be practitioners of medicine, licensed to prac- 
tice medicine in their respective communities, in good standing. 

O.—Do you recommend that the members of your association 
or that the staffs of surgeons in the hospitals be composed of 
members of your Society or College? 

A—Will you restate that, please? 

Q.—I say, do you attempt to recommend to the various hos- 
pitals that in the selection of surgeons to the staffs of those 
hospitals they select from the accepted membership or Fellow- 
ship of your College? I mean, in the United States. 

A—I would say no, The College at no time, that I -know of, 
has recommended directly the personnel of any hospital. We 
expect the hospitals to conform to our standards. We do not 
dictate personnel. 

O.—Where you find a surgeon on the staff of a hospital who 
is not a Fellow of the College, with respect to him what are 
your minimum standards? 

A—wWe deal with the hospital as a whole rather than with the 
individual members of its staff, sir. 

Q.—In the approval of various hospitals do you take into 
consideration the personnel of the staff at all? 

A.—The accomplishment of the hospital as a whole. 

O.—Do you consider the staff members at all? 

A—We do have a list of the staff members. 

Q.—Do you make any investigation of them as to their ability 
or their qualifications before you approve a hospital? 

A—I would say, rarely. 

O.—You accept them, do you, as they are on the staff? 

A—lI am afraid I am getting a little deeper into this than 
I am qualified to answer. 

O.—Then I will not ask you any further questions. 

A—I am not directly in the hospital department of the College. 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—In your knowledge has any surgeon been excluded or 
expelled from membership in the American College of Surgeons 
for participation in a prepayment plan? } 

A.—wNot to my knowledge. 

Q.—Has the American College of Surgeons ever threatened to 
withdraw its approval of a hospital because the members of the 
staff of the hospital were engaged in a prepayment plan, to your 
knowledge? 

A.—Not to my knowledge. 

O.—Has the American College of Surgeons ever withdrawn 
approval of a hospital because of the participation of the staff 
of the hospital in a prepayment plan? 

A—Not to my knowledge. 


RE-CROSS EXAMINATION 
By Mr. Leahy: 


O.—You would, however, would you not, threaten to with- 
draw the approval if there were members on the staff of the 
hospital engaged in unethical practices? 

A—If it came to our knowledge. 

Mr. Leahy:—Yes. That is all. 

Mr. Kelleher:—We now offer in evidence certain excerpts 
from “Proceedings of the House of Delegates of the American 
Medical Association, June 11th to 15th, 1934.” The volume 
containing the proceedings falls within Exhibit 2, which is the 
stipulation. 

HE Court :—Do you wish to read it? 

Mr. Kelleher:—I have indicated the parts which we intend 
to offer by slips and by pencil notations in the volume, I sup- 
pose I had better show it to defendants’ counsel. 

Mr. Kelleher:—May | state for the record that the Govern- 
ment is offering in evidence portions of the proceedings of the 
House of Delegates, in 1934, appearing on pages 42, under the 
heading, “Resolution on the Apparent Attempt of the Board of 
Regents of the American College of Surgeons to Dominate 
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and Control Medical Practice,” and the portion of the proceed- 
ings appearing on page 49, under the heading, “Report of the 
Judicial Council”? 

Tue Court:—That is the one I passed on? 

Mr. Kelleher:—That is the one you passed on, yes. 

Dr. George Edward Follansbee presented the following report: 


“A resolution introduced by Drs. Charles J. Whalen, Illinois, calls 
attention to a recent action by the Medical Service Board of the American 
College of Surgeons, approved by its board of regents, advocating pub- 
licizing a procedure for furnishing medical and hospital care for certain 
classes of the population. No consideration appears to have been given 
to policies or procedure previously adopted by the American Medical 
Association, of which the College of Surgeons are members. The American 
Medical Association is the one organization representing the entire body 
of physicians constituting the medical profession, and by virtue of that 
fact is the only organization qualified to speak for the varying interests 
and policies of the profession as a whole. 

“Recurring proposals concerning the entire practice of medicine from 
small sections of the profession, without due regard to the policies of the 
entire profession, as represented by the American Medical Association, 
when presented to the public through other channels than the representa- 
tive body are confusing to the public mind, are harmful to the profession, 
and give aid and assistance to those bodies and individuals who are 
attempting to revolutionize medical practice. The Judicial Council there- 
fore recommends the adoption of the resolution as follows: 

“Wuereas, The American Medical Association, including 100,000 mem- 
bers, is the only democratic body representing the organized profession of 
this country through delegates regularly clected through county and state 
medical societies; and 


“Whereas, Other medical organizations and groups representing 
selected groups of specialists who have from time to time issued pro- 
nouncements of policies in the field of medical economics and medical prac- 
tice, which do not represent the views of organized medicine and which 
purport to guide the medical profession and the public in the administra- 
tion of medical affairs; and 

“Whereas, The House of Delegates of the American Medical Associa- 
tion has repeatedly condemned the issuing of said announcements on poli- 
cies which seriously embarrass the attempts of this organization to secure 
adequate care for the health of the American people and to protect the 
ideals of the medical profession; and 

“WieErEAS, The Board of Regents of the American College of Surgeons 
assembled in Chicago on June 10 promulgated a policy, including a pre- 
payment plan for medical care, restricting so-called private hospitals to 
the members of the staffs of such hospitals, and to physicians acceptable 
to such staffs; and 

WueErEAS, This action of the Board of Regents has been spread to the 
people of the United States through the public press on the opening day 
of the annual session of this House of Delegates: Now, Therefore, Be it 

Resolved, That the House of Delegates of the American Medical Associ- 
ation expresses its condemnation of such practice and of this apparent 
attempt by the Board of Regents of the College of Surgeons to dominate 
and control the nature of medical care and practice; and be it further 
resolved that the House of Delegates requests the board of trustees of the 
American Medical Association and the judicial council to ask the Board 
of Regents of the American College of Surgeons, who are themselves 
members of this American Medical Association, to explain the reason for 
their action and to justify the attempt of a small group within a spe- 
cialistic organization to legislate for all the medical profession in this 
country, truly represented only by the American Medical Association.” 

“The report of the Judicial Council was adopted on motion of Dr. C. E. 
Humiston, Illinois, seconded by Dr. Albert Soiland, Section on Radiology, 
and carried unanimously.” 


TESTIMONY OF RAYMOND R. ZIMMERMAN 
DIRECT EXAMINATION 


Raymond R. Zimmerman said in .nswer to questions that he 
is employed by the Council of Personnel Administration here 
in Washington. i 

The Council is a division of the United States Civil Service 
Commission. It is made up of the directors of personnel of 
the various departments and agencies of the Federal Govern- 
ment. It concerns itself with the personnel problems; the 
human problems of the Government. He has been with the 
Council since August 1939. During 1936, 1937 and 1938 he was 
director of personnel of the Federal Home Loan Bank Board, 
connected with the Home Owners Loan Corporation, as director 
of personnel of the Federal Loan Bank Board. 

The personnel department concerns itself with problems, 
questions of employments, wages, promotion ; questions. of 
training, questions of policy, questions of employment policy; 
labor policy, questions of working conditions, questions | of 
employee health—the human problems of the organization, 
Before that he was in charge of personnel matters for the. 
Continental Oil Company in Oklahoma. 

He obtained his present post with the Government in the 
Council on Personnel Administration through appointment by 
the Chairman of the Council, which is under the Civil Service 
Commission, He described his training and qualifications in 
such work, 

THE H.O.L.C. 


O—I wonder if you could tell us now just generally what 
the Home Owners Loan Corporation is. 
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A—Well, the Home Owners Loan Corporation is an inde- 
pendent instrumentality of the Federal Government. It was 
created by Act of Congress in 1933. And it was organized—it 
was set up, created, for the purpose of refinancing distressed 
home loans. 

Q.—How was it financed? 

A—The initial stock contribution I think was supplied by 
the Federal Reserve—no, by the R. F. C., Reconstruction Finance 
Corporation. 

QO.—Reconstruction Finance Corporation ? 

A—tThat’s right. The original capital was $200,000,000, 
That was the initial capital. 

O—And did it raise additional monies by the issuance of 
bonds? 

A.—Oh, yes. 

Tne Courr:—I don't think you need to go into any detail 
on that. 

Mr. Lewin:—Not much more than that. A little bit more. 

Tue Courtr:—Very well. 

Mr. Lewin:—Your Honor, I think everybody might be 
interested to know who held the bonds. I think the other 
side might want to make some point of that, I don’t know. 

By Mr. Lewin: 

O.—Do you know who bought the bonds of the H. O. L, C.? 

A.—The bonds were sold to the public. 

O.—Now, just describe briefly again the nature of the busi- 
ness of the H. O. L. C. What does it do? 

A.—It was engaged, as I say, in refinancing distressed home 
loans. 

Q.—Does it lend money and acquire mortgages? 

A—Yes. 

O.—Charge interest on those loans? 

A.—That’s right. That’s right. The revenues of the Home 
Owners Loan Corporation come from the interest charged on 
these mortgages, these home mortgages. ; 

Q—Is it self-sustaining financially? Does it earn its 
expense money? 

A—Yes. Entirely. 

O.—Entirely? : 

A.—In other words, it is not supported by taxation; no 
funds appropriated. 

Q—In 1937 and 1938 were its expenses taken out of money 
appropriated by Congress or taken out of its earnings? 

A—Taken out of earnings entirely. 

O—I see. Can you tell us whether or not through 1937 
and the early part of 1938 it was under the jurisdiction of the 
Comptroller General or the General Accounting Office as to 
its expenditures? 

A—I think it went under the— 

Mr. Leahy:—Isn’t that a question of law, if your Honor 
please? 

Tue Court:—Of course it is. 

Mr, Lewin:—It is a question of fact also. 

Tue Court:—He might state it but let us not go into it. 

Mr. Leahy:—May I just state this, if your Honor please, 
if it is or if it isn’t,. whatever it is, it is under some law, 
and that law is the best evidence. 

Tue Court:—lIf you are serious about the objection, I will 
sustain it. 

Mr. Lewin:—All right. 

By Mr. Lewin: 

Q.—About how many employees did the Home Owners Loan 
Corporation have in 1937? 

A.—Well, it varied during the year. 

Mr. Leahy:—All over the United States, you mean, Mr. 
Lewin? 

Mr. Lewin:—That is what I asked first but I am going to 
come down to Washington in a moment. 


By Mr. Lewin: 

O—Do you know what the total number of its average 
employees was in 1937? 

A—It was between 15,000 and 16,000, in that neighborhood. 
It varied from month to month. Home Owners Loan Corpo- 
ration is a liquidating organization. Its staff is decreasing. 

O.—Yes. About how many of those employees in 1937 were 
working here in Washington? 

A—About, between 1,300 and 1,400. There were more than 
that on the home office payroll but one division was located 
in regional offices, although it was carried on the payroll of 
the Washington office, the auditing department. 


QO.—Now, have you ever interested yourself as a personnel 
man throughout the period of your experience in reducing the 
expenses of your employer which result from accidents to the 
employees ? 

A—Yes. That was a responsible part of my work with 
the oil company. Its safety work is an important part of the 
job in a business that is hazardous. 

QO.—Yes. Were the H. O. L, C. employees in 1937 and 1938 
and 1936 subject to any Civil Service requirements ? 

Mr, Leahy:—Will you read that question? 

(The pending question, as above recorded, was read by 
the reporter.) 

By Mr. Lewin: 

O.—Or regulations? 

Mr, Leahy:—Isn't that a question of law also, if your Honor 
please? 

Tuer Court:—Yes, sir, but maybe he can advise the Court 
about it. The Court doesn’t know. 

The Witness:—Am I to answer it? 


By Mr. Lewin: 

Q.—The Court is going to permit you to answer it, yes. 

A Yes. Rules and regulations governing federal workers; 
hours of work; rates of pay; hours of leave; sick leave and 
annual leave; regulations of that sort, the employees of the 
Home Owners Loan Corporation were. 

O.—What is sick leave for a government worker or for a 
worker of the H. O. L. C.? 

A.—Well, it is—it is a period of—time is given with pay 
to the employee who actually—who is ill and cannot work, up 
to 15 days a year; and we speak of it as a sick leave. 

Q.—About how much sick leave is a government worker 
entitled to? 

Mr. Leahy:—He stated fifteen days. 

Tue Court:—He stated it. 

Mr. Lewin:—I didn’t hear that. 

The Wéitness:—Fifteen days is the maximum that they are 
entitled to in a year. However, that leave is cumulative. 

By Mr. Lewin: 

QO.—But of course he has to be sick, I presume, before he 
is entitled to the sick leave? 

A—That’s right. And he must certify that he is sick. 

Q.—Did you make any studies for a Federal Home Loan 
Bank Board of the losses to the business by reason of the 
amount of sick leave taken by the employees? 

A—Yes, sir. As a part of record keeping, regular record 
keeping, we kept track of the amount of time lost through 
sickness, and we interpreted those costs to the management of 
the organization. 

Q.—Was that work done under your direction? 

A.—It was. 

Q.—Had you before that time studied the whole problem 
of the cost to an employer in business of the amount of sick 
leave that his employees take? 

A—Well, I was, and am generally familiar with the amount 
of sick leave that is taken by employees in private industry. 
Is that your question? 

Q—Yes. Are there studies of that question that have been 
prepared by employers? 

A—I think most private employers keep pretty accurate 
records of their costs. 

Q.—Had you any access to the study made by the American 
College of Surgeons on that question? 

A—Yes. I read—didn’t make a careful study of it, but I 
know that it made the observation that there was— 

Mr, Leahy:—I object. The best evidence is the report. 

Tue Court :—Objection sustained. 
res Lewin:—I just asked whether he was familiar with that 
study. 

Tue Courr:—I think he has answered the question. 

By Mr. Lewin: 

O.—Were you familiar with the studies of Westinghouse 
on that subject? 

A.—Yes, sir. 

Se was that study made, was it 1937? 

O.—36? 

<—It was over a period of years, but they released their 
figures in ’36, 

O.—Did you at my request look at your records to ascertain 
the average number of H. O. L. C. employees working here 


in Washington through the three th : 
November, and December of 1936? months period October, 
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A—Yes, I did. Some time ago. 

O—Yes. Now, can you tell me what that average figure 
was? 

A—No, sir— 

Mr. Leahy:—I object. The record is the best evidence. 

Mr. Lewin:—Well, now, your Honor, this is a well-recog- 
nized exception. These records are extremely voluminous. I 
am perfectly willing to have my brother have full access and 
he can count the number of employees and make his own com- 
putation. 

Tur Court:—If it is a matter that is not in printed form 
in the nature of some official report, I think it necessarily 
involves calculations, summations, and I think the witness, if 
he has himself engaged in that, can state it, can state the results 
he has found, from authentic records. 

Mr. Leahy:—Would your Honor kindly ask if he has done 
that personally? 

Tue Courr:—I think he said he had, Mr. Leahy. 


3y Mr. Leahy: 

O.—Did you do this personally, Mr. Zimmerman, make this 
investigation and the study of the records, or did somebody 
else do it and report to you? 

A—I didn’t post the leave cards. 

Q—Did you examine the leave cards and make this com- 
pilation in order to talk about it now, yourself, or did you have 
somebody else do it and report to you? 

A—It was done under my supervision. The leave clerks 
posted the records and made summarization of it for me. 

O.—Then you are taking somebody else’s summarization? 

A—Yes. Regular monthly reports. 

Mr. Lewin:—He said he had this study made under his 
direction; which is very usual to have his clerks do it. He 
couldn't do it all himself. 

Mr. Leahy:—lfi your Honor please, it all depends on how we 
use this word “supervision.” It is a great big question. 

It is one thing to say in a section “I want this thing done,” 
and it is another thing to supervise the doing of it to see how 
it is done. 

As I understand it, he has nothing to do with it excepting 
he told the clerk or two clerks to go ahead and make the com- 
pilation; if the two clerks made the examination they ought to 
be here to tell us about it. I object to the testimony from this 
witness. 


By Mr. Lewin: 

O.—Were these records taken from records kept under your 
supervision? 

A—Yes, sir. 

O.—Did you designate the employees who were actually to 
make the postings? 

A—Yes, sir. 

Q.—Did you tell them what they should do and to what 
records they should look for the information? 

A—No. I think they knew that. 

Q.—Did you tell them what period of time you wanted them 
to make the study of? 

A,—Yes. 

Mr. Lewin:—Your Honor, I submit there is no question but 
that is admissible. 

Mr. Leahy:—I think he has just taken what he assumed some 
other clerks knew; he doesn’t know what the records are, he 
just made a blanket assumption that they knew some records 
and brought back some things. 

The Witness:—These records are audited. 

Tue Courr:—There seems to be a reasonable way to get at 
it. You have to accord the party the right of cross-examination 
and, if Mr. Zimmerman himself didn’t do the work but is pre- 
sented here as a witness to give the result, it denies the other 
side the right of cross-examination as to how the work was 
done and as to the accuracy of it. f 

That is the objection to it, as I see it. 

Mr. Lewin:—It falls under a very well recognized exception 
of complicated voluminous records. 

Tue Court:—Yes, with the results given by the ones who 
bse Sod the defendants h don’t have, f 

You otherwise the ere ve, for 
caenion ae right, of course, which the law gives them of cross- 
examination to test the accuracy of that work, 

Mr. Lewin:—Well, we are perfectly willing to have counsel 
go with us down to the H. O. L. C. to give us the books and 
Jet them sit down there and make these computations ves. 
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Tue Court:—I will say this to counsel in order that it may 
be helpful in determining their final position about it, I am 
inclined to think that the information we want, properly pre- 
sented here in evidence, is admissible, but the question is whether 
you want to go to these original sources for it, take the time 
for it. 

Mr. Leahy:—I think your Honor indicated the positive rule 
of law on the question when you stated to counsel that when it 
was attempted in any case to prove records of this character, 
it was the one who made the compilation itself who was there 
on the stand, not someone else who received it. 

I don’t wish to be technical, it is the last thing in the world 
I want to do besides going down there and looking at the 
records. I am not going to do that. But, if your Honor please, 
L don’t know what records were studied. He said “I assumed 
the clerks knew the records.” I don’t know how they were 
kept or anything about it and I would like to know that. 

Tue Court:—I put this merely by way of suggestion, if 
counsel would rather step to the bench I will make my sugges- 
tion up here. Please step up here. 

Mr. Lewin:—I will restate the question. 


By Mr. Lewin: 

O—Mr. Zimmerman, do you know the average number of 
the employees in Washington of the H. O. L. C. during the 
calendar months October, November, and December of 1936? 

A—Not from memory. 

Q—Could your memory be refreshed by showing you the 
memorandum that you made of it? 

A—Yes, sir. 

O.—Did you make this memorandum, or have it made? 
(indicating.) 

A—Yes, sir (examining paper). 

O—Who physically made this compilation? I suppose the 
stenographer wrote it down, but who prepared it? 

Tue Courr:—He has already stated the actual work was 
done by certain clerks or subordinates that he designated for 
that work. 

I think that is answered, Mr. Lewin. 

Mr. Lewin:—My brother here had some further question 
about it. 

Mr. Leahy:—It is only this, that it is rather difficult to refresh 
one’s recollection when one never had the recollecton to be 
refreshed. 

Tue Courr:—I understand this is the result of that examina- 
tion that he directed. 

By Mr. Lewin: 


Q.—Refer to that paper and answer the question. 

Tue Courr:—You may offer the paper yourself if you wish. 
bef will receive the paper if he identifies that as the correct 

gure. 

The Witness:—The average number of employees in the 
home office in Washington the last three months of 1936 was 
1,534. That is exclusive of 477 that were working in the field 
but on the Washington office. 


By Mr. Lewin: 3 

Q.—So that if you took this 400 and some, how many does 
that leave you as the average you had working in Washington? 

A—The total number on the payroll was 2,011, less 477, 
eh a net of actual employees working in Washington of 
Pp PRok can you give us similar testimony for the year 

A—lIt is here (examining paper) ; total number of the pay- 
roll for this three months, 1,768. Working in the field, 428. 
It left actually employed 1,340, 1,340. 1,534. 

Q.—Mr. Zimmerman, can you give us the average for the 
12 months, 1937? 

Mr. Leahy:—Is that for the whole year? 

Mr, Lewin:—Yes, 

The Witness:—Average for the year 1937 was 1,405, actually 
employed in the home office. 


By Mr. Lewin: 

Q.—Have you had studies made under your direction upon 
which you could make reports each month to the Federal Home 
Loan Bank Board as to the amount of sick leave that was being 
taken by the employees, and the amount that that sick leave 
cost the corporation in dollars and cents? 

A-—That was a regular monthly report that went to the 
management, 
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OI see. I hand you what purports to be such reports and 
ask you whether they are true copies of the reports that were 
submitted each month to the Federal Home Loan Bank Board. 

14—These are copies of the monthly report that went for- 
ward, summarizing the lost time from sickness. 

0.—Yes. Now, did you make studies to show what the losses 
were on the average in those last three months of 1936? 

l—We did. 

O.—Will you tell the jury what those losses were in dollars! 

Mr. Leahy:—I object to that as being entirely immaterial 
and irrelevant, if your Honor please. 

None of the issues in this case are broad enough to include 
testimony of that character. 

Mr. Lewin:—Didn’t you argue that to the jury? 

Mr. Leahy:—1 didn’t argue it at all. 

Mr. Lewin:—I beg your pardon. He argued to the jury that 
somebody had made a claim that the cost to the Home Owners 
Loan Corporation was $500,000. Do you remember those 
words ? 

Mr. Leahy:—I was answering what you said, when, if, and as. 
add Lewin:—And I have answered what you said by evi- 
dence. 

Tue Court :—What is there in the indictment that is con- 
nected with that? 

Mr. Lewin:—I will give it to you (examining papers). The 
allegations of the indictment to support this very well are those 
connected with Group Health Association, and which describe 
that corporation and its functions and its business. 

Tue Court:—Well, read the particular one that relates 
to this question if you can find it. 

Mr. Lewin:—There is no allegation in the indictment that 
the average number of employees of the Home Owners Loan 
Corporation was any amount. 

Tue Court:—I hardly see the relevancy of it. Of course 
there were certain motivations that actuated the organization 
of Group Health, but what they are is unimportant and we will 
take a lot of unnecessary time if we got into it. 

For the purposes of this trial we take Group Health to be 
a legal organization with the right to function along these 
lines of the prepayment group plan. 

Now, that is all we are interested in. I am not going to 
extend this trial into any unnecessary features. We might 
just as well go back 130 years and find out what actuated the 
birth of the American Medical Association. We aren’t con- 
cerned with that now. 

Don’t you see? 

Mr. Lewin:—Yes, your Honor. I just don’t want to be in 
the position after that opening statement of Mr. Leahy’s— 

Tue Court:—But you cannot try this case on the opening 
statement of Mr. Leahy. If you are going to, I will have to 
direct a verdict now, don’t you see? 

Mr. Lewin:—No, I don’t, your Honor. 

THE Court:—That is one thing I think we had better wait 
for now. We are trying the case on the indictment now. The 
burden is on the Government to prove the indictment and we 
are going to keep reasonably within the limitations of that 
indictment. 

Mr. Kelleher:—ls it your Honor’s position that in showing 
the organization of Group Health we should not go into the 
financing of that Group Health? 

Tur Courr:—We are going into it only so far as it is rea- 
sonably necessary relative to this case. I am not going into 
all the details of any organization any further than is necessary 
to keep it a pertinent question here. 

This case opens up so many avenues of inquiry that there has 
to be a limitation. 

Mr, Lewin:—Your Honor, we feel we have absolutely 
nothing to conceal, 

Tue Courr:—There is nothing to conceal, so far as the 
aspects of Group Health are concerned, which I have stated, 
and we are not entering into any conjectures or suspicions one 
way or the other about it. We are simply going to keep 
Within reasonable limitations here. 

This indictment is your chart. 

Now, let us go along with it. 

I will sustain that objection. 

Mr, Lewin:—All right. 

By Mr, Lewin: : 

O.—Did you have occasion to consider how this financia 
expense, whatever it might be, might be reduced on behalf of 
your employer? 

Mr. Leahy:—I object to the question as immaterial. 

Tue Court:—Objection sustained. 
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By Mr, Lewin: 

O—Specifically, did you have occasion to consider an 
employee medical health plan? 

A,—Yes, sir. 

Q.—For the employees of the H. O. L, C. here in Wash- 
ington? 

A—Yes, sir. 

O.—What study of such a subject did you make initially 
of yourself? 

A—Of Group Health practice? 

O.—Yes. 

A—Well, I first familiarized myself with—with the plan 
of the Standard Oil of Louisiana at Baton Rouge. 

Dr. Adams, a medical director, described his plan to a 
group of us at the American Management Association in 1935. 
And it was there that I received first detailed information as 
to how the employees cooperative of this character could func- 
tion in an organization. 

He described to us that it was— 

Mr. Leahy:—I object to what he described. 

By Mr. Lewin: 

O.—Was he a doctor of medicine? 

A—He was. 

Q.—What connection did he have with the Stanocola group 
you mentioned? 

A—He was the medical director of the Stanocola group plan. 

Q.—Did the speech you heard him give deal with the subject 
of prepayment plans? 

Mr. Leahy:—I object. 

Tne Court :—Sustained. 

By Mr. Lewin: 

O.—Did you haye a conversation with Dr. Adams after you 
had heard his explanation? 

A—I did. 

O.—What was the subject matter of the conversation? 

Mr, Leahy:—1 object. 

Tue Court :—Sustained. 

By Mr. Lewin: 

Q.—Why did you go up and have a talk with Dr. Adams 
after his speech? 

Mr. Leahy:—I object, as being immaterial. 

Tue Court:—Objection sustained. 

By Mr. Lewin: ‘ 

Q.—Did you make a trip down to inspect the Stanocola plan? 

A—I did. 

O—Did you do that before Group Health Association was 
formed? 

A—I did. 

Q.—About when did you go? 

A—lIn January 1937. : 

Q.—And how much time did you spend down there? 

A.—Two days. 

Q—And just what did you do? 

A—wWell, I inspected their plan from stem to stern. 

Q.—Stem to stern. 

A—Visited—I talked first with the medical officers, the 
staff, visited the clinic, observed it in operation, talked with 
some of the patients, talked with the management of the com- 
pany, the vice-president and general manager. 

Q.—Of the Standard Oil Company of Louisiana? 

A.—That’s right. Went out into thé refinery and talked 
with some of the supervisors, trying to make up my mind 
whether they had a good thing or not. I was looking it over. 

Q.—Did you seek advice from the doctors who were on the 
staff of the Stanocola? 

A—Yes. We told them that we had a simi 5 

Mr. Leahy:—I object. ar ueabiens 

Mr. Lewin:—What is your Honor’s ruling on that? 

fe erties seals ba been answered. I wouldn't attempt to 
ee Ps i peice 0 Wig Bc rangi Lene necessarily, that 
ahigaiacs is the basis of Mr. Leahy’s 
; ae ey but I think his objection is premature. 
the subject of the mwedical. Hem: —— from: thes Cenaere. We 

By Br. Lewin: plans and prepayment groups. 

Q.—What is your answer to that? 

Tne Court:—He said he was. 
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By Mr, Lewin: < 

Q.—Can you name some of the doctors you discussed it with 
down there at the Stanocola? 

A—Dr. Irwin was their medical director, 
Dr. Morris. 

O—Did you meet Dr. Boyzet? 

A—Yes. Dr. Boyzelle, I believe it was. 

O.—How fully did you discuss it with these doctors? Don't 
tell us what you said, but how fully did you go into it? 

A—The size of their organization; their costs; their services; 
their dues to members; took a look at their budget; took a look 
at the physical equipment of their clinic. We asked all the— 

Mr. Leahy:—I object. 

Tue Court:—Yes. Don't tell the conversation. 

By Mr. Lewin: : ; 

O.—Did you go into the results of its operations? 

A—Yes. 

O.—How long had it been operating when you saw it? 

A—Oh, I was there in 1937. It was started in 1921. 

O.—What conclusion did you arrive at as a result of your 
inspection as to its results? j 

Mr. Leahy:—I object, as immaterial, if your Honor please, 
what his conclusion was. 

Tue Court :—Objection sustained. 

By Mr. Lewin: 

O.—Now, did you have occasion to meet a gentleman named 
Mr. R. V. Rickcord? 

A—Yes, sir. . 

OQ.—When did you meet Mr. Rickcord and under what circum- 
stances? 

A—It was in the early part of 1930, to my recollection. 

O.—Did he come to see you? 

A—He did. 

O—Who was Mr. Rickcord? 

A—Mr. Rickcord was an employee of the Twentieth Century 
Fund? 
= O.—Twentieth Century Fund. What is the Twentieth Century 

und? 

A—Or, the Good Will Fund. One of the two. 

Q.—Are they affiliated, those two funds? 

A—Yes, they are. I understand they are. 

OQ—What is the Twentieth Century Fund, and what is the 
Good Will Fund? 

A—The Twentieth Century Fund is a philanthropic institu- 
tion, foundation. It was financed by the—by Mr. Filene, Boston 
merchant. 

Q.—How is it governed? 

A—By a Board of Trustees. 

O.—Do you know the names of any of the members of the 
Board of Trustees as of that time? 

A—lI remember their letterhead. The first one was Newton 
D. Baker and the last one on the list was Roscoe Pound. 

Q.—And Roscoe Pound was many years the Dean of the 
Harvard Law School? 

A—Right. 

Q—Newton D. Baker, of course, was the Secretary of War. 
Were there other men of equal attainments on that board? 

A—Henry S. Denison is a name I recall. New England 
manufacturer. Henry Brewer, president of the Bowery Savings 
Bank. I don’t remember the names of all of them, but I have 
the names of some of them. Morris Leeds of Philadelphia is 
one. 

O.—The present Attorney General of the United States? 

A.—No, sir. 

O.—Was he later?. 

A—I don’t know. 

Q.—Was the Solicitor General of the United States a member 
of that board? 

A.—Not at that time. 

Q.—Do these funds and foundations you have mentioned pub- 
lish reports and studies from time to time? 

A.—tThey do. : 

Q.—Were you at that time familiar with any of their studies? 

A,—Not intimately at the time I first met Rickcord, no. 

Q.—After meeting him, did you have occasion to familiarize 
yourself with any of the studies of those foundations? 

A.—Yes. I received from him, a week or so later, a copy of 
a report that they published, called How to Budget Health. 

O.—Was that the report that you studied? 

A—lIt was a study that had been made by that organization. 

Q.—What had been Mr, Rickcord’s experience with such 
matters, if any, up to that time? d 

Mr. Leahy:—He could know that only by hearsay. I object, 

if your Honor please. 


There was a 
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Tue Court:—The objection is sustained. 

By Mr. Lewin: 

O.—Had Mr. Rickcord been in personnel work? 

A—He had. 

O.—With what companies? 

A—Brooklyn Edison. 

Mr. Leahy:—We still have to object. 

Mr. Lewin:—I suppose we all learn from hearing about these 
things. I don’t know how anybody can— 

Mr, Leahy:—We can only get testimony in court on what we 
know. 

Tue Court:—I think the objection may be sustained. 

By Mr, Lewin: 

Q.—Did you and Mr. Rickcord have any discussions during 
the year 1936 after you met him? 

A—Yes, sir. 

O.—What things did you discuss? 

A—He came to my office to get some information on costs— 
health—sick leave costs. The first time I had met him, he was 
directed to come to us, I understand— 

Mr. Leahy:—I object. I object. 

Tue Court:—Put your next question. 

By Mr. Lewin: 

O—What was the subject matter of your discussions ?. 

Mr. Leahy:—I object. Again, it is immaterial and hearsay. 

Mr. Lewin:—This man participated in those discussions. 

Tue Court:—Even so, I do not see the relevancy or the 
materiality of it. The objection is sustained. 

Mr. Lewin:—Your Honor, I wonder if you recall these 
charges of godfather and godmother. 

Mr. Leahy:—He is still on that talk, your Honor. 

Mr. Lewin:—You are going to hear a lot about that talk 
before I am through with this case. 

THE Court:—I have the indictment before me. I am going 
to hold you as close as I can to that. I do not see anything 
in the indictment about this. 

Mr. Kelleher:—The indictment alleges it was organized, and 
these are the circumstances leading up to the organization. 

Tue Court:—I have ruled that the motives which brought 
about this organization are not relevant. If you wanted to 
go off into by-ways, it might be argued as appropriate, but 
I think it is too remote. 

Mr. Lewin:—I should like to show, your Honor, that this 
was carefully worked out; that it was not a half-baked plan 
for medical advice, and all the rest of it. I haven’t a thing 
to hide, and I should like the jury to know it. 

Tue Court:—I do not imagine the jury is suspecting you 
of hiding anything. 

_ Mr, Lewin:—What other basis could there be for that open- 
ing statement? 

Mr. Leahy:—You must be frightened to death. 

Mr. Lewin:—I am not frightened; I am shocked by it. 

Mr. Leahy:—I am glad it has some effect. 

Mr. Lewin:—lf there is going to be anything exposed in 
this case, it is going to be that opening statement, from stem 
to stern. 

Tue Court:—Let us get along. Let us not try Mr. Leahy 
just now. Let us get along. 

I see on my copy of the indictment, on page 14 of the 
defendant’s copy, that group health has a certain description 
here, and I think we ought to stick reasonably within the 
limits of that description. 


By Mr. Lewin: 

QO.—As a result of those talks with Mr. Rickcord and of your 
trip to Stanocola and of your reading these studies on the 
ee: of prepayment plans, what did you do in the fall of 


A.—I had some conyersations with officers of the Home 
Owners Loan Corporation. 

O.—About how many such meetings did you have? 

A—Oh, there must have been four or five—six. 

O.—What did you discuss with them? 

Mr, Leahy:—I object. 

Tue Courr:—The objection is sustained. 

By Mr, Lewin: 

O.—Did Mr. Rickcord attend these meetings? 

A,—Some of them—all of them, I guess, Yes, all of them. 

O.—Did he make any suggestions as to what you gentlemen 
might do? 

Mr, Leahy:—1 object. 

Tue Court:—The objection is sustained. 
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By Mr. Lewin: 

O—As a result of these conferences with the officers of 
the Home Owners Loan Corporation, what, if anything, did 
you determine to do? 

A.—We determined to organize a group health plan—coop- 
erative. 

QO—Who is Mr. John Fahey? 

A—Chairman of the board. 

Q.—Chairman of the board of the Federal Home Loan Bank? 

A—Yes. 

Q.—Up to this time had you approached Mr. Fahey on this 
subject at all? 

A—I had not. 

Q.—Did you make any approaches to him after you had 
these discussions among the subordinate executives? 

A—Not until we presented the matter to the board and 
pointed out that some initial financial system—— 

Mr, Lahey:—I object. 

Tne Court:—Yes. I would not go into that. 

By Mr. Lewin: 

Q.—Who is Mr. Luke Keeley? 

A—He was president of the Employees Credit Union. 

Q.—Was he an employee of the H. O. L. C.? 

A.—He was. 

O.—What is a credit union? 

A—A credit union is an employees’ bank, a financial insti- 
tution that is chartered and supervised by the District of Colum- 
bia or the Federal Government. 

Q.—It is a small loan bank? 

A—An institution into which employees may deposit their 
savings, and loans are made to members of the credit union, 

Q.—Do you know what the extent of such loans is? 

Mr. Leahy:—I object; it is immaterial. 

Tue Court :—The objection is sustained. 


By Mr. Lewin: 


Q.—Did Mr. Luke Keeley come into these discussions? 

A.—He was present in one of the meetings. 

Q.—Did the Credit Union take any position with regard to 
the subject matter of the discussion? 

A.—The executive committee voted that—— 

Mr. Leahy:—I object; the best-evidence rule. 


By Mr. Lewin: 


Q.—Were you a member of the Credit Union? 

A—I was. 

Q.—Will you tell us what position the credit union took? 

_ Mr. Leahy:—I1 object; the best-evidence rule; also, it is 
immaterial. 

Mr, Lewin:—This seems to be a little different from that 
protestation Mr. Leahy made a little while ago. 

THe Court:—I will sustain the objection. I think it all 
trespasses upon the general nature of my ruling, Mr. Lewin. 

Mr, Lewin:—I thought not. I thought I was observing your 
Honor’s ruling. 

THE Court:—I think it is all very much of the same order. 
After all, it is not all these preliminary elements that finally 
went into the formation of Group Health, for the reasons I 
have indicated. 


By Mr. Lewin: 


Q.—Did you participate with Mr. Keeley in the formation 
of a report to the Home Owners Loan Association bank board 
on the studies that you had been discussing? 

A.—Yes, sir, we drafted a letter. 

Q.—Is this the letter, dated Sept. 22, 1936 (handing a paper 
to the witness) ? 

A—It is. 

Tue Court:—Whom is that to, please? 

Mr, Lewin:—This was to the members of the board—the 
Federal Home Loan Bank Board—and it is signed by the 
Washington H. O. L. C. Federal Credit Union, by Luke E. 
Keeley, President. 

I ask that it be marked for identification. 

(Letter of Sept. 22, 1936, from Washington H. O. L. C. Fed- 
eral Credit Union, by Luke E. Keeley, President, to Federal 
Home Loan Bank Board, was marked as U. S. Exhibit 9 for 
identification. ) 

(Mr. Lewin handed U. S. Exhibit 9 for identification to 
counsel for the defense.) 

Mr. Leahy:—I pass this to the Clerk and ask that he in turn 
pass it to your Honor. cs 

Tue Courr:—(After examining paper) What about it? 

Mr. Leahy:—We object, if your Honor please, because it is 
right within your Honor’s ruling. 
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Tue Court:—I sustain the objection, 


By Mr, Lewin: 

O.—Did you approach the Bank Board itself with any recom- 
mendations for the establishment of a prepaid clinic among the 
employees ? 

Mr. Leahy:—Can't we get down to it? I do not like always 
to be put in the position of objecting. Your Honor has indi- 
cated the line, This puts me in a bad light. 

Mr. Lewin:—I do not think it puts you in a bad light. I 
think you have put yourself into a bad light. 

Mr, Leahy:—I don’t care much what you think. } 

Mr, Lewin:—I should like to show, your Honor, that this 
was an employee plan. 

Mr. Leahy:—We agree to that. Let us admit. It was an 
employee plan, a group plan of the employees, if that is what 
you want us to admit. Then we can get on. : 

Mr. Lewin:—I don’t want you to admit it unless it is true, 
but I happen to be able to prove it. : 

Tue Court:—lIf it is admitted, you do not need to prove it. 


By Mr. Lewin: 

Q.—What was the attitude of the Home Loan Bank Board 
toward the plan? 

Tue Court:—Are you objecting or not? 

Mr. Leahy:—Yes, your Honor, I am objecting. 

Tue Court:—I sustain the objection. I do not like to have 
to insist, Mr. Lewin, upon my rulings being respected, but it 
does seem to me that all this falls under the same ruling that 
I have made. Of course, I might be ruling on individual ques- 
tions of a general nature— 

Mr. Lewin:—I think perhaps my trouble is that I do not 
understand it. I have now got a concession from the opposing 
side with which I am content, on one issue. 

Tue Court:—I just want you to understand the background 
of my ruling. There is an allegation here on page 14 of the 
transcript of the indictment which describes Group Health. The 
general nature of that organization is appropriate undoubtedly 
as it is described here. The question as to the motives which 
actuated the organization of Group Health is unimportant. 
Group Health is not a part of this suit. 

Mr. Lewin:—That is true. 

Tue Court:—I will repeat what I have already said: that 
the propriety of organizing it and the legality of it are not in 
issue here in this case. If that is so, why make it an issue? 
Don’t you see? All these questions go into things that deal 
with the actuating motives for the organization of it, the pro- 
priety of its being organized. I do not think they are relevant. 

I have some responsibility to keep this case within reasonable 
limits. I think these questions would open up a very broad 
avenue of inquiry, which I should like to have omitted, if it 
can possibly be done. 

Mr. Lewin:—I wonder if your Honor would elaborate upon 
your ruling and inform us whether this grant of $40,000, which 
the H. O. L. C. made in order to get Group Health started, 
is in issue. 

Tue Court:—It is not in issue so far. I, of course, cannot 
anticipate too far ahead and determine what turn the case will 
take. At the present moment, however, it is not in issue. 

Let me disabuse your mind of one thing. The statements 
that counsel make do not make issues in the case. The issues 
are made on the allegations of the indictment and the plea of 
not guilty. I am not permitting counsel on one side or the 
other to make the issues in this case; they are going to be 
made upon this indictment and the plea of not guilty and then 
the Subordinate issues upon the testimony which is relevant to 
this indictment. 

That is the way the matter presents itself to me at the 
present time. 

I myself do not want to sit here and make rulings on the 
admissibility of evidence unless it is obviously out of order. 
I want counsel to try their own cases in their own way, but 
when objections are made I have to rule upon them. If testi- 
mony is permitted to go in here and open up these questions, 
I cannot permit counsel on one side to present something that 
raises a subordinate issue of fact and not permit the other side 
° Sot ve t bind lf h 1 

0, I cannot bind myself as to what my rulings will i 
the future. It all depends on what Bevelerd: “e iy 

Mr, Lewin:—I think your Honor’s discussion of the issues 
has been very helpful. I assure you I am going to try to stay 
within that ruling. During the evening I shall revamp a great 
deal the presentation of this case in the light of your Honor’s 
ruling and shall eliminate much of it. 
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Tue Covrt:—I do not want to mislead counsel on one side 
or the other. I would not suggest for a moment what my 
ruling would be on any particular question. I am giving you 
what I think is a very sound view of the proper course that 
the case should take, but I will not go any further than that. 

Mr. Kelleher:—Your Honor, may I suggest this: that cer- 
tain of the documents of the defendants which the Government 
intends to offer contain references to this grant. Perhaps it 
might be helpful if there were some present ruling as to the 
relevancy of this grant. 

Tur Court:—I cannot go too far about that. I have got to 
take up these questions as they arise. I have indicated perhaps 
more than a court would usually do what my general view of 
the situation is, for the guidance of counsel, but I do not want 
to be bound and I do not want to bind counsel too tightly as 
to what they should do. They know their cases better than 
I do. I am not attempting to direct them. 

Mr. Lewin:—I can see now that I was offending against 
your Honor’s ruling and did not realize it. Iam sorry, I think 
we can cut it down very materially and be prepared to proceed 
accordingly tomorrow. 


Tuespay, Fesruary 11, Morninc 
TESTIMONY OF RAYMOND R. ZIMMERMAN 
(CONTINUED) 

DIRECT EXAMINATION—RESUMED 


By Mr, Lewin: 


O.—Mr. Zimmerman, after Group Health was incorporated on 
Feb. 24, 1937, did you participate in efforts of that corporation 
to get a medical director to handle the medical affairs of that 
group? 

A—Yes, I did. 

O.—Tell the jury what steps you took to find a medical 
director for Group Health. 

A—tThe first thing we did was to go and see the Surgeon 
General of the Army, General Reynolds. That was about 48 
hours after we knew we would be financed, that we had the 
money. We went to General Reynolds and explained the fea- 
tures of our plan, all of the elements, and asked his assistance 
in locating and finding a man competent to give leadership to 
the plan as medical director. 

O.—Can you fix the approximate time of that interview? 

-l—yYes, it was on March 24th. 

O.—1937? 

A—37. 

Q.—And were you able to obtain assistance from Surgeon 
General Reynolds? 

A.—He offered assistance. He said that he would be— 

Mr. Leahy (interposing) :—I object to what he said. 

Tue Court:—What who said? 

Mr. Lewin:—Surgeon General Reynolds. 

Tue Court :—Sustained. 

By Mr. Lewin: 

O.—What assistance did he offer? 

1.—He brought to our attention the name of Colonol Glenn 
R. Jones, a medical officer with whom he had a long acquain- 
tance and whom he thought would be an ideal man for the 
position. 

O.—Now before you tell us more about Colonel Jones, did 
you make any efforts to find anyone else who might be suitable 
as a medical director? 

A—tThe next day we had a talk with Admiral Rossiter. 

O.—Who was Admiral Rossiter? 

A,—The Surgeon General of the Navy. 

O.—What position does he now hold here in the city of 
Washington? ’ i : 

A.—I am not certain. In connection with the Gallinger Hos- 
pital, I believe. , 2 ; 

Q.—The Gallinger Hospital: is that a Government hospital? 

A—Yes. 

O.—Did you ask Admiral Rossiter for assistance? ' 

A.—We had the same kind of a discussion with him as with 
General Reynolds, and he told us— 

Mr. Leahy (interposing) :—I object to what he told you. ; 

Tne Courr:—Don't tell that; don’t repeat the conversation. 


By Mr. Lewin: 

O.—What did he do as a result of your conversation with 
him? 
" Ae searched some of his files; made some telephone calls, 

O.—Did he suggest anybody for medical director? 

A.—He made several suggestions, none of which were pursued 
because— “ ‘ S 

Mr. Leahy (interposing) I object. 

THe Court:—Yes, sustained. 
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By Mr, Lewin: 


O.—Now, returning to Glenn R. Jones, what qualifications, 
if any, did he have for the position of medical director? 

A.—Colonel Jones seemed to be an ideal man for this type 
of job. He was trained in George Washington University, 
taught there, and later went into the Army. He had been the 
commanding officer of the base hospital at Camp Devens, 
Massachusetts, I had served there as an officer and ‘knew 
something of the work there, although I didn’t know him; I 
knew the problems. He had served with distinction under 
General Wood at Camp Funston in the organization of the 
hospital there. He had received a distinguished service medal 
for that work. 

O—What recommendation did General Reynolds give to 
Colonel Jones? 

Mr. Leahy:—1 object. 

Tue Court:—What is that? 

(The pending question, as recorded, was read by the reporter.) 

Mr. Lewin:—This isn’t offered for the truth; for the fact. 
The fact that he was recommended. I am later going to prove 
that Group Health was deprived of Colonel Jones’ services, 
I want to show the fact of what these people believed to be the 
qualifications of the man. 

Tue Court:—It comes within the rule announced yesterday. 
All these preliminaries only go to show why the particular man 
was selected. You see we are going off on a lot of remote, 
collateral issues. 

Mr, Lewin:—I agree completely, and I have taken it to 
heart, your ruling of yesterday. But I want to point out to 
your Honor that this strikes right into the heart of the 
restraints. The charge in the indictment is that this man was 
prevented from going along with Group Health; it is one of the 
restraints charged. 

Tue Court:—Well, if you can show the restraint, show it. 

Mr. Lewin:—We want to show that Colonel Jones was the 
first of the proposed medical directors whose services Group 
Health was deprived of because of the activity of the defendants. 

THE Court:—Well, if there is a restraint, if you can show 
the restraint, do so. It doesn’t make any difference whether 
he was the first or the fourth. It doesn’t make any difference 
whether he was competent or not. If they offered restraints, 
show them; whether the man was a good man or a bad man 
is not at this time directly in point. 

By Mr. Lewin: 

Q.—What attitude did Colonel Jones manifest toward your 
proposition ? 

Mr. Leahy:—That calls for a conclusion on the part of the 
witness. 

Tue Court:—Yes, sustained. 


By Mr. Lewin: 


Q.—What did Colonel Jones say about your proposition? 

Mr. Leahy:—Objected to as calling for hearsay. 

Tue Court :—Sustained. 

Mr. Lewin:—We are going to show that Colonel Jones became 
one of the co-conspirators in this case. We want to show at 
first that he was in favor of the proposition and then against 
it for good substantial reason; because he joined forces with 
the opposition. 

Mr, Leahy:—That is an entirely new charge. 
my objection; it is pure hearsay. 

Tue Court :—Sustained. 

By Mr. Lewin: 


Q.—Did you offer Colonel Jones the medical directorship? 

A.—We did. 

O—Did he accept it, the medical directorship? 

A.—He said that he wanted— 

Mr. Leahy (interposing) :—I object. 

Tue Courr:—Will counsel step up? 

(Counsel for both sides approached the bench and conferred 
with the Court.) 

By Mr, Lewin: 

O.—Do you know Major General Ireland? 

A.—No, sir. 

O.—Do you know whether Group Health offered him the 
medical directorship? 

A.—I never heard of it. 

O.—Now passing the Colonel Jones incident for the moment, 
what other efforts did you make to get a medical director: 
Did you haye a conversation with Dr, Thomas E, Neill, the 
president of the District Medical Society? 

(The witness testified in reply to questions that the conyersa- 
tion was some time in April or May 1937, in the home of John 
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Childress, an officer of the Home Owners’ Loan Corporation, 
interested in Group Health, They went at invitation of Childress, 
The witness arrived after the interview had started.) 

QO.—Now, will you tell the jury what was said to Dr. Neill 
in regard to Group Health and its medical directorship and what 
Dr. Neill replied? 

A—Well, we were discussing the whole problem; the method 
or plan of what we intended to do. One statement I remember 
that Dr. Neill made was that while he was interested he couldn’t 
make a decision about accepting the directorship until he knew 
the attitude of the District Medical Society. 

Q.—Did Dr. Neill come as your medical director? 

A.—He did not. 

(The witness then stated that a medical director was secured 
in May; Dr. Brown had been recommended by the medical 
director of the Veterans Bureau, Dr. Griffith. Dr. Brown had 
been employed in the Veterans Administration. When employed 
he was compensated with a salary. His first task was to develop 
a floor plan for the clinic, assist in the establishment of a clinic; 
the determination of the necessary equipment, and at the same 
time he was working aggressively in trying to assemble a medi- 
cal staff. During the summer of 1937 he obtained Dr. Raymond 
D. Selders, a surgeon.) 

O.—Now, did you in the early summer of 1937 meet with the 
defendant Dr. Woodward, of the American Medical Association? 

A—Yes. He came to my office. 

O.—Will you tell the jury the circumstances under which he 
came to your office: had you met him before? 

A—No, I had not. It was in early June, as I recall, he came 
to my office. 

Q.—Now tell the jury just as nearly as you can recall what 
was said to Dr. Woodward by you and what he said to you. 
How did he introduce himself? 

A.—He introduced himself as a doctor from Chicago, and as 
being in the employ of the American Medical Association; that 
he was also a lawyer; that he had previously lived in Washing- 
ton and was acquainted here. He told me at the outset that he 
was familiar with what was going on here and discussed the 
matter of a loan from the Home Owners’ Loan Corporation. 

O—To whom? 

A—To Group Health Association. 

Q.—A loan or a grant? 

A—He considered it a loan, spoke of it as a loan, and said 
that if Home Owners’ Loan Corporation could make a loan of 
this character why couldn’t it make loans to other organizations, 
other departments of the Government, or other units in the Home 
Owners’ Loan Corporation? I told him that it was clear that 
he wasn’t familiar with the act which created the Home Owners’ 
Loan Corporation; that Home Owners’ Loan couldn’t make a 
loan of that character to anybody, and had not made a loan to 
Group Health Association, and could not make a loan to anybody 
else; and he asked for a copy of the act and I gave it to him. 

Q.—Did he ask for anything else? 

A.—Yes, he said he was on his way to Atlantic City to attend 
a meeting of the American Medical Association and wanted to 
take a copy of that contract with him which the Home Owners’ 
Loan had with Group Health Association. 

QO.—Did you give him a copy of the contract? 

A—No. 

Q.—Did you have a copy of the contract? 

A—No, I did not. 

Q.—Did you obtain one for him? 

A—No, I did not. 

QO.—What did you tell him with regard to the contract? 

A.—I told him the contract was in the office of the secretary 
of the Corporation; I couldn’t supply him with it. 

Q.—Did he say anything else about Group Health Association 
at that time? 

A—Yes, we talked about it for a while. 

O.—What did he say? 

A.—Well, he said that the District Medical Society was deeply 
concerned about the whole matter and that it was going to be a 
subject of discussion at the Atlantic City meeting. 

O—Did he say anything further as to the attitude of the 
American Medical Association and the District Medical Society 
toward Group Health Association? 

A,—He made it clear that they were opposed to it; that they 
weren't in favor of it— 

Mr. Leahy (interposing) :—I object—that is a conclusion: 
What did he say? 

By Mr, Lewin: 

Q.—As nearly as you can recall, give Dr. Woodward's words 
on that subject, and you can describe his attitude as well. 


-1.—His attitude was clearly antagonistic. He made it clear 
that he was not in favor— 

Mr, Leahy (interposing) :—Just give us what he said. 

Tue Court:—Yes; what was said by the doctor. 

The Witness:—He said the whole plan was going to be given 
a going-over at the American Medical Association. 


By Mr. Lewin: 


O.—Did he say anything about what would happen to Group 
Health Association after this meeting of the American Medical 
Association ? 

A.—He predicted that it would be the end of it. 

Mr. Leahy:—I object to that. 

Mr. Lewin:—What is the matter with that? Isn't that the 
substance of what he said? He predicted that it would be 
the end of it. How can you get it any closer? 

Tue Court:—Are those his words, in substance: I don’t 
expect him to give the exact words. 

The Witness:—Yes. 

Tue Court:—That may stand. 


. . . . . 


In reply to questions the witness stated he attended a meet- 
ing of the excutive committee of the District Medical Society 
around June of 1937. 

O.—Now how did you happen to go to that meeting? 

“l—I don’t recall, definitely. I was called and invited to 
attend. I think it was Mr. Penniman. It could have been Dr. 
Brown. 

QO—Who is Mr. Penniman? 

A.—He was the president of the Association. 

Q.—Do you remember Dr. Conklin being there? 

Al—lI think he was there. 

O.—Was the defendant F. X. McGovern there? 

A.—I am not sure. : 

Q.—Do you know Dr. McGovern; did you know him before 
that time? 

A—I don't think so. 

Q.—Was Dr. William M. Sprigg there? 

A—I don’t remember who the gentlemen were. I was invited 
to be present. I hadn't arranged the meeting and wasn’t clear 
as to the purpose of the meeting until after I got there; I 
can't remember the names of the people there. 

O.—Was Dr. Neill there? 

Al.—I don’t remember that. 

QO.—What subjects were discussed at that meeting? 

A.—The meeting was called for the purpose of explaining 
to the group that Group Health was about to operate; the 
kind of plan it was, and how it was intended to function. 

Q.—And was that explanation made by you? 

A,—The speakers were Mr. Penniman and Dr. Brown; Mr. 
Penniman spoke first and Dr. Brown then. I didn’t speak. 

Q.—Did the members of the executive committee ask ques- 
tions? 

A—Yes. 

O.—Was it a friendly meeting? 

A.—Yes, not unfriendly ; it was a pleasant meeting. 

Q.—How long did it last, approximately ? 

A.—I don’t remember; not too late. 

O.—Where did the meeting take place? 

A—In the office of the District Medical Society. 

Q.—Some time later did you have occasion to attend another 
meeting with representatives of the defendant District Medical 
Society? 

A—When they came to meet with the Board of Trustees 
of Group Health Association; I attended that meeting. 

Q.—Can you remember any of the doctors who came from 
the District Medical Society to attend the meeting with your 
board? 

A.—A Dr. Macatee. 

Q.—Was Dr. Conklin there? 

A —aAgain I wouldn't be sure. 

Q.—Dr. Groover? 

A.—Yes, he was there. 

Q.—Dr,. Verbrycke? 

A—I don’t remember; again I wasn’t an officer of the Asso- 
ciation, and I was invited to attend. 


Q.—Do you remember who was present for the trustees of 
the Group Health Association? 
Well, the meeting was well attended. My judgment 


oe be that the majority were there; some could have been 
absent. 

Q.—Do you know whether arrangements were made to take 
down the conversations or discussions there? 

A.—Yes, I remember that notes were taken. 

a ae was the subject matter of the discussion at that 
meeting 


. . . . . - . 
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By Mr, Lewin: 

O.—Tell us what the subject matters were that were dis- 
sie woe was Group Health Association discussed again? 

—Yes, 

The witness testified that Group Health Association, Inc., was 
opened the first of November 1937. He saw Dr. Neill again 
after the clinic was opened, in his office on a Saturday after- 
noon, with Mr. Penniman, Mr. Kirkpatrick and Mr. Loomis. 

O.—Who sought the interview, if you know: Dr. Neill or 
the Group Health Association officials ? 

A.—I think the Group people. I didn’t arrange the meeting. 

O.—What was the subject matter discussed? 

‘A—I don’t believe I can remember the details of the meet- 
ing; I haven't refreshed my memory. 

Q.—Was the meeting concerned with Group Health Asso- 
ciation? 

A—lIt was. 

O.—Mr. Zimmerman, did you have occasion to ascertain what 
the salaries of the various members of Group Health Associa- 
tion were about the time the clinic opened, Nov. 1, 1937? 

A—Yes, I knew at the time. 


Q—Mr. Zimmerman, will you tell the jury what percentage 
of the members of Group Health Association, as of Nov. 1, 1937, 
when your clinic opened, earned $4,000 or less? 

A.—Eighty-four per cent earned $4,000 or less. 

O.—What per cent would you say earned less than $2,000 
a year? 

A—Fifty-eight per cent, fifty-nine per cent—58.9—58.8. 

Mr. Lewin:—Your Honor, with the exception of the subject 
matter which is subject to your Honor’s ruling, I have finished 
the direct examination of this witness. I can conclude it with 
the privilege of bringing him back? 

Tue Covrt:—I suggest I consider that point through the 
noon recess, and if I change my ruling I will give you an 
opportunity to recall this gentleman on that one ground; which, 
of course, would give the other side an opportunity to cross- 
examine on it. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q—As director of personnel what were your duties? 

A.—Well, as director of personnel I concerned myself with 
questions of employment policy; personnel policy; standards of 
employment; questions of pay; questions of salary administra- 
tion; questions of hours of work and working conditions; and 
questions of employee health; questions of training; and some 
of the questions of organization. 

O.—Did you have the authority to hire and fire? 

A—No. That authority rests in the chairman of the Board. 

Q.—You had no authority whatsoever about that. Why, do 
you think? 

A—Well, it is a legal point, sir. 

O.—Well, now, you know what I mean. Let me put it in 
everyday language. Could you say to Clerk John Brown, hand 
him a red ticket and say, “You are through work two weeks 
from today?” 

A—TI could say that sort of thing to an employee in my 
own division but not to employees outside of my own division. 

O.—How big was your division? 

A—Less than a hundred. 

Q.—Outside the division did you have any authority to say 
to John Brown, “Your services will terminate on such-and- 
such a date’? 

A—No, sir. 

Q.—It was only the chairman of the Board who had that 
authority? 

A—No. You asked—your question related to who had the 
appointing power. You are talking now about who had the 
responsibility of discharge. 

O—Well, I asked the question, probably it wasn’t technically 
put as a director of personnel would put it, but I asked the 
question Who had the authority down there to hire and fire? 

A.—That’s right. 

Mr. Lewin:—I object to this line of questioning, your Honor. 

Tur Court:—I don’t see the materiality of it. 

Mr. Leahy:—Shall I approach the bench a moment? 

Tus Court:—Well, if you wish to express it. You may 
have some reason that I cannot think of, 

Mr. Leahy:—I would ci to. 

Tue Court:—Very well. 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice.) 

The Witness:—Before, you begin, I think I should correct 
a former statement. I think I answered you that I had author- 
ity to discharge an employee that worked in my own division. 


The correct statement would be that I had authority to recom- 
mend it, but the power to employ and discharge lies in the 
Board and not in any subdivision of the Board. 


By Mr. Leahy: 

O.—Well, now, you mentioned the chairman of the Board at 
first. Who was that chairman? 

A.—John H. Fahey. 

O.—Is he still chairman? 

A—Yes, sir. 

By Mr. Leahy: 

Q.—Can you give us the exact date now, and, if it was given, 
will you repeat it, of the employment of Dr. Brown as the 
medical director? 

A—My recollection is that it was June 5th, or 7th. It was 
the early part of June. I cannot give the correct date. I 
haven't refreshed my mind. 

Mr. Lewin:—I am sorry. I thought he had given it. 

By Mr. Leahy: 

O.—Had the arrangements been made for his employment 
before the actual contract was signed? 

A—What contract? 

O.—For his employment as medical director. You had met 
Dr. Brown before June 7? 

A—Yes. 

Q.—Did you employ him personally? 

A—I did not. 


. . . . . . 


Q.—At all events, then, you went to Dr. Neill’s home on the 
information of Mr. John Childress? Is that right? 

A.—tThat’s right. 

Q.—And he is the assistant to John H. Fahey, isn’t he, or 
wasn’t he then? 

A—I think that is his title, “assistant to.” 

QO.—And he likewise was interested, was he not, with you, 
in this G. H. A.? 

A—As a member. I wouldn’t say that he was an active— 
that his interest was more than one of a member. I don't 
remember his working on any committees, if that is your point. 

Q.—Do you recall what interest prompted him to call you 
to interview Dr. Neill as the medical director or possible 
medical director of Group Health? 

Mr. Lewin:—I am afraid I will have to object to this, your 
Honor. 

TxHE Court:—Objection sustained. 

By Mr. Leahy: 

O.—Was Childress there at Dr. Neill’s home? 

A,—It was at Mr. Childress’ home. 

O—At Mr. Childress’ home? 

A—yYes, sir. He was present. 

O.—Who else was there besides Mr. Childress and yourself 
and Dr. Neill? 

A—Mr. Penniman was there. 

Q.—Anybody else now whom you can recall? 

A —I don’t recall. 

O.—How long were you there? 

A—Not more than an hour, I don’t think. I came a little 
late, as I recall. 

Q.—Your recollection is that you were there at least an hour 
with Dr. Neill? 

A—wNo, I won't say that. 

Q.—Can you give us your recoll.ction as to how long you 
were there that day? 

A—I would say in the neighborhood of an hour. 

O.—Were any notes taken of the interview? 

A—None that I know of. I didn’t take any. 

O.—It was a friendly meeting? 

A.—Certainly. 

Q.—At Mr. Childress’s house. And isn’t it a fact that it 
there developed that Mr. Childress was a personal friend of 
Dr. Neill’s? 

A.—It didn’t develop there. It was known. 

O—It was known? 

A.—That’s right. 

Q.—And Mr. Childress as a friend of Dr. Neill was inter- 
ested in turn to see if Dr. Neill would be interested to become 
the director of G, H. A.? 

A—That's it. 

O,—And you explained the general plan, didn’t you? 

A,—I did not, 

O.—Well, some one in your presence, Isn’t that true? 

A—I think it was done, but it was done before I got there. 

Q.—Do you recall of Dr. Neill’s having said anything more 
than that he would want to find out what the attitude of the 
District Medical Society was on it? 

A,—No, I don't recall. 
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O—Do you recall that he then said at that meeting, “Why, 
I have just been elected president and am president-elect of 
the Medical Society of the District of Columbia?” 

aA—I didn’t hear him say that. 

O—Did you hear Dr. Neill say anything in substance to 
the effect that he would look into the matter and that if Group 
Health was legal, if it was ethical, if it was economically sound, 
that the job of medical director was just the job he was looking 
for? Did you hear him say that? 

A—No, I didn’t hear him say that. 

O.—Did he say anything in substance to that effect? 

A—Well, as I testified a minute ago, the substance of what 
I heard him say was that before he would consider the medical 
directorship, that he would have to know the attitude of the 
District Medical Society toward that type of practice. 

(The witness then was queried as to the meeting at the office 
of the District Medical Society.) 

al—lI remember that Dr. Groover talked. 

O—Dr. Groover? Is that whom you said? 

A—Yes. 

Q.—You know he is dead, do you not? 

A—I do. Oh, I have the recollection—there was quite gen- 
eral participation in the discussion, but I don’t remember who 
made the principal statements. 

O.—That was a friendly meeting? 

A—I wasn’t acquainted with many of those doctors and I 
don’t remember. 

O.—To your knowledge had you ever met or seen any of 
those doctors on the executive committee before that evening? 

A—I had seen some of them, but I wasn’t personally 
acquainted, I don’t think, with any of them. 

Q.—Had you ever talked with them or been in a group who 
were talking with them before this meeting? 

A.—I don’t think so. 

Q.—Had you known Dr. Neill before you met him at Mr. 
Childress’s house? 

A—No. I knew who he was, but I didn’t know him. 

O.—Now, this meeting was a friendly discussion, was it not, 
as to what the plan of G. H. A. was? 

A—lIt was friendly for the most part. A little spirited in 
spots, but not more than you would expect. 

O.—tThere was discussion back and forth about the merits 
pro and con; is that right? 

A.—Right. And sometimes the meeting was controversial. 

O.—Sometimes the meeting would get a little warm in spots 
as the controversy would develop about the merits of this 
point or the demerits of that point; is that right? 

A.—That’s right. 

(After some discussion as to the conversation at this mecting 
dealing with estimates of cost, the examination continued.) 

O.—But in connection then with the clinic, was there any 
question raised as to whether you could equip a clinic, lease 
the quarters, hire a staff of doctors, hire nurses, on the rates 
that you were going to charge? 

A—I don’t recall. 

Q.—Well, don’t you remember that they asked you broadly 
—not you, but I mean Mr. Penniman or Dr. Brown or some one 
in your presence and yourself—asked you how you were going 
to finance a clinic with all the equipment which you said you 
were going to put in there? 

A.—My recollection of that meeting, sir, is that there wasn’t 
very much discussion on that point. 

Q.—Well, don’t you remember one member of the executive 
‘committee saying to Dr. Brown, “Doctor, will you show us 
the contract on which you got this money?” and Dr. Brown 
said, “No, I won't.’ Do you remember that? 

A.—lI think I do, but I could be wrong. 

O.—What is your best recollection? Was or was not that 
request made to Dr. Brown and did he or did he not make 
that answer? 

A.—I am not sure. I think that the request was made to 
see the contract there, but I am not sure. 

Q.—And is your best recollection that the request was not 
acceded to and that he did not permit the contract to be seen? 

A.—That’s right. I don’t think it was. 

Q.—Now, don’t you remember this, too, at that mecting, 
when the executive committee had listened to the outline of 

your plan and they found that the plan provided for those only 
who were able to pay dues and they said to either Mr. Penni- 
man or Dr. Brown or to you: “Well, what are you going to 
do with the poor chap who cannot pay or who isn’t able to 
join your association? Who is going to take care of him?” 
nd do you remember Dr. Brown making the answer: “Oh, 
we will throw them over on you.” Do you remember that? 
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A—I remember that the subject—the point was raised. I 
don’t remember exactly what Dr, Brown’s comment was. 

Q.—Well, it was to the effect that the District Medical 
Society's members would take care of those you didn’t want. 
Isn’t that right? 

a.—I cannot testify to that. 

O.—You have no recollection on it at all? 

A.—I remember that there was some pleasantry in a com- 
ment that Dr. Brown made right at this time and on this point. 
It was in connection with Dr. Brown making the point that 
a group of this sort wasn’t a charitable organization; it was 
organized for the purpose of making charity unnecessary. That 
was the spirit of the point that he was making. 

O—Well, do you remember that when charity did become 
necessary that he said then it would be for the District Medical 
Society members to take care of the charity? 

A—-(No answer.) 

* O.—See if I can refresh your recollection this way, Mr. 
Zimmerman: Don’t you remember then Mr. Penniman making 
the statement, “Well, nobody can play golf in a golf club unless 
he pays his dues”? 

A—Yes. 

Q.—You remember that? 

A.—Yes. I had forgotten, but I do remember now. 

Q.—And wasn't it in that connection that he said those who 
paid the dues we will take care of, and those who cannot you 
members of the District Medical Society will take care of? 

A.—I remember the point was brought out it was only those 
who were members of the association who would receive the 
benefits. Although I do remember, too, that the statement was 
made by Brown or Penniman—the point was brought out— 
that the staff would want to be cooperative and helpful in 
connection with charity cases after hours. That point was 
brought out. But it was an incidental point, their making any 
claims that they were going to do charity work, I am sure. 


Q.—Now, was the meeting at G. H. A. headquarters a sort 
of adjourned meeting of this one at the headquarters of the 
District Medical Society ? 

A—I would say that it was. It was suggested that the 
medical people come back to the Group Health trustees with 
a suggested plan. 


. 


Q.—Now, did you meet any members of the executive com- 
mittee in between the meeting of the executive committee about 
which we have just talked and the second meeting at Group 
Health headquarters? 

A—I don’t think I did. 

Q.—Do you recall whether you attended a luncheon at the 
Raleigh Hotel with Mr. Penniman? 

A—And Dr. McGovern. 

Q.—Dr. McGovern. 

A.—I did, but I don’t remember when it was. It could have 
been in between, and if it was, I did meet with one of their 
members. 

Q.—How did you happen to be present at that luncheon? 

A—NMr. Penniman called me on the telephone and asked me 
if I would like to have lunch with him and Dr. McGovern. 

Q—Now, do you remember what Dr. McGovern was asking 
for at that luncheon from Mr. Penniman? Try to think. 

A—Well, I know what my feelings were there when we 
came away from the luncheon. I was very much at a loss to 
know what the purpose of the meeting was. 

Q—I want to know what Dr. McGovern asked Mr. Penni- 
man, the president of the association, at that meeting. 

A—I don’t recall that he asked for anything. We talked 
about horses and golf and dogs and everything else. 

Q—Did he ask how you were going to obtain funds to 
finance the clinic? 

A.—I have heard that he did ask that, but I didn’t hear him 
ask that, ask about the contract. I didn’t hear him make that 
request, and was surprised when I was told that he claimed that 
he had asked for the contract at that time. 

O.—Wrell, what did you do at that meeting, at the luncheon, 
just talk golf and dogs and horses? 

Mr. Lewin:—Had lunch, I guess. That is what you usually 
do at luncheons. 

The Witness:—It wasn’t an important luncheon, 


O—Let me see if I can refresh your recollection again. 
Do you remember a discussion at that luncheon and Mr. Penni- 
man saying to Dr. McGovern, “You have no more right to see 
that contract than you would to see a contract between an 
express company and the owner of a store on F Street’? 

A—No, I don't remember that. 


. . . . . . . 
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O.—Don't even remember the lunch. All right. Now, do 
you remember how long after that day when you were at the 
Raleigh Hotel that the meeting occurred at the Home Owners 
Loan headquarters ? 

A—I can’t answer that. Sorry. I don't remember. 

(The witness was queried as to events leading to the opening 
of the clinic of Group Health Association.) 

O—Had you leased the quarters for the clinic when you 
appeared before the executive committee of the District Medical 
Society ? 

A—I don't remember. 

O.—Was Group Health any further along than having just 
been organized, its charter taken out, its by-laws prepared, and 
the medical director appointed when you met the executive com- 
mittee of the District Medical Society? 

A—Well, I think all those things that you mentioned had 
been done prior to that meeting. Whether we were further 
along, yes, I would say we were further along. é 

O—Can you now tell whether you had made arrangements 
to lease the quarters for your clinic? 

A—lI don't know the date of the lease. 

Q.—Did you have anything to do with the arranging of the 
lease? 

-1—No, sir. 

O—Did you have anything to do— 

A. (continuing) :—Wait a minute. Did I have anything to 
do with it? Some discussions. I was invited to take part in 
discussions, and I looked, with a committee, at two or three 
places, 

O.—Then you had just as much to do with it as any other 
member of the committee? 

1—No, I didn’t sign the contract and I wasn’t a party to 
the negotiations on price. 

O.—Did you go up to see the proposed site before it was 
selected? 

A—I did. 

O.—And you went to other sites, didn't you? 

A—That's right. 

O.—You assisted, then, in the selection of the location? 

A.—I took part in it. It was not my decision. I don’t think 
I was present when the decision was made. There was a 
responsible committee that was dealing with that problem. I 
don't think I was very helpful. 


(The witness was queried as to his meeting with Dr. W. C. 
lV oodward.) 

O.—Were any notes taken of the meeting at all? 

A—I dictated a memorandum of the meeting after he left. 
I called Mr. Penniman to say that I had had—that Dr. Wood- 
ward had been in my office. I found that he was not in his 
office, was out of town, and I wanted him to know that I had 
had this visit. I made a memorandum. Is that what you mean 
by making notes? There was a memorandum written. 

“ewan you make it just as soon as Dr. Woodward left your 
office. , 

A—Yes, I would say within an hour. 

O.—Where is that memorandum, Mr. Zimmerman? 

«i—lI don't know. 

Mr. Lewin:—I have it. Would you like to have it? 

Mr. Leahy:—Yes. 

(There was further discussion of the conference with Dr. 
WV oodward.) 

O.—And this is a memorandum that you made and trans- 
mitted—was it to Mr. Penniman, W. F. Penniman? 

A.—It was a matter of letting him know. I was not an officer 
of the organization and I felt that a thing of this sort—I felt 
that he had called on the wrong person. 

O.—Did you tell him so? ; 

A.—My recollection is that I told him I was not an officer 
of Group Health. ; 

OQ.—Did you tell him to go over to see Mr. Penniman to get 
the contract? ; ; 

Mr. Lewin:—Why don't you ask him to read this memor- 
andum now? 

Mr. idee oe inion 
to er. Don't interrupt us. 

ain Lewin:—I think mt would be much more fair. Here is 
the memorandum right in his hands. 

Mr. Leahy:—Who handed it to him? 

Mr. Lewin:—You did, at my request. 

By Mr. Leahy: 

O.—Read it over, Mr. Zimmerman, and refresh your recol- 


lection. ; 
Mee Lewin:—And let us have it read to the jury. 


Mr. Richardson:—Oh, no. 


We are having a good time 


nA, Br AL: 


Mr. Lewin:—Why do you want to keep it from the jury? 

By Mr. Leahy: 

O.—Have you read it? 

A.—I told him he ought to talk to our Medical Director. 

O.—Who was your Medical Director on June 5? 

A—Dr. Brown—if he had been employed then. Yes; I guess 
he was. I don’t remember the date he reported for work, but 
he had been selected and approved. He was the Medical 
Director; yes. 

O.—You told him that he ought to go and see your Medical 
Director, and then he asked you the question, ‘You mean, Dr, 
Brown?” And then you answered, and he said, “I know him, 
having met him at the Veterans Administration” ? 

A—No; he said that he knew him. 

Q.—And then did you tell him that Dr. Brown would be at 
the American Medical Association convention at Atlantic City? 

A.—That is right. 

Q.—You knew that? 

Al—I had been told that he was going to attend. 

O.—After having seen this memorandum, Mr. Zimmerman, 
do you recall now that there was a discussion about money from 
the Federal Home Loan Bank Board which Group Health 
Association had received? 

A—With whom? 

Q.—With Dr. Woodward. 

A—Yes. As I testified a minute ago, we opened up on that 
note. 

OQ —You opened up on what? 

A—He made the point that he understood a loan had been 
made, and he was concerned that they would make other loans. 
That was the first part of our conversation. And I told him 
it was not a loan. 

O.—You knew it was not, did you not? 

A—Yes, sir. 

O—Did you tell him what it was? 

14—I don’t know that I did. 

O—Why didn’t you want to tell anybody about what that 
was? Why was Group Health Association trying to keep 
secret this contract which it had with the Federal Home Loan 
Bank Board? 

Mr, Lewin:—Maybe there is something in the memorandum 
that explains that. 

A—It was very clear from the attitude of Mr. Woodward 
that he was not friendly nor did he intend to be helpful to 
us, and he told me that he was a lawyer representing the 
American Medical Association, and I suspect that I was a bit 
guarded in my conversation. 


By Mr. Leahy: 


O.—What was there in the transaction that you were afraid 
of, whether he was a lawyer or not? 

Mr. Lewin:—He did not testify that he was afraid of any- 
thing. 

Mr. Leahy:—He said he was guarded. 

Mr. Lewin:—Yes; but he didn’t say he was afraid. He is 
not afraid. 


By Mr. Leahy: 


O.—Why were you guarded, whether he was a lawyer or a 
judge or who it was that was talking with you about this 
transaction? 

A.—I think there were plenty of people who were familiar 
with the nature of that contract. It was discussed with people 
frankly and freely who we thought could be helpful and would 
be helpful to us. 

O.—In other words, you discussed it frankly and freely with 
people that you thought would be helpful to you? 

A,—Medical people, people interested in the business arrange- 
ments of this organization, the administration plan. 

O.—Who were the people that you discussed it with? 

A—Oh, there were plenty of them, 

Tue Courr:-—I think that is sufficient. 

(Mr. Leahy then took up the question of the contract between 
Geo, Ay Inc.,.and H.'O. L.-C,) 

O—Do you think that was cooperation—refusing to give 
the District Medical Society or the American Medical Asso- 
ciation information as to how you could make this an economic 
success? 

A,—I would say that the details of the contract were not half 
as essential as were the principles of the plan. 

O.—In other words, you did not consider the ability to put 
the principles into effect as important enough to impart them 
to the District Medical Society or the American Medical Asso- 
ciation; is that right? ' 

A.—We knew what could be done and we knew what had 
been done, and we went ahead and did it, and it is running. 
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O.—But you refused to tel’ the District. Medical Society or 
the American Medical Association what you had done to finance 
aie peneics you are talking about; is not that right? 

cto INO. 

O.—Didn’t you just tell us that the contract of the Associa- 
tion or the terms of it were nobody’s business ? 

1.—No, sir; I didn’t say that. 

QO.—What did you say? 

a—I told Dr. Woodward that I didn’t have the contract. 

(The witness was asked about a visit to the office of Dr. 
Neill.) 

Q.—Do you recall now when that was. 

-1—No. I recall it was a Saturday afternoon. 

O.—Do you remember where it was? 

A.—lIt was in his office. 

QO.—Do you remember where his office was at that time? 

A.—No; I don’t remember. 

O.—Was anybody with you? 

-1—Yes. I was in a party that went there. 

O.—Who was in that group? 

-.—Mr. Penniman, I think, Mr. Kirkpatrick and, I think, 
Mr. Loomis. 

O.—Who was Mr. Kirkpatrick? 

A.—He was the vice-president of Group Health Association. 

O.—What position did he hold in the Home Owners Loan 
Corporation ? 

A.—He was in the Accounting Division. 

O.—Who was Mr. Loomis? 

A.—He is assistant to the chairman of the Board. 

O.—Who is the chairman of the Board? 

A.—John Fahey. 

Q.—What was the purpose of your going to see Dr. Neill 
on that occasion? 

A.—I have forgotten. I don’t remember the purpose of the 
meeting now. It seems to me it was some case— 

Q.—Is it as hazy in your mind now as the luncheon at the 
Raleigh Hotel? 

A.—I don’t remember specifically. There are others that can 
testify better to this. I was not responsible for calling the 
meeting. 

Q.—Have you any memory now of anything that took place 
at the meeting which you can tell us about? : 

A—yYes. I can testify to this very definitely, that Dr. Neill 
was now in a critical frame of mind toward Group Health. 
pee ana made him critical? What did he say to indicate 
that: 

A.—He was opposing the principle of prepayment at that 
time, which surprised me very much. 

O.—That is one thing. You remember that? 

A—I do, very definitely. 

O.—Anything else? 

A.—trThat is all I recall. 


Mr. Leahy:—Dr. Neill, will you stand, please? 

(The person addressed stood as requested.) 

By Mr. Leahy: 

O.—Do you recognize Dr. Neill? 

A,—Yes, sir. 

Mr. Leahy:—Now you may be seated, Dr. Neill. 

By Mr. Leahy: 

Q.—Mr. Zimmerman, is it your recollection that when you 
met Dr. Neill at Mr. Childress’ home you asked him if he 
would be interested in becoming Medical Director? 

AA—No; I didn’t ask him. 

OQ.—Did some one in your presence? 


A—WNo. 
OQ.—Let me see if I can refresh your recollection further. Is 


it not a fact that when you were at Mr. Childress’s house in 
the group which was talking with Dr. Neill, Dr. Brown had 
already been appointed Medical Director? 

A—I would say that there would have been no purpose 
to that meeting, then. We were looking for a Medical Director. 

O.—Were you not looking for a surgeon? 

A—My recollection is that they were going to need a sur- 
geon, but that they were looking for a medical director at that 
time. 

O.—Was it not in connection with your wish to have Dr. 
Neill act as the surgeon of G. H. A. that you and the others 
were present there that evening? 

al.—That is not my recollection. 

O.—You said that Dr. Neill left. Do you recall the reason 
for his leaving? 

AW—No; I didn’t hear. 

O.—See if you can refresh your recollection. Do you not 
remember that Dr. Neill said that he had to attend and preside 


at a meeting of the District of Columbia Medical Society at 
that very time. 

A.—My impression was, sir, that he had to go on a case. I 
don’t know it, and he could have told the others and I did not 
hear it. We were in a large room. ’ 

Q.—But you have no memory of Dr. Neill’s saying anything 
about his having to attend a meeting of the District Medical 
Society ? 

A.—No. 

Q.—And you have no recollection, as he left, of his saying, 
in substance, “Gentlemen, if this is legally, ethically, and eco- 
nomically sound it is the job I would like.” ? 

A—No; I don't remember his saying that. 

Mr, Leahy:—Dr. Woodward, will you stand up, please? 

(The gentleman addressed stood as requested. ) 

By Mr, Leahy: 

_ QO.—Is that the gentleman who came to see you that morning 
in your office? 

A.—I think so. I have not seen the doctor since. 

Q.—See if I can refresh your recollection a little more about 
that meeting, Mr. Zimmerman. Do you recall that when Dr. 
Woodward came to see you at your office he asked you if 
he might see a copy of the contract? 

A.—My recollection is that he asked for a copy of it. 

O.—Did you then say, “I will have to go out and consult 
counsel before I answer that question’’? 

A.—No; I don’t remember that. 

Q.—Do you remember that you did leaye the room at any 
time, leaving Dr. Woodward in your office? 

A—WNo. Did I leave the room? If I did, I had forgotten 
it. I don’t think I talked with any one; I didn’t consult any one. 

Q.—You have no recollection? 

A—I went outside—I think I stepped into the outside room, 
now that you remind me; but I had forgotten it. I stepped 
outside the door to the secretary’s office. 

O.—What for? 

A.—Frankly, I don’t know. 

Q.—Did you not make a telephone call ? 

A—No; I don’t think so. 

Q.—What was there that took you away from the confer- 
ence with Dr. Woodward, out into your secretary’s room? 

A.—I believe that was the time that I learned that Mr. 
Penniman was not in his office. I thought that that type 
of meeting should be held with the president of the organization, 
and not with some person who was not officially connected with 
Group Health. 

QO.—Do you remember now that you did telephone Penni- 
man’s office? 

Q—I could have. 

O.—Well, didn’t you? 

A —I am not sure that I did; but I know that shortly after— 
I either did then or I did after Dr. Woodward left. The point 
is, for the jury, that I got in touch with Mr. Penniman’s office 
either before Dr. Woodward left or immediately after, to advise 
him of the substance of our conversation. 4 

Q.—And the point, also for the jury, is that you did leave 
the room and go to your secretary’s room for a purpose which 
you cannot now recall? 

A.—Just like stepping to the door. 

OQ—You did step out of the room? 

A—If you say I did. I had forgotten it. 

Q.—I don’t say anything. I wasn't there. 


RE-DIRECT EXAMINATION 

By Mr. Lewin: 

Q.—Mr. Zimmerman, I would like you to refer to this memo- 
randum of yours to Mr. Penniman, dated June 5, 1937, which 
was shown you by Mr. Leahy, and I will ask you to look at 
the next to the last sentence of that memorandum. Just read 
it to yourself (handing a document to the witness). 

I want to know whether that refreshes your recollection as 
to the substance of anything Dr. Woodward said to you about 
what he expected to do. 

A—No; I don’t remember his exact words. 

Q—I did not ask you for that. I asked you whether it 
refreshes your recollection as to the substance of what he 
indicated to you in his conversation he expected to do. 

A—As I testified a minute ago, he said he was going to 
Atlantic City to a meeting of the A. M. A., and this whole 
subject was going to get a careful working over. 

Q.—What did he say he expected to do, if anything? 

A.—I don’t think he said specifically what he was going to do. 

Mr, Lewin:—Your Honor, I would like to offer that report 
in evidence. It is a report from Mr. Zimmerman to Mr. 
Penniman that was referred to by counsel on cross eximination. 

Mr, Leahy:—I object, if your Honor please. 
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Mr. Lewin:—You recall that Mr. Leahy went into the subject 
very fully about what Mr. Zimmerman reported to Mr. Penni- 
man, or attempted to report to him. 

Mr Richardson:—That does not help it any. 

Mr. Kelleher:—Another thing, your Honor: he went into 
detail as to whether he had written any memorandum and why 
he had written it, and we think the jury is entitled to see the 
memorandum, to see what the purpose of it was. 

Tue Covurt:—Counsel on both sides have taken it up as 
a means of refreshing the recollection of the witness. 

Mr. Lewin:—Mr. Leahy pressed the witness on cross exami- 
nation as to his communication to Penniman— 

Mr, Leahy:—I did not press any such thing. 

Mr, Lewin:—Oh, yes. He even made statements about his 
going out into the office to speak to his secretary. 

Tue Court:—Step here a minute, Mr, Leahy. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 

By Mr, Lewin: 

OQ—Mr. Zimmerman, you were asked on cross examination 
about the amount of the dues which Group Health Association 
charged its members. Will you tell the jury what those dues 
were initially? 

The Wéitness:—Two dollars and twenty cents a month for 
individual members, and $3.30 a month for family members. 

By Mr. Lewin: 

O.—What type of service was given members in return for 
those dues? 

A—What we called a substantially complete medical service, 
including hospitalization and examination. 

Q—How much hospitalization was given a member or his 
dependents in return for those dues? 

A —tTwenty-one days, I believe, for any single illness. 

O.—What site was finally selected for a clinic? 

A—On I Street between Thirteenth and Fourteenth streets. 

QO.—Why was that site selected? Did it have any advantages? 

A —It was centrally located, and it was a nice modern 
building. It seemed to be about what we wanted. 

Q.—Were the floors of that building leased by Group Health 
Association ? 

A—Yes; one floor. 

O.—Were alterations made in the building? 

A—Yes. 

Q.—What was the purpose of making such alterations? 

Tue Covurt:—I do not think I would go so much into detail, 
Mr. Lewin. 

A—To make it suitable for our purposes, is all. 

By Mr, Lewin: 

_ Q.-—You said that Group Health Association was acquiring 

its medical equipment and apparatus during the summer? 

A—tThat is right. 

Q.—Who was the active man in making those selections? 

A—Dr. Brown, the Medical Director. 


RE-CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Are you familiar with the medical services which Group 
Health agreed to render for the dues which you have just 
mentioned ? 

Tue Court:—I think we are going to waste time on that. 
Was there not a written contract with the members? 

Mr. Leahy:—I just wanted to identify it. That is the very 
thing I had in mind, your Honor. 

Tue Court:—Very well. 

By Mr. Leahy: 

O—Will you kindly look this over (handing a document to 
the witness) and see if you can identify it as the by-laws? 

Mr. Kelleher:—The by-laws are already in evidence, your 
Honor, under a stipulation, as Exhibit 1. 

Tue Courtr:—I think that is true, is it not? 

Mr. Leahy:—-I did not know they were, your Honor. If 
they are, all right. 

Mr. Burke:—The stipulation is in evidence. 

Tue Covurt:—It will be understood now that they are in 
evidence. Both sides agree they are in evidence. 

By Mr. Leahy: 

Q.—There was just one question that I wanted to ask you 
with reference to that matter of Dr. Woodward's chat with 
you, and this is a concluding question. Did you say to Dr. 
Woodward that Dr. Brown would have a copy of the contract 
at the American Medical Association meeting in Atlantic City 
the following day? 

A—No; I did not. 

O.—You are sure about that? 


iA ET AL, 


A—yYes. I said that Dr. Brown would be there. 
Mr. Leahy:—That is all. 


TESTIMONY OF ELSIE P. SADLER 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Elsie P. Sadler stated she was employed with the Home 
Owners Loan Corporation on July 26, 1937, as a clerk-stenog- 
rapher. She attended a meeting of the board of trustees of 
G. H. A. on the evening of that day by order of Mr. Penniman. 
She was assisted by Roseannette Barrent. 

Mr. Kellcher:—I will ask the reporter to mark this tran- 
script for identification. 

(Transcript of notes of meeting of July 26, 1937, was marked 
U. S. Exhibit No. 10 for identification.) 


CROSS EXAMINATION 

By Mr. Leahy: 

O.—Miss Sadler, did you say that you were employed as a 
clerk-stenographer down at H. O. L. C.? 

A—Yes, sir. 

O.—What do you do? What are your duties? 

A—I was secretary to Mr. Penniman’s assistant, doing. 
stenographic work in the office. 


Q.—Did you both transcribe what each one said at the meet- 
ing? 

A—We made one transcription, but we checked our notes 
together before we wrote it. 

O.—Did you make the transcription of Miss Barrent’s notes? 

A—I typed—I checked my notes with her notes and we 
sat together. We took the notes and checked our notes and 
we wrote what both of us had. 

Q.—I am now showing you page 15. What does the “and so: 
forth, and so forth” mean at the bottom? 


A—We sat at the end of a large table, and there were cer- 
tain things said that we were not able to hear. We took every 
word that we could hear, but there was just an occasion or so: 
when we were not able to hear. 

Q.—Do you know for how long that occasion would last, or 
how much was said? 

A.—Not very much. 


TESTIMONY OF WILLIAM FREDERICK PENNIMAN 


DIRECT EXAMINATION 
By Mr. Kelleher: 


William Frederick Penniman stated he was Deputy Governor 
of the Federal Home Loan Bank System, since January, 1938. 
He was in the Home Owners Loan Corporation in 1937, and 
went over to the new position in 1938. He was the Assistant 
General Manager in charge of the Pacific Coast area. He first 
came with the H. O. L. C. in November, 1933. Previously he 
had been living in New York. He was with the investment 
house of Blythe & Company, 120 Broadway, New York. 

He had participated in the formation of G. H. A. in the early 
part of 1937 and was elected president. 

Mr. R. T. Berry was elected secretary-treasurer. 

Mr. W. C. Kirkpatrick was elected vice president. 

He had participated in conferences with the Surgeons-General 
of the Army and Navy in an effort to locate a medical director. 

The conference with Dr. Neill was prior to the employment 
of Dr. Brown as medical director? 


O.—Will you tell us what you recall concerning the conversa- 
tion between you and Dr. Neill? : 

A—tThe engagement was arranged for by Mr. Childress at 
his home, and Mr. Horace Russell, Mr. Zimmerman and I met 
him there at Mr. Childress’s home and we discussed Group 
Health. 

Q.—When you say you discussed Group Health, will you tell 
us whether you explained to him the nature of the organization? 

A,—Oh, yes. 

O.—Tell the jury what you told Dr. Neill about G. H. A. 

A—We told him that it was the group practice of medicine 
whereby these employees would be able to get full medical ser- 
vice at a given rate per month, the purposes for which we were 
attempting to establish Group Health, and that we were very 
anxious to get just as competent a medical director as possible, 
and that we would be very happy indeed to have Dr, Neill 
serve as Medical Director. 

Q.—Let me ask you this before we go on any further, What 
purpose did you teil him that G. H, A, was organized for? 
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A—lIn order to give medical service to employees at a stipu- 
lated rate. 

Q.—Did you explain to him that G. H. A. contemplated group 
practice? 

A—Yes. 

Q.—Did you explain to him that doctors were to be employed 
on a salary basis? 

A.—Yes. 

Mr. Leahy:—Don't lead him. Ask him what was said. 

By Mr. Kelleher: 


Q.—What did you tell Dr. Neill about the method by which 
employees would pay for the services of G. H. A. 

A.—What the employees who were members would pay? 

O.—Yes. 

A.—That they would pay on a monthly basis—dues on a 
monthly basis. 

FEBRUARY 11, AFTERNOON 
Thereupon 


DIRECT EXAMINATION—-RESUMED 

By Mr. Kelleher: 

Q.—Did you explain to Dr. Neill the duties of a medical 
director of G. H. A.? 

A.—Yes, we went into it very thoroughly with Dr. Neill. 
We were particularly anxious to have him as the medical direc- 
tor and, in making the offer, we went into the subject very 
thoroughly as to what we would expect the doctor to do. 

Q.—And you told him that in detail? 

A.—Yes. Our idea of the medical director was that he would 
be in charge of the staff and nurses and have everything to do 
with the medical side of it. 

Q.—Will you please tell us what Dr. Neill said to you? 

A.—My recollection is that he said he didn’t see anything 
wrong with the setup, with what we wanted to do. He had 
some ideas and made some reference to a type of service being 
offered by the Potomac Electric, or Chesapeake & Potomac 
Telephone Company—I don’t remember which—in which either 
he or his partner was interested; but that his final decision 
would have to rest with the attitude of the District Medical 
Society. 

Q.—Did Dr. Neill become medical director of G. H. A.? 

A.—No, he didn’t. 

Q—Who did become medical director? 

A.—Dr. Henry Rolf Brown. 

Q.—Who suggested Dr. Henry Rolf Brown to you? 

A.—Mr. Griffith, or Dr. Griffith of the Veterans Adminis- 
tration. 

Q.—When did Dr. Brown become medical director? 

A.—I think he officially assumed his duties in the early part 
of June 1937. 

Q.—Did you in the latter part of May, or early part of 
June 1937, receive a letter purporting to be signed by Dr. J. 
Russell Verbrycke, Jr.? 

A—I recall such a letter. 

Q.—I show you exhibit No. U. S. 11 for identification and 
ask you whether this is the letter which you received, purport- 
ing to come from Dr. Verbrycke. 

A.—That is the letter. 

Mr. Kelleher:—1 offer Exhibit 11 for identification in evi- 
dence, (handing letter to Mr. Leahy). 
“Mr. W. F. Penniman, 

1869 Wyoming Avenue, 
Washington, D. C. 

“Dear Mr. Penniman: 

“Group Health Association, Inc. has been brought to the attention of the 
Medical Society of the District of Columbia. The Medical Society has 
had a part in the formation of the present beneficent organizations such 
as Group Hospitalization, the Central Admitting Bureau, and the Physi- 
cians and Dentists Service Bureau, and the approval and help of the 
Society has been a vital factor in the success of these organizations. 

“May I ask, since your organization so deeply affects health problems 
in the city, if you will be good enough to submit a copy of your charter 
and by-laws, with a copy of the contract with your members? 

“Thanking you for your cooperation, I am, 

“Very truly yours, 
“J. Russell Verbrycke 


“Chairman of Committee on Economics, 
“Medical Society of the District of Columbia.” 


May 29, 1937. 


By Mr. Kelleher: 


Q.—What was your discussion with Dr, Verbrycke after you 
telephoned him about this letter? 

A,—The letter, as you read it, asks for a copy of the by-laws, 
a copy of the contract, and charter, and in my discussion with 
Dr. Verbrycke over the telephone—and I purposely called him 


because I felt I could better explain to him over the telephone 
the details than I could in a letter,—I explained to him that the 
by-laws of the Association had been distributed to the members, 
every member had one, and I thought he would have no diffi- 
culty in getting a copy of the by-laws. As to the matter of the 
charter, it was a public record; he could get that without any 
trouble, but the contract, which I understood he wished to 
have, I told him I was without authority to give him that. 

Q.—On June 24, 1937 did you attend a meeting of the execu- 
tive committee of the Medical Society of the District of 
Columbia ? 

A—Yes. 

Q.—Who attended with you for G. H. A.? 

A.—Dr. Brown and Mr. Zimmerman. 

Q.—Do you recall who presided at the meeting? 

A.—My recollection is Dr. Conklin presided; I think he was 
the one; [ am not sure about that. 

Q.—Can you tell us who was present at the meeting in addi- 
tion to you, Mr. Zimmerman, Dr. Brown, and Dr. Conklin? 

A.—There were quite a group. I doubt if I could recall the 
names of them. I met a great many just at that meeting that 
evening. 

(On inquiry the witness included also Drs. J. L. Thompson, 
F, X. McGovern, William M. Sprigg, Verbrycke, R. Arthur 
Hooe, H. C. Macatee, Thomas E. Neill, Sterling Ruffin.) 

QO.—Anybody else who you can recall? 

A.—Yes, I think there was one whose name I can’t recall 
now; he was identified as an x-ray specialist. 

Q.—Dr. Groover, now deceased? 

A.—Yes, that is his name; Dr. Groover was there. 

O.—Now will you tell us what occurred at that meeting? : 

A.—Well, as I recall it, the meeting was designed primarily 
to acquaint the District Medical Society with our purposes, 
and what we were aiming to do. 

O.—Whose purposes? 

A.—Group Health Association. We wanted them to have full 
information concerning it; and the primary purpose was to 
solicit the aid of the District Medical Society in helping us 
to get organized with the proper medical staff, et cetera. We 
wanted them to know as much about it as we could. 

The witness stated he addressed the meeting, also Dr. Brown 
and Mr. Zimmerman. 

Q.—Did any of the doctors have anything to say? 

A.—I think there were some questions asked and we endeav- 
ored to answer them. 

Q—Who asked the questions? 

A—I remember Dr. Hooe, and Dr. Groover, asked some. 

O.—Dr. McGovern? 

A—I think so; I am not sure. 

Q.—When you say “asked questions’ do you mean about 
Group Health Association? 

A—Yes, and we answered them to the best of our ability. 

O.—Did Dr. Conklin, too, to the best of your recollection? 

A.—Yes. 

O.—Dr. Neill? 

A.—TI don’t recall that Dr. Neill did. 

Q.—Now you have already testified that Dr. J. Lawn Thomp- 
son was present at the meeting. Did you, subsequent to the 
meeting, talk with Dr. J. Lawn Thompson? 

A—yYes, Dr. Thompson visited me in my office; or came 
by to see me and said he wanted to talk with me. 

O.—How long after the meeting was this visit of his? 

A.—I should say within ten days or two weeks, not very long. 

OQ.—Ten days or two weeks? 

A.—Yes, and he said he wanted to talk with me about Group 
Health; that he was very much concerned. 

Mr. Leahy (interposing) :—I object to the conversation of 
Dr. Thompson outside the presence of the defendants. 

(Counsel for all parties approached the bench.) 

By Mr. Kelleher: 


Q—Mr. Penniman, in July, 1937, did you receive a letter 
which purported to be signed by Dr. F. X. McGovern? 

A.—Yes, I did receive such a letter 

Gps you telephone Dr. McGovern and discuss that letter? 

—Yes. 

Q—I show you U. S. Exhibit 12 for identification and ask 
you if this is the letter purporting to be signed by Dr. McGoy- 
ern that you received. 

A—Yes, it is. 

Mr. Kelleher:—I offer Exhibit No. 12 for identification in 
evidence. 

Mr, Leahy:—No objection, your Honor, 

(Letter July 15, 1937, McGovern to Penniman, previously 
naa ed As S. Exhibit 12 for identification, was received in 
evidence, 
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Mr. Kelleher:—The letter is as follows: (Reading. ) 

“The Medical Society of the District of Columbia, 
1835 I Street, Northwest, 

“Washington, D. C 

“July 15, 1937. 

“Mr. W. F. Penniman, President, 

Group Health Association, Inc.. 

Home Owners’ Loan Corporation, 

Washington, D. C. 

“Dear Mr. Penniman: 

“At the recent meeting held in the Medical Society Building, when you, 
Mr. Zimmerman and Dr. Brown were present and discussed with us the 
plans and purposes of your organization, you were kind enough to say 
that your board of trustees would receive a committee from the Society 
for further discussion on the problem. 

“The committee of the Society having this matter in charge finds itselt 
unready to discuss the matter intelligently with you without further 
explanation, I am therefore requested to request, and I do respectfully 
ask, that you furnish me with copies of (a) your contract with Home 
Owners’ Loan Corporation; (b) your adopted constitution and by-laws; 
(c) your form or forms of application; and (d) any form of contract 
or agreement setting forth the service to be rendered to members and their 
dependents. 

“Thanking you, I am 

“Very truly yours, 


“FX. McGovern, M.D. : f : 
“Chairman, Subcommittee of Executive Committee.” 


By Mr, Kelleher: 

(Mr. Perriman again described the luncheon with Dr. McGoy- 
ern and Mr. Zimmerman at the Raleigh Hotel.) 

A—lIt was a very pleasant affair. We talked about a good 
many things, with particular reference to his request that we 
give him the documents which he had asked for. I told him 
that the matter of securing the charter was not a difficult 
thing; that it was a public record. I also told him we could 
not give him the contract. We talked pretty much during the 
lunch hour on general subjects. 

O.—Did Dr. McGovern tell you why he wanted these docu- 
ments ? 

1—He did in his letter. 

O.—Did you attend a meeting on July 26, 1937 with certain 
a eeenatiaes of the Medical Society? 

A—Yes. 

(Mr. Penniman described the meeting in the board room 
of the Federal Loan Bank.) 

O.—What was the nature of the discussions at this meeting? 

A—They had promised or asked if we would receive a 
committee. We said, “Of course, we would be delighted to have 
them,” and it was a continuation of the previous discussion ; 
and I think Dr. Macatee took the lead, and we went into con- 
siderable detail about this type of practice. Dr. Groover took 
a part in which he spoke of the type of this practice in other 
countries. It was a pretty general discussion. I took the 
general impression from the meeting that they would like to 
have us carry on with the Association but let their doctors 
do the practicing. 

O.—What did they propose that the Association would do? 

A—We were to have the membership; we were to collect 
the membership fees; to act as a kind of collection agency; 
we were to collect dues and when the members were sick 
they were to be attended by the local doctors. 

O.—Now, Mr. Penniman, you told us Dr. Brown was 
appointed as medical director. What were his first duties as 
director? 

A—Waell, they started off as a combination of duties. The 
first thing was to try and organize his staff, and while doing 
that, to arrange for the purchase of the equipment; and he 
assisted in the location of space, adequate space. 

O.—Who determined what equipment the clinic should have? 

A.—Dr. Brown. : 

O.-—-Will you describe the next duty of Dr. Brown after 
he had located the clinic and determined upon the equipment 
of the clinic, that the clinic needed? 

A—He was busily engaged in selecting a staff. 

O.—Will you describe the procedure which he followed in 
obtaining a staff? Fr 

A—Well, I don’t know that I can give it to you exactly, 
because we depended on him to get the staff. He, being a 
medical man, had his own way. He did write, and contacted 
some doctors; wrote to several doctors, did the inyestigating 
of their qualifications pretty thoroughly and when he arrived 
at the conclusion that a person contacted did have the necessary 
qualifications the question was brought to the board with 
respect to the salary to be paid the individual. “ae 

0.—Did Dr. Brown make any recommendation as to salaries? 


1.—Yes, he did. x 
eee did the board of trustees accept his recommen- 


dations? 


A.M.A. ET AL. 


A—They did. 

Q.—Who was the first doctor that Dr. Brown obtained for 
G. H. A.? 

A.—Dr. Raymond E. Selders. 

Q.—Did the doctor, that is, Dr: Brown, did he select Dr, 
Selders? 

A—Yes. 

Q.—And did Dr. Brown recommend the salary which should 
be paid Dr. Selders? 

A—Yes. 

Q.—What action did the board of trustees take on his rec- 
ommendation ? 

A.—Approved it. 

O.—What other doctors were obtained by Dr. Brown prior 
to the opening of the clinic? 

A—1I am not sure that I can give them to you in the exact 
order in which they were selected, but Dr, Allan E. Lee was 
selected by Dr. Brown and Dr. Scandiffio was selected dy 
Dr. Brown. There was a Dr. Hulbert selected by Dr. Brown. 
The nurses on the staff were selected by Dr. Brown. 

O.—In what field is Dr. Allan E. Lee? 

A—He was a general internist. 

O.—What is that? 

A—Engaged in the general practice of medicine. 

O,—And in what field was Dr. Scandiffio? 

A—He was a pediatrician. 

O.—What is that? 

A—A baby doctor. 

O.—When did the clinic of G. H. A. open? 

A—Officially in Nov. 1, 1937. 

O.—What occurred on the evening prior to the opening 
of the clinic? 

A—Well, we had a dinner at the Mayflower Hotel. 

O.—That is here in Washington? 

A—Yes. 

Mr. Leahy:—I don't like to object but I can’t see the 
materiality of that. 

_ Tue Covurtr:—I can’t see the materiality of all these details, 
in connection with the opening of the Group clinic. 

Mr. Kelleher:—I propose to show the materiality by subse- 
quent questions to the witness. I think this is most important, 
your Honor. 

Tur Courr:—Will counsel step to the bench? 

(Counsel for both sides approached the bench and conierred 
with the Court, in a low tone of voice.) 

By Mr, Kelleher: 


O—Whom did you mean? 

A—tThe board of trustees sponsored the dinner. 

O—Of G. H. A.? 

A—Yes. 

O.—Did Dr. Richard Cabot address the meeting? 

A.—Not at the dinner ; it was at a later meeting, a separate 
meeting that he did. 

0.—Who is Dr. Richard Cabot? 

A.—He is a very prominent physician from Boston, Mass. 

O.—Is he related to Dr. Hugh Cabot? 

A.—Yes, I think so. , 

O.—A brother? 

A—Yes. 

O.—Did you inyite any of the local doctors to that dinner? 

A—Yes. 

O—Will you tell us whom you invited? 

A—We invited a number of them, as I recall. 

Tur Court:—May I suggest that you merely ask the wit- 
ness as to the specific persons. 

(Mr. Kelleher then asked the physicians specifically invited.) 

Mr, Kelleher:—\ offer Exhibit 13 for identification in evi- 
dence (handing letter to Mr. Leahy). 

(Exhibit 13 for identification, Mary G. Lynch to W. F. Penni- 
man, dated Oct. 26, 1937, was received in evidence.) 

Mr. Kelleher:—The letter is as follows: 

“DR. THOMAS E, NEILL 


“1824 Massachusetts Avenue, 
“Washington, D. C. 


“October 26, 1937. 
“Mr, William F. Penniman, 
Group Health Association, Inc., 
1328 I Street, Northwest, 
Washington, D, C. 
“My dear Mr. Penniman: 


“Dr. Neill will be unable to attend the dinner at the Mayflower Hotel 
on October 30, 1937, and has asked me to let you know. 


“Very truly yours, 
“Mary G. Lynch, 
“Secretary to Dr, Neill.” 


| 
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By Mr. Kelleher: 

QO—Mr. Penniman, did you invite the hospitals’ representa- 
tives to that meeting? 

-1—Yes, I think we sent invitations to all the hospital super- 
intendents; the superintendents of all the hospitals. 

O.—Who attended? 

1.—Colonel Randall was the only one, I remember. 

O.—With what hospital was he connected? 

-1—With the Homeopathic. 

O—Do you recall whether any of the other hospitals were 
represented ? 

A4—I don’t recall that any others were there. 

O.—Mr. Penniman, after the clinic had opened on November 
1, did Dr. Lee and Dr. Scandiffio tender their resignations to 
the Medical Society? 

“l.—Yes. 

Q.—Did you have a conversation with Mr. B. B. Sandidge, 
of the Emergency Hospital, concerning this matter? 

A—I did. 

O.—Who is Mr. Sandidge? . 

A.—He is the superintendent of the Emergency Hospital. 

Q.—Can you place the date of that conversation? 

A—That was shortly after the clinic opened. It must have 
been around the 10th of November, 1937, around that neigh- 
borhood. 

QO.—Did you call Dr. Sandidge? 

l.—Yes. 

O—Will you tell us what you told Dr. Sandidge, or Mr. 
Sandidge? 

Mr. Leahy:—I object. 

Mr. Kelleher:—On what grounds? 

Mr. Leahy:—Pure hearsay. 

Mr. Lewin:—Your Honor knows our position with regard to 
the hospitals; that they were forced into this conspiracy by the 
defendants. 

Tue Court:—Yes, but why reach it by hearsay; why not 
get it from them? 3 

Mr. Lewin:—We are entitled to get it from someone who 
came into the conspiracy. 

Tue Court:—That is the same question again. I suggest 
you defer that evidence for the moment, until I rule tomorrow 
on the question. ; 

Mr. Kelleher:—Your Honor, may I call attention to the fact 
that the indictment does name the hospitals. 

Tue Court:—I understand that; I am quite familiar with 
the indictment. Let us pass that up until tomorrow morning 
when I will rule on it. 


By Mr. Kelleher: 


Q.—AII right. Now, did you have a meeting with Dr. Neill 
in November, 1937? 


A.—Yes. 
Q.—That is Dr. Thomas E. Neill? 
A—Yes. 


Q.—Can you place the date of that? 

A.—The latter part of November, about the 25th, 26th, 27th, 
I think, of November. 

O—Where was this meeting? 

A—At his office. 

Q.—And who was in attendance, in addition to Dr. Neill and 
yourself? 

A—Mr. Horace Russell. 

QO—Who is Mr. Horace Russell? 

A—He was a member of the board of trustees. 

O—Of G. H. A.? 

A—Yes. 

Q—Who else? : 

A—Mr. Ivan Carson; Mr. R. T. Berry; W. D. Kirkpatrick, 
Mr. Zimmerman. 

O.—Will you tell the jury the substance of the conversations 
at that meeting with Dr. Neill? 

A—We called upon Dr. Neill— 

Q.—Just a second: I want you only to state the matters you 
told Dr, Neill and what he said to you. 

A—J told Dr. Neill of the incident that had occurred at the 
Garfield Hospital, which we thought was pretty terrible; that 
I had come to talk with him because he was the president of 
the District Medical Society, and we felt very definitely that he 
should know about this situation. 

O.—Did you tell him what this situation was? 

A—Yes. 

Q.—What did you tell him?” 

A—We told him that this patient had been carried to Gar- 
field in a very serious condition. 

O.—Did you tell him the name of the patient? 


A.—Yes, | did. 

O.—What was it? 

A—Mary Frances Stuart. 

Q.—Who was she? 

A.—The laboratorian of Group Health Association. She had 
been found unconscious in her home and was hurried to Gar- 
field Hospital where it was found that she needed an emer- 
gency operation. I told him that while she was in the room 
waiting there that they had a debate in the corridor of Garfield 
as to whether or not any doctor could attend her and when 
and while she was in that condition one doctor made the state- 
ment that he couldn't attend this person—he said that in a 
loud yvoice—if she was connected in any way with Group 
Health Association. Dr. Lee, whose patient she was, found out 
that nothing had been done there, and he told the Group that 
he was on the courtesy staff of Garfield and he entered her as 
his patient, and she was operated on. I told Dr. Neill what I 
thought of such a situation and that I thought the patient 
should have received better treatment because it was an emer- 
gency situation, where time was the essence. 

O.—What did Dr. Neill say? 

A.—Dr. Neill said he didn’t know anything about it. I don’t 
recall that Dr. Neill gave us any encouragement, because he 
launched off into another subject, and made the statement to me 
that if all the members of the Supreme Court and all the mem- 
bers of Congress, if you were to put them all in one room, 
they couldn’t competently select a doctor. I was thereupon 
forced to reply, “If that is true, Dr. Neill, how in the name 
of God can a poor layman select the right kind of doctor”? 

QO.—Did Dr. Neill know, or did you tell Dr. Neill who the 
doctor was that was involved in the Mary Stuart case? 

A—Yes. 

O.—What was his name? 

A.—Dr. Schoenfeld. 

Q.—Now, Mr. Penniman, did you write a latter to Dr. Neill 
concerning this conference? 

A—Yes. 

Q.—And did you receive a reply from Dr. Neill? 

A—I did, yes. 

Q.—I show you Government Exhibit No. 13 for identification, 
which purports to be the original of a letter from you to 
Dr. Thomas E. Neill, dated Noy. 22, 1937: Does that letter 
appear to bear your signature? 

A—That is correct; it does. 

Q.—Did you mail this letter? 

A—I did. 

Q.—I now show you Government’s Exhibit No. 14 for identifi- 
cation, which purports to be a letter from Dr. Thomas E. 
Neill to you, dated Nov. 24, 1937. Is this the letter which you 
received, and I am referring now to Exhibit 14 for identifica- 
tion. 

A.—tThat is right. 

Mr. Kelleher:—1 offer Government's Exhibits 13 and 14 for 
identification, in evidence. 

(Mr. Kelleher read letters to the jury, as follows) : 

“Group Health Association, Incorporated, 
“1328 Eye Street, N. W., 
“Washington, D. C. 
“November 22, 1937. 
‘Person. 
“Dr. Thomas E. Neill, President, 
Medical Society of the District of Columbia, 
1824 Massachusetts Avenue, 
Washington, D. C. 
“Dear Dr.: 

“It was good of you to give so generously of your time to the representa- 
tives of the Group Health Association, when they called on you at your 
office on Saturday afternoon. 

“It has been my experience that when a group of men are gathered to 
discuss any subject, varying opinions as to what was said often-times 
result, notwithstanding the sincerity of all present. Wishing to avoid 
this in this instance, I have deemed it advisable to confirm in substance 
the highlights of our discussion as understood by us, as follows: 

“1, That the hospitals are maintained for the patient and not for the 
doctor, therefore, no hospital 1s justified in refusing admission to any 
patient in need of hospital care, regurdless of race, color or creed, or 
membership in any association. 

‘2, That there are at present some 400 doctors, licensed to practice in 
the District of Columbia, who are not members of the Medical Society 
of the District of Columbia, some of whom are on the courtesy staff of 
local hospitals. This confirms our opinion that membership in the District 
Medical Society by a licensed physician is not a condition precedent to 
being accepted and placed on the courtesy list of the local hospitals. 

“3. by Spr yoeg eth hoes I erp of duly licensed physicians 
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“Dr, Raymond E. Selders’ application for courtesy privileges has been 
submitted to several of the local hospitals. 

“A careful and thorough investigation of Dr. Selders’ qualifications was 
made before his acceptance as a Member of the Medical Staff of the 
Group Health Association. This included a careful review of his educa- 
tion, and his years of experience. We have checked his record from Texas 
to Massachusetts and have unqualified statements from physicians with 
whom he has worked, and in whose integrity we have implicit confidence. 

“Roth as President of the Medical Society of the District of Columbia 
and a prominent physician of long standing in this community, it is we 
think very proper that you should be thoroughly conversant with every 
activity, the purpose of which is to give medical care, to the end that the 
highest standard of ethics of the medical profession may be maintained. 
For this reason, we are delighted to have had this talk with you. 

“T also wish to confirm our understanding that what was said by you 
to us was in confidence and in nowise intended for purposes of publication. 

“Sincerely yours, 
William F. Penniman, 
President.” 
“The Medical Society of the District of Columbia. 
“Washington. 

“November 24, 1937. 
“Mr. Wm. F. Penniman, 
President, Group Health Association Inc., 
1328 I Street, N. W., 
Washington, D. C. 
“My Dear Mr. Penniman: 

“Thank you for your letter of November 22nd. 

“T was very glad to have the opportunity of putting a few facts before 
the group of men that came to my office with you on Saturday. I think 
a full understanding of what we must adhere to by you and your com- 
mittee will save a great deal of unpleasantness in the future. 

“J shall be very glad to discuss in person with you any point, under the 
same conditions. 

“J wish to thank you and through you the rest of the men present for 
the very frank way they expressed their opinions. 

“With kind regards, 

“Very sincerely yours, 
Thomas E. Neill.” 


By Mr. Kelleher: 

O—Mr. Penniman, I would like to clear up one thing about 
the conference with Dr. Neill. Did you tell Dr. Neill how 
Dr. Schoenfeld happened to get into the Mary Frances Stuart 
case? 

A—Would you repeat the question? 

Mr. Kelleher:—Would you read the question? 

(The pending question, as above recorded, was read by the 
reporter.) 

Mr. Leahy:—Would that be material, based wholly on hear- 
say? Anything he said to Dr. Neill wouldn’t be admissible. 

Mr. Kelleher:—He went into everything this morning. 

Tue Covurt:—It is just a part of a conversation that is 
already in. 

By Mr. Kelleher: 

Q.—Do you understand my question? 

A—Yes. I told Dr. Neill Dr. Schoenfeld was the surgeon 
who was going to perform the operation and told him Dr. 
Schoenfeld was ready, but he was the one who made the state- 
ment he couldn't do it if she was connected with Group Health 
Association. 

Q.—Did you tell him who had requested Dr. Schoenfeld to 
operate? 

A.—Yes, I told him that Dr. Lee was a member of Garfield 
Hospital, was on the courtesy staff, and that he and the medical 
director had arranged for it. 

Q.—Did you tell Dr. Neill why Dr. Lee did not himself per- 
form the operation? 

A.—Well, I presume I did, because I could very easily have 
said in the course of this general conversation that Dr. Lee 
was not a surgeon. 

Q.—Why didn’t Dr. Selders perform the operation? 

A.—Dr. Selders wasn’t— 

Tue Court:—The question is what the conversation was. 

The Witness:—I told him that Dr. Selders had not been 
admitted to the courtesy staff of the hospital and had gotten 
Dr, Schoenfeld to do it. 

By Mr. Kelleher: 

O.—Did you explain to Dr. Neill who Dr. Schoenfeld was? 

A.—Yes. : 

O.—What did you tell him? 

A-—lI told him he was a member of the courtesy staff and 
was a member of the District Medical Society and that he had 
called him to perform this operation. 

O—Mr. Penniman, after Dr. Lee and Dr, Scandiffio had 
submitted their resignations to the local society, did they take 
any other action in that regard? , 

A—Yes, they—after Dr. Lee had been notified that he was 


no Jonger a member— 


Mr. Leahy:—I object. Hearsay. a 
By Mr. Kelleher: \ 


Q.—Would you just tell what those gentlemen did? 

A.—They withdrew their resignations. 

Q.—They did? 

A—Withdrew it from the District Medical Society. 

Q.—Did you attend a hearing of the executive committee of 
the peels Society of the District of Columbia on Dec. 6, 1937? 

A,—I did. 

O.—What was the purpose of that hearing? 

A.—That was the hearing that had been given Dr. Scandiffio 
and Dr. Lee on charges preferred against them by this C. C. 
and I. M. Committee of the Medical Society, and they were 
given the right to this hearing before being expelled from the 
society. 

Q.—And what were the charges against Dr. Lee and Dr. 
Scandiffio? 

Mr. Leahy:—I object. The writing would be the best evidence, 

Tue Court:—Yes. I think that is true. If there is a record, 
I mean, if there are formal charges, they are the best evidence. 

By Mr, Kelleher: 


O.—Who was present at this meeting on December 10? 
Mr, Leahy:—Tenth or sixth? 
Mr. Kelleher:—-Excuse me. Thank you, Mr. Leahy. 


By Mr. Kelleher: 


Q.—December 6? 

: A—December 6. Those, I presume, are members of the execu- 
tive committee of the District Medical Society. 

Q.—Will you give us the names of those you recall who were 
there? Let us go over the list of names. : 

Mr, Leahy:—Let him tell first. 

The Witness:—Well, it was Dr. Reede who served as chair- 
man, I think. 

(Mr. Penniman listed the names of those who were present.) 

A.—Well, there were three attorneys, Mr. Fenning, Mr. 
Hoover, and Mr. Leahy, the gentleman over there (indicating). 

Q.—Whom did they appear for? 

A,—Well, I imagine they represented the District Medical 
Society. 

Then there was Dr. Scandiffio and there was Dr. Lee. 

I was there; Mr. Zimmerman, Dr. Brown; there was Mr. 
Luke Keeley, Mr. Horace Russell, Mr. E. K. Newman. 

O.—Mr,. York? 

A.—And A. S. York, yes, sir. 

O.—Who appeared as counsel for Drs. Lee and Scandiffio? 

A.—Russell, Keeley, Newman and York. 

Q.—What occurred at this meeting on December 6? Did 
anybody testify? 

A.—I think Dr. Lee was on the witness chair most of that 
meeting. 

Gea was he examined by counsel for the Society? 

—Yes. 
ore the hearings transcribed by a reporter? 
— Yes. 

O.—How long did the first session last? 

A—TI think until—it started about 8 o'clock and I think it 
adjourned about 11: 30. 

O.—Before adjournment was a date set for another hearing? 

A—yYes. They set—I think that was Monday, and I think 
they set the following date for Friday the 10th, December 10. 

Q.—Yes. Now, you have told us that Dr. Lee testified at 
this hearing. Did you see Dr. Lee early in the week of the 
first hearing? 

A.—Subsequent to the first hearing? 

O.—Yes. 

A.—Yes, Dr. Lee was in my office. 

O.—Will you describe his appearance, please? 

Mr. Leahy:—I object as immaterial. 

Tue Courr:—Objection sustained. 

By Mr. Kelleher: 

O.—Did you talk with Dr. Lee? 

A—Yes. Yes, I did. At length. Dr. Lee was quite per- 
turbed. . 

Mr. Leahy:—You answer the question. 

Tue Court:—Just answer the question. 

By Mr. Kelleher: 

O.—Did you talk to him about the expulsion proceedings? 

Mr, Leahy:—I object as immaterial. 

Tue Court :—Sustained. 

Mr. Kelleher:—Your Honor, this is offered on the same 
ground as this other conversation which your Honor is con- 
sidering. J suppose you will reserve your final ruling? 

Mr. Leahy:—This isn’t on the same ground at all. 

Mr. Keller :—Yes, it is. 
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Mr, Leahy:—You now want to make Dr. Lee a defendant. 
You will have the jury in it pretty soon. 

Mr, Lewin:—I don’t think that is a proper expression. 

Mr. Leahy:—Any counsel who has tried five cases ought to 
know it is absolutely inadmissable on the ground of hearsay. 

Tue Court:—lI sustained the objection, so I don’t see what 
the argument is about. 

Mr. Leahy:—I don’t either. 

Tue Court:—These personal tilts before me don’t convince 
me one way or the other as to the admissibility of evidence. 
They are not very helpful. 


By Mr. Kelleher: 


Q.—Did you see Dr. Lee later in the week? 

Mr. Leahy:—I object as immaterial. 

Mr. Kelleher:—I am just asking him whether he saw him. 

Tne Court:—Well, it is immaterial. Objection sustained. 

Mr. Kelleher:—Your Honor, I do believe the second meet- 
ing may be admissible for another reason, if I could pursue the 
inquiry with Dr. Lee and the witness. 

Tue Court:—Well, if counsel want to object, perhaps you 
had better come to the bench. I will be glad to listen to you. 

By Mr. Kelleher: 


Q.—Mr. Penniman, did you see Dr. Allan E. Lee on the 
afternoon of Friday, December 10? 

A.—Yes. 

Q.—Did Dr. Allan E. Lee make a telephone call in your 
office? 


A.—Yes, 

Q.—Did you hear him make that call? 
A.—I did. 

Q—Whom did he call? 

A.—Dr. Hooe. 


Q.—Is that Dr. R. Arthur Hooe? 

A.—That is correct. 

Q.—Did you attend a meeting of the executive committee 
of the District Medical Society that evening? 

A—I did. 

Q.—When you came into the building where the meeting was 
being held, did you see Dr. Lee talking with anybody. 

A.—I saw Dr. Lee in the corridor. 

Q.—With whom was he talking? 

A.—Dr. Hooe. 

Q.—Did you watch Dr. Lee talking with Dr. Hooe? 

A,—Well, I observed it. I made no attempt to listen to what 
was said. I observed that the two were talking. 

Q.—You didn’t hear the conversation? 

A.—No, I did not. 

O.—What occurred after the conversation between Dr. Lee 
and Dr. Hooe? ; 

A.—Dr. Hooe went back in some littl: office right off the 
corridor, and shortly thereafter asked Dr. Lee to come in the 
room. 

Ore you see Dr. Hooe come back out of the room? 

—Yes. 

Q.—Did he beckon Dr. Lee to come in? 

A—Told Dr. Lee to come in, and he followed. 

O.—After you saw Dr. Lee go into the room with Dr. Hooe 
what occurred? 

A—He shut the door. 

(There was laughter in the courtroom.) 

Tue Court:—Now, possibly some of you haven't been here 
before, but those in the audience please understand, I think 
it better not to laugh. Suppress your feelings, please. 

By Mr. Kelleher: 

O.—Did the executive committee meeting commence after 
that? 

A.—Yes. ‘ 

O.—What occurred at the start of the meeting? 

A—Dr. Hooe, as I recall it, made the statement to the 
chairman of the executive committee that Dr. Allan E. Lee, 
having now tendered his resignation to Group Health Asso- 
ciation, the C. C. and I. M. Committee recommended with- 
drawal of the charges, and I think it was put to a vote of the 
executive committee and they voted to withdraw the charges 
and reinstate Dr. Lee. 

O—Who made this statement to the executive committee? 

A.—Dr. Hooe was chairman of the C. C. and I. M. Com- 
mittee. 

O.—Yes, but who announced this to the executive committee? 

A.—I don’t recall just who did it. I was present, I heard it 
made, heard the statement made. 

O.—What occurred at the second meeting? 

A—They—I think the second meeting they put Dr, Scandiffio 
on the stand. . 

O.—When did you testify? 
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A—I think mine was the third. 

QO—When was the third meeting held? ‘ ; 

A—Well, that was—the following week—sometime during 
the following week. This being Friday the 10th—I don’t 
remember the exact date. : 

Q—Did Dr. Brown testify at any of these hearings? 

A—Yes. Yes, he did. > 

Q.—Did you attend any other hearing of the executive com- 
mittee after the third hearing? 

A—No. I was out of the city. : 

Q.—Mr. Penniman, did you write and mail any communica- 
tions to any of the Washington hospitals concerning staff privi- 
sass ts the medical staff of G. H. A. or any of it. members? 

—Yes. 

Q.—Did you address a communication to the president of 
Homeopathic Hospital ? 

A—Yes. 

Mr, Kelleher:—Will you mark this for identification? 

(A letter dated Noy. 8, 1937, from William F, Penniman to 
Col. Joseph Randall, was marked Government Exhibit 15 for 
identification. ) 

Mr. Kelleher:—And this. 

(A letter from J. B, Gregg Custis to William F. Penniman, 
dated Nov. 9, 1937, was marked Government Exhibit 16 for 
identification. ) 

By Mr, Kelleher: 

Q.—I show you here Government Exhibit 15 for identifica- 
tion, which purports to be a carbon copy of a letter from you 
to Col. Joseph Randall, President of the Board of Trustees, 
Homeopathic Hospital, dated Nov. 8, 1937. Is this a carbon 
copy of an original letter which was written and mailed by you? 

A,—That’s right. 

Q.—Did you receive a reply to that letter of Nov. 8, 1937? 

A.—Yes. 

Q.—Is this the reply which you received (indicating) ? 

A.—Yes, 

Mr. Kelleher:—1I offer Government's Exhibits 15 and 16 for 
identification, in evidence. 

(Counsel examined paper.) 

Mr, Burke:—Exhibit 15 is a carbon copy dated Nov. 8, 1937. 

Exhibit 16, an original letter cated Nov. 9, 1937 from J. B. 
Gregg Custis, M. C., Executive Officer, Board of Trustees, 
National Homeopathic Hospital, to Mr. Penniman. 

Mr. Leahy:—Show that to the Court. 

May we just approach the bench for a moment, your Honor? 

THE Court :—Yes. 

Mr. Kelleher (reading) : 


“November 8, 1937. 
“Col. Joseph Randall, President, 
Board of Trustees, 
Homeopathic Hospital, 
3146 19th Street, N. W., 
Washington, D. C. 


“Dear Col. Randall: 


“For your information, I am attaching hereto 2 copy of a letter 
addressed to the Homeopathic Hospital requesting permission to admit 
patients who are members of the Group Health Association to the hospital 
upon the request of the Medical Director, 

“Also, a request to permit Dr. Raymond E. Selders, Surgeon, who is 
attached to the staff of the Group Health Association, to attend these 
patients while hospitalized. 

“For your further information, there is attached a record of Dr. Selders’ 
education, training and experience. 

“Your assistance in obtaining prompt and favorable action will be very 
much appreciated. 

“Very truly yours, 
William F. Penniman, 
President.” 


“Mr. William F. Penniman, 
Group Health Association, Inc., 
1328 Eye Street, N. W., 
Washington, D. C.” 

It is on the letterhead of the National Homeopathic Hospital. (Read- 
ing:) 

“My dear Mr. Penniman: 

“At a Board of Trustees Meeting held on November 4, 1937, it was 
voted that until the Group Health Association, Inc. was approved by the 
Medical Society of the District of Columbia, the National Homeopathic 
Hospital could not make any contract or enter into any agreement with it. 

; “Very truly yours, 
(signed) J. B. Gregg Custis, M.D., 
Executive Officer, Board of Trustees.” 

By Mr. Kelleher: 

_ Q—Mr. Penniman, in writing to these hospitals did you 
intend to take any arrogant attitude toward the hospital? 

Mr. Leahy:—I object. 

Tue Court:—Objection sustained. 
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By Mr. Kelleher: 

O.—Mr. Penniman, did you, as you state in this letter, also 
address a letter to the National Homeopathic Hospital? 

A—Yes, sir. 

(Mr. Penniman stated he had addressed letters to all the 
hospitals. ) ! 

(Original letters and copies of letters from Penniman to 
various hospitals and officers of various hospitals were marked 
U. S. Exhibits Nos. 17 to 29, inclusive, for identification.) 

Mr. Kelleher:—Your Honor, I am now through with the 
matters that your Honor will permit us to go into at this 
time, but 1 would like to reserve the right to recall Mr. Penni- 
man. 

Tuer Courr:—Yes. That may be done. 

Mr. Kelleher:—That is all, Mr. Leahy. 

Mr. Leahy:—May I ask one of the Deputy Marshals to 
telephone the reporters’ office to return certain exhibits that 
were removed from the court room? 

Tue Covrr:—Yes. 


CROSS EXAMINATION 

By Mr. Leahy: 

(Mr. Penniman went over again the record of his various 
positions. ) 

(He was interrogated as to his relationship with Mr. Zim- 
merman and various conferences that were held.) 

O—What was the occasion of your first seeing any member 
of the District Medical Society with reference to G. H. A.? 

A—At the time we visited them at the Society's head- 
quarters. 

O.—That was sometime following the receipt of this letter 
from Dr. Verbrycke, was it not? 

A —I think it was. 

O—At the time you received this letter you were president, 
were you not, of G. H. A.? 

A.—tThat is correct. 

O.—Had you as president of G. H. A. attempted to contact 
the Medical Society of the District of Columbia in any way 
before the receipt of this letter? 

A—Not officially; no. 

O—Unofficially ? 

A—No. 

O—In no way had you tried? 

Mr. Lewin:—He told you about the Neill visit. It is confusing. 
The questions have got to be based on the evidence. This gentle- 
man has already testified that he went to see Dr. Neill at 
Mr. Childress’s home before this meeting. 

Tue Covurr:—That evidence is there. 

Mr. Lewin:—Yes; but now the question is phrased on an 
entirely different supposition, which is not correct. 

THE Covrt:—He has a right to phrase it on a different 
supposition. 

Mr, Lewin:—He cannot misquote the evidence, can he? 

Tue Court:—I do not know that he is misquoting it. If 
the witness misunderstands the question, then it can be clarified 
on direct examination. I think that is the better way. 

By Mr. Leahy: 

O.—Will you answer the question? 

A,—The last question I do not get. You said, “Unofficially ?” 
and I said, “No.” Not the District of Columbia Medical Soci- 
ety ; no. 

Q.—Had you contacted anybody who was officially connected 
with the District Medical Society, before the receipt of this 
letter ? 

A—I think so. I think I had an interview with Dr. Neill. 
He was connected with the District Medical Society. 

O.—Can you tell us the date of that visit? 

A.—As near as I can recall, sir, it was in April or May; I 
am not sure. 

O.—Did you make any memorandum of that visit? 

A—I don’t think so; no. It was a very informal visit at 
Mr. Childress’s home, and we just had an informal discussion 
with Dr. Neill. . 

O.—Mr. Childress was the assistant to Mr. John H. Fahey, 
Chairman of the Board, was he not? 

A.—That is correct. ° 

O.—And he was interested also in Group Health Associa- 
ion? e 
: A—He was interested; and Dr. Neill was quite a close 
personal friend of his. He offered that as a suggestion. 

Q.—Had you ever met Dr, Neill personally before that 
occasion ? 

A.—I don't believe I had. ' ; 

O.—Had you discussed him with Mr. Childress? 


A.—Oh, yes. 

O.—It was at Mr. Childress’s suggestion, then, that you went 
up to see Dr. Neill? 

A—It was at Mr. Childress’s suggestion that Dr. Neill met 
us at his home. 


O.—Group Health had been incorporated on Feb. 24, 1937, 
had it not? 

A—TI think so; yes. 

O.—Had its by-laws been published shortly after that time? 

A—Yes. 

O—Those by-laws purport in a general way to determine 
the contract between the subscriber to the service and the ser- 
vice which Group Health rendered? Is that right? 

Mr, Lewin:—We have the by-laws in evidence. 

By Mr. Leahy: 

O,—Had they been printed shortly after the incorporation? 

“l.—Yes. 

Q.—Many copies printed? 

A—Yes; we had quite a number of them. 

QO.—You had distributed them, had you not, among the mem- 
bership? 

A—With the membership; yes. 

O.—Do you recall about how many you had distributed? 

A—Our membership at that time was around 900, and I 
think each one had a copy of the by-laws. 

Q.—When Mr. Childress asked you to meet Dr. Neill at his 
home that night did you know that you were going at that time 
to discuss with Dr. Neill the possibility of his being asked to 
become the Medical Director of Group Health? 

A—Oh, absolutely. That was the purpose of the meeting. 

O.—Did you bring a copy of the by-laws with you? 

A—J don’t remember whether we had them or not. 

Q=—Did anyone in the group bring a copy of the by-laws? 

A —I don’t recall. 

O.—Did any one of the group leave a copy of the by-laws 
with Dr. Neill so that he could read them? 

A—tThat I don’t recall. 

Q.—Did you not think, if you were going to see a person 
who was to be employed as Medical Director, you should give 
him the by-laws which constituted the contract for the service 
that was to be rendered? 

A—TI feel that perhaps Dr. Neill should have asked for a 
copy of the by-laws. I don’t recall that he did. If he were 
going to become the Medical Director he would have wanted to 
see a copy of the by-laws, I think. 

O.—Do you recall whether he asked for one now? 

A.—I don't recall that he did. 
fee et your best recollection is that no one left one with 
him? 

A —tThat is my best recollection. 

(The witness was closely interrogated as to the details of the 
conversation with Dr. Neill.) 

O.—Did you indicate to him that you had the money avail- 
able at that time to buy the equipment? 

A—No; I don’t believe we did. I don’t remember that 
particularly. 

O.—You already had the money, had you not? 

A.—I am not sure just when the money was made available. 
I think the money was made available sometime in March of 
1937. I cannot tell you whether it was just prior or subsequent 
to the availability of the money that I met with Dr. Neill. 

O—At all events, nothing was said about that point, in accor- 
dance with your best recollection? 

A—No. I don’t think the question was raised at all. 

(The witness was questioned on the letter from Dr. 
Verbrycke.) 
ace Central Admitting Bureau? Did you know about 
that? 

A.—I am not as familiar with that. I know there is a Cen- 
tral Admitting Bureau. 

O.—And the Physicians and Dentists Service Bureau? 

«1.—I don’t know that at all. 

O.—(Reading) : 

“And the approval and help of the Society has been a vital 
factor in the success of these organizations.” Did you know 
that the Medical Society had cooperated in the formation and 
continuation of those organizations? 

A.—No; I did not. 

O.—(Reading) : 

“May I ask, since your association so deeply affects health 
problems in the city, that you will be good enough to submit 
a copy of your charter and by-laws with a copy of the contract 
with your members.” 


Did you ever submit a copy of the charter? 

A—No, sir. 

O.—Was that contained in the copy of your by-laws? 

A—No, That was explained to him over the telephone—that 
if he wanted the charter, that was a matter of public record, It 
had been filed, and he had no difficulty in seeing that. 

O—Did you have a copy of your charter available? 

A—I did not. The secretary of the association may have had 
it. I personally did not. 

QO—You had available copies of the by-laws? 

A—Oh, yes. We had plenty of them. 

O.—You could have mailed him a copy of the by-laws in 
accordance with his request, could you not? 

A—Surely, without any trouble at all. I told him over the 
telephone, however, that there had been some nine hundred 
copies distributed, and I thought he would have no difficulty. 
As a matter of fact, we had already heard that a number of the 
copies were already in the hands of the doctors. 

Q—Did you have any particular reason why you did not 
accede to the request of Dr. Verbrycke as chairman of the 
Committee on Economics of the Medical Society of the District 
of Columbia? 

A—None whatsoever, except that if I am not mistaken 
it was during the course of this conversation that we asked 
him to permit us to come over and talk to the District Medical 
Society. I am not so sure—it is a little vague, but I think it 
was in this telephone conversation that arrangements were 
made for representatives of Group Health to visit the District 
Medical Society and some of its members. 

QO.—When you visited the District Medical Society in accor- 
dance with that arrangement, which you think may have been 
made over the telephone at that time, did you bring the 
by-laws with you then? 

A—I don't know that we had them. 

Q.—Did anybody in your group bring the by-laws? 

A—I think they may have had a copy. It was just a small 
pamphlet. 

O—But did you bring them? 

A—I did not purposely bring them; no. 

O—Did Dr. Brown bring them? 

A—I could not answer that. 

G.id you see him give a copy to anybody at the meeting? 

A.—No. 

O.—They were asking about a copy, were they not? 

-1—Not at the meeting. 

QO—Were they not discussing the by-laws or the contract 
at that meeting? 

A—I don't think so. I think I made the first statement 
and gave a general outline, and I think that then there were 
some questicns asked. 1 think Dr. Neill asked some questions 
with reference to the by-laws which I endeavored to answer 
to the best of my ability. 

O.—Was not the District Society, through the chairmen 
of some of its committees, trying to get a copy of those by-laws 
as late even as July 15? 

1—That is right. 

O.—Why didn’t you supply them with a copy, Mr. Penniman? 

A—Because he could get all the copies he wanted. 

OQ.—He could go and get them himself? Was that the spirit? 

A—I don’t know that that was intended to be the spirit; 
but the idea was that we felt they had plenty of them. They 
had some of the copies. 


O—Did you supply them with a list of the members of 
G. H. A.? 


A.—No. 

O.—But you would expect Dr. McGovern, who was writing 
to you on July 15— 

A—Did he ask for a list? 

O.—He asked for a list. 

.14—For a list of the members? 

O.—No; he asked for a copy of your by-laws. 

A—But you said, a list of the members, 

O.—How would he know who was a member of the G, H. A.? 

A.—He didn't ask for that. 

O.—Did you tell him? 

A—No. 

O.—You told him that you had distributed 900 copies of 
by-laws among 900 Government clerks, but you did not tell 
him what 900 out of the 100,000, did you? 

A—No, because we had heard that some of the doctors had 
them. We had gotten reports back that some of the doctors 
had them and had discussed it; so it was not anything that 
was secretive. yas: 

O.—At all events, upto this time you have not supplied 
the District Medical Society with a copy of your by-laws? 
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-l.—I have not, personally. ; Fy 

O.-Have you ever supplied the District Medical Socicty 
with a copy of the contract? 

1.—Just what contract do you refer to? , : 

O.—The contract with the Home Owners Loan Corporation 
which was asked for on July 15, under Exhibit 12. 

A—No, sir. A 

O.—Have you ever supplied the District Medical Society 
with a copy of your adopted constitution ? 

A—The by-laws? 

O.—Yes. 

A—No; I have not. 

O.—Have you ever supplied a copy of the form or forms 
of application for membership? 

«1.—No. 

O.—Have you ever supplied any form of contract or agree- 
ment setting forth the service to be rendered to members and 
their dependents ? 

A.—That would be all in the by-laws. 

O.—So your answer is that you have never supplied that 
information, either? 

<1,—I did not. 

O.—You will note under Exhibit 12 that Dr. McGovern was 
asking for the information in his official capacity as chairman 
of the executive committee. Is not that true? 

A.—I think so. 

O.—And Dr. McGovern had written on the stationery of the 
Medical Society of the District of Columbia? 

A.—tThat is right. 

O.—Whereas, in Exhibit No. 11, Dr. Verbrycke wrote on his 
personal stationery; nevertheless, he signed the request, did 
he not, in his official capacity as chairman of one of the com- 
mittees ? < 

A—that is right. 

(The witness was then closely interrogated on the conyersa- 
tion with Dr. Neill.) 

O.—Of course when you outlined the plan of G. H. A., that 
outline did not convey the information that it was a prepayment 
service? 

A.—Oh, yes. 

O.—Did Dr. Neill object to the prepayment notion? 

A.—There was no indication during the evening’s conversa- 
tion that he objected to it. 

Q.—He advised you that he and his partner were engaged 
in some form of contract practice with the Potomac Electric 
Power Company? 

A—I am a little vague about that; either that he was or 
his partner was; but I am not sure just which it was. There 
was some reference to it. 

Q.—With one or two organizations of contract practice in 
the District of Columbia? 

A—Yes. 

Q.—Did he say anything to you in substance that you can 
recall to this effect, Mr. Penniman, that if the G. H. A. were 
economically sound, if it were ethically and legally sound, the 
job which you were offering him was just the job he was 
looking for? 

A.—To the best of my recollection there was no question at 
that time brought up about the legality of Group Health. I 
don’t believe that was in question at all. 

Q.—Did he say anything to you in substance to the effect 
of the question which I have just put to you? 

A—Not with respect to legality, that I remember. 
eee he say anything with reference to the ethical side 
of it? 

A—I cannot recall that he did. The remark that he made 
as he was leaving was that he had to leave because of some 
engagement—I think it was a patient—and that his further 
action would have to depend upon the attitude of the District 
Medical Society. I think that is about the last remark I remem- 
ber his making. [ don’t remember his saying anything about 
legality or the ethics of it. He did say that he saw nothing 
wrong with it, and that there were other practices such as he 
was interested in. 

QO.—Do you recall at the time that h | 4 > indi- 
cation that he would talk with you He ake ee 

A.—I think we got the impression that he would, because 
he said it would depend upon the attitude of the District Medical 
Society, Natuarlly he did call attention to the fact that he was 
becoming its president on July Ist. 


Q.—Did you ever get in touch with hi fe ao 
AF don't kaow. that 1 did. ith him again about it? 


Q.—Do you know anybody who did “ 
A—No, I do not. . Tepresenti 


him. 


1 the G. H. A.? 
I think we were waiting for a call from 
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O—Mr. Childress never spoke to you about the matter again, 
did he? 

A.—He may have, in just general conversation, wanting to 
know what progress we were making. 

(Mr. Penniman was questioned about the brochure issued by 
G. H. A., Inc. and the first meeting with the District Medical 
Society.) 

O.—So, at the outset you assured them that you wanted to 
give them full information about the organization? 

A—Yes. 

QO —Then why didn't you do it? 

A—We did, that evening. We discussed the by-laws. I gave 
them—so far as the charter is concerned, I did not give them 
that. 

O—You did not give them the by-laws or the charter or the 
contract under which they were to function? 

A—tThere was no objection to giving them the by-laws or 
copy of the charter, if they did not already have it and if it 
were not obtainable. But so far as the contract that existed 
between Group Health Association and the Federal Home Loan 
Bank Board was concerned, I made it pretty clear that that 
was something we had no authority to give. That had to come 
from the Board itself. 

O.—Did you advise the Board that the District Medical 
Society would like to see a copy of the contract? 

A—I don't recall that I did, sir. 

O.—Did you make much effort to make good your assurance, 
which you gave the Executive Committee that night, that you 
wanted them to have full information about this matter? 

A—Just as I am giving full information now. I am trying 
to answer all the questions and go into as much detail with 
the purposes of the Association as is possible. 

O.—You knew all the answers were contained right within 
those by-laws? 

A —I knew the by-laws. 

O—And you knew those answers were right inside those 
by-laws? 

A—Yes. 

O.—Then why did you not give them? 

A—They had the by-laws. 

wus you see a copy of the by-laws at that meeting? 

A.—NO. 

Q—Why do you make the statement to the jury that they 
had a copy of the by-laws? 

A—Because we had gotten reports from several of the mem- 
bers that they had given copies to the doctors. 

QO—To whom? 

A.—To local doctors here. 

Q.—Can you say now to this jury that a single member 
of the Executive Committee whom you met there that night 
had ever had a copy of your by-laws? 

A—No; I could not, because I did not see them have it. 

O.—Even assuming that they had it, don’t you think, in 
accordance with the assurance which you extended the Execu- 
tive Board in the spirit of cooperation, that you ought to have 
given them a copy of the by-laws? 

Mr. Lewin:—Your Honor, we think this has gone far enough, 
and we object. 

Tue Court :—That is argumentative. 

What is the next question, please. 

By Mr. Leahy: 

O.—Mr. Penniman, there was quite a discussion back and 
forth there, was there not, about the possibility of Group Health 
economically succeeding on the dues which you stated? 

A.—That evening? 

O0.—Yes. 

A.—That is correct. 

Q.—And somebody there pulled out a piece of paper and 
started figuring on the table? 

A.—I think they did; yes. 

Q.—Who was that? Pein 

A—I am not sure. I think it was Dr. Grooyer. I am not 
sure. I know some one did. ; 

O.—Was he not trying to figure on the table, while you all 
were there, whether or not on dues of $2.20 per member or 
$3.30 as family ducs, that organization could give medical 
service at that price? 

A—That is right. He had it all figured. He was figuring 
the whole evening. 

Q.—Did there not come a time when he said that he knew 
that medical service of good quality could not be rendered at 
that price? i THR 

A.—I think he expressed that as his opinion. 

O.—Did there seem to be others in the group who expressed 


the same opinion? 


A. M.A. 
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A.—I don’t recall. I recall this one gentleman took a very 
active part in reading off his figures and indicating that it 
would not do. But it has been done and it is now operating. 

O.—It has not been done on dues, has it? 

A—Yes. 

Q.—Has it, Mr. Penniman? 

A.—Except for the purchase of equipment. 

O.—How big an exception was that? 

A.—$40,000. 

O.—How big an exception did you make otherwise? 

A.—How big an exception other than dues? 

Q.—Yes. 

A.—None. 

Q.—Any contributions from any other association? 

A.—From other associations ? 

O.—Yes. 

A.—No; not that I know of. 

Q.—None from the Good Will Fund? 

A.—No. 

Q.—None from any other association? 

A.—None that I know of. 
ma paid the salary of the administrator from August 

A.—That was beyond my time. 
tract was. 


Q.—You were still president, you said, until September or 
October 1937? 


I don’t know what the con- 


A—Yes. 

Q.—I mean, until 1938. 

A.—Oh, no, 

Q.—Were you a member in 1938? 
A—Yes. 


O.—Were you on the board of trustees in 1938? 

A.—Yes. 

Q.—But you do not know who paid the rent on the office 
occupied by the administrator for Group Health? 

A.—After I assumed this new position— 

Q.—Just answer that question, please. 

A.—No; I don’t know what the contract was. 

Q.—You knew you were not paying his salary? 

A.—I didn’t pay any of the salaries. 

Q.—I mean, Group Health. 

A—J don’t know what arrangements were made. 
see the contract. 

Q.—Do you know Mr. Taylor? 

A—Oh, very well. 

Mr. Kelleher:—Your Honor, I think we have gone far 
enough with this. It is exactly the sort of thing that your 
Honor ruled on yesterday. The witness has gone into it far 
enough. 

Tue Court:—He says he does not know anything about the 
terms of the employment. He said so very definitely. If I mis- 
interpret him he can correct me. 

The Witness:—That is correct, your Honor. 

By Mr. Leahy: 

Q.—See if I understand correctly. You did know that he was 
the administrator of G. H. A.? 


I didn’t 


A—Yes. 
Q.—You did know he had a separate office? 
A—Yes. 


Q.—But you do not know who paid his salary or who paid 
the rent? 

A.—I would not go so far as to say that. I would not know 
who paid his salary. I heard that some arrangement had been 
made, but the details of it I could not tell you about. 

Q.—I am not asking for details, but just a broad answer. Who 
was it you heard paid his salary? 

Mr, Kelleher:—Objection, your Honor, as incompetent. 

Tue Court:—He may answer that. 

A—I don’t believe I can answer, except from hearsay. 

By Mr. Leahy: 


O.—You do not want to answer it? 

A,—I would answer it in a minute, sir, if I had the information. 

Tue Court:—Put your next question. 

By Mr. Leahy: 

Q.—The meeting on June 24, 1937, Mr. Penniman—do you 
recall about when it broke up? 

A.—Well, I think it lasted for a couple of hours. We went 
there about 8 o'clock and it was about 10 when we left. 

O.—You were all friendly when you dispersed, were you not? 

A,—Yes, very. 

O.—The discussion you had was back and forth as to different 
notions of what could and what could not be done? 
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.1—Very friendly. 

(Mr. Penniman was next interrogated on the luncheon with 
Mr. Zimmerman and Dr. McGovern; also the meeting with 
the District Medical Society.) 


By Mr, Leahy: 


Q.—You did invite Mr, Zimmerman to the luncheon, did you 
not? 

A—Yes. 

Q.—Did you tell Dr. McGovern you were going to have Mr. 
Zimmerman present? 

A—I certainly did. 

Q.—Are you sure about that? 

A—Yes, sir; quite sure. 

Q.—What did you talk about—horses and dogs? 

A.—Well, yes; talked horses and dogs, and we were going 
to play golf together. We talked about Group Health. 

Q.—Did you talk anything about Group Health? 

A.—Oh, yes, as near as I can recall. 

Q.—Did Dr. McGovern talk to you about the request con- 
tained in the letters? 

A—He did. 

Q.—Did he ask for a copy of the by-laws? 

A.—He may have, sir, during the course of a very general 
friendly conversation; he may have said it. 

Q.—Did you tell him to go get a copy from one of your 900 
members whom you did not name? 

A.—Not in that way; no. 

Q.—Did he ask you for a copy of the contract under which 
you would render service to your members or subscribers? 

A.—lIt would be in the by-laws. 

Q.—Did he ask you for a copy of the contract under which 
you would obtain funds? 

A.—I think he did, or in his letter. I think he brought the 
question up, as I recall. 

Q.—What did you say to him? 

A—Practically the same thing that I had said to Dr. 
Verbrycke, as near as I can remember. I told him that I could 
not give him the contract, because I did not have the authority 
to give it, but if they wanted the charter it was a matter of 
record and they could get that; and that there were copies of 
the by-laws that had been pretty generously distributed and there 
would be no difficulty in his getting them. 

O.—Did you ascribe as the reason why you could not accede 
to his request for a copy of the contract the fact that you had 
no authority to give it to him? 

A.—A Federal Home Loan Bank Board contract; yes. 

Q.—Did you say anything, in substance, to this effect, Mr. 
Penniman, not that you did not have any authority to give the 
contract, but that he, Dr. McGovern, or nobody else had any 
right to see it any more than he would have a right to see a 
contract between the owner of a department store and an express 
company, if any such existed? 

A.—I can’t remember that. It may have come up in the con- 
versation, but I don’t specifically remember that statement at all. 

Q.—Did you make any memorandum at all of this conversa- 
tion that you had with Dr. McGovern? 

A—No; I didn’t think it was necessary. It was a very 
friendly gathering. I didn’t take notes and put them in my 
pocket. 

O.—But, at all events, Dr. McGovern left without getting the 
information he had asked for? 

A.—yYes; but with an explanation. 

O.—The explanation which you have just given us; is that 
right? 

A—Yes; that is right. 


Q.—Did not Dr. McGovern tell you at this meeting that 
the committee could not intelligently discuss G. H. A. with 
you unless you supplied them with the information he asked 
for? 

A.—He may have; I don’t recall specifically. 

Q—I ask you to look at Dr. McGovern’s letter, and I 
ask you if that is not the reason why he asked you to supply 
him with the information, so he could intelligently talk to 
you about it? 

A.—He says he is unready to discuss it intelligently. 

Q.—He states on July 15, does he not, that at the recent 
meeting held in the Medical Society Building, when you, Mr. 
Zimmerman, and Dr. Brown were present and discussed the 
plans and purposes of your organization, “you were kind 
enough to say that your board of trustees would receive a 
committee from the society for further discussion. The com- 
mittee of the Society having this matter in charge finds itself 
unready to discuss the matter intelligently with you without 


further information. I am therefore directed to request,” and 
so forth. You knew, then, the purpose of his request from that 
letter? 

A—Yes. I think we knew the purpose. 

Q.—You mentioned one other occasion when I think you 
said you saw Dr. Neill, Mr. Penniman. Can you give me the 
date on which you saw him? 

A—At his office? 

O.—Yes. 

A—I think it was in November. 

Q.—On the occasion of that visit you went up there with 
several members of the board of trustees, did you not? 

A,—That is correct. 

Q.—How many did you take along with you on that occa- 
sion? 

A.—I took as many of the board as we could find. I men- 
tioned their names. 

O.—Some five or six? 

A—I think so; yes. 

Q.—Did you go up to Dr. Neill’s office to discuss the case 
of this young lady who had been admitted to Garfield Hospital 
and operated on by Dr. Schoenfeld? 

A.—Yes. 

Q.—Is that the purpose you went there for? 

A.—That is the purpose. 

_Q.—Why didn’t you say something about it in the confirma- 
tion of your visit and in that letter? 

A.—We did not discuss that question at all. He said he did 
not know anything about it; and then we got off of the subject 
and on to how poor the hospitals were in Washington, and 
about the selection of the medical staff, and then I asked a 
specific question by which I wanted to refresh his mind for the 
record— 

Q.—If I am wrong, please correct me. I thought you stated 
that the purpose of the visit of yourself, together with as many 
of the members of the board of trustees as you could get, was 
to go to Dr. Neill about this incident at Garfield Hospital. 

A.—That is right. 

O.—The very next day you wrote a letter as to what occurred 
there, did you not? 

A.—Not altogether; not all of it. I only gave the highlights. 

Q.—But the purpose no longer constituted a highlight for 
the purpose of this letter? 

A—Because Dr. Neill told us he did not know anything 
about it. 

Q.—Answer the question. Did that constitute any highlight 
for the purpose of this letter? 

A.—It is not so incorporated in there. 

Mr, Lewin:—Let him complete his answer. He was in the 
middle of his answer when Mr. Leahy cut him off. 

Mr. Leahy:—I did not want to cut him off. If I do, you 
hold me up. I get anxious to go ahead. 

The Witness:—Maybe the witness is a little slow. 

Mr. Leahy:—I am sorry, Mr. Penniman. 

The Witness:—The real purpose was—it was arranged the 
very next day after the incident at Garfield that we go up for 
the purpose of discussing that case, and of course after we 
discussed it or started to talk to him about it and told him 
that as the president of the District of Columbia Medical 
Society we thought he ought to know about a thing of that 
kind, he said he did not know anything about it and had not 
heard about it; and I am inclined, as I recall now, to think 
that he said that he would look into it and would find out, that 
he had not heard about it. Then we got on to a very interesting 
subject, the specific question as to whether or not hospitals 
were operated for the patients or the doctors, and answers to 
specific questions, the fourth one, I think, on the last page, with 
reference to falsely charging a physician in a suit for libel. 
That statement was made by Dr. Neill; he made that point. 
So they were just highlights of the subjects we discussed that 
I put into the letter. 

By Mr, Leahy: 

O.—Why did you consider it necessary to write to Dr. Neill 
a_ résumé of what you considered to be the highlights of the 
discussion? 

A—Did I start off in the beginning of the letter by stating 
my reasons? 

O—Yes; you did. You said: 

“It was good of you to give so generously of your time to 
the senressrbatives of Group Health Association when they 
called on you at your office on Saturday afternoon. It has 
been my experience that when a group of men are gathered 
to discuss any subject varying opinions as to what was said 
often times result, notwithstanding the sincerity of all present, 
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Wishing to avoid this in this instance I have deemed it advisable 
to confirm in substance the highlights of our discussion as 
follows"— 

And then you related them. 

.1,—That is correct. 

QO.—Did you personally make this appointment to see Dr. 
Neill? 

A—I think I did. 

O.—What did you tell him when you called him up? 

A—I told him we wanted to come up to see him. 

O—What else? 

A—lI think he said he would be glad to see us. He was very 
nice about it. 

O.—Did you ask to see him officially, in his official capacity, 
as president of the Medical Society? 

-1—No; I don't think so. 

O.—Was anything said about that? 

A—I don't think so. At the time we called up Dr. Neill 
he was certainly very gracious, and we told him we would like 
to come up to see him about a matter, and he said to come 
on up. 

O—Let me see if I can refresh your recollection. The day 
that you saw Dr. Neill was a Saturday, was it not? 

A—That is correct. 

O—This was a Saturday afternoon you asked to see him? 

A—Yes. 

O—And when you called up he said, all right, he would 
forget about its being Saturday afternoon and stay right there 
and would be glad to see you? 

-1—He was very nice about it; yes. 

O—Did he say that this is “off the record and not official 
and not to be publicized?” 

A—Yes. 

O—And the meeting in his office was then supposed to be a 
chat between you and him—and when I say “you,” I mean you 
and your group, not in any official capacity at all, but just as 
gentlemen sitting around the table and discussing a subject about 
which gentlemen might disagree. Is that right? 

A—That is right. 

O.—And there was not supposed to be any publicity about 
it whatsoever, was there? 

A—No. 

O.—That is what you meant, was it not, when you wrote in 
your letter the next day: 

“T also wish to confirm our understanding that what was 
said by you to us was in confidence and in no wise intended 
for the purpose of publication.” 

A—-That is right. . 

O—Why did you think it was necessary, in a confidential 
chat which was supposed to be off the record, between you 
gentlemen, and not in your official capacity, to make a record 
which could be produced? 

A—I was careful to send it to him under personal cover, 

O.—Did you keep a copy? 

A.—Yes, in my personal files. 

O.—wWas there any reason for that? 

A—I said it was not for publication, and it has never been 
published. 

Q.—It has not been published now, has it, according to your 
idea of publication? 

A—I don’t believe so. 

Mr. Lewin:—This witness was required by the Government 
of the United States to appear here under subpoena to testify. 

Mr. Leahy:—Was he required to keep a copy in his files so 
that he would know about it? 

Mr. Lewin:—He was required to bring all relevant docu- 
ments that bore on this charge. 

By Mr. Leahy: 

O.—Did you keep a copy that you made of this letter in the 
official files of G. H. A.? 

4.—I don't think we did. I think I kept it in my own per- 
sonal files. : 

O.—How did the prosecution get hold of the copy? 

A.—I didn’t give it to them. I don’t know how they got it. 

O.—You don’t know how they got this (indicating) ? 

A.—Is not that the original? 

—Yes, “ 
yi don’t know how they got the original, gis 
Mr. Lewin:—That was subpoenaed from the District Medical 


Society. 
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By Mr. Leahy: 

O.—If this was a confidential chart, not for purposes of 
publication and not in your official capacities, how did you 
address your letter to him as president of the District Medical 
Society, and address it to the office of the Medical Society of 
the District of Columbia? 

Mr. Lewin:—We object to that as incompetent, irrelevant and 
grossly immaterial. 

Tue Court:—The witness has said that it was a confidential 
chat between these gentlemen. If there are circumstances which 
might bear on that statement, I think they have a right to 
know what they are. 

Mr. Lewin:—What difference does it make whether it is 
official or not? 

Tue Courr:—It goes to the question of credibility and the 
credence to be given to the testimony of the witness. 

Mr. Lewin:—Is he planning to show that it is not confidential? 

Tue Courr:—I do not know what he is planning to show. 
I am only passing on each question as it arises. 

Mr. Lewin:—What possible bearing can it have on the issues 
of the case? 

Tue Court:—Objection overruled. 

The IWitness:—This was not sent to the Medical Society. I 
don’t believe. I think if you will look at the address on there 
you will find it is 1824 Massachusetts Avenue. I think that 
is Dr. Neill’s office. 

By Mr. Leahy: 

O.—It is sent to him as president of the Medical Society of 
the District of Columbia? 

A—Yes. We went to see him in his capacity as president 
of the Medical Society. 

O.—You did? 

A—Yes. We told him that in the beginning, in the very first 
opening statement, that “We are coming to you because you, 
as president of the District Medical Society, should know about 
a situation of this kind.” 

Q.—I want to ask you this, and I am going to try to put it 
as clearly as I can so that I will not be misunderstood. When 
you called Dr. Neill and asked to see him, did he not say to 
you that Saturday that he would not see you in his official 
capacity, but that he would be glad to see you and would take 
away his Saturday afternoon and remain at his office to chat 
with you off the record in a confidential way? 

A—No. 

O.—That you say he did not say? 

A—I don't recall that he said that at all. 

O.—Did Dr. Neill appear to have any knowledge at all about 
the incident concerning which you said you went to see him? 

Mr. Lewin:—He has already testified to that. 

Tue Covurt:—That has been covered. 

By Mr. Leahy: 

O.—He said he would look into it? 

A—That is my recollection. 

Mr. Lewin:—He has testified to that, too. 
ought to be some limit to this. 

Tue Covurr:—Yes; I think there is quite a little repetition 
1ere. 

Mr. Leahy:—I did not know that he had said that. It is 
just one question, if it is repetitious. 

By Mr. Leahy: 

Q.—From what source had you received your information 
about what you told Dr. Neill? 

A.—I got it from Dr. Brown and it was confirmed by 
Dr. Lee. 

O.—What is Dr. Lee’s full name? 

A.—Allan E. Lee, I think his initial is “EE.” 

O.—Did Dr. Allan E. Lee talk with you personally about it? 

A.—He did, personally. 

O.—Dr. Lee, I think you stated, at that time was on the 
staff of G. H. A.? 

A—Yes, sir. 

O.—And he had hospital privileges, did he not? 

A—That is right. 

O.—At Garfield Hospital ? 

A.—That is correct. 

O,—Courtesy privileges? 

A,—Right. 

O.—The same as any one of these 400 doctors whom you 
mentioned in your letter? 


I think there 
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-1—That is right. 

Q.—And you told Dr. Neill that Dr. Lee had brought this 
lady to the hospital ? 

A—Yes. 

O.—And then there was some discussion about—what? What 
was it you told him? 

A.—There was some discussion that if she were in any way 
connected with Group Health Association, this Dr. Schoenfeld 
said, “I can't have anything to do with her.” And she was 
upstairs then in a critical condition. 

O.—Was that statement made to Dr. Neill, that Dr. Lee was 
in the hospital at that time when the discussion took place? 

A.—Oh, yes. 

O.—He was right there? 

-1—Dr. Neill was not. You mean, Dr. Lee was? 

O.—Yes. 

1.—Dr. Lee was present and heard it. 

QO.—And Dr. Lee had the courtesy privilege to treat patients 
in that hospital ? 

-1.—Yes; not surgical, however. He was not a surgeon. 

O.—But Dr. Lee had engaged Dr. Schoenfeld to perform the 
operation ¢ 

-l—I would not know that. Arrangements had been made 
for Dr. Schoenfeld to perform the operation. She was carried 
there in an ambulance and Dr. Schoenfeld was to be there 
and do the operating. 

O.—Did you tell Dr. Neill what time she got to the hospital ? 

A—Yes, 

O—What time was it? 

-1.—I described that she was found unconscious on the floor 
of her bathroom while she was dressing, and they rushed her 
right to Garfield Hospital. 

O.—What time of the day? 

-1.—Early in the morning, about seven-thirty. 

O.—Did you have information as to when she was operated 
on? 

A—No. 

O.—You did not find that out? 

-1—It was during the day, because— 

O—AII right. 

Mr. Lewin:—Let him finish. 

«A—TI think Dr. Lee made a statement to these doctors and 
they said, “We can’t touch her if she is connected with Group 
Health.” He said, “I am on the courtesy staff and I am bring- 
ing this patient in as my patient.” 


By Mr. Leahy: 


O.—Then what happened? 

-1—They said, “If that is the case, it is all right.” And 
then the young lady was operated on that morning. 

Q—As soon as the hospital found out that Dr. Lee was 
bringing the lady to the hospital as his patient, Dr. Schoenfeld 
operated on her; is that right? 

-1.—I think that is correct; yes. 

Q.—I don’t quite get you then, what would cause you to go 
up to Dr. Neill to report. 

- 4.—Because she was in a critical condition and the doctors 
were arguing that they could not go up if she was a member 
of the Group Health Association. 

Q.—As soon as the hospital found out that Dr. Lee’s patient 
was upstairs, Dr. Schoenfeld went up? 

«1.—Yes; but Dr, Lee was late getting there. 

O.—I thought you said he was there? 

-!.—She was taken in an ambulance, right from the house. 
Dr. Lee was called to the house and found her, and she was 
taken in the ambulance, and then arrangements had been made 
and Dr. Lee came in 30 or 40 minutes later and found that 
nothing had been done, and that is when he heard the conver- 
sation in the corridor of Garfield Hospital, and then Dr. Schoen- 
feld said in a loud voice, for the benefit of several of the 
dloctors around there, “If she is a member of Group Health 
I’m sorry, but I can’t do anything about it.” 

O.—But he did operate on her? 

A—Then it was Dr, Lee said, “I am_ registering her here 
as my patient. I am on the courtesy staff,” 

O.—I do not quite follow what you told Dr, Neill you went 
up to see him about. She was still a patient of Group Health 
when— 

Tue Courr:—I think you have gone over that. I think it 
is quite argumentative. I think this is a good point at which 
to stop. We will take our adjournment now until ten o'clock 
tomorrow morning. 


WebnNespay, Fesruary 12 
TESTIMONY OF WILLIAM FREDERICK PENNIMAN (Resumed) 
CROSS EXAMINATION—(RESUMED) 

By Mr. Leahy: 

O.—Mr. Penniman, I think yesterday afternoon we had just 
about finished relative to the conversation that you had with 
Dr. Neill in his office on that Saturday afternoon. Do you 
recall? 

A—Yes. 

O—What was that young lady’s name again, Mr. Penniman? 

A—Mary Frances Stuart. 

O.—Was she a member of G. H. A.? 

A,—She isn't a member in the sense—she was connected with 
the G. H. A. as laboratory—in charge of the laboratory. 


O.—You knew, did you not, that the District Medical Society 
had a provision in the constitution with reference to the approval 
of contracts which any member of the Association had entered 
into with any group or industrial organization or what not? 

«l,—I have been so informed, yes. 

O.—You knew the terms of that, did you not, fairly well? 

A—Well, it had been presented to me I think by the chair- 
man of that C. C. & I. M. Committee. 

O.—Was that Dr. Hooe? 

“1.—That’s right. : 

O.—And of course you knew somewhat about the District 
Medical Society, didn’t you? 

A—Oh, yes. 

O.—Had you ever read its constitution and by-laws? 

A—No. I never did. 

O.—The only provision which you knew then in the by-laws 
was this one with reference to contracts needing approval? 

A—Yes. We had gotten it from various sources of course 
that these doctors could not be approved by the District Medical 
Society until they had approved Group Health Association. 

O.~—Well, did you not think it was a question of approving 
the contract under which the doctors were to render services, 
that required approval? 

A—Well, I think we learned that subsequently, that they 
wanted to know if there was a definite contract that existed 
between the doctors and the Group Health Association. 

O.—Well, you knew it was that contract which the doctor who 
was a member of the Association was to render service under, 
that was the contract which required approval? 

A.—That's right. 

O.—Did you ever submit that contract for approval to the 
District Medical Society? 

A—lI didn’t, but I think both Drs. Lee and Scandiffio did. 

O.—When? 

A —At the hearing. 

Q.—Was there ever a written contract signed between Dr. 
Scandifio and the Association, I mean, the Group Health, or 
Dr. Lee and the Group Health? 

A—I think there was a contract, sir, that was drawn up, and 
I think they signed it. 

Q.—Are you sure of that? 

A—No, I am not sure. I know it was drawn up all right, 
and I know it was presented to the District Medical Society 
that night. 

Q.—What night was that? : 

A—It was either the first hearing or the second hearing. 

O.—Now, before you had entered into negotiations with Dr. 
Scandiffio and Dr. Lee, had you submitted the proposed contract 
to the District Medical Society for approval? 

A—Well, now, I would like to get that clear. I made no 
contract with either Dr. Lee or Dr. Scandiffio. That was some- 
thing we left entirely to the Medical Director. He was the 
one who made the negotiations between these two. 

Q.—But the Medical Director had no authority to employ 
doctors without the approval of the Board of Trustees, did he? 

A —He had authority to investigate their qualifications, and 
then present the terms to the Board. 

Q.—And it was then the Board which employed the doctor, 
and not the Director? 

A—No. I think he presented the question of the salary that 
was to be paid to them and the Board, of course, had to consider 
that within its budget. 
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O.—Let me ask you this, Mr. Penniman, did the Medical 
Director of Group Health Association have authority to employ 
a doctor without the approval of the Board of Trustees? 

A—He had the authority to employ them as to their qualifi- 
cations but not as to the salary. 

Q.—In other words, no doctor could work for G. H. A, until 
the Board of Trustees authorized that employment? 

A—tThe salary, yes. 

O.—Now, what the Medical Director did was make an inves- 
tigation of the qualifications. Isn't that true? 

A.—That's right. 

O.—Is that because you felt that a lay board could not inves- 
tigate the professional qualifications of a doctor? 

A—I would think that is true, yes. They left that to the 
Medical Director. 

Q.—Isn’t that exactly what you and Dr. Neill were discussing 
that day when Dr. Neill said to you you could take the Supreme 
Court, all the courts, and the members of Congress, but they 
couldn’t judge a doctor? 

A—I think so. 

Q.—Meaning that lay people could not determine the qualifi- 
cations of a doctor? 

A—That’s right. There are a lot of new people coming to 
Washington that don’t know the qualifications of a doctor here. 
How can they select a doctor, then? 

Q.—Doctor, did you know that the Executive Committee of 
the District Medical Society was in doubt as to how to act in 
this matter of doctors working for the G. H. A.? 

A—tThat they were in doubt? 

O.—Yes. 

A—Oh, I think we had ample evidence of that, Mr. Leahy. 
You see, we had been working on this since January, and we had 
ample evidence that they were not cooperative. 

Q.—What do you mean when you say not cooperative? Will 
you kindly restrain your answer to the question? 

A—The question you asked me was whether they were doubt- 
ful as to the operation. : 

Q—No. What their conduct should be with reference to 
members of the Association whom you were seeking to employ. 

A.—Well, I don’t know as I could answer that just the way 
you want me to answer it. 

OQ—I want the fact. 

A—I think the first doubt of doctors came to us from Dr. 
Glen R. Jones, as far back as March. We knew pretty well. 

OQ.—Let me refresh your recollection. 

Mr. Lewin:—Let him finish his answer. 

Mr. Leahy:—I think he has finished his answer. 

By Mr. Leahy: 

Q.—You have read over all those notes of that meeting that 
were there taken down? (indicating). 

A.—I think so, sir. 

Q.—Do you recall Dr. Macatee’s talk to you at that meeting? 

A—lIs this the hearing in the board room? 

Q.—Yes. You have read that over, haven't you? 

A—No, I have not. I heard it that night. I meant the hear- 
ing at the District Medical Society. 

QO.—You presided at the meeting, didn’t you? 

A.—I did, sir. 

Q.—And in opening the meeting you had this to say, didn’t 
you, that your committee was invited to appear before a group 
of the members of the Medical Society that they might learn 
more about the aims and objectives of this effort of yours in 
Group Hospitalization? 

A—Yes. 

Q.—Then you said: 

“We met with the committee that was selected and a good many ques- 
tions were asked and a good many answers were given.” 

You said that, didn’t you? 


A—Yes. 

O— 

“ we gave the answer they wanted. We endeavored to do 
wo. re ens “nothing to withhold, We put all the cards on the table 
and endeavored to answer every question that was asked us in which we 
felt they would receive any benefit.” 


i make that statement? 
vit Me think so. That is the transcript of the meeting? 
o.—Yes. Did you put all the cards on the table? 


A—I think we did. 

O.—Put the contract on the table, too, did you, that we dis- 
cussed yesterday ? 

A—Which contract, with the Federal Home Loan Bank 
Board? 

O.—Yes. 

A—wNo, we didn't do that. 

Q.—You had nothing to withhold but you withheld that con- 
tract, didn’t you? 

Tue Court:—He said he did. 


By Mr. Leahy: 


O.—All right. Now, did Dr. Macatee say this, that he 
should like at the outset to express appreciation of the atten- 
dance of Mr. Penniman and the gentlemen of your organization 
at the Medical Society some time ago; and did he further 
express his appreciation at the full meeting of your Board of 
Trustees down there that evening? 

A.—Does it say so in that? (indicating). 

O.—Yes. 

A—yYes. I think that is correct. 

Q.—Now, on this question about the lack of cooperation which 
you just mentioned in your previous answer, did Dr. Macatee 
say this to the entire Board that night, your board meeting: 

“T think I may say for the Medical Society that we are in sympathy 
with the proposition of spreading the costs of illness for individuals over 
a large group so that the disasters that come to family budgets may be 
avoided by that group protection. We feel that if some method could 
*be devised by which these could be accomplished economically, and I 
use the word ‘economically’ in the sense of not only doing it within the 
means of people of moderate income but also from the view of keeping 
the project solvent, that if some such method could be worked out, it 
would have tremendous social value.” 


Did he say that? 

A.—I think he did. 

O.—Is that right? 

A—I think so. I don’t remember his words, but if it is in 
the transcript, I think that transcript is correct. 

Q.—But you don’t remember Dr. Macatee saying that the 
District Medical Society was in sympathy with its aims or 
objects which you presented as the aim and object of G. H. A.? 

A—I couldn’t recall just exactly what he said, Mr. Leahy. 
He gave a very interesting talk for some thirty minutes. I 
couldn’t remember the details, but I think the transcript there 
is correctly taken, and if it is in that, I think he said that. 

Q.—Just a moment. Didn’t you know, then, as early as 
June when you met the Medical Society’s Board, that the Med- 
ical Society and you, as to the objectives which you both were 
seeking, were in harmony and in sympathy? 

A.—Well, the objective was there, yes. The method wasn't 
entirely there. 

Q—Now, what was said, according to your recollection, 
which was developed at either one or two, or both of those 
meetings, which the Medical Society of the District of Columbia 
objected to, according to those who spoke for its Executive 
Committee, as to the method which you were pursuing? 

A.—As I recall, the main objection that had been registered 
was the fact that these doctors were working on a contract, 
those that were getting a salary for their services. } 

That is one of the main objections. I think the proposals, 
as near as I can recall, were that they were willing to go along 
with us on some basis whereby we could have membership in 
an organization and let the doctors take care of the patients. 


By Mr. Lewin: 
O.—Let what doctors? 


A.—The local doctors, members of the Medical Society; and 
not have any salaried doctors on the staff at all. 

By Mr. Leahy: 

Q.—Now, was it the fact the doctors were working on a con- 
tract, on a salary, or was it the fact that the District Medical 
Society wanted to know what sort of a contract you wanted 
their members to work under? 

A—No, I think it was because they were working under a 
contract which they had a great deal of contention about, the 
doctors getting a salary. 

Q.—Do you remember Mr, Macatee then saying this, after 
you opened this meeting in July: 

“Now, Mr, Penniman’s remarks, however, leave us somewhat in an 


embarrassing situation, for the reason that we are not yet in a position 
to know how we may cooperate helpfully to the organization,” 


Do you remember when he said that? 
A—I think he did. 
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O.—Was he referring then to the fact that you had not sub- 
mitted to him or to the Medical Society or to the Executive 
Committee any of the information which Dr. McGovern had 
asked, as late as July 15th, in his letter? 

aA.—I can only assume that that is what he was referring to, 
because in our meeting with the District Medical Society we 
discussed it very openly, and as I mentioned in my opening 
remarks, we laid our cards on the table and we withheld noth- 
ing so far as information was concerned with what we were 
attempting to do. 

We answered their questions and we gave them our ideas. 

Q.—Isn’t it a fact that you, yourself, stated that you did not 
put all the cards on the table and that you did not answer all 
of the questions but you answered the questions which you felt 
they would receive any benefit from? 

A.—Well, I don’t know. We answered their questions. I 
don’t think at the meeting we denied an answer to any question 
propounded by the doctors that we had the answer for. 

Q.—Now, didn’t Dr. Macatee also explain to you the reasons 
why the Executive Committee of the District of Columbia 
found itself in an embarrassing situation, and didn’t he tell you 
there that “those reasons are bound up in a number of con- 
siderations which are very clear and familiar to us as medical 
men, growing out of the difficulty of finding acceptable contracts 
by which medical men might lend themselves to plans of this 
sort without incurring certain infractions of the principles of 
medical ethics by which we are bound’? Do you remember that 
statement? 

A.—I think so. 

Q.—Then did Dr. Macatee discuss with you the articles of 
incorporation, which you told him were on record, and which 
he could find? 

A—Yes. 

Q.—And did he have anything to say to you there as to what 
the District Medical Society would like to do to help and 
cooperate with you but couldn’t in the doubt in which they were 
with reference to the status of your organization? 

A.—He may have, sir. I don’t recall it. 

Q.—Don’t you remember wh:t he said on that point? 

A—No, I can’t remember. 

Q.—See if I can refresh your recollection, Mr. Penniman. 

A.—Good. 


“The first thing that occurs to us is this: that yours is a corporation 
which is intended to provide for the service of physicians, and other 
medical attendants, of any and all kinds of medical, surgical and hospital 
treatment to the members.” 


Do you remember that opening up the discussion? 

A.—Yes. Was he quoting from the charter? 

Q.—He was just giving his review of what he said the 
charter was. 

A.—Well, then, he did have a copy of the charter. 

Q.—In looking over your articles of incorporation, you had 
already told him where he could get it? 

A.—And he had it. 

Q.—"I find among the objects and purposes for. which this 
corporation is formed are the following.” Now, didn’t he say 
this: 

“One of the things we are quite uncertain about and would like to have 
information about, if you have it, is that in many of the states of the 
Union, the courts have found that a corporation cannot practice medi- 
cine, for the reason that a corporation cannot be licensed to practice 
medicine, and for that reason, although we realize that in the District 
of Columbia, that question has not arisen hitherto, and there have been 
no judicial decisions on it, such question might arise and the Medical 
Society would therefore be very uncertain what it could advise its mem- 
bers to do with respect to cooperation with such an organization. 

“So far as the District of Columbia, therefore, on that ground at any 
rate, yout organization is, in the words of Secretary Perkins, ‘Its legality 
has not yet been determined.’ ” 


Do you remember that? 

A—Yes. 

Q.—So that at that time that was one of the reasons which 
Dr. Macatee said to you that he would like additional informa- 
tion on, the assistance of your organization, on_the question of 
whether you were legally existing at that time? 

A.—tThat’s right. And that brings back to my mind the rea- 
sons, and from Dr. Macatee’s statement there, that the Board 
of Trustees felt that their request for the charter and for the 
contract and the by-laws was not based on the desire to be in 
cooperation with us, but it was to get information to test the 
legality of Group Health Association. 

O.—Well, the articles of incorporation were of record, weren’t 
they? 

A—Yes. 
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O.—Has he said anything yet about by-laws? 
A—No. But you talked about it yesterday. 
Q.—You said he had them. 


You had them. 


By Mr. Leahy: 


QO.—Did you ever supply Dr. Macatee with any information 
at all to satisfy his uncertainty with reference to how he should 
advise the members of the District Medical Society? 

A.—Well, aren't we going back to the same question? 

QO.—Same question, on the question of legality. 

A.—I have already answered that he wanted the contract and 
the by-laws. 

O.—I am not asking you about the contract and the by-laws. 

A.—What are you asking me about? 

Q.—I am asking you now in the information he asked you 
as late as July 26th, could you give him any information so 
the members of the Society would be able to advise its mem- 
bers what to do? 

A.—Would you read again what he asked for? 

“One of the things that we are quite uncertain about and we should 
like to have information about, if you have it, is that in many of the 
States of the Union, the courts have found that a corporation cannot 
practice medicine for the reason that a corporation cannot be licensed to 
practice medicine and for that reason, although we realize that in the 
District of Columbia that question has not arisen hitherto and there have 
been no judicial decisions upon it, such question might arise and the 
Medical Society would therefore be very uncertain what it could advise 
its members to do with respect to cooperation with such an organization. 
So far as the District of Columbia, therefore, on that ground at any tate, 
your organization is, in the words of Secretary Perkins, ‘Its legality bas 
not yet been determined.’ ” 


Now, did you, as president of Group Health Association, 
extend to the District Medical Society, any information upon 
that question? 

A,—On the legality? 

O.—Yes. 

A.—No. There wasn’t any question in our minds about it. 

O.—Well, did you answer the question, or did you in any 
way attempt to assist Dr. Macatee, to convince him that what 
you thought about it was right? 

A.—Oh, I think so. I think we went into a great deal of 
detail about the operation of Stanocola and the Civic Medical in 
Chicago and the Ross-Loos in Los Angeles. I think we went 
into all those details very clearly. 

Q.—I am not asking you about Civic Medical and Ross-Loos 
and Stanocola, I am asking you about your own organization 
Group Health. Did you supply any information on that point 
which had caused uncertainty in the minds of those gentlemen? 

A.—That point had not arisen with us at all. We had no 
doubt at that time about it. 

Q.—Now, then, did he discuss with you further another reason 
why they were uncertain about the matter? 


“Now, then, one of the other, or at least not one of the others, but the 
principal difficulty that we are facing at the present time also is the 
knowledge that certain members of the Medical Society have already been 
approached with a view to serving your organization in a medical capacity, 
a professional capacity. There is in the Constitution of the Medical 
Society of the District of Columbia a provision which is mandatory upon 
all of the members of the Medical Society that contracts to render med- 
ical service must be approved by the appropriate committee of the Medical 
Society, taking into consideration the objects of the contract, the terms of 
the contract, and whether those terms and objects are in accord with 
the principles of medical ethics.” 


Do you remember his asking you about that? 

A—I do. 

OQ.—Does he say at any time in that meeting, to your knowl- 
edge, that he ever knew the terms or objects of the contract 
under which members of the Medical Society had been 
approached with a view to rendering professional services to 
your organization? 

A.—No. I think he said a contract would be necessary to be 
submitted. 

Q.—Now, then, they discussed—we won’t go into that 
because it would take too much time—they discussed principles 
of medical ethics which Dr, Macatee brought to your mind 
specifically, did he not? 

A—Yes. 

Q.—And those principles which he said caused him doubt: 
among which were ‘ 


“solicitation of patients, directly or indirectly; wh th is unde 
bidding to secure a contract; when the sear Men is rental +s 
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assure good medical service; when there is interference with reasonable 
competition in the community; when free choice of a physician is pre- 
vented; when the conditions of employment make it impossible to render 
adequate service to the patient; when the contract, because of any of 
its provisions or practices, results are contrary to sound public policy” 


Did you all discuss those matters that night? 

A—I think we did. 

O.—And you knew that night, then, that the contract which 
they were asking to see was one which they would want_to 
know met the requirements which I have just put to you? 

A—Yes. 

O—Now, did he further bring to your attention: 


“The other thing that has occurred to us is that seventh item in the 
criteria for the ethical character of a contract with a corporation, and 
that has to do with whether it is consistent with sound public policy. 
We conceive ourselves to be responsible in a measure for the welfare 
of the citizens of the jurisdiction in which we practice and we wonder 
whether the plan which has been so carefully worked out for your organi- 
zation, whether it will actually perform for the members who join it, 
just the function that you design for it. We know in our contacts a 
good deal about human nature; we know how people when they have 
trivial illnesses most any doctor who is licensed and who can be found 
on the corner will do, but we also know that when serious illness, when 
complicated and difficult cases arise, and those are the cases which strike 
heavily upen the budgets of families, that nothing but the best will do.” 


Do you remember a discussion on that? 

l—Very well. 

O—And do you remember his asking you what would happen 
if an epidemic broke out and how you would take care of your 
members? 


-1—Yes. 
O—And what provision would be made? 
A—Yes. 


O—And did he ask you whether there were funds or surplus 
funds available to take care of that situation? 

A—Yes. What we would do generally in an epidemic. 

O—Call on other doctors in the Medical Society. Is that 
right? 

«1—The answer is in there. 

O—Yes. 

A—If we got in a predicament of that kind we would cer- 
tainly again solicit the aid of the members of the District Med- 
ical Society to help us. 

O.—Do you remember whether any other doctors spoke there 
that night further? 

A—Yes, I think Dr. Groover spoke. 

O—And did Dr. Macatee ask if some of you gentlemen 
wouldn’t talk to him there and discuss the things which he 
had said? 

A—I don't remember that. 

O—Do you remember his saying: 

“T wonder if some of the members of the committee have some questions 


to ask or suggestions to make for the benefit of this Board of Trustees. 
Some of the things I have said may need elaboration.” 


A.—He was speaking of his own committee. 

O.—‘Do you think of anything I have omitted,” as he turned 
to Dr. Groover. 

Do you remember Dr. Groover talked? 

A—yYes. I remember the substance of it. 

Q.—Do you remember the discussion was with reference to 
jem sins and purposes of the organization as you had described 

hem? 

A.—I cannot say that I remember that in detail, I remem- 
ber Dr. Groover there saying that wherever clinics of this type 
had been organized in foreign countries, in Cuba, Germany, 
and elsewhere, that there had been a depreciation in medical 
prabearhee things of that kind. There was quite a lecture 
on 

Q.—Do you remember Dr. Groover saying this: 


what don’t do.” 


you 


edical profi 
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overwhelmingly of that opinion, It is difficult to convince a layman of 
that, I know, and perhaps to do so would be an almost futile undertaking, 
I will call your attention to just one thing that will give you something 
to think about: When I graduated in medicine in 1898, Germany was a 
leader in medical science, perhaps next would come France, next would 
come England, and somewhere way down at the bottom of the list, came 
the United States. We were backward. Well, now, it is at least signif 
cant that at about that time these social schemes began to be introduced 
into Germany first under Bismarck as a purely political movement, and 
later on they have spread. Now what has happened. This is not proof, 
I know, but it is suggestive. Is Germany any longer the leader in medical 
science? No, it is not. Is France? No, it is not. Is England? No, 
it is not. Leadership has passed from Europe where these various social 
schemes have been tried out, to the good old U. S. A. Now that at least 
is significant and I think that while we must be coming up the scale, they 
have to some extent gone down. America no longer goes to Germany for 
its postgraduate education. As a matter of fact, many Europeans are 
now coming to the United States for training, and I mention that one 
thing to indicate that the thing that concerns the doctor is how these dif- 
ferent things are going to affect the quality of medical care in the United 
States and if we don’t have a broad enough vision to sustain and te 
constantly increase the quality of medical care, your economic considera 
tions are worse than failures and I think you should give careful considera 
tion as to this for that is the thing in the last analysis that concerns 
the medical profession, as to how and what effect it is going to have on 
the quality of medical care. Doctors who have studied it feel that it will 
be bad. Maybe they are wrong, but there is certainly sufficient evidence 
to justify that opinion, I think that is about all I have to say.” 


Do you remember that statement ? 

A—Yes, sir. 

Mr. Lewin:—Now, just a moment. I would like to make a 
suggestion to your Honor, if you will excuse me. 

Mr. Leahy:—Yes, sir. 

Mr. Lewin:—We offered this transcript in evidence yesterday, 
and your Honor held it under advisement. I think it is per- 
fectly competent evidence. 

Tue Court:—I will hold it is in evidence now, and either 
side can read any part. 

Mr. Lewin:—Your Honor, I hadn't quite finished my sugges- 
tion. I think if you would bear this sort of procedure in mind 
in offering proof, I think we are entitled to this consideration. 
This was offered by us and should be considered as a whole, 
that statement. It shouldn’t be read in piecemeal fashion such 
as this by reading paragraph after paragraph and asking him 
if he remembers. 

TueE Court:—I will tell you what I will do if you wish. If 
you wish, I will suspend now the cross examination and you 
may read it. Or, if you prefer, after Mr. Leahy gets through 
you may read it. 

Mr. Lewin:—I think it would take time. 

Tue Court:—Suppose you gentlemen take a rest. 

Mr. Lewin:—May Mr. Penniman step down? 

Tue Court:—Yes. You may be a little more comfortable 
if you step down. You may go out, if you prefer. 

The Witness:—Thank you. 


(Mr, Lewin read the report to the jury repeating to where 
Mr. Leahy had discontinued, including and then going on:) 


Dr. Verbrycke:—Mr. Penniman, ladies and gentlemen, I hadn’t intended 
to say anything, but I think there are several points. First, most of you 
are laymen and I think perhaps we might bring out a little about what 
medical ethics are. The system of ethics was not devised for the protec- 
tion of the doctor or his interests, but in every case from the time of 
Hippocrates down, has been made for the good of the patient. I think 
that you will know, that you will realize in the long run the doctor 
is not selfish by reason of our emphasizing two points: First, if a doctor 
ever invents some wonderful discovery of some sort, he is not allowed 
by medical ethics to patent it, it goes for the good of humanity, and. 
second, the doctor is unceasingly developing preventive measures, which 
takes money right out of his own pocket. We now have the tests for 
Scarlet Fever, Diphtheria, etc. where they can be prevented, I think 
those two examples will show that we are not speaking from a selfish 
standpoint, but we do have the good of the patient at heart. I am sure 
that all of us appreciate the high ideals and aims of this organization, and 
we are heartily with you in that. The only thing is the method of 
achieving that and I don’t think there is such a very big difference 
hetween what the doctors can agree to and what you wish. I think there 
are just two small points but that the first and main consideration lies 
more upon the sixth one of those principles of medical ethics, I think it 
is the sixth, and that is that the patient should have always a free choice 
of physicians, Now to bring that down to a practice, to your own group 
from a practical standpoint, I have no doubt that you can get good doc- 
tors on your staff as full time salaried doctors. You can’t have the 
best. There are two or three reasons why you can’t have the best. 
One, there is no such thing eh the uae £ a om BR eangeie s In 
words, we may ive ty go r, e, ose an roat 
a ae in Washington and maybe only one or two who are capable 
of taking an open safety pin out of a lung. We may have an ex t 
mes to certain things like Thyroid operations. He 
Foe Sie eee. Se beet, sehen it comes to . . . There can't be 
any best, e is so specialized that certain men stand out in one 
; perhaps in which they are best. 
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In the second place, because unless an organization has free choice 
of physicians the best doctor is not permitted. All members of the 
American Medical Association are not permitted to have a part with it. 
Now, doctors are very jealous of the privilege of belonging to the 
American Medical Association because practically all good doctors in 
the United States are members and they wouldn’t give up the prestige 
to accept a salaried position if they knew it meant the likelihood of 
their not being able longer to continue their membership in the American 
Medical Association, and it is mandatory and absolutely compulsory upon 
us. Unless the American Medical Association would see fit to change 
them, no member of our Society could have anything to do with an 
organization which would not permit free choice of physicians. 

From another standpoint the income of good doctors is higher than any 
salary you could afford to give. That is not accomplished by big fees. 
You aim to spread the cost of medical fees over many. The doctors in 
the higher income brackets spread many fees over many patients, but 
the best ductor would not accept a salaried position for anything you 
could pussioly pay. 

That brings you down to two practical points. I see no reason why 
your organ:zation should not instead of having salaried—I am speaking 
personally now, not for the Medical Society. I see no reason why you 
couldn’t have free choice of physicians, that is having every member of 
the Medical Society who would agree to live up to certain fee tables, 
to have the choice of being chosen by the patients, to have only one 
salaried man im your organization, the Director, who would serve not in 
a medical capacity, but in an administrative capacity entirely, and that 
sort of proposition would entail something such as Dr. MacAtee sug- 
gested, whereby the patients pay a little bit of the cost. Of course, the 
Medical Director would have to have a certain amount of supervision 
as where any patient was running up too large a bill, or if there were 
some unscrupulous doctor running bills up too large but with those two 
things in mind, I feel pretty certain that the Medical Society and this 
organization could get together and be very helpful to each other; so I 
want to leave. from my standpoint, that one thought, to sce whether 
instead of having salaried personnel, you couldn’t find it possible to 
allow the patient the free choice of physicians, which is the big stumbling 
block as far as the doctors are concerned. 

Mr, Russell:—Expresses appreciation for the doctors coming here. 

Mr, Loomis:—1 would like to inquire whether the committee has given 
consideration to the fact that there are other group associations in 
existence whose history over a period of time and through a fairly large 
clientele has been highly commendable and helpful and whether that 
fact, taken with the fact that in our own organization we are a volun- 
tary association operating through the corporation patterning our work 
after the successful operation of a very large number of these group 
associations; whether that has been taken into account and the success 
of those organizations recognized, or whether you have given consideration 
to the development of those associations, that have done such 
capable work, that other associations are steadily growing up, of which 
ours is not a direct pattern, but certainly taking a leaf out of their 
experience and being carefully developed along lines which are not new 
to us or new in the field, but have proven over a sufficiently long time 
useful service to groups similar to ours. Has the committee given con- 
sideration to that? 

Dr. Macatee:—I might say that the committee has given consideration 
to these groups which have grown up throughout the country, the most 
notable of which is the Endicott-Johnson Corporation in New York. 
There are others, however, and we have felt that there were conditions 
surrounding those groups and organizations which set them aside par- 
ticularly as specially favorably placed to succeed. We notice in your 
Articles of Incorporation that, what shall I say, that the benefits of 
your purpese is available for any employee of the Federal Government 
wherever he may be placed unless his employment happens to be in the 
Army or Navy where medical care is part of his emoluments; and we 
have felt that we should have to be very slow before we gave our 
endorsement to a matter of this sort because we must recognize that, 
potentially at any rate, this organization by virtue of its Articles of 
Incorporation might involve about one third of the population of the 
District of Columbia and, therefore, the question of public policy and 
its effect upon the general medical care of the whole community would 
have to have our careful consideration for the reason that, suppose this 
organization should achieve at least the theoretical possibility, that would 
leave the care of the rest of the population of the District of Columbia 
in the hands of the medical profession as it exists, with the total obliga- 
tion for the indigent, the unemployed, the dispensary and staff work of 
the hospitals, and leaving the very large colored population to the colored 
profession in whose hands that practice largely rests, that, of course, 
would have a profound effect upon the whole public economy of the Dis- 
trict of Columbia and we would need to give careful consideration of it. 

Mr. Russell:—(CRaised the question, as the doctor had said, if we get 
real sick, would we not go looking for an outside doctor?) 

Dr. Macatee:—You will, and I think it will rack your organization. 

Mr. Kirkpatrick :-—-You mentioned in the opening part of your remarks, 
I understood you to say that, you stated from the premise that this 
corporation started to practice medicine. One of the purposes of this 
organization is to provide medical attention for those who— 

Dr. Macatee:—May 1 interrupt to say that I did not state that as a 
premise, but as one of the things we would have to examine carefully 
before we can give approval and advice (cooperation) to the cor- 
poration. 

Mr. Russell:—We expect to avoid that situation. 

Myr. Kirkpatrick :—One of the purposes of this organization is to pro- 
“ie medical attention for those who don’t receive it because they can't 
afford it. 

Dr. MacAtee:—I would say I don’t know that that would enter into 
the situation if it came to the question of judicial interpretation whether 
it is a corporation practicing medicine, or not, I don’t know; I am not 
a lawyer, but I would say I don’t believe that question would arise. It 
would arise entirely from the fact that a corporation is in fact a person 
and a person must be licensed, and it would depend upon whether the 
corporation is entitled to practice medicine, The Medical Society takes 


an entirely different view of the situation for the reason there vis no, 
in our opinion, there is no person in the District of Columbia, Federal 
employee or otherwise, who can’t get medical attention when he needs it, 
and if he has no money and no prospects of having money, he can get 
it under municipal auspices. If he is short of money and by reason 
of illness is unable to pay in cash, the cost of his medical care, the 
medical and dental professions have already set up a mechanism by 
which he may budget the cost of his care over a period of five, six, 
seven, eight or nine months, the cost of which is defrayed by the doctor, 
dentist or hospital involved. 

Mr. Kirkpatrick :—The cost would be on a higher scale than we could 
provide the same service for, 

Dr, Macatee:—I1 think you will find that the scale of fee for people 
in that level will always be scaled down to their level. When it becomes 
necessary for them to apply to I am speaking by and 
large and not with reference to an occasional fee. When a doctor by 
bad judgment or by oceasionally may oppress someone, but when 
a patient is in an economic level where he has to apply for relief of that 
sort, the scale of costs immediately goes down to his own level. Of 
course, if he can’t meet the cost on a reasonable basis of compensation 
for services rendered, then the resources of the Community Chest come 
into play on his behalf and he may receive his services gratuitously and 
at the hands of the medical profession who compose those staffs entirely 
gratuitously. I want to bring out for the benefit of all the laymen 
present, because there is a singular lack of information on that point, 
that the staffs of the hospitals who attend any patient in the wards 
of the hospitals who receive any help from the Community Chest, do 
so without any compensation from the patient or from the institution. 

Dr. Groover :—May I say something regarding one or two points that 
have been raised. Doctors generally extend unlimited credit; they are 
the only group of people in the country that I know of who do extend 
unlimited credit. Anybody can come into my office tomorrow, it has 
been so and I am sure it is so with all of these doctors here; their 
credit rating is never locked up before we treat them. We treat them 
first and do the best we can for them, and the question of getting paid 
for it is the last thing that is considered. Now, a business man would 
consider that rotten, and maybe it is. We know perfectly well that doing 
business on that basis results in a very considerable loss and we know 
perfectly well from experience, for instance, under the Workmen’s 
Compensation, which by the way we don’t consider approved, but we 
practice under the Workmen’s Compensation. We know by experience 
we can attend groups of individuals where we know there will be no 
loss in collections, about 25 per cent cheaper than we can under the 
present scheme. Is that clear? The medical profession extends unlim- 
ited credit and for that reason there is necessarily a large loss in 
collection. They never ask the patients who may come in the office 

, but few of them I dare say are wise enough to know 
better. I should say at least 90 per cent of the doctors practicing in 
the District of Columbia do. If you go into his office or send for him 
to go to your home to see you, he will not raise the question of money- 
He will do what he can for you and run the risk of getting paid when he 
can, It is true that under such a system, good or bad, there is a con- 
siderable loss in collections. Certainly doctors can’t get it when the 
patients haven't got it. That is obvious. He might as well stop trying. 
I have stacks of hundreds of files in my office now, and it is perfectly 
true that if we deal with a group, making a bargain with a group, we 
can do it about 25 per cent cheaper. 

Mr. Zimmerman:—Is it true that about 60 per cent of doctors’ 
accounts are collectible? The national average about 40 per cent of their 
accounts are never paid? 

Dr. Groover:—I presume there is some evidence on that point, but 
I don’t know and I doubt if there are any very accurate figures on it. 
It varies so in different types of practice. I will give you something 
in my own experience if that will be helpful. Our losses are about 
25 per cent. Strange as it may seem, most of those losses are 

because they deal with a different type of individuals and 1 
think we are perhaps slightly high. 

Mr. Zimmerman :—Doctor, do you feel—I am wondering if you feel 
that a cooperative arrangement to make certain that the doctors will be 
paid for what they do, thereby stabilizing the income of the doctors 
a the work, if that would be desirable to the medical profession. 
te. te. 

Dr. Groover :—I think it would be exceedingly unfortunate to stabilize 
the income of the medical profession, because there is just as much 
difference in the qualifications of doctors as there is in the qualifications 
of stenographers. Some of them can do it and some of them are rotten 
- + « I may pay one stenographer $200 a2 month. I actually have 
another who isn’t worth $50 . . . would be unfortunate to stabilize 
the pay of doctors. 

Mr. Kirkpatrick :—Dr. MacAtee, I think you stated that group practice 
in foreign countries has tended to deteriorate the quality of medical (?). 
Is there any evidence in this country so far as it has gone? 

Dr. Groover:—I should say none, for really it hasn't gone very far. 

Dr. Verbrycke:—The most successful, apparently, project of the kind 
is a privately owned concern, the - O€ course, all of 
the different cooperatives vary a little bit. The Endicott-Johnson is an 
industrial concern, There are a few which have been sponsored by 
doctors out in the far west, in Washington and Oregon. One sponsored 
by the Medical Society of County, Georgia. They are 
xpparently having good results, except that they are having troubles 
with their finances. Their bills are behind and they have not been able 
to keep up. 

Mr. Russell:—How old is that? 

Dr. Verbrycke:—That's about a year or a year and a half old. 

They are so few and they are so different, we don’t have a great 
deal to go on, I would like to ask Mr. Zimmerman, ‘Did you not mean 
by stabilizing the doctors’ income not so much putting it on a_ fixed 
basis as climinating the loss, stabilizing more than ing, and that 
meant, I think, on Dr. Groover’s assertion that we could practice medi- 
cine at a 25 per cent less cost than we do if we were assured of 
our income, bare is no 
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Mr. Zimmerman:—We would like to look on this arrangement as an 
arrangement which provides through cooperation the possibility of a 
method of payment and from what you have said this evening I sense 
that you are in sympathy with that aspect. I am interested in what 
you say about the free choice of doctors. I think it would be helpful 
if we explore that a little further together. Do you have the notion, 
tell me, that with a group of employees whose incomes average—that is, 
60 per cent of the incomes are $1,800 or less, who must provide shelter, 
clothing, food, school books and that families have to 
purchase, do you have any notion that that group of people have a 
free choice of doctors now in our present arrangement? 

Dr. Verbrycke —Emphatically, I do. and they could 
do even better if losses were cut out. 

Mr. Zimmerman:—I don't think they have a free choice of doctors. 

Dr. Verbrycke:—I doubt if the patients who come to me have average 
incomes of over $1,800, and I am supposed to be a doctor in the higher 
brackets. 

Dr. Groover:—Same here. 

Mr. Russell:—The average income in Washington is $1,500 to $..... 

Dr. Macatee:—I would like to ask Mr. Zimmerman . . ._ whether 
he means by that an income of $1,800 per year automatically limits 
people with such an income in their choice of physician to the poorer 
class of physician. Is that what you mean? 

Mr. Zimmerman:—My point is that most of these people have no 
financial reserve, have no savings and can’t afford to have the annual 
periodic physical examination and for that reason they only employ the 
services of a doctor when they are in trouble, sick and think they are 
going to die, and they are going to have to select their doctor from the 
group for whose services they can pay. I don’t think they have a free 
choice of doctors in the sense that you gentlemen have been discussing 
it tonight. 

Dr. Conklin:—I would like to say for the information of the ladies 
and gentlemen present that the Medical Society of the District of 
Columbia took cognizance of the rather desperate situation that most 
everybody was in, including the physicians themselves; the financial 
outlook was not good. In the midst of that the Medical Dental Service 
scheme was worked out. I believe that most of you are familiar with 
it. We have certainly tried to publicize it. It means that the whole fee 
and the whole expense may be definitely budgeted; the doctor’s fee, 
the hospital fee, the laboratory fee, that is money that would go to 5 
would all be lumped right in one sum and that is collected through this 
Medical Dental Service Bureau at 8th and I, Ten per cent is retained to 
maintain the overhead and we may say that the Medical Dental Service 
Bureau has just gotten by financially, and that is all we expected it to 
do. We have taken care of a great number of people and I am sure 
that Mr. Zimmerman’s question can be answered right now by saying 
that if we will take Jones down here on Section Street, wanting to have 

his tonsils taken out, and he picked one of our Nose and Throat men 
who has a large practice. He would go down to the Medical Dental 
Service Bureau and say ‘I want Dr. to take my tonsils out. 
1 haven't but so much income.’ Right down there a man by the name 
of Trainor takes out a pencil and paper and finds out what his income 
is, how it is budgeted, how much goes for clothing, shelter, etc. He 
finds that the man has left about $5.00 or $10.00 which he might 
possibly put on a medical bill, This has actually happened, It is not 
theoretical or hypothetical. They say I don’t see how I am going to 
do it. He charges $75 or $50 to take tonsils out and this is all I have. 
That bureau has called up doctors innumerable times and says here 
is someone who wants his tonsils out. We have gone over his income 
and he can’t possibly pay more than $35 to take his tonsils out. Will 
you accept it? Those cases have been accepted and they have been 
accepted by outstanding Nose and Throat men. The same thing has 


just as sure as I set here, that if these individuals about whom you are 
speaking had the idea sold to them about a physical examination, they 
could go out tomorrow to get those physical examinations without the 
necessity of putting any moncy down, ————. I believe it is more 
the Jack of willingness on the part of the individual or lack of knowledge 
that those things haven’t been done more; that is one of the main things. 
They are going to take care of the individual while he is well. I 
just believe that sort of thing can be taken care of and I believe that 
this Medical Dental Service Bureau has answered many of the economic 
problems as far as medicine is concerned. If any of you haven't been 
down there, I would suggest that you just drop in and say you have 
an income of $1,800 and that you want to have an appendectomy by a 

surgeon. Go down there and find out what happens 


to satisfy yourself. 


Dr. Groover:—I want to say one more word, in regard to periodic 
examinations. I think the reason that periodic examinations are sought 
after is that the American Medical Association had given such a boost 
and because the doctor can’t realize . . . If we accept the care of 
infants and pregnant women, the periodic examinations of infants and 
pregnant women, the ordinary physical examination that one would get 
once a year at a doctor's office is worth very, very little. I know that 
don’t sound right, but it is true. I could have all of my colleagues here 
examine you tonight and what they can find out by the ordinary physical 
examination is really very little, and they can’t accomplish much; and 
for that I think the doctor is to blame for putting so much emphasis on 
its importance. It does have considerable value in the periodic exami- 
nation of infants and pregnant women and I think, the slogan about 
‘consult your dentist twice a year’ is all right, take it by and large, 
the periodic examination by this group of people would be worthless. 
Am I right? 

Dr. Macatee:—No, sir, you are not. It is true that anyone of this 
group might come into my office and have a thorough physical exami- 
nation and might go home and drop dead. That is based on the fact that 
you might have coronary sclerosis, which simply means you have harden- 
ing of the arteries, and that . . . to the internist is without physical 
signs. I think I will be able to tell you, however, that there are some 
indications that you are having some sporadic changes and your pace 
of life ought to be modulated, and that is a good deal. To answer Mr. 
Zimmerman’s question practically, anybody with any income, unless he 
has to spend 100 per cent of his income for the actual necessities of 
life, in which case he is medically indigent so far as our experience is 
concerned, and we would find it necessary, unless we simply gave what 
they required, we would refer them to a clinic where some other doctor 
or perhaps ourselves, would do it in the setting of a clinic where we 
knew we were working gratuitously, in such hours as we set aside for 
that purpose. From the practical point of view, anybody can get a 
physical examination, and that requires a careful history taken if he is 
a new patient, that takes time, and then it requires the careful going 
over of the patient himself, and then it requires the doctor going back 
into his laboratory for the examination of the blood and urine, and what 
not. Altogether, if a man is careful and really wants the physical exami- 
nation to amount to anything, it is going to consume about an hour of 
his time. If it doesn’t require an hour of his time, it is going to require 
the services of his secretary, which, of course, is going to enter into the 
cost of the thing. If we take about $10.00 as the cost anybody getting 
$1,800 or $1,400 in the Government can, I think, in 95 per cent of the 
octire office, in this city, get the thing done and pay for it $1.00 a 
pay day. 

Dr. Brown:—I think the greatest value of the periodic check-up is 
the early diagnosis and the . . . 

Dr. Macatee: 

Dr. Brown:—Therefore, it comes in that preventive field. Another 
thing I want to ask . . . the statement was made that a deterioration 
of the medical practice has resulted . . . of clinics. Have any of 
you gentlemen investigated the results of the Endicott Johnson .. .« 
or any of the large clinics? . . . an improvement and a better prac- 
tice of medicine because of the availability of every . ~. . meams or 
any consultation— 

Dr. Macatee:—I would say that the statement was made as to the 
deterioration as to the general practice of medicine in a nation. It 
would depend upon the universality of the application of the practice 
in a case of that sort. Any cooperatives or groups in the United States 
have touched such a very small . . . of the population of the coun- 
try that it has not affected the general status of the . . . But let us 
get down to cases and consider what would happen in the District of 
Columbia provided you were able to obtain the maximum of enrolment 
in this corporation. As I pointed out a while ago, it would involve about 
one-third of the population of the District of Columbia. Well, one- 
sixth anyhow, of actual subscriptions, because there are about 100,000 
employees. Multiply that by 3.3, you see what it would do here as an 
economic thing. . + . It would simply result in the necessary exodus 
of a large part of the medical profession of the District of Columbia, 
except those of us who have been in practice 30 or 40 years and are 
about to go on the shelf anyhow. It would result in the ©.) eee 
the new blood, which is necessary to keep up that end of it. It is 
impossible in the spur of competition in which medical men are by 
reason of economic force required to keep themselves abreast of the 
times and a little ahead, if they are going to get anywhere and in addi- 
tion to that I would like to call your attention to the fact that we are all 
in accord with the idea that if people can lump their resources and 
those who are fortunate, their money goes to those who are unfortunate, 
that is all right, but you must remember that the medical profession 
recruits itself. It educates itself, it enlarges its capacity of itself and it 
is done by the social underwriting of the sum of medical fees that the 
whole population pay so that any social arrangement by which that under- 
writing is so manipulated that free competition, the free choice of phy- 
sicians is limited, then you wreck the works. Now that will happen just 
Eo) ane as a social experiment involves Jarger and larger blocks 
Wi tie’» «0 

Dr. Brown: 

Mr. Penniman: 

Mr. Loomis:—It seems to me that these gentlemen representing the 
Medical Society of the District of Columbia have the very genuine 
concern and apprehension about the effect of the operation of this volun- 
tary organization in this area, a concern which we want to recognize 
honestly and deal with sympathetically, The point raised by Dr. MacAtee 
that such a large element of this population is made up of Government 
employees and that if the membership of this corporation reaches the nth 
degree, that a large proportion of the doctors in the District will be 
driven out of business, seems to me to be easily answered, that as we 
grow to that size, if we ever do, we will absorb the physicians here in 
the District presumably very much like the . . . that we con- 
template for our present organization and that if that number of physi- 


US.A. os. AMA ET A 91 


cians is needed in this area, and are now making a living, that number 
would continue to be employed and continue to make a living on a 
basis of employment and income and because I recognize the serious 
concern of the group here reflected, I have no doubt but . . . runs 
through the profession in the District. I would like to ask a repre- 
sentative of this group whether it would not be agreeable to the com- 
mittee and their associates to let this program of ours which is equally 
serious and built on the same principles which they hold in their medi- 
cal fraternity of ethical service to our associates in this membership, if 
they wouldn’t and can’t very properly defer any decision or endorsement 
of this group until we have lived along a while and they have had an 
opportunity to judge us, not from a standpoint of what any other group 
has done, but from the standpoint of how we operate here. I assume, 
although I don’t know, and haven't asked, that the Medical Society has 
not endorsed any considerable number of the other group associations 
and they are continuing to perform a very satisfactory service. I don't 
know and would seriously question until informed whether the American 
Medical Association has endorsed the Endicott-Johnson plan or whether 
they have endorsed any of these other plans and if that is a fact, can’t 
they realize that we are just as seriously interested in doing the right 
thing by the medical group as they would do for us, simply delay any 
decision or any expression of point of view until we have operated, we 
being free all the time to consult them, they being free all the time to 
consult us, working together cooperatively, each recognizing the others 
ability and honesty, working it out together on a plan satisfactory to this 
group here, 

Dy. Brown:—The question was stated that Germany has lost her 
place in the sun and her power to impart knowledge. I would like 
to ask you if the Hitler regime in Germany has not been responsible. 

After the war these things have changed in Germany, Vienna, Paris 
and London, and since the war all of that has been lost to the United 
States, who has been much more progressive, who has had more means 
and more funds to proceed along these lines. 


. - . . . . . . 


Dr. Groover:—I think about Germany, there are many factors, but 
it is merely an implication . 3 

Dr. Brown:—As a matter of fact, our investigation and my own 
investigation of these clinics—we find that better medicine is practiced 
than was practiced before in the same locality. I think that can be 
borne out also by the District. 

Dr. Macatee:—Mr. Loomis made some statements to which I would 
like to reply, that the economic aspect of this project—I had not intended 
to touch upon it at all. It is not at present a matter that had received 
very much consideration but the discussion grew out of other things 
that had been said and if the corporation did succeed to the nth degree 
and if all of the other factors which I adverted to when I first spoke 
were ironed out, then of course the services of the organization would 
have to be conducted by the medical profession, because that is the 
a of the service, and they would be recruited from somewhere, 
presumably to the extent that they . . . from the District of 
Columbia, but the difficulty at present that we came to discuss with 
you and advance was the . . . we were unable to bring some 
concrete plan of cooperation and that we are unable to see how certain 
of these principles of ethics by which we are bound can be adjusted 
so that we will be able to cooperate in some way and to get such 
information as we could so that we will be able to advise our member- 
ship what their attitude should be. 

Mr. Penniman:—Gentlemen, speaking in behalf of the Board of 
Trustees of this organization, I want to express to you gentlemen our 
very sincere appreciation of the courtesy of this visit, your remarks 
and your contribution to this meeting and to give you our assurance that 
everything that you have had to say here this evening will be given 
very careful consideration. We thank you for coming up and we hope 
that we may have the opportunity of secing much more of you, 


By Mr. Leahy: 

Q.—Have you any recollection now, Mr. Penniman, as to 
how long after this meeting, the minutes of which have just 
been read, it was that Group Health Association entered into 
negotiations with Drs. Lee and Scandiffio? 

Mr. Lewin:—I don’t know whether I read it; the date of 
that meeting was July 26, 1937, this meeting from which I 
read. 

The Witness:—I am not sure I can give you the date exactly; 
I think it was subsequent, of course, to the meeting. 

(The discussion was then concerned with the time of subse- 
quent conversations with prospective members of the staff.) 

(The question was raised as to calling of legal counsel by 
G. Hi: A., Inc.) 

Q.—You advised with them [Lee and Scandiffio]? You 
told them to withdraw the resignations, did you not? 

A—Yes. 

Q.—And you did that because you wanted to put the District 
Medical Society in the position of expelling them, is that right? 

A—No. 

Q.—Why did you tell them to withdraw their resignations? 

A—Because Mr. Sandidge of the Emergency thought that 
Lee was not entitled to hospital privileges since he was no 
longer a member of the society. I told him that so far as I 
knew he was a member, His resignation had been sent in, 
it is true, but not acted on; therefore in order “that you may 
continue with the privileges of the Emergency I suggest that 
you withdraw the resignation.” | z 

O—Did you suggest that with reference to Dr. Scandiffio 
for the same reason? 


A—I did. 

O.—Although you knew at the time that Drs. Scandifiio and 
Lee had resigned, or tendered their resignations, because they 
knew they could no longer remain members and continue to 
violate the society rules at the same time, you suggested that 
they withdraw those resignations? 

A.—That is right. We were hopeful that some arrangements 
might be made and they would forget the charges. 

Q.—Then you knew, did you not, that when the rule which 
Dr. Macatee had drawn to your attention on the 26th day 
of July, that a member of the association could no longer 
remain a member of the District Medical Society? 

A.—He said that was the rule. 

Q.—You knew, then, when you advised these doctors to with- 
draw their resignations that there was that rule in effect, and 
that Dr. Macatee had stated on the 26th day of July that 
that was one of the grounds of the uncertainty of the associa- 
tion as to how they should advise their members ? 

A.—That is right. 

Q.—You will recall that after the resignations were with- 
drawn that the charge was then made that you referred to 
yesterday ? 

A—Yes. 

Q.—And that resulted in a trial? 

A—A hearing. 

O.—Did any members of the staff of legal counsel of 
H. O. L. C. represent Dr. Scandiffio? ; 

A—yYes. I testified to that yesterday. 

Q.—The whole battery came up? 

A.—On both sides; there was a battery for the District 
Medical Society, also. 

Mr. Lewin:—Who was the heavy cannon in this battery? 


By Mr. Leahy: 


as Russell, or Mr. Russell, was he not the chief coun- 
sel? 

A.—Not for Group Health Association. 

QO.—Was he chief counsel for Dr. Scandiffio? 

A—lI wouldn’t say he was chief counsel; I think Mr. York 
was the counsel. 

Q.—How many hearings did you attend? 

A.—three. 

Q.—Was there a hearing subsequent to them? 

A.—I understood there was; I was out of the city on official 
business. 

Q.—And each one of the three you attended was rather 
extensive? 

A—Yes. 

O.—Did you tell us yesterday that the reason why the con- 
tract which Dr. Macatee had inquired about, and also inquiry 
had been made in the meeting of June, at the executive com- 
mittee, wasn’t produced was because the Home Owners Loan 
Bone had to give authority so it could be produced, is that 
right? 

A—Yes. 

Q—Did you ever seek the authority of the Home Owners 
Loan to do that? 

A—No. 

QO —wNever did? 

A—No, nor do I know that the doctors made application to 
the board for it. 

Q.—What doctors do you refer to, the American Medical 
Association ? 

: A.—No, I had no contact with the American Medical Asso- 
ciation. 

O.—The District Medical Society? 

A—Yes. 

Q.—You knew that Dr. Woodward had inquired early in 
June concerning it? 

A.—He never inquired of me. 

Q.—You had no information on the subject? 

A—I was told, hearsay. 

Q.—Did anybody of Group Health Association make applica- 
tion to the Home Owners Loan Bank Board for that contract? 

A—Not that I know of. 
ae whose authority was it produced at the Scandiffio 

ia 

A —tThe contract? 

O—Yes. 


A—I guess general counsel of ¥ 
Hcpetion of the Home Owners Loan Cor 


cao 
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O.—You saw it produced there? 

A—No, I don't remember that it was. 

O.—Don't you remember that on the first night of the meet- 
ing that counsel representing the District Medical Society asked 
jor the production of the contract and it was denied on the 
first hearing ? 

Mr. Lewin:—Which contract? 

By Mr. Leahy: 

O.—Between Home Owners Bank Board and G, H. A.? 

A—I am not entirely clear on that; I think perhaps it 
might be true. 

O.—Don't you know it was emphasized by counsel there 
representing the society that he would like to have the contract; 
and counsel continued to say, “Why don’t you produce the 
contract?” and, “Why can’t we have the contract?” 

Mr, Lewin:—I will have to object to that; this is not proper 
cross examination. 

Tue Courr:—He may answer. 

The Witness:—I don’t remember that. 


By Mr. Leahy: 


QO.—Didn’t you know other people were interested in the 
contract: to find out what was in it? 

A—Yes, we knew there was a very determined effort to 
produce it. 

O.—And you were just as determined that it would not be 
produced? 

A—We couldn't see any reason for its production. 

O.—Why didn’t you want it produced, that contract? 

A—The particular reason I didn’t want to produce it was 
I didn’t have authority. It was filed with the secretary of the 
Home Owners Loan; it wasn’t in my possession. 

By Mr. Leahy: 

O.—Now, passing that for the time being, did you say a short 
while before recess, when we were discussing Dr. Macatee’s 
statement with reference to the legality of Group Health, that 
you never had any doubt about the legality of Group Health? 

A—Personally, I didn’t; no question had been raised about 
it at that time. 

O—Was that the belief of counsel, also, for G. H. A.? 

A—Very definitely. 

O—Did there come a time when you changed your views? 

A—After we found out there was a good deal of action 
directed against Group Health, we decided there would be a 
test. 

Q.—Did your own board of trustees change their views about 
the legality of G. H. A.? 

A—No. 


O.—Did you never discuss with Mr. Russell, after Dr. 
Macatee had brought the attention of the group to the question 
of the legality of Group Health Association, after he had 
brought attention of the board to that in July, as to whether 
or not its by-laws should be revamped? 

A—wNo, I didn’t discuss that; I recall that that was suggested 
to the board of trustees and, I think, by Mr. Russell. 

O.—And why were the by-laws to be revamped? 

Mr. Kelleher:—We object to this; it is clearly beyond the 
scope of cross examination. We did not go into any of these 
matters on direct examination. 

Mr. Leahy:—He brought that out himself, with reference to 
the cross examination. 

Mr. Lewin:—Well, then you brought it out. 

Mr. Leahy:—Well, then I have the right to search him on 
it. He said that one of the reasons why the Medical Society 
was uncertain as to what it could or should do was because of 
the question of legality; that such question had come up. 

Mr. Kelleher:—He is now attempting to go into something 
on cross examination which was not testified to or concerning 
on direct examination. 

Mr. Leahy:—Now, then, if your Honor pleases, he stated in 
response to a question as to whether he had supplied the infor- 
mation which Dr, Macatee asked for in that statement, with 
reference to the legality of the organization, he stated: “No, we 


idn’'t, because we had no doubt 
deat” Mowe to search that answer I have a right to determine 


whether there was any doubt in his mind, or whether he was 


certain of the legality of the plan, — 
“THe Court:—I think the question may be answered; the 
objection is overruled, 


Mr. Lewin:—Well, your Honor, should it not be limited in 
point of time? 

Tue Court:—I can't be too restrictive; the whole examina- 
tion is very extensive; particularly on cross examination. 

Mr. Lewin:-—Doesn’t your Honor think that the question 
should be limited as to time? 

Tue Court:—I think this apparently is shortly after that 
meeting. 

Mr. Leahy:—Yes, your Honor. 

Tue Court:—I will permit it; I don’t mean that I won't 
put some limitations on the line. 

Mr. Kelleher:—-This matter relates to something, it is six 
months afterward. 

Tne Court:—Let us go on. 

By Mr. Leahy: 

Q—I ask you, Mr. Penniman, if the statement which Dr. 
Macatee made to you that night, on July 26, didn’t cause you 
as a member of the board of trustees, through your counsel, 
Mr. Russell, to begin an investigation into the legal setup of 
G. H. A., as it then stood? 

A—TI don’t think so, just from the way you put it. I think 
Mr. Russell perhaps, investigating the by-laws, suggested cer- 
tain changes which he thought should be made, and I think the 
board of trustees, relying on his judgment, agreed that they 
be made. 

O—Why was the change in the by-laws suggested? 

A—I don't think it was suggested. 

O—I will show you something to refresh your recollection; 
take a peek at that. 

Mr. Lewin:—I should like to have the record show that we 
have no objection to this letter. 

(Mr. Leahy handed the witness a document.) 


By Mr. Leahy: 


O.—Doesn'’t that refresh your recollection? 

A—Yes. 

O—Now, then, is it not a fact, having read that letter of 
Mr. Russell’s, that you know that the legality of G. H. A., as 
to whether it was conducting an insurance company business 
at that time, was seriously in question, even among yourselves, 
even among yourselves, forgetting the medical profession? 

_ Mr. Kelleher:—I make the same objection, because this letter 
is dated Nov. 16, 1937, a great many months after this state- 
ment about the legality. 

Tue Court :—Overruled. 

The Witness:—I think there had been a great deal said about 
the question of legality. I had heard it and seen it in the papers. 
There was a great deal of discussion. My recollection is that 
Mr. Russell, as we progressed, as we went along, as our legal 
adviser, made recommendations for such changes as he thought 
would be beneficial to the organization, presented them to the 
board, and the board agreed with him and followed his recom- 
mendations. 

By Mr. Leahy: 

Q.—Was it beneficial to the organization, or to strengthen 
the legal position of the organization? 

Mr. Lewin:—Well, is there any difference in that? Any 


difference between those two things? 
Mr. Leahy:—Yes, I think so; I think there is a difference. 


By Mr. Leahy: 


Q.—The motive was to strengthen the legal position of 
G. H. A., was it not? 

A.—I think you will find the by-laws were written some time 
earlier in the year, and that Mr. Russell, as we went along, 
where he found any situation where he needed it to be strength- 
ened, recommended to the board such changes, and the board 
adopted the recommendations. 

O.—Now, with that letter before you, let me ask you if, on 
the 16th day of November, 1937, Mr. Russell then didn’t pre- 
sent to the Federal Home Owners Bank Board what was then 
a revamped set of by-laws, and if he didn’t assign as the reason 
for the amendments that they were “to strengthen the legal 
position” ? 

A—Yes. He didn't revamp the by-laws; he made certain 
changes which he felt, as an attorney, were necessary to 
strengthen the association's position. 

O.—He revamped the by-laws to get around the situation 
that it was conducting an insurance company business in the 
District of Columbia without authority, did he not? 

A—I think he limits, in that letter, the reasons for the 
amendments, 
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O.—And those changes were made at that time because he, 
as general counsel, felt it necessary to amend its by-laws in 
order to strengthen the legal position of G, H. A. if it should 
be determined that the association was in the insurance business, 
isn’t that true? 

A—I think that is the position that Mr. Russell took; it 
was his idea. 

O—Now, were you so certain then, even after the amend- 
ments had been submitted to the board and, as you say, approved, 
that you were still not violating the law? 

A—What? Were we certain that we were not violating the 
law? 

O—Yes. Were you certain of that? 

A—I had no idea we were violating the law. 

O.—Will you be good enough to take a look at the second 
sentence of the last paragraph of the letter and see if that 
refreshes your memory? 

A—Yes, that refreshes my recollection. 

O.—That refreshes your recollection? 

A—Yes. 

Q.—Now, does Mr. Russell there state or reflect the views 
of the board which approved these by-laws when he stated, 
“This revision excludes memberships except in the case of 
employees of the executive branches of the Government, exclud- 
ing the Army and Navy, and this provision is made to assure 
us the benefit of an exception from insurance regulations if we 
are held to be an insurance company”: Does that reflect the 
views of the board of Home Owners Loan? 

A.—Well, I am not an attorney, Mr. Leahy, and Mr. Russell 
undoubtedly went into this question very carefully; and he pre- 
sented his views to the board, we accepted his views. 

Q.—Do you recall now, after reading this letter, why it was 
that Mr. Russell made the statement, “if we are held to be an 
insurance company” ? 

A.—TI think there was a great deal said about Group Health; 
that it would be held to be in the insurance business, an insur- 
ance company. 

OQ.—That was the thought in your own group? 

A.—No, that was the thought outside the group. 

Q.—And your own group was not certain about it? 

A.—I personally wasn’t, but the lawyers would have to work 
that out. 

O.—Then your lawyer advised you he was not certain? 

A—Yes. J 

Q.—And what he was trying to do was that he was trying to 
get the advantage of the insurance laws in force in the District 
of Columbia if you were held to be an insurance company; 
isn't that it? 

Tne Court:—He would only know if Mr. Russell expressed 
that view to him. 

By Mr. Leahy:— 


O.—Well, I will ask him the question if this is the letter 
that reflected the views? 

Mr. Lewin:—Of whom? I think you ought to read the whole 
letter. You are taking bits of it. 

Mr. Leahy:—I don’t wish to offer it at this time; this is not 
our case. 


Mr. Lewin:—You Honor, I think he ought to read the whole 
etter. 

Tue Court:—Well, you will have the right to offer it on 
re-direct examination. That particular piece of paper doesn't 
belong to any particular side. You may offer it if you wish. 

Mr, Lewin:—Well, your Honor, I don't think he is using 
it as refreshment material for the benefit of this witness. 

Tue Court:—If you think it ought to go in evidence, you 
may offer it and I will rule on it. 

Mr. Leahy:—If your Honor please, I have submitted to 
counsel a letter dated July 27, 1937, to which there was no 
objection. I don’t care to offer it in evidence. 

Tue Courr:—You are not going to offer it at this time? 

Mr. Leahy:—No; I just wish to refer to certain portions 
of it. 


By Mr. Leahy: 

Q—I am just going to ask you whether you collaberated in 
the preparation of the third paragraph with Mr, Childress: the 
third paragraph on the second page. Did you collaborate with 
Mr. Childress in writing that document? 


A, M.A. 


EAL) Ae 93 

A—No, I don't recall that, and of necessity I would not be 
the one. i 

Q.—Why do you say “of necessity”? 

A.—Because Mr, Childress is liaison officer between the Home 
Owners Loan and Congress, and all communications to Congress 
are referred to him. He investigates the circumstances of the 
inquiry and makes reply to Congress. That being one from 
Congress, it could have gone to Mr. Russell or Mr. Kirkpatrick, 
or any one. 

Q.—Did you know that senators were making inquiry_about 
this contract that we have mentioned at this very time? 

Mr. Lewin:—This is certainly beyond the scope of our direct 
examination. 

Tue Court:—Yes, I think so. 

Mr. Leahy:—It is just on the point as to why they didn’t 
want to produce the contract. 

Tue Court :—-I think he has given his answer that he assumed 
he didn’t have any authority to produce it. It makes no differ- 
ence if other people were interested in the contract. 

By Mr. Leahy: 

O.—Now, Mr. Penniman, following the meeting of July 26, 
the minutes of which were read, did you discuss with any mem- 
ber of the Medical Board of the District of Columbia the ques- 
tion which had been raised at that meeting? 

A.—Not that I recall. 

O.—See if I can refresh your recollection. 
Dr. Hooe? Do you know the gentleman? 

Will you kindly stand up, Doctor? 

(Thereupon Dr. Hooe stood up in the courtroom.) 

A—Very well. 

Q.—Did you have luncheon with him shortly after that meet- 
ing, in the Metropolitan Club in the District of Columbia? 

A—TI had luncheon with Dr. Hooe, at his invitation, at the 
Metropolitan Club, but I don’t know whether it was before or 
after or how soon after that meeting. 

Q.—Do you recall discussing with him the matter of Group 
Health Association and the District of Columbia Medical 
Society’s attitude with reference to it? 

A—Yes. 

Q—And do you recall what word you left with Dr. Hooe 
with reference to the attitude of Group Health with reference 
to cooperating with the District Medical Society? 

A—I can't say what I told him; we were there at the 
Metropolitan Club about two and a half hours. 

Q.—I will ask you if you stated to Dr. Hooe on that occasion 
that if Group Health Association didn’t conform to what the 
American Medical Association thought the practice of medicine 
should be, as expressed in its code of ethics, that the American 
Medical Association could change its code of ethics, but you 
were not going to change Group Health Association; you were 
going forward? 

A—No. 

Q.—Nothing in substance similar to that? 

A—Not even in substance do I recall any such statement. 


Do you know 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—Did you explain to Dr. Neill that Group Health Asso- 
ciation involved group practice? 

A—Yes. 

Q.—Did you explain to him that it involved prepayment? 

A—Yes, I think so. 

OQ.—Did you explain to him the duties of a medical director? 

Mr, Leahy:—I think he has been all over that. 

Mr. Kelleher:—Yes, but you have also tried to bring out from 
this witness that his disclosures were partial, not complete. 

Tue Court:—Oh, he may answer that. 

The Witness:—I think we went into that pretty thoroughly. 

By Mr. Kelleher: 


Q.—Did you refrain from discussing with him anything about 
the organization of Group Health except the contract between 
Group Health and the Federal Home Loan Bank Board? 

A.—I don't think that question came up during the discussion. 
We — A ganar np ee hope of procuring him as 
our or, € wanted to discuss the posed 
with him. We went into it in detail. r _ 
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By Mr, Kelleher: . 

O.—Do you recall what Mr. Zimmerman told you about the 
call of Dr. Woodward? 

Tur. Courr:—Well, if a conversation is to be admitted we 
might as well admit the letter. 

Mr. Kelleher:—It is material here because the question has 
arisen as to what he knew. During cross examination he was 
asked as to what he knew as to the controversy as of the 
time he talked with Dr. McGovern. 

Mr. Leahy:—No such question was asked about that. 

Mr. Lewin:—Yes, there was, I can give it to you. And just 
this morning Mr. Leahy asked him if he knew about the doubts 
the defendant had towards G. H. A. This bears directly on it. 
This is the very knowledge that he must have had about the 
so-called doubt; this communication that he got in writing. 

Mr. Kelleher:—And yesterday afternoon Mr. Leahy asked 
Mr. Penniman what he knew about the controversy existing 
at the time he saw Dr. McGovern. 

Mr. Leahy:—It is very clear all I was doing was asking 
Mr. Penniman as to his recollection of the conversation with 
Dr. McGovern. We already had in evidence the testimony of 
Mr. Zimmerman that they talked about the horses and dogs 
and came away, in Mr. Zimmerman’s recollection, without 
parte why they had the luncheon at all, and I was developing 
that. 

Tur Court:—I think it is objectionable; objection sustained. 

Mr. Kelleher:—I am not going to offer it, but I would like 
to use it to refresh the witness’s recollection. 

Tue Court:—As to what? 

Mr. Kelleher:—What he knew about the call from Mr. Wood- 
ward, or Dr. Woodward, to Mr. Zimmerman. 

Mr. Leahy:—Ask him if he has ever seen it before. 

Tue Court:—If I am not mistaken, my recollection is that 
his recollection was refreshed, wasn’t it? 

Mr. Kelleher:—No, Mr. Zimmerman’s. 

Tue Court:—Will counsel come forward, please? 


AFTER RECESS 
WILLIAM F. PENNIMAN—RE-DIRECT EXAMINATION (RESUMED) 


By Mr, Kelleher: 

Q.—Mr. Penniman, I show you memorandum dated June oF 
1937, and ask you to read it please. 

A—(The witness examined paper.) Yes. 

Q.—Mr. Penniman, does this memorandum which I have 
handed you and which you have read, refresh your recollection 
about what you knew about Dr. Woodward's call on Mr. 
Zimmerman when you talked with Dr. McGovern on July 16th? 

A—Yes. 

Q—Will you tell us now what Mr. Zimmerman told you 
about Dr. Woodward's call? 

A—NMr. Zimmerman told me that Dr. Woodward, I believe 
purporting to represent the American Medical Association, had 
called on him and had asked him for certain information. I 
think he wanted to get the contract, I think he wanted to get 
a copy of the Federal Home Loan Bank Act, inquiring about 
the money paid over by the Federal Home Loan Bank Board 
to Group Health Association; and several questions of that 
character; which Mr. Zimmerman confirmed in a memorandum 
to me. He wanted me to know about the visit, and he gained 
the impression from Dr. Woodward— 

Mr. Leahy:—I object to any impressions. 

Tue Courtr:—Objection sustained. 

By Mr. Kelleher: 

Q.—Will you tell us what Mr. Zimmerman said Dr. Wood- 
ward said to him? 

A—He told me that Dr. Woodward had told him he was 
going to oppose it, that they were very much concerned about 
this organization, and that if this money could be appropriated 
here for the organization of Group Health, it could be done 
elsewhere, and he was very much against it. 

O.—Did Mr. Zimmerman say that Dr. Woodward said whom 
he was going to oppose? 

Mr. Leahy:—I object as entirely leading. 

Mr. Kelleher:—He has already stated it. 

Mr. Leahy:—Then why emphasize it? 

Mr. Kelleher:—A\ I want to know is whether Dr. Wood- 
ward told Mr. Zimmerman what he was going to oppose. 

Mr. Leahy:—Now, if your Honor please, a memorandum was 
submitted to the witness on the stand under close limitation set 
by the Court. The. very matter now which is inquired about 
is within the limitations excluded, I respectfully object to any 
further questions on It 
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Mr. Kelleher:—Will you Honor hear me on this? 

Tne Courrt:—Well, I think I understand the situation. 

Mr. Kelleher:—Well, all right. 

Tue Court:—I think your question is unnecessarily sugges- 
tive. Let Mr. Penniman—in order that we won't go too far— 
let him give his own recollection of what factual things were 
stated. That would come within the limitations of my ruling. 

Mr. Kelleher:—Very well, your Honor. 

Tue Court:—In other words, confine yourself merely to any 
facts Mr. Zimmerman stated to you as distinguished from any 
impressions that Mr. Zimmerman may have stated to you. 

The Witness:—Well, he stated to me that Dr. Woodward 
told him he was going to oppose the organization of Group 
Health Association. 

By Mr. Kelleher: 

Q—Did Mr. Zimmerman tell you that Dr. Woodward had 
said anything about the annual meeting of the American Med- 
ical Association at Atlantic City ? 

A—yYes. Yes, he mentioned that, and wanted this informa- 
tion, so Mr. Zimmerman told me, as they intended to make it 
a subject of discussion before the annual meeting of the 
American Medical Association at Atlantic City. 

Q.—Will you look at this memorandum again, please, refer to 
the last paragraph? 

A—(The witness examined paper.) Yes. 

—Will you tell us whether Mr. Zimmerman told you that 
Dr. Woodward said that he would oppose the organization 
personally or not? 

A—No, he was going to organize— 

Mr. Leahy:—Why lead? 

Tuer Court:—Yes. That is very leading, Mr. Kelleher. In 
other words, when it comes to refreshing his recollection, you 
you don’t want to put the words in his mouth. 

Mr. Kelleher:—I don’t intend to. 

Tue Court:—I am sure you don’t intend to? 

Mr. Kelleher:—May I rephrase the question, then. 

By Mr. Kelleher: 

Q.—Will you tell us whether Mr. Zimmerman told you what 
Dr. Woodward meant when he said that he was going to oppose 
this organization? 

Mr. Leahy:—I object. It calls for a conclusion of the witness. 

Mr. Kelleher:—Not at all, your Honor. I am asking whether 
he said what Dr. Woodward meant. 

Tue Court:—The question is, what did Dr. Woodward say, 
not what Dr. Woodward meant. Let the jury draw the con- 
clusion as to what he meant. What did he say? Quote what 
he said. 

The Witness:—Well, I can’t quote what Dr. Woodward said 
because I wasn’t there. 


By Mr. Kelleher: 


O—What Mr. Zimmerman told you Dr. Woodward said. 

A—Mr. Zimmerman told me that Dr. Woodward said he was 
a member of the American Medical Association, and that they 
were going to organize to oppose this group Health Association, 

(The witness was questioned again about conversation with 
Col. Glen I. Jones and Dr. Hooe.) 


By Mr. Kelleher: 


Q.—Had you finished your testimony concerning what Dr. 
Hooe said at the Metropolitan Club? 

A,—Yes. It was a general conversation. 
other plan. 

Q.—Did he explain the plan, the other plan which he had in 
mind, to you at the Metropolitan Club? 

A.—I think in general terms he did that. 

O.—Will you tell the jury what he said concerning his plan? 

A—Well, as near as I can recall the plan he proposed was 
that we could haye membership in an organization such 4s 
Group Health and collect dues, but that we need not have a 
staff of doctors or nurses or space, or equipment, or what not, 
that we could use the local doctors and out of the dues col- 
lected from the membership, we could pay for the services 
performed on its members by these doctors; that those that 
were not sick would help to defray the expenses of those that 
were in need of it. 
4 la a his plan as explained to you contemplate group prac- 
ice 

(Then came interrogation regarding a telephone conversation 
with Dr. Hooe,) 


He just had this 
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By Mr. Kelleher: 

O—Did you discuss the Lee and Scandifio hearing at that 
conversation ? 

A—I did that evening over the telephone. 

O.—Will you tell us the substance of that conversation, please? 

A—Well, I told Dr. Hooe I felt very keenly about the way 
Dr. Lee and Dr. Scandiffio had been treated, and that if my 
understanding was correct, they were entitled to a hearing, by 
virtue of a letter sent over his signature, and that Dr. Lee 
and Dr. Scandiffio replied to that letter requesting a date to be 
set for the hearing, and also stating they would like to appear 
with counsel, and it was the understanding that that hearing 
would be before this C. C. & I. M. Committee, and that that 
hearing had never been granted. 

As a matter of fact, Dr. Lee tendered his resignation before 
the second meeting and Dr. Scandiffio was tried on the basis 
before the Executive Committee, and never did go before the 
C. C. & I. M. Committee. And I told Dr. Hooe: 


“You knew at the time that you had promised Dr. Lee that if he would 
give his resignation to Group Health, that you would be glad to recom- 
mend the cancellation of all charges against him.” 


I said “You knew that, Dr. Hooe.” 

QO—What did Dr. Hooe say? 

A.—Dr. Hooe didn’t deny it, of course. 

Q.—Did Dr. Lee resign from Group Health Association? 

A—He did. 

By Mr. Kelleher: 

Q.—Was there anything more in the conversation with Mr. 
Sandidge? . 

A,—I did testify that Dr. Sandidge said that that was the 
occasion for them sending the usual form notice; and that they 
would write him a letter. And I thanked him very kindly, and 
he said they did reinstate him. 

Q.—Did you tell Mr. Sandidge about a conversation which 
you had had with Dr. Neill? 

A.—Yes, I told him that Dr. Neill had told me that he was 
still a member, and that his resignation had not been acted on. 

Q.—Had you talked with Dr. Neill? 

A.—Yes, I think I had. 

Q.—Will you give us the substance of that conversation? 

A—yYes. I just called him up and told him what Mr. San- 
didge had done, and what Mr. Sandidge had written Dr. Lee, 
and asked Dr. Neill if that was the procedure, and he said 
“Why, no. Dr. Lee is still a member of the Medical Society 
by reason of the fact that we have not acted on his resignation” ; 
and he was going to get in touch with Mr. Sandidge himself; 
and I think he did. 

Q.—One other thing, Mr. Penniman, and I am through. 
Will you tell us what action was taken by the District Medical 
Society concerning Drs. Lee and Scandiffio between the period 
when those two gentlemen tendered their resignations from the 
society, and the time when they withdrew their resignations? 

Mr. Leahy:—I object to that. If there is any action, it is a 
matter of record. 

THE Court:—Well, that is true, unless Mr. Penniman was 
there present with the board, committee, or whatever it was, 
when they announced their action. If he was there and heard 
him announce his decision or action, of course he may state it. 

By Mr. Kelleher: 

O.—Do you know whether Drs. Lee and Scandiffio received 
any communication from the Society during that period? 

A.—Yes, they received this letter that I referred to saying 
that they had violated— 

Mr. Leahy:—I object. The letter is the evidence. 

Tue Courr:—Objection sustained. 

Mr. Lewin:—We want the privilege of recalling this witness 
to put in this correspondence with hospitals. 

Tue Courr:—That is understood. 


RE-CROSS EXAMINATION 

(Mr. Leahy again questioned the others about the Zimmer- 
man memorandum to Penniman.) 

By Mr, Leahy: 

O.—When was it Mr. Zimmerman had this conversation with 
you? 

A.—Why, it was either that same day or the next day, I think. 
It was immediately afterward. 

Q.—Did you call Mr. Russell, to advise as to whether or 
not you ought to show him that contract? 

A—No, I didn’t. 


A. M. A. 
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O.—Did Zimmerman state he had gotten any legal advice as 
to whether he could show the contract or not? 
A.—He didn’t say to me, no. 


. . . . . . 


O.—Didn't you say Dr, Hooe’s idea would make Group 
Health a collection agency ? 

A—Yes. 

QO.—What did you mean by that? 

A—We were going to collect dues. I thought you meant 
the amount of the dues. We were going to collect those under 
his plan, monthly dues. 

QO.—Aren't you doing that under Group Health? 

A.—Yes. 

O.—Then why is there any distinction between the collection 
agency you have and the collection agency of Dr. Hooe? 

A.—tThere is a very wide distinction. 

O.—What is that? 

A—If I am to be permitted to dwell on it, a member of 
Group Health under the plan had an opportunity to go up to 
the clinic under a staff of doctors. 

Q.—I didn’t ask as to that. 

Mr. Lewin:—Certainly this is responsive to his question and 
he ought to have it. 

Tue Court:—I think the question calls for the opinion of 
Mr. Penniman. He stated the proposition of Dr. Hooe as Dr. 
Hooe proposed it to him. Now, we can determine just as well 
as Mr. Penniman the difference between the two plans. I don’t 
think we need to go into it. 

By Mr. Leahy: 

Q.—I will ask you this: In your collection of the dues, you 
did see to it that the various subscribers of the service paid 
their dues into G. H. A. Isn’t that right? 

A—Yes. 

Q.—And you collected them, didn’t you? 

A.—The business office did. 

QO.—Did you have collectors through the department? 

A.—Yes, I think so. 

Q.—And, at first, you had the check-off system, didn’t you, 
to compel the payment of dues? 

A.—No, sir. Never. 

Q.—I thought you did. 

A.—Absolutely not. We never had a check-off system by 
which we compelled members to pay dues; never. 

Q.—Didn’t you have a form which the subscriber signed, in 
which he authorized deduction from his check? 

A—yYes. IJ am glad you brought that up. 

QO.—Well, did you, or did you not? 

_ 4.—We had on our blank a space for the member to indicate 
whether he wanted to pay direct or whether he voluntarily, as a 
convenience to him, desired it taken out of his salary check. 

There was no compulsion on that. 

Q.—Did you have a by-law on the question? 

Mr. Lewin:—The by-laws speak for themselves. 

Mr, Leahy:—That is what I am getting right now. (Exam- 
ined papers.) 

Mr. Lewin:—Well, the by-laws are in evidence. 

By Mr. Leahy: 

Q.—I will say further, didn’t there come a time when, in the 
amendments to the by-laws which we spoke about this morning 
on the Mr. Russell letter, that you dropped that from your 
by-laws? 

Mr. Lewin:—Objected to on the same ground, the by-laws 


speak for themselves. Your Honor sustained the same objection 
for Mr. Leahy. 


THe Court:—Very well. 
By Mr. Leahy: 


Q—Is that a copy of the check-off? (indicating). 

Mr, Lewin:—He has testified there was no check-off, and 
Mr. Leahy is mischaracterizing the testimony in this case time 
and time again. I object to it. 

Tue Court :—I think it would be better not to give i 

Mr. Leahy:—All right. DR atts oss a 

Mr, Lewin:—There is no check-off, and i 

, you know it. 

Mr, Leahy:—I know no such thi 7 i ebody 
collects, it is just like a labor ain heer Sen 

Mr, Lewin:—This jury is going to know about it. 

Tue Court:—Give the witness a chance. 
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By Mr. Leahy: 

O.—Is that it (indicating) ? 

A.—It is purely a voluntary— 

O.—I am asking you if that is what that is in the by-laws. 

Mr. Lewin:—I make the same objection, the by-laws are in 
evidence; the by-laws are the best evidence. 

By Mr, Leahy: 

O.—Now, did you— 

Mr. Lewin:—Wait a minute. I want a ruling before you 
get the same thing in the back door. 

Tue Covrr:—If you insist on that I will have to sustain it. 

Mr, Lewin:—I am going to have to hold Mr. Leahy down to 
the proof. He is going perfectly wild here. 

Mr, Leahy:—That isn’t speaking very well for your Honor. 

Tue Covurt:—I will look after myself. 

Mr. Leahy:—I thought I had been very calm about the 
matter. 

Tur Covrr:—If there is no question of that being the terms 
of the by-laws there is no reason for wasting time looking up 
the by-laws. 

Mr. Lewin:—I think what is sauce for the goose is sauce for 
the gander. We have been getting all these technical objections 
in order to get out a simple story. 

Tuer Court:—You have been getting a good many breaks. 

Mr. Lewin:—I don't think we have been getting, your Honor— 

Tue Covrt:—I am dispensing them impartially and freely. 

Mr. Lewin:—I know your Honor means to. I think this is 
a highly improper way to bring this out. 

Tue Court:—Suppose you go on to something else. 

By Mr, Leahy: 

O—Well, I was directing your attention to this particular 
assignment. I wasn’t asking about the by-laws. 

Mr. Kelleher:—I thought you said it was in the by-laws, Mr. 
Leahy. 

Tue Covrt:—Put a question. Let us start all over. 


By Mr. Leahy: 


O—I will ask you now if that is an assignment, or a photo- 
static copy of the assignment which Group Health authorized in 
the collection of its dues. 

Mr. Kellecher:—Your Honor, may I object to this as being 
outside the scope of the ré-direct. We never went into this 
phase at all. 

Tue Court:—Well, I sustain the objection. 

Mr. Leahy:—That's all. 


TESTIMONY OF THEODORE WIPRUD 


DIRECT EXAMINATION 
By Mr. Lewin: 


A.—Theodore Wiprud stated he has been secretary of the 
Medical Society of the District of Columbia since June 1, 1938. 
Before that time he was executive secretary, Medical Society 
of Milwaukee County. Dr. C. B. Conklin had been secretary 
since about 1922, From him Mr. Wiprud obtained the custody 
of the minutes of the District Medical Society. 

Q.—And have you produced those minutes here in response 
to a subpoena, which designates the minutes of specific meetings? 

A—I have. 

Q.—And are these the minutes that are before you? 

A.—tThey are. 

Q.—On this table. Now, do you know Dr. Conklin’s signa- 
ture? 

A.—yYes. I do. 

(Mr. Wiprud then identified the minutes of the District 
Medical Society, the meeting for Jan. 6, 1937 and subsequently.) 

Mr. Wiprud also identified minutes of the executive com- 
mittee and produced the roster of the society and the list of 
officers and committees, 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Is it not a fact that under Hospital Committee, as it is 
denominated here under the regular committees, there was no 
Hospital Committee at all in the District Medical Society from 
July 1, 1938? ; : 

. Kellcher:—Objected to as leading, your Honor. This 
aan phe be technically called by us, but he happens to be the 
secretary of the defendant Society, and I do not think counsel 
for the defense should be permitted to lead him, 


hese AL, 


Tue Court:—The paper speaks for itself on that. 

Mr. Leahy:—Was there an objection to the question? 

Tur Courr:—Yes. It seems to me the paper speaks for 
itself. 

Mr. Magee:—We have a stipulation covering this, your 
Honor. 

Mr. Kelleher:—No. There are certain members of the Hos- 
pital Committee, but both sides are free to show other members. 


By Mr. Leahy: 


O.—Do you know well enough, with reference to the publica- 
tion of the Medical Annals of the District of Columbia, to 
know that it always published accurately the membership of the 
various committees ? 

A—wWell, there were times when the committees were not 
accurate, when there was a death or something—a change. 

(There were further questions about the roster of officers and 
committees. ) 


RE-DIRECT EXAMINATION 
By Mr. Lewin: 


O.—Now let me show you Government Exhibit No. 31 for 
identification, which purports to be a letter from you to the 
American Medical Association, Council on Medical Education 
and Hospitals, dated Dec. 13, 1937. Is that your signature? 

A—It is; yes. 

Q.—Did you send that letter to the American Medical Asso- 
ciation, Council on Medical Education and Hospitals? 

A—I did. 

Q.—I show you Government Exhibit No. 30 for identification, 
which purports to be a copy of a letter in reply, dated Dec. 22, 
1937, and I ask you whether that is a correct copy of the 
reply that you received? 

A.—lIt appears to be. 

Mr, Lewin:—I offer those two letters in evidence. 

Mr. Leahy:—Does your Honor care to see these? 

Mr. Kelleher:—Your Honor, to clear up the record I might 
say this in connection with these documents, that they tie up 
with the offer which we made yesterday of the proceedings of 
the House of Delegates for 1934, and I now desire to renew 
the offer of the volume concerning those proceedings. There 
were certain portions, if your Honor recalls, that were reserved 
as to the ruling until counsel for the defense could see the 
volume and make their objections. I now offer the other por- 
tions of the proceedings. 

(After considerable discussion the following material from the 
proceedings of the House of Delegates was admitted as evi- 
dence. Mr. Leahy asked to record exception.) 


“Proceedings of the House of Delegates of the American Medical 
Association,” referred to and discussed at the bench, are as follows: 


REPORT OF THE COUNCIL ON MEDICAL EDUCATION AND HOSPITALS 


3. At the New Orleans session the House of Delegates requested an 
analysis of hospital staffs with a view to determining how many of the 
physicians connected with hospitals are members of the American Medical 
Association. The amount of clerical work involved has prevented a 
check of all the 6,437 hospitals in the country, but a sampling of a 
large number shows that 87 per cent of the staffs of these hospitals 
were members of the American Medical Association. 

Since the management of hospitals is a function of ownership, it does 
not seem to be practicable for the Council or for the American Medical 
Association to lay down a rule that only members of the county society 
may be given hospital appointments. Obviously, there would be no way 
of enforcing such a rule. However, it is believed that in all institutions 
where the staff members have a voice in the selection of their col- 
leagues, an effort should be made to bring into the local society every 
physician who may be regarded as cligible for a hospital appointment.” 


“PSOLUTION LIMITING PHYSICIANS ON STAFFS OF HOSPITALS APPROVED 
FOR INTERN TRAINING TO MEMBERS OF COMPONENT 
COUNTY MEDICAL SOCIETIES 


Dr. G. Henry Mundt, Illinois, presented the following resolution, which 
was referred to the Reference Committee on Medical Education: (45) (46) 

Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Medical Education and Hospitals to take this under advisement. 


PROVOSED AMENDMENTS TO PRINCIPLES OF MEDICAL ETHICS 


Dr. George Edward Follansbee, Chairman of the Judicial Council, pre- 
sented the following three amendments to the Principles of Medical 
Ethics, which were referred to the Reference Committee on Amendments 
to the Constitution and By-Laws: (46) (47) 

1, Wuenxas, The Judicial Council in its report to the House of Dele- 
gates at the Milwaukee session in 1933 recommended the simplification of 
the section in the Principles of Medical Ethics relating to contract practice 
by the addition of the wording appearing later in this resolution; and 


USA 0s; 


Wuereas, The recommendation of the Judicial Council was approved 
by the reference committee to which it was referred, and was adopted by 
the House of Delegates; therefore be it 


Resolved, That the Principles of Medical Ethics, chapter II, article VI, 
section 2, be amended by adding to the present wording the following: 


By the term “contract practice” as applied to medicine is meant the 
carrying out of an agreement between a physician or a group of physi- 
cians, as principals or agents, and a corporation, organization or indi- 
vidual, to furnish partial or full medical services to a group or class 
of individuals for a definite sum or a fixed rate per capita. 

Contract practice per se is not unethical. However, certain features 
or conditions if present make .3 contract unethical, among which are: 


1. When there is solicitation of patients, directly or indirectly, 2. When 
there is underbidding to secure the contract. 3. When the compensation 
is inadequate to assure good medical service. 4. When there is inter- 
ference with reasonable competition in a community. 5. When free 
choice of a physician is prevented. 6. When the conditions of employ- 
ment make it impossible to render adequate service to the patients. 
7. When the contract because of any of its provisions or practical results 
is contrary to sound public policy. 

Each contract should be considered on its own merits and in the 
light of surrounding conditions. Judgment should not be obscured by 
immediate, temporary or local results, The decision as to its ethical or 
unethical nature must be based on the ultimate effect for good or ill 
on the people as a whole. 


2. WuereEAS, The growth of groups and clinics has intensified the 
economic competition between them and individual practitioners; and 


WuereEas, The common custom of employment of ‘business managers” 
by the clinics and groups has had a tendency to submerge the ethical prin- 
ciples governing competition among doctors; and 


Wuereas, Clinics and groups were little known, were not serious compe- 
tition and were not mentioned when the present general revision of the 
Principles of Medical Ethics were adopted in 1912; be it 

Resolved, That the Principles of Medical Ethics be revised as follows: 

Chapter I shall read (heading) ‘In General.” 

Section 1 to remain as it is. 

Section 2 to be added as follows (heading) “Groups and Clinics.” 
“Sec, 2. The ethical principles actuating and governing a group or 

clinic are exactly the same as those applicable to the individual. As a 

group or clinic is composed of individual doctors, each of whom, whether 

employer, employee or partner, is subject to the principles of ethics 
herein elaborated, the uniting into a business or professional organiza- 
tion does not relieve them either individually or as a group from the 
obligation they assume when entering the profession.” 
The remainder of chapter I becomes chapter II with its present 
heading. 
Present section 2 of chapter I becomes section 1 of chapter II. 
Present section 3 of chapter I becomes section 2 of chapter II. 
Present section 4 of chapter I becomes section 3 of chapter IT. 
Chapter II becomes chapter III. 
Chapter III becomes chapter IV. 

3. Resolved, That the Principles of Medical Ethics be amended by 
inserting as section 4 of article VI, chapter II, “It is unprofessional 
for a physician to dispose of his professional attainments or services to 
any lay body, organization, group or individual, by whatever name called, 
or however organized, under terms or conditions which permit a direct 
profit from the fees, salary or compensation received to accrue to the 
lay body or individual employing him. Such a procedure is beneath 
the dignity of professional practice, is unfair competition with the pro- 
fession at large, is harmful alike to the profession of medicine and the 
welfare of the people, and is against sound public policy.” 


RESOLUTION ON APPARENT ATTEMPT OF BOARD OF REGENTS OF THE 
AMERICAN COLLEGE OF SURGEONS TO DOMINATE AND 
CONTROL MEDICAL PRACTICE 

Dr. Charles J. Whalen, Illinois, presented the following resolution, 
which was referred to the Judicial Council: 

Wuereas, The American Medical Association, including in its mem- 
bership almost 100,000 physicians, is the only body representing all of 
the organized profession of this country through delegates regularly 
elected through county and state medical societies; and 

Wuenreas, Various similar medical organizations and groups, including 
in their membership selected groups of specialists of various types, 
have from time to time issued pronouncements of policies in the field 
of medical economics and medical practice, which do not represent the 
views of organized medicine; and 

Wuenreas, The House of Delegates of the American Medical Associa- 
tion has repeatedly condemned the issuing of such announcements and 
policies, which seriously embarrass the attempts of your organization to 
secure adequate care for the health of the American people and to pro- 
tect the ideals of the medical profession; and 


Wuenreas, The Board of Regents of the American College of Sur- 
geons, assembled in Chicago on Sunday June 10, promulgated a policy 
including a prepayment plan for medical care, restricted to the hospitals 
approved by the American College of Surgeons, to members of the staffs 
of such hospitals, and to physicians acceptable to such staffs; and 

Wuereas, This action of the Board of Regents of the American Col- 
lege of Surgeons has been spread to the people of the United States 
through the press on the opening day of the annual session of this House 
of Delegates; therefore be it 

Resolved, That the House of Delegates of the American Medical 
Association express its condemnation of such tactics and of this 
attempt of the Board of Regents of the American College of Surgeons 
to dominate and control the nature of medical practice to the detriment 
of professional ideals and the welfare of the public, 


A.M. A. 


ET AL. 


REPORT OF REFERENCE COMMITTEE ON MEDICAL EDUCATION 


3. The resolution introduced by Dr. G. H. Mundt, delegate from the 
Illinois State Medical Society, specifying that the staffs of hospitals 
designated for intern training should comprise only members in good 
standing in their local county medical societies, is referred to the Coun- 
cil on Medical Education and Hospitals with the fellowing comment: 

Your committee approves the principle of this resolution but feels 
that its general application at the present time is inadvisable, Para- 
graph 3 of the report of the Council indicates that approximately 87 
per cent of the staffs of the 6,437 hospitals of the country are members 
of the American Medical Association. 


Dr. Abell moved that the first section of the report, dealing with the 
printed report of the Council on Medical Education and Hospitals, be 
adopted. The motion was seconded by Dr. Arthur J. Bedell, New York, 
and carried, 


Dr. Abell moved that Section 3 of the report, referring to the resolu- 
tion limiting physicians on staffs of hospitals approved for intern train- 
ing to members of component county medical societies, be adopted. The 
motion was seconded by Dr. William H. Ross, New York. 

Dr. G. Henry Mundt, Illinois, moved as a substitute motion that the 
resolution as introduced by him be adopted. The substitute motion was 
seconded and carried, after discussion by Drs. R. W. Fouts, Nebraska; 
John F. Hagerty, New Jersey; B. F. Bailey, Nebraska; James E. 
Paullin, Jr., Section on Practice of Medicine; Irvin Abell, Kentucky; 
William F. Bowen, Kansas; C. S. Gorsline, Michigan; W. E. Bannen, 
Wisconsin; Virgil E. Simpson, Kentucky; Charles B. Wright, Board 
of Trustees; Mather Pfeiffenberger, Illinois; E. H. Cary, Texas; Leonce 
J. Kosminsky, Arkansas, and Horace Reed, Oklahoma, 


REPORT OF THE REFERENCE COMMITTEE ON AMENDMENTS 
TO THE CONSTITUTION AND BY-LAWS 


Dr. H. H. Shoulders, Chairman, presented the following report: 

Three amendments to the Principles of Medical Ethics were referred 
to your committee for consideration. They were all prepared by The 
Judicial Council and introduced by the Chairman, Dr, G. E. Follansbee, 
who came before the committee to give valid reasons for the adoption 
of each of these amendments, 

Your committee finds that the amendments do not add any new prin- 
ciples. They all serve the purpose of facilitating the interpretation of 
the principles by the membership at large. 

Your committee cannot describe these amendments in language more 

brief than the amendments themselves: 
_ 1. Wuereas, The Judicial Council in its report to the House of Dele- 
gates at the Milwaukee session in 1933 recommended the simplification 
of the section in the Principles of Medical Ethics relating to contract 
pe by the addition of the wording appearing later in this resolution; 
an 

Wueneas, The Recommendation of the Judicial Council was approved 
by the Reference Committee to which it was referred, and was adopted 
by the House of Delegates; therefore be it 

Resolved, That the Principles of Medical Ethics, chapter II, article 
VI, section 2, be amended by adding to the present wording the fol- 
lowing: 

“By the term ‘contract practice’ as applied to medicine is meant the 
carrying out of an agreement between a physician or a group of physi- 
cians, as principals or agents, and a corporation, organization or indi- 
vidual, to furnish partial or full medical services to a group or class 
of individuals for a definite sum for a fixed rate per capita. 

“Contract practice per se is not unethical. However, certain features 
or conditions if present make a contract unethical, among which are: 
1. When there is solicitation of patients, directly or indirectly. 2. When 
there is underbidding to secure the contract. 3. When the compensation 
is inadequate to assure good medical service. 4. When there is inter- 
ference with reasonable competition in a community. 5. When free 
choice of a physician is prevented. 6. When the conditions of employ- 
ment make it impossible to render adequate service to the patients. 
7. When the contract because of any of its provisions or practical 
results is contrary to sound public policy. 

“Each contract should be considered on its own merits and in the 
light of surrounding conditions. Judgment should not be obscured by 
immediate, temporary or local results. The decision as to its ethical or 
unethical nature must be based on the ultimate effect for good or ill 
on the people as a whole.” 

2. Wuereas, The growth of groups and clinics has intensified the 
economic competition between them and individual practitioners; and 

Wueress, The common custom of employment of “business managers” 
by the clinics and groups has had a tendency to submerge the ethical 
principles governing competition among doctors; and 

Wuereas, Clinics and groups were little known, were not serious 
competition and were not mentioned when the present general revision 
of the Principles of Medical Ethics were adopted in 1912; be it 


Resolved, That the Principles of Medical Ethics be revised as follows: 
Chapter I shall read (heading) “In General.” 

Section 1 to remain as it is. 

Section 2 to be added as follows (heading) “Groups and Clinics.” 
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The remainder of chapter I becomes chapter II with its present 
heading. 

Present section 2 of chapter I becomes section 1 of chapter II. 

Present section 3 of chapter I becomes section 2 of chapter IT. 

Present section 4 of chapter I becomes section 3 of chapter IT. 

Chapter II becomes chapter IIT. 

Chapter III becomes chapter IV. 

3. Resolved, That the Principles of Medical Ethics be amended by 
inserting as section 4 of article VI, chapter II, “It is unprofessional 
for a physician to dispose of his professional attainments or services to 
any lay body, organization, group or individual, by whatever name 
called, or however organized, under terms or conditions which permit a 
direct profit from the fees, salary or compensation received to accrue 
to the lay body or individual employing him, Such a procedure is 
beneath the dignity of professional practice, is unfair competition with 
the profession at large, is harmful alike to the profession of medicine 
and the welfare of the people, and is against sound public policy.” 

Your committee recommends the adoption of the amendments, 

Respectfully submitted, 
H. H. Suovtpers, Chairman. 
J. N. Hunspercer. 
H. C. Macatee, 
E, A. Hrnes. 
R. L, SEnsenicu, 
2 


The recommendation of the committee that section 2, article VI, 
chapter II of the Principles of Medical Ethics be amended, as suggested 
in the first amendment submitted by the Judicial Council, was adopted 
on motion of Dr. Shoulders, seconded by Dr. Arthur C, Morgan, Penn- 
sylvania, and carried. Dr. Arthur C. Morgan, Pennsylvania, then moved 
that section 2, article VI, chapter II of the Principles of Medical Ethics 
be amended as recommended by the Reference Committee. The motion 
was seconded by Dr, Arthur J. Bedell, New York, and carried. 

Dr. Shoulders moved the adoption of the recommendation of the 
Reference Committee approving the amendment to chapters I, II and 
III of the Principles of Medical Ethics, as suggested by the Judicial 
Council in its second proposed amendment. The motion was seconded 
by Dr. Arthur C. Morgan, Pennsylvania, and carried. Dr. Arthur C. 
Morgan, Pennsylvania, thereupon moved that these chapters of the Prin- 
ciples of Medical Ethics be amended in accordance with the recommen- 
dation of the Reference Committee. The motion was seconded by Dr. 
A. J. Scott, Jr., California, and carried. 

On motion of Dr. Shoulders, seconded by Dr. Charles H. Goodrich, 
New York, and carried, the recommendation of the Reference Committee 
that section 4, article VI, chapter II of the Principles of Medical Ethics 
be amended as suggested by the Judicial Council in its third proposed 
amendment, was adopted, after discussion by Dr. R. W. Fouts, Nebraska, 
and Dr. Shoulders. Dr. Arthur J. Bedell, New York, moved that the 
Principles of Medical Ethics, section 4, article VI, chapter II, bé 
amended in accordance with the recommendation of the Reference Com- 
mittee. The motion was seconded by Dr. A. J. Scott, Jr., California, 
and carried. 


REPORT OF THE JUDICIAL COUNCIL 

Dr. George Edward Follansbee, Chairman, presented the following 
report: 

A resolution introduced by Dr. Charles J. Whalen, Illinois, calls atten- 
tion to a recent action by the Medical Service Board of the American 
College of Surgeons approved by its Board of Regents, advocating and 
publicizing a procedure for furnishing medical and hospital care for 
certain classes of the population. No consideration appears to have 
been given to policies or procedure previously adopted by the American 
Medical Association, of which the Board of Regents are members. The 
American Medical Association is the one organization representing the 
entire body of physicians constituting the medical profession and by 
virtue of that fact is the only organization qualified to speak for the 
varying interests and ideas of the profession as a whole. 

Recurring proposals concerning the entire practice of medicine from 
small sections of the profession without due regard to the policies of the 
entire profession as represented by the American Medical Association 
when presented to the public through other channels than the represen- 
tative body are confusing to the public mind, are harmful to the pro- 
fession and give aid and assistance to those bodies and individuals 
attempting to revolutionize medical practice. 

The Judicial Council therefore recommends the adoption of the reso- 
lution as follows: 

Wuenreas, The American Medical Association, including 100,000 phy- 
sicians, is the only democratic body representing the organized profession 
of this country through delegates regularly elected through county and 
state medical societies; and 

Wueneas, Other medical organizations and groups, representing selected 
groups of specialists, have from time to time issued pronouncements of 
policies in the field of medical economics and medical practice, which do 
not represent the views of organized medicine and which purport to guide 
the medical profession and the public in the administration of medical 
affairs; and 

Wuenrzas, The House of Delegates of the American Medical Associa- 
tion has repeatedly condemned the issuing of such announcements and 
policies, which seriously embarrass the attempts of this organization to 
secure adequate care for the health of the American people and to protect 
the ideals of the medical profession; and 

Wueneas, The Board of Regents of the American College of Sur- 
geons, assembled in Chicago on Sunday, June 10, promulgated a policy 
including a prepayment plan for medical care, restricted to so-called 
“approved hospitals” to members of the staffs of such hospitals, and to 
physicians acceptable to such staffs; and 


A,M.A. ET AL. 


Wuereas, This action of the Board of Regents of the American College 
of Surgeons has been spread to the people of the United States through 
the public press on the opening day of the annual session of this House 
of Delegates; therefore, be it 

Resolved, That the House of Delegates of the American Medical Asso- 
ciation express its condemnation of such tactics and of this apparent 
attempt of the Board of Regents of the American College of Surgeons 
to dominate and control the nature of medical practice; and be it further 


Resolved, That the House of Delegates request the Board of Trustees 
of the American Medical Association and the Judicial Council to ask the 
Board of Regents of the American College of Surgeons, who are them- 
selves members of the American Medical Association, to explain the 
reasons for their action and to justify the attempt by this small group 
within a specialistic organization to legislate for all the medical pro- 
fession of this country, truly represented by the American Medical Asso- 
ciation. 

The report of the Judicial Council was adopted on motion of Dr. 
C. E. Humiston, Illinois, seconded by Dr. Albert Soiland, Section on 
Radiology, and carried unanimously. 


REPORT OF SPECIAL COMMITTEE 


Dr. Nathan B, Van Etten, Chairman, read the following report of the 
Special Committee appointed to consider the resolution from the delegates 
of the State of Michigan submitted to the House of Delegates and a 
statement of the Board of Trustees concerning Sickness Insurance in the 
United States: 

1. The following resolution was submitted by delegates of the Michi- 
gan State Medical Society: 

Wuenreas, There is substantial evidence that powerful forces and 
agencies are working toward the development of health insurance in the 
United States; and 

Wuenreas, During the course of its studies of medical economic prob- 
lems, the Michigan State Medical Society, after a conference with 
officials of the American Medical Association, found it necessary to send 
a commission to England to inquire into the subject of health insurance; 
and 

Wuereas, The commission presented the following reports .. . 
(which has been printed in full in the Journal of the Michigan State 
Medical Society and placed in printed form in the hands of all of the 
delegates of this House); and 

Wuenreas, The report of the commission raises certain grave questions 
concerning the policy of the officials of the American Medical Association 
toward health insurance and the effects of this policy on the practicing 
membership of the American Medical Association; and 

Wuenreas, The report of the commission was transmitted to the Board 
of Trustees of the American Medical Association through the chairman 
in February 1934; and 

Wuenreas, The Michigan State Medical Society has received no word 
nor has it any other evidence that the Board of Trustees of the Ameri- 
can Medical Association has considered or acted on the report trans- 
mitted in February 1934; therefore be it 

Resolved, That in order to avert a repetition in the United States of 
the disastrous consequences that attended the adoption of health insur- 
ance in England, the Speaker of the House of Delegates of the American 
Medical Association appoint a committee to investigate and consider the 
policy of the Association toward health insurance and present a report 
to the House of Delegates. 


. . . - . 


Dr. Van Etten moved that the first section of the report, dealing with 
the resolution on health insurance submitted by the Michigan State 
Medical Society, be adopted. The motion was seconded by Dr. Carl F. 
Moll, Michigan, and Dr. C. F. Gorsline, Michigan, and carried. 

Section 2 of the report, referring to the criticisms of policy and the 
sincerity of officials of the American Medical Association, was adopted 
on motion of Dr. Van Etten, seconded by Dr, L. J. Hirschman, Michi- 
gan, and carried. 

On motion of Dr. Van Etten, seconded by Dr. Joseph F. Smith, Wis- 
consin, and carried, the third section of the report, relative to the 
statement of the chairman of the Board of Trustees reviewing the action 
of the House on the question of health insurance, was adopted. 

Dr. Van Etten moved that section 4 of the report, dealing with the 
pamphlet entitled “Sickness Insurance Problems in the United States,” 
be adopted. The motion was seconded by Dr. Arthur C. Morgan, Penn- 
sylvania, and carried after discussion by Dr, Julius B. Harris, California, 
Dr. William C. Woodward, Director of the Bureau of Legal Medicine 
and Legislation, Dr. Walter E. Vest, West Virginia, and Dr. Holman 
Taylor, Texas, in which it was agreed that the words “‘legally qualified 
doctor of medicine” should be substituted for the word “physician” in 
the third principle. 

On motion of Dr. Van Etten, seconded by Dr. Arthur C. Morgan, 
Tegeasivants, and carried, the report, as amended, was adopted as a 
whole, 


By Mr. Lewin: 

Q.—On the bottom of Government Exhibit 30 appear certain 
initials of the writer, and I take it of the stenographer. Will 
you tell the jury what those initials are and the names of the 
persons for whom the initials stand, First the initials of the 
writer. 

A—TI think the writer is Dr. C. M. Peterson. 

Q.—Do you know who Dr. C. M, Peterson was at that time? 

A.—I can’t say that I do, 


. . 
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Q—Do you know whether he was connected with the Amer- 
ican Medical Association? 

A.—I know he was associated with the American Medical 
Association, 

Q.—Do you know whether he was identified with the Council 
on Medical Education and Hospitals? 

A.—I am not certain; I think he was. 

Q.—Do you know who the secretary of that association was 
at that time? 

A,—Dr. William Dick Cutter. 


RE-CROSS EXAMINATION 

By Mr. Leahy: 

Q.—In your letter of December 14, you asked for the require- 
ments or regulations, did you, governing hospitals? For the 
hospital staffs? 

A.—Yes, sir. 

Q.—I notice in the blue sheet, “Enclosed are the regulations” : 
Where are they? 

A—I don’t know. 

Q.—Were the regulations enclosed with the letter? 

A.—I can’t remember. 

Q.—You don’t know where they are now? 

A.—I do not. 

Mr. Leahy:—That is all. 

Tue Court:—Those letters will be admitted. 


TESTIMONY OF DOROTHY EVERETT. 
DIRECT EXAMINATION 


Dorothy Everett, Chevy Chase, Maryland, was employed by 
the District Medical Society, from February, 1924, to Sept. 30, 
1938 as clerk and stenographer. 

She identified correspondence of Drs. Conklin, Hooe, Neill, 
and Sprigg. 

Mrs. Everett also took notes of meetings to get the gist of 
the conversations, that is, of the business sessions. 


Tuurspay, Fespruary 13, Morninc 
TESTIMONY OF DOROTHY EVERETT (Resumed) 


Mr. Kelleher:—Your Honor, in order to expedite the intro- 
duction of these documents through this witness, we have now 
given photostatic copies of the documents which we intend to 
offer, to Mr. Leahy, and if it is agreeable with your Honor 
we would like to have the witness identify the originals and I 
will hand them to you, which will permit your Honor to read 
the document while counsel for the other side is examining it. 

THe Court:—Very well. 

The witness identified letters further including: 

Circular letter 7/29/37 from Dr. Conklin 

Letter 11/5/37 Neill to Warfield 

Letter 12/10/37 Hooe to D. C. Medical Society 

Letter 2/25/38 Conklin to Hooe 

Letter 5/18/38 Hooe to Sprigg 

Letter 5/14/38 Hooe to Trible 

Letter 5/31/38 Conklin to Trible 

Letter 6/7/38 Sprigg to Trible 

Letter 11/10/37 Hooe to Lee 

Letter 11/22/37 Hooe to Lee 

Letter 11/19/37 Lee to Hooe 

Letter 11/24/37 Spriggs to Lee 

Letter 11/2/37 Hooe to Scandiffio 

Letter 11/18/37 Neill to Scandiffio 

Letter 11/10/37 Hooe to Scandiffio 

Letter 11/22/37 Hooe to Scandiffio 

Letter 11/24/37 Spriggs to Scandiffio 

Letter 1/29/38 Conklin to Blair 

Letter 1/27/38 Blair to D. C. Medical Society 

Letter 1/29/38 Conklin to Warfield 

Letter 11/25/37 Conklin to Warfield 

Letter 9/13/37 Conklin to Woodward 


CROSS EXAMINATION 
By Mr. Leahy: : 
The cross examination covered the nature of the records, the 
fact that Mrs. Everett occasionally had a substitute; meetings 
were held in a large auditorium. 


TESTIMONY OF MICHAEL DAVIS 
DIRECT EXAMINATION 


Michael M. Davis stated he is a doctor of philosophy, gradu- 
ate of Columbia University, in 1906. — 

From 1910 to about 1920, he was in charge of the Boston 
Dispensary, a large clinic with a small hospital. In 1920, he 
returned to New York City and was chairman of a committee 
on dispensary development, which was financed by a grant 
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from the Rockefeller Foundation, to improve the standards of 
clinics and dispensaries in New York, and throughout the. 
country. He was also a consultant in hospital organization, and 
made studies of hospitals and clinics in different cities. He 
was continuously occupied with that work, giving it all his 
time in the latter part of the period from 1925 to 1929. 

Q.—Briefly, what is a consultant on hospital organization? 

A—A consultant on hospital organization: well, in that 
capacity I would call, invited by individual hospitals or com- 
munity chests, or other organization; I would go to a city, 
Cleveland, New York, for example, and study the needs of the 
city; its hospitalization needs; whether the present existing hos- 
pitals were sufficient; whether additional hospitals and clinics 
were needed; make a report to the local organization as to 
what was needed, if anything; make a general study of the 
entire subject in so far as it related to that particular locality. 

Q.—During the period while you were with the committee on 
dispensary development did you organize any pay clinic? 

A.,—Yes, I organized a pay clinic, which I might explain, is a 
clinic for people who can pay for the care they get, for the 
medicines, et cetera; who can pay a fee, including payment to 
the doctor in the clinic; I organized a small one in Boston 
and a larger one in New York, under the auspices of the 
Cornell Medical College. 

He remained with the committee on dispensary development 
until the beginning of 1927, and until 1929 was on a con- 
sultant basis, In 1929 he went to Chicago to be director for 
the Medical Service of the Julius Rosenwald Fund, a philan- 
thropic foundation, established by Mr. Julius Rosenwald, the 
late president of Sears, Roebuck Company, for the welfare of 
mankind. The purposes of the Foundation were to give money 
to worthy causes within the field of the Foundation and desig- 
nated for its activities. 

O.—Is it limited to the field of medicine? 

A—No, it is, or I should say, its main field was Negro 
welfare, Negro education; Negro health in the South. The 
medical side was secondary, although a fairly important part 
of the Fund’s work. 

Q.—Did you tell us what your position was with the Julius 
Rosenwald Fund? 

A.—I was in charge of all their medical activity, that is to 
say, in making grants of any money for any medical purposes 
we thought worthy. Our business was to make a study of the 
desirability of making a grant where it was applied for and I 
was also responsible for making studies of medical development 
generally, and directly for the Funds in the field that is to be 
expended or were to be expended in the field of economics of 
medicine, or medical economics; that is the cost of medical 
care. 

Q.—Did you teach at the University of Chicago? 

A.—Yes, for most of the time from 1931 to 1936 I held a 
teaching position on the faculty of the University of Chicago, 
teaching a course on “Social Aspects of Medicine in the Devel- 
opment of Sociology”; and I also took charge of a course in 
hospital administration to teach men and women the manage- 
ment of hospitals. That course was started in the University of 
Chicago about 1933, and continued there while I was at that 
institution, and, thereafter by some one else. 

Q.—During that period while you were with the University 
of Chicago, did you sponsor an annual institute for the Ameri- 
ie Hospital Association? 

-—It ran an annual institute which I was in 
the American Hospital Association; the institute BoB sh 
to help men and women who were already in charge of hos- 
pitals to improve their knowledge, by bringing them together 
for meeting and discussion, two or three times yearly. 

Q.—Are you still with the Julius Rosenwald Fund? 

A—I am not with the Fund. I am working with a com- 
mittee, to which the Fund has granted money; so while I am 
not directly with the Fund, I am with this committee which 
is operating with the assistance of the Fund. 

O.—What is the name of that committee? 

A.—Committee on Research on Medical Economics. 


aes you ever serve on any committee with Dr. Hugh 
A—Yes. 
O—Will you please tell us the name of that committee? 


A—A committee for the study . 
which Dec Cobehatd teen of group medical 
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the purpose of studying group medical practice, and its chief 
task was to prepare a statement of principles under which group 
practice should be conducted. 

O.—You have stated that you made, as a hospital consultant, 
you made certain studies of hospitals in various large cities of 
the United States. Will you tell the jury the nature of those 
studies? 

A—tThe studies were for the purpose usually of finding out 
the needs of the cities; their need for additional hospitals; the 
adequacy of the hospitals; the extent to which they were used, 
and in some institutions the study might be asked by a single 
institution where the board of trustees wanted a study made to 
determine just how that hospital was being run and whether its 
management or organization could be improved in certain ways. 
Some studies were also made for the purpose of studying 
enlargements of any existing buildings, and extensions of 
facilities offered. 

Q.—Did you in the course of those studies familiarize your- 
self with the organization of staffs of hospitals? 

A—The organization of hospital staffs, I have to do that, to 
familiarize myself with every phase of that in order to make 
such studies. 

O.—Will you also tell us whether you were affiliated with any 
national organization of hospitals? 

A—I have been a member of the American Hospital Associa- 
tion for about 25 years, or more; have been a Fellow of the 
American Public Health Association; have been very active in 
the American Hospital Association; was chairman of their 
council for the years 1935 and 1936, and then just finished a 
three-year term as chairman of a committee on education. I 
have been chairman of a committee of the American Public 
Welfare Association, and have been active in the American 
College of Hospital Administrators, which is an organization 
for the training of hospital administration. I am an honorary 
Fellow of that organization. 

O—Will you tell us whether you have written anything for 
publication on hospitals and medical care? 

A—I have published a number of books on the subject. A 
book in 1907 on dispensaries; a larger book in 1937 on clinics 
and hospital and health matters dealing with their management 
and organization. Then several books on the cost of medical 
care, “Paying Sickness Bills” in 1931; a volume in which I col- 
laborated with Dr. Rowland, in 1932; a book on public medical 
services in 1937; a book on hospital administration as a career 
in 1929. I have written a large number of articles for pro- 
fessional and lay journals on hospital subjects and the cost of 
medical care, and related matters. 

O.—wNow, I should like to ask you a few questions on hospital 
matters. Will you compare first the value and importance of 
hospitals as of today with those of such hospitals in the past? 

A—yYes. The hospitals are very much more important today 
than they were 60 or 70 years ago; in 1940, as compared with 
1870. In 1870 the population of the United States was 40,000,000 
persons. At that time there were approximately 50,000 hospital 
beds in the whole country. In 1940, the population was 
133,000,000, and the number of hospital beds 1,200,000. That 
means that during that period, while the population of the 
country grew about three and one-third times the number of 
hospital beds increased twenty-four times. There were approxi- 
mately one and a quarter beds per one thousand of population 
in 1870, and somewhat over nine hospital beds per 1,000 in 1940. 

Q.—Dr. Davis, do you know approximately what the invest- 
ment in hospitals is today? ’ 

A.—The amount of investment in hospitals and clinics and 
their subsidiary buildings is somewhere between three and a 
quarter and three and a half billion dollars in the United States. 

Q.—What is the source of that investment? 

A.—The great bulk of that money, that investment in the hos- 
pitals has resulted from gifts or grants either by private indi- 
viduals, or local and state bodies, federal government to some 
extent, minor extent, putting tax money in equipment of 
hospitals. t 

Fae you familiar with the extent to which doctors are 
utilizing these hospitals today? 

A-—The figures, the figures of the American Medical Asso- 
ciation show that approximately two thirds of all doctors in the 
United States have some affiliation with a hospital; that is, the 
large majority have affiliation with hospitals. es : 

Q.—Do you know whether doctors consider affiliation with 
hospitals of value to them in the practice of their profession? 

A.—They consider it very valuable and important. Of course, 
in surgery, for instance, the connection with a hospital, which 
entitles a surgeon to treat and operate on his patient in a hos- 
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pital, is practically essential to the conduct of his practice. It 
is also very important to any physician otherwise; whether he 
be a medical man or a surgeon. 

Q.—Will you tell us what kind of hospitals there are from 
the point of view of service? 

A—Hospitals, general hospitals, which treat any kind of 
acute ailment or illness brought to them; and special hospitals, 
such as mental, tubercular, eye and nose and throat, and 
maternity; such hospitals take only those cases specified. 

Q.—And the latter type of hospital is called a special hospital? 

A—Yes. 

Q.—I should like now to have you describe about how hos- 
pitals are organized, first. Who handles the financing and 
business affairs of hospitals? 

A.—The hospital usually, not always, but as a rule, hospital 
finances and the ownership of the property is vested in a lay 
board or committee, usually a board of trustees, sometimes 
the governing body of a church, which holds title to the property 
and is responsible for the finances; the business management of 
the institution. 

O.—What are the duties of such a lay body? 

A—It is the owner and controller of the hospital. Its duties 
are to manage the hospital property, to see that it is properly 
conducted; and its duties are also to appoint the medical staff, 
that is, the physicians and surgeons, who do the actual medical 
professional work of the hospital, for which it was established. 

Q.—Is it possible for such a lay body to handle the finances 
of the institution, to handle the management of the business 
end of it, without interfering with the medical offices of the 
hospital, the doctors? 

A.—tThey do it all the time. The typical American hospital 
is run in friendly cooperation with the medical staff, composed 
of the doctors appointed by the board, and the lay board; and 
with this body and its executive officer, or superintendent, who 
is the business executive or general manager of the hospital for 
the governing body. 

O.—You referred to the medical staff. 
the regular or attending medical staff? 

A—Yes, the regular or attending medical staff which is 
appointed by the lay body, and who have the responsibilities 
incident to the professional work, the medical work in the 
hospital. 

O.—Will you be a little more specific about the duties of the 
medical staff ? 

A—yYes, the medical staff consists, not only of a certain 
number of physicians and surgeons who are appointed as indi- 
viduals and who are given the privilege of treating patients in 
the hospital; it is also an organization of physicians required 
by national professional standards to provide medical care, so 
that the attending staff has its own organization, let us say, a 
governing body for its own professional work, and, through 
that body, studies and controls the professional standards of 
the hospital, subject, of course, to the oversight of the lay 
body, which has the legal control of the property of the institu- 
tion. A wise lay body does not interfere with the professional 
work in the hospital. That is a matter which is, and properly 
should be, left to members of the medical profession. 

: Cepia supervises the charity cases that come to the hos- 
pi 

A—tThe charity work for hospital patients treated free by the 
physicians is controlled by the governing board who must decide 
how much charity work they can do. The professional staff give 
each a part of their time to caring for free patients in the wards 
of the hospital. 

Q.—And do they also supervise the work of the outpatient 
department in the hospital if it has one? 

A.—The outpatient department for people who are able to 
be up and about and come to the institution for care without 
going to bed is supervised again by the lay governing body in 
general and actually controlled and managed by the physicians 
who are in the clinic of the hospital and do the actual work in 
caring for the sick. 

O—Dr. Davis, are the regular staff of the hospital paid a 
salary? 

A.—In some cases, yes, but as a rule most of the staff are 
not paid a salary. They get their remuneration by having 
private practice in the hospital without being paid by the hos- 
pital, in most instances. 

O.—Who pays the medical staff? 

A.—If the medical staff are paid they may be paid by the 
hospital, but that is in the minority of cases. The attending 
physician or surgeon who carries on the private practice is paid 


I assume you mean 
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directly by the patient himself and by the private arrangement 
between the patient and physician who cares for him in the 
hospital. 

Q.—Dr. Davis, is membership on the regular staff of the 
hospital of any value to a doctor? 


A.—Membership on the regular staff of the hospital is of - 


much value to the doctor, because it gives him definite prestige, 
which helps his whole practice. 

Q.—How does that prestige help him? 

A—Connection with a hospital is regarded in the medical 
profession and also by a large portion of the general public 
as something that is a sign of good standing in the medical 
profession. A physician who is a member of a good hospital 
staff has a definite prestige as a result of such background. 

Q.—Doctor, I assume you have been speaking during your 
testimony about the regular or attending staff? 

A.—Yes. 

Q.—Do the hospitals also have what they call courtesy staffs? 

A.—A great many hospitals have in addition to their regular 
staffs, a courtesy staff, which may be small or may be very 
numerous, a courtesy staff of physicians who are given by this 
appointment of the lay board, the privilege of treating patients 
in the hospitals under certain restrictions which may be laid 
down, but who are not members of the hospital organization 
and do not share in the professional responsibility and standards 
of the hospital. 

Q.—Does the courtesy staff share in any of the affairs of 
the hospital ? 

A—As a rule the members of the courtesy staff are invited 
to staff meetings in which disease problems and cases are 
discussed. 

Q.—And when they are invited to a meeting, it is for the 
benefit of the doctor who enjoys that courtesy staff privilege? 

A.—It is something he gets through being a member of the 
courtesy staff. 

Q.—Dr. Davis, you stated that the lay board appoint the 
members of the courtesy staff. What function does the regular 
medical staff play in the appointment of the courtesy staff? 

A.—tThe regular staff, usually through its staff committee or 


the board chosen by it, usually nominates or advises the lay . 


board as to the physicians who should be appointed on the 
courtesy staff. 

Q.—And as a rule, or as a matter of general practice, does 
the lay body generally follow the recommendations of the regular 
medical staff ? 

A.—They usually follow the recommendations of the medical 
staff. They appreciate the qualifications of a physician can best 
be determined by other physicians who act responsibly for the 
lay board. 

Q.—Doctor, excluding emergency cases, can a doctor use hos- 
pital facilities in the United States except as a member of the 
regular or courtesy staff of a hospital? 

A.—By and large, no, he may not. There are some hospitals 
which are open to anybody, but those are exceptions. 

Q.—Dr. Davis, are you familiar with whether hospitals are 
inspected and approved by organizations in the country? 

A—yYes, Necessarily, visiting and studying hospitals, I have 
had to be familiar with those approval systems. The American 
Medical Association inspects a certain number of hospitals to 
determine whether they should be approved to receive interns 
for training. 

Q.—What other organization inspects and approves hospitals? 

A—tThe American College of Surgeons also inspects hos- 
pitals and has an approved list of hospitals that have passed its 
inspection as having met its standards. There are various other 
bodies which in some of the states under the state law inspect 
hospitals; some of the nursing bodies in some of the states 
inspect hospitals to determine whether they are of the proper 
standing to train nurses. 

Q.—Dr. Davis, are you familiar with the American Medical 
Association hospital register? : 

A—Yes. The American Medical Association publishes a list 
of registered hospitals which is, on the whole, the most com- 
plete and authoritative list of hospitals we have. 

O.—Is registration of this register of hospitals of value to 
a hospital? 

A—A hospital which is not on the registered list of the 
American Medical Association is definitely regarded, as a rule, 
as suffering from the exclusion. Those hospitals are generally 
Bs, cb as being inferior to hospitals that are on the registered 
ist. 
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O.—Is there any limitation in the size of the hospital as to 
whether it will be registered in the A. M. A. registry? 

A.—The size of a hospital does not bear on inclusion in the 
registry list. It does bear on the list for approval for training 
interns, 

Q.—AIll right, Let us get to that matter, 
Doctor, briefly, what an intern is? 

A.—An intern is a physician who has just graduated from 
medical school, received his four-year course, and who is taking 
one or more years learning in hospital work in a continuation 
of his training period. In a hospital he has opportunity to 
work with sick people under the direction of the staff. 

Q.—And is an internship a part of a doctor’s education today ? 

A.—The internship has come to be regarded as an essential 
part of the doctor’s training. One or more years’ internship 
in a hospital is now regarded as an essential part of a doctor’s 
training, 

It is a legal requirement in some of the states but is regarded 
as a professional requirement in some states. 

Q.—Dr. Davis, what is a resident? 

A.—A resident is one who is working in a hospital but who 
is further along and is working in a specialty, surgery or eye 
work or nose and throat work. He is working to train to 
practice in a specialty. 

Q.—Dr. Davis, do most of the hospitals pay interns for their 
services? 

A—A good many hospitals pay interns but the payment is 
only nominal. It ranges from $15 to $25 a month. 

A good many don’t pay anything at all. The training is such 
that he seeks the training with little or no compensation. He 
is given his lodging and maintenance while he is in the hospital. 

Q.—What does the hospital receive in return for training the 
intern? 

A.—tThe hospital gains a certain amount of actual services in 
caring for sick people from the work of the intern. He is an 
unpaid and very hard worker during the period of his intern- 
ship. He is learning by working very hard. 

A hospital also gains a certain amount of prestige from being 
regarded as sufficiently good to train interns. 

Q.—Dr. Davis, does the A. M. A. approve hospitals for the 
training of residents as well as interns? 

A—Yes. 

Q.—Will you tell us now whether the A. M. A. considers 
the size of a hospital in passing on approval of the hospital for 
the training of interns? 

A.—yYes. The general standards are a hospital which has as 
many as one hundred beds and as many as seventy-five patients. 
I believe there are exceptions to that but in general that is the 
size, the smaller hospitals generally being regarded as not being 
sufficiently large to give valuable training to an intern. 

Q.—Dr. Davis, what is the importance of A. M. A. approval 
so far as the ability of the hospital to obtain interns is concerned ? 

A—Approval by the American Medical Association for receiv- 
ing interns is extremely important to a hospital. A hospital 
which does not have that approval will generally find it impos- 
sible to obtain young men who will be willing to go there and 
work as interns. So that if a hospital wishes to have interns, 
and most hospitals wish very much to have interns, it is 
extremely important from their point of view that they have 
approval. 

Q.—What is the effect on the prestige of a hospital of the 
withdrawal of approval for intern training? 

A—If a hospital would lose its approval for receiving interns 
and it could no longer get interns willing to come to it and 
work there for their training, it would lose, in the first place, 
the services of these young men. 

If it were to continue, generally speaking, the same quality of 
service to the patients, it would have to employ them, on salary; 
not a nominal amount but a salary; young medical men to do 
the work which the interns would do if they were there. So 
there would be a substantial financial loss to the hospitals if 
that approval were taken away. 

And the hospital also loses prestige. Physicians on its regu- 
lar staff would feel that the hospital had suffered substantially. 
They might be inclined, some of them, to shift their patients to 
other hospitals. 

Q—And why will graduates from medical schools refrain 
pe their internship at hospitals not approved by the 
A.—The young medical man is keen to get the best traini 
that he possibly can. He seeks an internship in a place which 
will give him not only good training as he understands it, but 
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also will give him good standing in the profession, so that 
when he gets through the internship and into practice he will 
be able to have the good will and good opinion of other phy- 
sicians; and if he has had internship in a hospital which is 
regarded as not up to form, it is a definite handicap to the 
young man if he has had his training there. 

QO—Dr. Davis, would it ordinarily make any difference in 
the effect upon the hospital of the loss of approval if the reason 
for the approval was withdrawn? 

A—wWell, if the reason were publicly known and clearly 
defined, the local community might consider that, but in general 
the reasons are not likely to weigh with a great many people, 
doctors and lay people. The mere fact that the hospital is not 
on the approved list is going to be a handicap to it. 

O—And will have the effects which you have described? 

A—Yes. 

O—Dr. Davis, were you a member of the committee on the 
costs of medical care? 

A—Yes, sir. 

O.—Will you describe the formation of that committee, please? 

(The witness then described the organization, work of and 
results of the Committee on the Costs of Medical Care.) 

The chairman was Dr. Ray Lyman Wilbur. The committee 
originally was formed of fifty members. It ended its fifth year 
with forty-eight, because of deaths and unfilled places. Of the 
forty-eight members twenty-five were doctors, one of the twenty- 
five being a dentist as well as a doctor. Fourteen of the twenty- 

five doctors were engaged in private practice. Others on the 
committee included men engaged in public health work who 
are not physicians, as well as several physicians who are 
engaged in public health work; several prominent sociologists 
and economists: There were three dentists on the committee, 
two nurses; two or three men connected with pharmacy or with 
the drug business; and a number of people engaged in social or 
civic work, and men of general public interest. Nobody on 
the committee represented officially any organization — 
A,—The committee of the costs of medical care made a series 
of studies of the amount of service, the cost of service, and 
various other subjects, and published reports of the findings 


of the studies. The committee also after it had completed its . 


studies made recommendations as to what should be done to 
make medical care more available. 

One very important study was a study made of about nine 
thousand families from all parts of the United States to find 
out how much sickness they had in the course of a year; how 
much care they had for the sickness which they experienced; 
and what the care cost them. 

This study was carried on by having each family visited 
approximately every six weeks or two months throughout the 
whole year by a trained person who found out the general facts 
about the family, what sickness they had had, what care they 
received, and what they had spent for their care. 

The committee made studies of the medical care in certain 
communities. It studied the care in Philadelphia and Detroit. 
It studied some rural areas in the South and a county in Indiana 
and a county in California. 

It made a study as to the incomes of physicians, the incomes 
of dentists, in cooperation with the American Dental Associa- 
tion. 

Finally the committee made a study of new plans of medical 
care; it made a study of some prepayment plans where the 
employees of a large corporation get medical service and pay 
for it on a weekly pay roll deduction basis, 

It studied plans of medical care furnished by universities for 
their students; it studied the medical care of the Army, at one 
of the large Army posts. 

So it became familiar through its reports with various new 
plans and types of organized schemes of medical care. 

There was an executive committee of eight persons which 
supervised every study. Technical people were employed to 
carry on the details. That staff was closely supervised by the 
executive committee, which planned the studies with the staff 
and which read and criticized the studies as the material came 
in from the field, with the members of the staff; the executive 
committee meeting every month, 

The nine thousand families were selected so that they would 
represent in communities of different sizes all of the types of 
income groups, some people who were very poor, on relief, up 
to comfortable incomes. They were also selected from different 
parts of the country and different sizes of family. 

The selection was made by selecting different types of com- 
munity and then turning to the local people for help in selecting 
the family. A family known to be of a certain economic type 
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were visited routinely, In other cases they were selected by 
those who were able to pick the families or advise the com- 
mittee they were picking the proper families. 

Each of the families was visited not more than a two months 
period to not more than a twelve weeks period, so the facts of 


. the family were obtained. 


The families were classified as to income under $1,200, under 
$2,000, $2,000 up to $3,000, $3,000 to $5,000, $5,000 to $10,000, 
and $10,000 or over. 

O.—Will you tell us approximately how many individuals 
were involved in these nine thousand families? 

A.—Approximately thirty-eight thousand individuals, 

O.—What conclusions did the committee on the costs of 
medical care reach concerning the relation between the amount 
of medical care received by the families and their incomes, as a 
result of the studies of these nine thousand families? 

A—Roughly, the more income families had the more medical 
care they received. We can measure the medical care in terms 
of the number of visits from or to a physician during the course 
of a year. For families of income under $1,200 a year it 
showed an average of one and nine-tenths visits from or to a 
physician during the course of a year. The number of calls 
or visits from or to a physician increased with each increase 
in income, until at the top level families of income of $10,000 
and over received four and seven-tenths visits from or to a 
physician during the course of a year. So there was a steady 
progression. 

Another way of measuring the amount of care, of course, 
is in relation to hospitalization. The average amount of hos- 
pitalization is measured in terms of the hospital days; that is, 
a person who goes to a hospital and spends one day there, that 
is recorded as a unit of hospital service, one patient-day’s care. 
Now, in that unit we found a very interesting and surprising 
thing with families of the lowest income, some of whom were 
on relief, The average amount of care received by an indi- 
vidual in a hospital during a year was nine tenths of a hospital 
day; a little less than one day’s care. When we moved to the 
next group, $1,200, the amount of hospital care dropped to about 
sixty-six one-hundredths; that is about two thirds of a hospital 
day instead of nine tenths. Then, after that, in general, the 
amount of hospital care received rises with income, reaching 
about one and two tenths hospital days’ care for the families 
of incomes of $10,000 and more; hospital day’s care for the 
person in that group. 

There were a substantial number of families, not quite half 
the total number, of individuals, who received no medical care. 
Of course, it is clear that there are two reasons for that; one 
is that they are not sick; the other is that they were sick but 
didn’t get care. So the percentage of persons not receiving 
care throughout the year was about 47 per cent of the total 
number of persons. That percentage, however, was less among 
people with larger incomes than among people with smaller 
incomes, so there again was a shift as we went up in the income 
scale, the proportion of people who received no care, medical 
care, during the year, grew less, substantially less. Among the 
highest income group only about one person in seven went 
without any medical care during the year; whereas, of the low- 
est income group about half went without any care. 


By Mr. Kelleher: 


Q.—Did the study consider whether there was any reason 
why there should be less sickness in the low income groups 
than in the high income groups? 

A.—This study did not make a particular investigation of 
that point. 

Q.—Have you made any investigation of that point? 

A—I have not personally. I am familiar with studies which 
I regard as authoritative which have mede investigations of 
that point. 

O.—What have those studies shown? 

Mr. Leahy:—Let us see what the studies showed. 


By Mr, Kelleher: 


O—What are the studies? 

A.~After the committee on medical care a number of addi- 
tional studies have been made, 

For example, several studies conducted by the Milbank 
memorial fund entitled “Health and the Depression”; then 
another study conducted in 1935 and 1936 by the Government 
through the United States Public Health Service, usually called 
the National Health Service. 

Those studies led to certain conclusions on the matter you 
have asked me, I regard those studies :s authoritative, 

They reached the conclusion that there was more sickness 
generally among people of small income than among people in 
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comfortable circumstances. The difference isn’t as great as the 
difference in income, but on the whole, people in the smaller 
income groups have more sickness; as shown by these studies. 
The study of these nine thousand families led to the conclusion, 
which we all knew in advance, that sickness falls unevenly, and, 
its cost likewise. It did, however. give us some figures showing 
how unevenly the burden does fall. For instance, in the income 
group of between twelve hundred and two thousand a year about 
5, a little more than 5 per cent of the families, had relatively 
large sickness bills running through—in the year, running to a 
total of $250 or more; and that 5 and a fraction over per cent 
of the families had spent for sickness 32 per cent of the total 
amount spent by all the families. If we compare that with the 
families who had little sickness and low costs therefor, we find 
that almost 70 per cent of the families spent about 24 per cent 
of the total; whereas, a little over 5 per cent of the families 
spent 32 per cent of the total. So that a relatively heavy burden 
falls on a small proportion of the families; who, of course, 
cannot predict in advance whether they are going to be the 
lucky or unlucky ones in most of the cases. 

About 10 per cent of all the families bear about 41 per cent 
of the total burden of sickness costs during the year, On the 
other hand, 58 per cent of the families bore only 18 per cent 
of the burden. 

A large number bore a small burden and a small proportion 
bore a heavy burden. 

The committee made a number of recommendations, the com- 
mittee making a main report signed by thirty-five of its mem- 
bers, and a minority—several minority reports with differing 
recommendations being made. The committee was not unani- 
mous in its recommendations. 

There was no criticism of the study in the minority report 
but the recommendation for action differed. The thirty-five 
included seventeen physicians. 

Of the seventeen, I think nine were in private practice. The 
others were physicians in hospital and university and other 
salaried positions. 

The main recommendations of the majority were to develop 
the medical care on a group payment, that is, on a prepayment 
basis, preferably in association with group medical practice. 

The main minority report criticized group payment as tending 
towards undesirable contract practice and various evils and 
criticized group medical practice; so that the main minority 
report did oppose these recommendations. 

Defendants West and Christie were among the nine signers 
of the main minority report. 

A final report of the committee was published called “Medical 
Care for the American People,” at the end of 1932. 


FEBRUARY 13, AFTER RECESS 
TESTIMONY OF MICHAEL M. DAVIS (RESUMED) 

Tue Court:—You may proceed, if you are ready, Mr. Leahy. 
I think Mr. Kelleher is through. 

Mr. Kelleher:—Yes, I am, your Honor. 

Mr. Leahy:—If your Honor please, if the Government is 
through with this witness the defense feels that it is not neces- 
sary to go into any cross examination, and we will ask that the 
witness be excused. 

Mr. Kelleher:—lf your Honor please, I offer in evidence 
portions of Proceeding of the House of Delegates of the Ameri- 
can Medical Association, marked in red pencil on pages 21, 51, 
55 and 59 of the proceedings for 1933. 


Mr. Kelleher:—I am now reading from the proceedings of 


the House of Delegates of the American Medical Association, 
84th Annual Session held at Milwaukee, Wisconsin, June 12 
to 16, 1933 (reading) : 


“RESOLUTIONS FROM CONSTITUENT STATE MEDICAL ASSOCIA- 
TIONS REQUESTING NATIONAL MEDICAL ORGANIZATIONS 
TO DECLARE OPINIONS ON MEDICAL PRACTICE 
THROUGH APPROVED CHANNELS 


The following resolution adopted by the board of trustees 
of the Medical Society of the State of Pennsylvania, has been 
transmitted to this Board: 


Wuereas, There have been formed important national organizations 
of P ganstbois-pss specialists, other than the American Medical Association, 
an 


Whereas, Such organizations fundamentally formed for scientific pur- 
poses have from time to time publicly expressed opinions concerning the 
entire practice of medicine, especially in its social and economic rela- 
tionships, and 
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Whereas, An unusual emphasis on the social and economic position of 
medical practice has recently been precipitated by the published report 
of the national committee known as the Committee on the Costs of 
Medical Care; be it 

Resolved, That, in the interest of the welfare of the public and the 
maintenance of the most serviceable form of medical practice, the proper 
representatives of the American Medical Association request other 
national medical organizations whose qualifications for membership 
include membership in the American Medical Association to declare 
publicly their opinions on general social, legislative, and economic rela- 
tionships of medical practice only through approved channels of the 
American Medical Association. To this end the Board of Trustees of 
the Medical Society of the State of Pennsylvania pledges its own efforts 
and influences to bring about this most desirable point of view in the 
minds of the members of the Medical Society of the State of Pennsyl- 
vania, who are also members or Fellows of the other organizations 
referred to. They also respectfully request the Board of Trustees of 
the American Medical Association to bend every effort to accomplish 
this purpose throughout the Association at the earliest possible moment 
in order that the same evolutionary progress of medical practice may not 
be disturbed by social experiments which endanger the health and the 
welfare of our citizenship, and which have proved a pernicious health 
influence in other nations. ; 

A similar resolution adopted by the council of the State Medical 
Society of Wisconsin has also been submitted. (52) (55)” 


The proceedings show that the resolution was adopted. 
The next is a resolution endorsing the minority report of the 
Committee on the Cost of Medical Care (reading) : 


“RESOLUTIONS ENDORSING MINORITY REPORT OF COMMITTEE 
ON THE COSTS OF MEDICAL CARE 


Dr. Henry C. Macatee, District of Columbia, presented the 
following resolutions, which were referred to the Reference 
Committee on Legislation and Public Relations: 

Wuereas, The Medical Society of the District of Columbia has 
endorsed the Minority Report of the Committee on the Costs of Medical 
Care, and has undertaken to engage in an intensive campaign to educate 
and inform its constituency regarding the socio-economic aspects of 
medical practice, with a view to the maintenance of high ethical stand- 
ards and the preservation of professional ideals: 


(a) By the dissemination of literature; 

(b) By the organization of a speakers’ bureau for the purpose of 
presenting various aspects of the subject to the membership; 

(c) By the organization and conduct of study groups; and / 

(d) By the employment of such other means as may from time to 
time be deemed expedient for that purpose; and 

Wuereas, The Medical Society of the District of Columbia has by 
resolution instructed its delegate to endeavor to secure the support of 
the American Medical Association both of the Minority Report of the 
Committee on the Costs of Medical Care, and of the society’s plan for 
promoting harmony of professional opinion and action on the socio- 
economic aspects of the practice of medicine; 

Resolved, That the House of Delegates of the American Medical 
Association endorses the Minority Report of the Committee on the Costs 
of Medical Care as expressive, in principle, of the collective opinion 
of the medical profession; and, in order to clarify and harmonize the 
thinking of the individual members of the profession on the general sub- 
ject of the said report, and on allied subjects. 


Resolved, That the Board of Trustees be requested to undertake ‘the 
sponsorship, direction and active participation by the American Medical 
Association in an intensive campaign to be conducted in cooperation with 
its constituent bodies for the purpose and along the lines indicated 
in the first paragraph of the preamble to this resolution. (58) (59)” 


The subsequent portions of the proceedings show that that 
resolution was adopted by the House of Delegates. 


TESTIMONY OF JOHN DONALD LAUX 
DIRECT EXAMINATION 
By Mr. Kelleher: 


John Donald Laux was employed by the American Medical 
Association. His present address is Washington Boulevard 
Building, Detroit. He ceased employment in July 1939, after 
being employed with the American Medical Association four 
and a half years, from 1934 to 1939. He was a research assistant 
to Dr. Leland in the Bureau of Medical Economics. He had 
charge of studies in subjects such as insurance problems and 
various problems in medical economics, group hospitalization, 
handling correspondence concerning those matters. One of the 
duties was in connection with organized payments for medical 
service, and that involved medical service plans. He answered 
inquiries concerning various plans of that character, working 
directly under Dr. Leland. 

Q.—I show you Government Exhibit 85 for identification, 
which purports to be a carbon copy of a letter written by you 
to Dr. John D. Sears, dated Feb. 26, 1937. Will you identify 
that as a copy of a letter which you wrote? 

A.—tThat is correct. 

Mr. Kelleher:—I offer Exhibit 85 in evidence (handing docu- 
ment to the court). And, your Honor, may I also offer at this 
time Exhibit 86 for identification, which purports to be a letter 
from John D, Sears to Dr. Morris Fishbein dated February 23, 
a to a letter Exhibit 85 is the reply (handing document 
to the court). 
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Mr. Leahy (after a pause) :—Is your Honor waiting for an 
expression? 

Tue Court:—Yes. 

Mr, Leahy:—Exhibit 86 I do not think is proper at all, your 
Honor. It is a letter of inquiry dated Feb. 23, 1937, directed 
to Dr. Morris Fishbein. 

Mr. Kelicher:—It is offered solely to explain the reply, your 
Honor, and for no other reason. 

Mr. Leahy:—There has to be some proof. 

Tue Court :—How about 85? 

Mr. Leahy:—If I could ask the witness just a couple of 
questions I would perhaps withdraw any objection. 

Tue Court :—Very well. 

By Mr. Leahy: 


O.—Did you talk with Dr. Leland about the contents of this 
reply or of this letter which you wrote on February 23? 

The Wiiness:—I could not say whether or not as to that par- 
ticular letter, I had conferred with Dr. Leland before the reply 
was made, but we had discussed types of replies of this nature 
as to the general content of the letter. 


By Mr. Leahy: 


Q.—But you do not know whether or not you discussed this 
particular letter of February 23 with him at all? 

A—wNo; prior to that, no, probably not. That would be my 
opinion, 

Q.—You were just an employee, were you, in Dr. Leland’s 
office? 

A—Yes. 

Mr. Leahy:—I object to the offer as being against the A. M. A. 

Tue Courtr:—I think there is one other question that would 
be pertinent. State whether or not the contents of this letter 
are in harmony with the views which you say Dr. Leland 
approved. 

The Witness:—I believe that the contents of the letter are 
generally from the results of studies we had made, and most 
of those studies were conducted fairly independently. We 
obtained data from plans throughout the country. 

Tue Court:—I do not think you quite got my question. In 
response to Mr. Leahy’s question you said that although you 
did not know that this letter itself was written in collaboration 
with and with the approval of Dr. Leland, its general contents 
were of a nature which had been approved by him. I am not 
attempting to state your words, but that is the substance of 
what I gathered from your statement. Is that true? 

The Witness:—I would not want to be certain on that, because 
he was a very vigorous taskmaster. Whether he would agree 
to every one of the statements, I would not say; but I think the 
general content was in accord with our conclusions as to the 
types of medical service plans. I don’t know that he would agree 
with each one of the statements made. 


By Mr. Kelleher: 


Q.—When you say “our conclusions” whom do you mean? 

1.—Mr. Simons and myself in conducting these studies would 
arrive at conclusions as to what the facts showed and would so 
interpret them. Frequently they were presented to Dr. Leland 
for his confirmation, and he would either agree or disagree 
that the facts should be so interpreted. 

Q.—From your talks with Dr, Leland would you say that 
he approved of the substance of the letter giving your interpre- 
tations? 

A.—I would say that he would tend to agree with the general 
implications of the letter; yes. Whether with the specific state- 
ments in the letter or not I do not know. I cannot recall an 
instance of that kind so far 

Tue Courr:—Did I understand you to say that this was the 
general type of letter which was sent in reply to inquiries of this 
sort? 

The Witness:—Yes. That would be the aed type of letter. 
We received inquiries from doctors asking for information about 
various types of plans, and we would give them replies usually 
pertaining to the particular plan. ° 

Tux Court:—Was Dr, Leland familiar with this general type 
of letter which you were sending out? 

The Witness: —Yes; that is true. He was generally familiar 
with the general type of letter we were sending out. 

Mr, Leahy:—Is this offered as to Dr. Leland or as to the 
A. M, A.? 

Mr, Kelleher:—Only as to the A, M. A. 

Tue Court:—! think it is admissible. 
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Mr. Leahy:—I object to it as to the A. M. A. 

Tue Courr:—I think it is admissible as prima facie evidence 
against the American Medical Association. It may be explained, 
of course. If this gentleman was writing it without the approval 
or authority of Dr. Leland, and was expressing his own views, 
that may be shown. But prima facie it seems to me it is admis- 
sible against them. He was an employee and assistant to a 
general officer and he states that this does represent the general 
type of letter that was sent out with Dr. Leland’s knowledge and 
approval concerning subjects of this sort. I think that is the 
substance of his testimony. 

Mr. Kelleher:—Does that cover Exhibit 86, if your Honor 
please? 

Tue Court:—I am speaking of Exhibit 85. 
relevancy of 86. 

Mr. Kelleher:—Your Honor, it shows— 

Tue Court:—Yes; I know your explanation. But I do not 
think it is at all necessary, and I will sustain the objection to 
that. The letter is self explanatory. 

Mr. Kelleher:—All right, your Honor. 

The witness then identified letters as follows: 

Letter 2/20/37 Laux to Sears 

Letter 8/10/37 Laux to Palmer 

Letter 11/30/37 Laux to Tibbals 

Letter 1/12/38 Laux to Brown 

Letter 12/8/37 Laux to Conklin 

Letter 1/18/38 Laux to Christie 

Letter 1/13/38 Christie to Leland 

Letter 1/24/38 Laux to Hathaway 

Letter 7/8/38 Laux to Rowe 

Letter 7/6/38 Laux to Litman 

Letter 7/12/38 Laux to Stanford 


I do not see the 


CROSS EXAMINATION 

By Mr. Leahy: 

O—Mr. Laux, you stated that you are employed in Detroit 
now? 

A—Yes. 

Q.—In what capacity are you working? 

A.—Director of Medical Service Plan; Michigan Medical 
Service. 

Q.—Is that for the Michigan State Medical Society? 

A.—Yes, it is a prepayment medical service plan sponsored 
by the Michigan State Medical Society. 

O—And is that a constituent member of the American Medical 
Association ? 

A.—It is. 

Q.—You are, or you were employed for four and a half years 
before that in Dr. Leland’s office? 

A—Yes. 

Q.—And your capacity or duties were such that you, when 
letters of inquiry were received you did the best you could to 
answer them? 

A—Yes. 

O.—And were many inquiries received? 

A—Yes, I believe the inquiries about medical service plans 
alone would constitute a thousand letters at least a year. 

O.—At least a thousand a year? 

A—Yes, 

O.—So that the letters which you were asked to identify 
represent but an extremely small proportion of the letters which 
you wrote? 

A.—Oh, yes. 

O.—And in answering the letters did you collaborate per- 
sonally with Dr, Leland? 

A.—In only a very few instances was collaboration necessary, 
and that was usually a letter asking for some particular type 
of information for which we had not theretofore had inquiry. 

O.—And was its incoming mail quite voluminous? 

A—Yes, | believe the last year I was there the total volume 
we in excess of five thousand pieces, That is, answers out were 

ve R 
Q.—And did the Bureau collect information generally about 
all kinds of practices of medicine throughout the United States? 

A.—We conducted studies on various economic problems and 
plans by questionnaire, by personal inyestigation and by informa- 
tion sent in by physicians who were members of the American 
Medical Association. We collected a library on the economics 
of medicine, incl these various plans, and prepared reports 
and published a on these yarious topics. 
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Q.—And was that information solely for the medical profes- 
sion, or was it for the public also? 

14—The public and the medical profession. 

QO—I notice on some of these letters that you have stated 
you are making enclosures of documents, “I am enclosing here- 
with"—let’s take 101, that one you wrote to Dr. Stanford at 
Memphis, Tenn., where you said here, “Sent under separate 
cover,’ where you refer to certain documents, and informed him 
that these were being sent to him under separate cover. Did 
you send such documents ? 

A.—I presume so. 

O.—What was the nature of these documents in this particular 
case? 

A—That is a report which was prepared in the Bureau inter- 
preting the principles of ethics of the medical profession in view 
of the economic problems which the profession faced, and indi- 
cating why adherence to such ethics was necessary, and their 
purpose, 

Q.—And the Medical Service Plan. What would that be? 

Al—lIt was a study of the various types of prepayment, various 
prepayment and postpayment plans, with a brief synopsis of such 
plans, their method and mode of operation. 

QO.—There were many such plans? 

A—Yes. 

Q.—How many? 

A.—At one time I counted in excess of four thousand. 

O.—Throughout the country? 

A—Yes. 

Gey thor included prepayment and postpayment? 

A—Yes. 

O.—And what was this type of plan you refer to here? 

A.—That was a plan or a study of a plan. That went through 
the county medical society ; and the other organization it was a 
similar type set up with a little more in detail, regarding these 
various types of plans. 

Q.—aAnd also “contract practice,” what was that? 

A—lIt was an analysis of a form of medical practice whereby 
doctors rendered service under contract to various organizations. 

Q.—Would you say the Bureau had attempted to collect and 
distribute publicly in the shape of these studies and pamphlets 
a great many of such pamphlets or publications, of those which 
you enclosed were typical? 

A—Yes, in the years I was there there were thirty-five such 
reports, separate booklets, which were distributed as well as 
being contained in the pamphlet “Hygiene” which went to the 
doctors. 

Q.—Were these reports which you collected and upon which 
you worked, Mr. Laux, in character or nature, a review of the 
various plans? 

A.—Particular ones were, yes. For example, a recent report 
not mentioned there was the organization of medical service, 
which dealt with the various new types of development by pre- 
paying medical service. It endeavored to analyze all the types 
of medical plans in existence in the country, to help persons to 
obtain medical service through prepayment or postpayment, or 
with the assistance obtained from government agencies. 

Q.—Now, without taking up the time to go through these 
various letters which you have written, each one of those letters 
which you wrote and which you have just identified, were they 
prepared in good faith to supply information which you were 
asked to give? 

Mr. Lewin:—I don’t think they ought to be characterized in 
that fashion; they speak for themselves. The letters are going 
to be put in evidence. 

Tue Courr:—I think he may generally characterize or 
describe them; I think that will be fair. It doesn’t negative 
anything that the letter itself says. 

Mr. Lewin:—It seems to me to be—that they are the best 
evidence. 

Tue Court:—He may state that generally without referring 
to any particular paper. 

The Jitness:—The answers to the letters and the reports 
which were prepared in the Bureau were always with the inten- 
tion of conveying the facts, and in an endeavor to give the inquir- 
ing person information, accurate information, either adversely or 
favorably to what the type of plan inquired about was. 

O.—In other words, you, throughout your work in Dr. Leland’s 
office endeavored to give accurate information in response to the 
letters which came to you and which you answered? 

A—Yes, 
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Q.—And your authority while you worked in the office of 
Dr, Leland was merely to answer these requests for information? 

A—Yes, 

Q.—You didn’t declare policy for Dr, Leland’s office. 

Mr, Lewin:—I don't think he ought to be asked a leading 
question. 

Mr. Leahy:—On cross examination? 

Yes. 

Mr, Lewin:—Yes, on cross examination. This witness was an 
employee of the American Medical Association, and he is not 
such a witness that leading questions may be put to him on 
cross examination. 

Tue Court:—Objection overruled. 

By Mr, Leahy: 

Q.—You had no authority to declare policies for Dr. Leland’s 
office, did you? 

A,—No, policies were decided on by the House of Delegates 
and the Board of Trustees of the American Medical Association. 

Q.—Is that why you wrote in this particular letter,—I think 
it is Exhibit 89—that you wrote the last paragraph to emphasize 
what you have just told us? 

A.—lIt is because frequently the requests would be received 
for information about types and plans which had not yet been 
brought before the House of Delegates and, consequently, it was 
necessary to say that “This information is given which you 
request and is confidential.” We would advise them that until 
there had been received a full report concerning the plan and it 
had been acted upon by the House of Delegates we would 
be unable to take any official position with reference to the 
plan or type of practice. 

Q—And would you say in concluding, “Opinion is given 
merely as a business courtesy. No responsibility is to attach 
to the American Medical Association or its offices personally 
for the information herein given.” ? 

A.—Yes. 

Q.—Were you asked to produce these particular letters out 
of the many you wrote in a subpoena out of this court? 

A.—The letters were taken from the files and photostatic 
copies were made of them. We weren’t asked to locate any 
particular letters. I think the representative of the Department 
of Justice went through the files and took out what letters he 
thought were of interest to him. 

Q.—And these particular letters which you have seen here 
were identified by you before? 

A.—Yes, they were. 

Q.—Can you give us any idea how many letters you wrote 
in the four and a half years? 

A—I judge about eight or ten thousand letters. 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—When did the prepayment plan with which you are now 
associated commence operation? 

A—lIn March, 1940. 

Q.—In so far as the letters which have been offered through 
you criticize a particular plan, does that criticism expressed in 
these letters reflect the policy of the American Medical Associa- 
tion: 

A.—tThe criticisms on the particular plans mentioned in those 
letters were in accordance with the policies advanced by the 
American Medical Association. 


RE-CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Let me be specific: let us take 89, which we had before. 
Wherever there is any expression of opinion contained in the 
letter is that expression given in accordance with what you stated 
in this letter of Nov. 30, 1937; that the opinion was given 
merely as a business courtesy? 

A—Yes, the endeavor was to give to the inquirer the facts 
as we had them in our files, that is about the particular type of 
medical plan. There was no particular reason other than that 
to give them the information as to what the plan was. If they 
asked whether such a plan was operating satisfactorily we tried 
to give them the information as we had obtained it through 
investigations or other ee mar or data received through the 
members, or otherwise; often from those engaged i 
from members in the locality, ah epiteael 
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O.—Now, you stated on the second page of your letter— 
the first page is an outline of the medical service plan at Trinity 
Hospital at Little Rock, Ark., is it not? 

A—Yes. 

O—Now, where did you get your information about that? 

A—We had a rather complete report of some 48 pages made 
by an investigator who was there to study the plan. 

Group Health Association, Inc. at Washington :—“The enclosed 
article prepared by Dr. Woodward, would probably give the 
information you want. As you know this Association was dis- 
cussed rather extensively at the Secretary's Conference” and 
the Hospital Guild, where did you get that? The Economy ; 
and the Bassett; the Thompson Benefit Association, Brattleboro, 
Vermont: Where did you get your information about those? 

A—The Bassett Plan published a report on its experience 
over a period of three or four years. In addition we have con- 
siderable correspondence pertaining to it. The Economy was a 
rural medical plan; we had a number of pieces of correspondence 
from the doctor who was formerly in charge of that plan, 
and from others in the society. The Thompson Benefit Associa- 
tion, Brattleboro, was a hospital service and a surgical insurance 
plan; they published a number of, two or three reports, over 
those years that we had received. 

Q.—And is that what you enclosed when you stated, “The 
enclosed outline of those plans” was going forward? 

A —Yes, that was a kind of synopsis of the plans and reports 
which we prepared to make the information more readily avail- 
able to the inquiring person. 

Q—And you added, “There are several other plans of a 
similar type, but as a general rule they do not provide the com- 
plete services claimed nor are they solely supported by dues 
collected from the members. 

“A number of independent services have agreed that medical 
services cost an average of not less than $100 per family, or $25 
per person, It is inconceivable that any insurance or prepayment 
plan can provide the same services for lower average charges. 
Either the services are not as complete or the quality of the 
services is impaired. Frequently the members who ask for 
services are given the complete run of the mill which always 
entails special charges for special services. It is also not uncom- 
mon to find that dues and special charges are insufficient to 
support the plan and that the deficits are made up from profits 
derived from extra activities, such as soda fountain, magazines, 
or direct sales. 

“Income from non-members is also an important financial item. 

“This information is given which you request and is confi- 
dential. Opinion is given merely as a business courtesy. No 
responsibility is to attach to the American Medical Association 
or its officers personally for the information we have given.” 

Were those comments based upon service reports you had, 
and which were read and studied by you? 

A—Yes, they were an analytical study of those plans. 

Q.—Are those comments, whether critical or otherwise, based 
upon what those studies show? 

A—tThey were based upon studies of these plans. 

Q—And do you think that while you were there that you 
studied plans for the distribution of medical care which would 
run up into the thousands? 

A—yYes, that is certainly true. 


TESTIMONY OF HATTIE A. NIEHOFF 
DIRECT EXAMINATION 


By Mr. Kelleher: 


Hattie A. Niehoff said she had been employed by the Ameri- 
can Medical Association about a month less than twenty-seven 
years and, in response to the question as to her position during 
the last ten years, stated that she was secretary to Dr. Olin West. 

Miss Niehoff then described the filing system and identified 
exhibits as follows: 


Letter 6/22/37 Hendricks to West 
Letter 6/28/37 West to Herbst 
Letter 6/25/37 West to Herbst 
Letter 10/7/37 Conklin to Fishbein 
Letter 10/19/37 West to Conklin 
Letter 10/14/37 West to Conklin 
Letter 10/9/37 Conklin to West 
Letter 10/29/37 West to Tibbals 
Letter 11/6/37 West to Tibbals 
Telegram 11/4/37 West to Hooe 
Telegram 11/5/37 Hooe to West 
G. H, A. Conference 11/6/37 
Letter 11/9/37 West to Hooe 
Letter 11/9/37 West to Wall 
Letter 11/16/37 West to Wise 
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Letter 2/24/38 West to Talley 

Telegram 4/21/38 West to Talley 

Letter 5/5/38 West to Coole 

Letter 5/5/38 West to Follansbee 

Letter 9/21/38 West to Erskine 

Letter 10/8/38 West to Erskine 

Letter 10/12/38 West to Hammerly 

Pages 295, 296, 297 of minutes of Judicial Council 
Pages 17, 18 of minutes of Judicial Council 
Pages 156, 157 of minutes of Judicial Council 
Minutes Judicial Council 11/12/37 

Letter 1/31/35 West to McLean 

Letter 2/6/36—West to Freiberg 

Letter 3/18/36 West to Freiberg 


Q.—I also show you Exhibit 145 for identification and ask 
you to identify that as the opinion of the Judicial Council of 
the American Medical Association in the case—of appeal to the 
Judicial Council in the case of Dr. A. L. Curtin et al. 

A.—It so appears to be. 

Q.—Does this Government Exhibit 145 bear the signatures 
of members of the Judicial Council at that time? 

A.—My memory isn’t quite so good so far back, but Dr. 
O’Shea, Dr. Donaldson, Dr. Cunniffe and Dr. Follansbee are 
yet members of the Judicial Council. 

Mr. Kelleher:—I offer in evidence Government Exhibit 144 
and Government Exhibit 145. 

Tue Court:—This is the original finding, is it? 

Mr. Kelleher:—She so identified it as the opinion of the 
Judicial Council. 

Tue Court:—Any objections? 

Mr. Leahy:—Yes, your Honor. Objections to both of these. 
One goes back to 1932, Oct. 19, 1932. It purports on the 
subject to be a decision by the Judicial Council, but there is 
nothing in the decision purporting to set forth the facts or to 
acquaint anybody with the basis of the decision. It is back in 
1932, and I think the evidence already is in the case that the 
change in the policy of the A. M. A. was made in 1934, so that 
this decision if it were admissible under any ground would have 
been one rendered under entirely different conditions. 

Tue Court :—Well, I will have to study it. 

Mr. Leahy:—This is a mere decision of the Judicial Council. 
The members of the Judicial Council are not named here in any 
way. They all have their signatures here. 

THE Court:—They signed it? 

Mr. Leahy:—They signed it. They are not indicted. 

Tue Court:—It all relates to the same matter, doesn’t it? 

Mr. Kelleher:—Yes, your Honor, it does. 

THE Court:—I imagine if one is overruled, the other is, so 
I will confine it. 

Fresruary 14, Morninc 

Mr. Richardson:—May we approach the bench? 

Tue Court :—yYes, 

(Counsel for both sides approached the bench and conferred 
with the Court.) p 


TESTIMONY OF LILLIAN LEACH 

Mr. Kelleher:—Do I understand, Mr. Leahy, that the authen- 
ticity of Government Exhibits 147, 149, 150 and 151 for identifi- 
cation is conceded? 

Mr, Leahy:—Yes, your Honor, we make no objection to the 
form of proof on that ground. 

Mr. Kelleher:—I offer in evidence Government’s Exhibits 
147, 149, 150 and 151; and at the same time I offer in evidence 
Government’s Exhibit 148, which purports to be a letter from 
Dr. Follansbee to Dr. Olin West dated April 27, 1938. 


Tue Courr:—I understood Dr. Follansbee to be an officer 
of the American Medical Association. 

Mr, Kelleher:—Yes, he is chairman of the Judicial Council. 

Tue Court:—Now, 151. Who is Dr. Anderson? 

Mr, Kelleher:—Dr. Anderson; he is assistant to Dr. Holman 
Taylor, who was the secretary of the Texas State Medical 
Society. 

Tue Courr:—What about 151, Mr, Leahy? 

Mr. Leahy:—That is objected to, if your Honor please, 
because it is— 

Tue Courr:—I will take it up later. Now, 150, 

Mr. Leahy:—That is objected to, if your Honor please, 

Tue Court:—I don’t think that you will even have to give 
your name, 
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TESTIMONY OF IDA LEACH 
DIRECT EXAMINATION 
Ida Leach Cascio said she has been employed by the Ameri- 
can Medical Association a little over fifteen years in Dr. West’s 
office as a stenographer. 
Mr. Kelleher offered eleven exhibits for identification. 


CASCIO 


TESTIMONY OF A. M. SIMONS 
DIRECT EXAMINATION 


A. M. Simons said he has been working in the Bureau of 
Medical Economics, American Medical Association, under Dr. 
Leland since May 1932. 

He was asked to verify eight exhibits produced by the Ameri- 
can Medical Association in response to a subpena in this case. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—What were your duties in Dr. Leland’s department, please? 

A.—Largely research work, but a certain amount of corre- 
spondence besides. 

Q.—What is the character of the research work you would 
do? 

A—Making studies, for instance, beginning with compensa- 
tion; then with other various problems in medical economics; 
factual studies. 

Q.—Did those studies take your attention all over the United 
States? I mean in the subject matter of your studies, did you 
include the entire United States? 

A—Yes. 

Q—How many other workers were there in the bureau 
while you were there? 

A—When I came, I think there were only three. 

Q.—And now? 
ae recent preparedness work has brought in ten or 

teen. 


Q.—Isn’t it a fact that your bureau had collected a vast 
amount of data with reference to all matters concerning medical 
economics ? 

A—Yes. 


Q.—And are those preserved in the bureau for the informa- - 


tion of anybody who asks for that information? 

A—Yes. 

Q—Does that include the general public as well as the mem- 
bers of the profession? 

A—Yes. 

Q—How many inquiries would come in in the course of a 
year, to your bureau? 

A—Well, I would say three or four a day, that I handled. 


RE-DIRECT EXAMINATION 

By Mr, Lewin: 

Q.—You said that you discussed these reports after you made 
them? With whom did you do that? 

A.—Dr. Leland. 

QO.—And as regards the correspondence which you just looked 
at, and which has been offered in evidence while you have been 
on the stand, will you tell us whether, when you made any 
expressions of opinion in those letters, you were expressing the 
policy of the A. M. A., as you understood it? 

A—Yes. 

RE-CROSS EXAMINATION 

By Mr. Leahy: 

be you have any authority to make any policies your- 
se 

A —TI was told no one had authority to make policies except 
the House of Delegates. 


Q.—Isn’t it a fact that so many letters came over the desks 
of the Medical Economics Bureau of the American Medical 
Association that it would be impossible for Dr. Leland to review 
every reply or even read every letter of inquiry? 

A.—Certainly. 

Mr. Lewin:—And for that reason when you expressed 
Opinions in those letters you made them conform with what you 
believed to be the policies of the A. M. A., from your discus- 
sions with Dr. Leland? 

The Witness:—And from my reading of the proceedings of 
the House of Delegates. 
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TESTIMONY OF BESS T. MC DONALD 
Bess McDonald said she had been employed by the Ameri- 
can Medical Association for sixteen years as secretary to the 
director of the Bureau of Legal Medicine and Legislation. She 
identified exhibits 177 through 192, 


TESTIMONY OF ALICE MILLER 
DIRECT EXAMINATION 
Mrs, Alice Miller, a stenographer, said she had worked for 
the Bureau of Legal Medicine and Legislation of the American 
Medical Association about eleven years; in 1937 under the 
direction of the defendant, William C. Woodward. She identified 
exhibits 193-197. 


TESTIMONY OF DOROTHY CRIDLAND 
DIRECT EXAMINATION 
Dorothy Cridland was employed by the American Medical 
Association from the spring of 1931 until October 1937 in the 
aa William C. Woodward. She identified exhibits 198 
to 203. 
TESTIMONY OF WINNIFRED WELTON 
Winifred Welton was stenographer for Dr. William C. Wood- 
ward. She identified exhibit 204. 


TESTIMONY OF KATHRYN HARTENBURG FORD 


Kathryn Hartenburg Ford said she was a stenographer for 
the Council on Medical Education and Hospitals, working for 
Dr. William D. Cutter. She identified exhibits 205-208. 


TESTIMONY OF ALYCE BUCKLEY TURBUSH 


Alyce Buckley Turbush said she was a stenographer in the 
Council on Medical Education and Hospitals. She also ‘took 
dictation in 1938 from Dr. F. H. Arestad a hospital inspector. 
She identified exhibits 209-214. 


TESTIMONY OF MARGARET WILSON 


Margaret Wilson is employed with the American Medical 
Association as a stenographer. She identified exhibits 215-217. 
She also took dictation from Dr. C. M. Peterson a hospital 
inspector in the Council on Medical Education and Hospitals. 


TESTIMONY OF MILDRED HANSON CARGILL 


Mildred Hanson Cargill was a stenographer at the American 
Medical Association for the Council on Medical Education and 


Hospitals. She took dictation from Drs. William D. Cutter and 
C. M. Peterson. She identified exhibits marked 218 through 
234. 


TESTIMONY OF DOROTHY ERNSTING 


Dorothy Ernsting was employed by the American Medical 
Association, as stenographer and typist for the Council on Medi- 
cal Education and Hospitals. She identified exhibits 235 to 246. 


TESTIMONY OF MARY A. MC GOVERN 


Mary A. McGovern was stenographer to the Council on Medi- 
cal Education and Hospitals. She identified exhibits 247-255. 


TESTIMONY OF CAROLINE CHRISTOPHER 
Miss Caroline Christopher was a stenographer in the employ 
of the American Medical Association Council on Medical Edu- 
cation and Hospitals. She took dictation from Dr. Peterson. 
She identified exhibit 256. 


TESTIMONY OF DOROTHY PECHMAN TURNER 


Dorothy Pechman Turner was employed with the American 
Medical Association from 1934 through 1939 as secretary to 
Dr. Leland in the Bureau of Medical Economics. 

Q. Who is A. J. Cramp? 

= Dr. Cramp was formerly Director of the Bureau of Investi- 
gation. 

The witness identified exhibits 259-280. 


TESTIMONY OF CATHERINE E. JOHNSON 
Mrs. Catherine E. Johnson was a stenographer in the Bureau 
of Medical Economics. She identified exhibits 257 and 258. 
TESTIMONY OF ZITA WIST 
Zita Wist testified that she was Dr. Fishbein’ i 
1937. She identified exhibits 281, 282 a. mses aks 
TESTIMONY OF RHEA H. SMITH 


Rhea H. Smith is secreta i i i ; 
exhibits 284-290 and 207 A. ry to Dr. Fishbein. She identified 
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RE-DIRECT EXAMINATION 

Mr. Lewin: 

Q. When Dr. Fishbein would send a communication to Dr. 
West or Dr. Woodward, or others of his associates in the Ameri- 
can Medical Association for reply, was it his practice to indicate 
what the nature of the reply should be? 

A. Well, I don’t think so; he would probably give a sug- 
gestion; and sometimes he didn’t. 

O. Sometimes he did and sometimes he didn’t? 

A, That is right. 

RE-CROSS EXAMINATION 

Mr, Leahy: 

QO. What was Dr. Fishbein's business at the time you worked 
for him? 

A, Editor of Tur Journat. 

Q. He was editor of THe Journat or THE AMERICAN MebI- 
CAL ASSOCIATION ? 

A, Yes. 

Q. Did you know Dr. Leland? 

A. Yes. 

Q. Did you know Dr. Cutter? 

A. Yes. 

Q. Each one of those men headed distinct and separate depart- 
ments, did they not? 

A, Yes. 

Q. And was it not the practice of Dr. Fishbein, where any 
communication was addressed or directed to him, where it should 
have been referred to some one else, that he refer it by an inter- 
office communication? 

A, Well, sometimes it would be handled this way: The letter 
would be acknowledged and the original letter plus the copy of 
the reply would be sent to whoever handled that particular work. 
No memorandum would accompany that; he would simply write 
the name of Dr. West or Dr. Leland or Dr. Woodward on it, 
and it would go over with the copy of the reply which we had 
= to the person making the inquiry or who had written the 
etter. 

Q. You don't mean to indicate that Dr. Fishbein would tell 
Dr. West, Dr. Cutter or Dr. Leland how they should dispose 
of the matter, do you? 

A. No. I would write the letter of reply, and the carbon 
copy which we would forward to whomever it was sent to by 
interoffice communication would be accompanied by the original 
letter. No memorandum would accompany the letter and reply. 

QO. How many secretaries worked there for Dr. Fishbein to 
keep up with the mail? 

A. Three. 

Fepruary 14, AFTERNOON 

Following recess, the court assembled with the attorneys for 
the government and for the defendants to consider the admis- 
sibility into the evidence of some of the exhibits which had been 
submitted during the morning session and previously. Inasmuch 
as this material was presented in the absence of the jury, it can- 
not be published until the completion of the trial. Those docu- 
ments which were admitted will be read to the jury and will be 
published as part of the proceedings. 


Fesruary 17—Morninc 

The Court resumed session and spent the entire day in dis- 
cussing the admissibility of some of the letters involved in the 
case, and of the minutes of the District of Columbia Medical 
Society. As the arguments between the attorneys on these 
points were held in the absence of the jury, this material is not 
available for publication in THe Journat. Such material as 
was admitted by the Court will, of course, be presented by the 
attorneys in the course of the presentation of the case. 


Fesruary 18—Morninc 


minutes of the Board of Trustees of the American Medical 
Association and of the minutes cf the Judicial Council of the 
American Medical Association, 


Fesruary 18—ArrexNoon 

The court ruled that minutes pape: introduced in a 
and it was for the jury to say after argument pro 

whether they would prove what is alleged or whether they 


not, 


TESTIMONY OF COL. GLEN I. JONES 
DIRECT EXAMINATION 

By Mr. Lewin: 

Glen I. Jones stated he is a surgeon employed by the Southern 
Railway, on a salary. Before that he was in the Medical 
Service of the United States Army. He entered the service 
in 1909 with rank of first lieutenant and retired from the service 
in July 1936 with the rank of Colonel. In the Army he was 
compensated by rates of pay prescribed by law, on a salary 
basis. The Medical Service of the United States Army has a 
special attitude toward preventive medicine which includes the 
control of sanitary and other conditions which would preclude 
the occurrence of epidemics of diseases, principally; study of its 
personnel so as to discover any evidence, any symptoms or 
manifestations which might suggest the presence of disease 
among its personnel, It includes periodical physical examina- 
tions and checkups. 

Q.—In the spring of 1937, were you offered the post of 
medical director of Group Health, Inc.? 

A—I was. 

O—Who first suggested the employment? 

A—I had been suggested to officials in the Home Owners 
Loan Corporation with respect to my being a candidate for that 
position. 

Q—Do you know who made that suggestion? 

A—TI think the Surgeon General of the Army, General 
Reynolds, although he might have had associated with him other 
officers or officials. 

Q.—And to whom was the suggestion made? Can you tell 
us the names of the individual or individuals in the Home 
Owners Loan Corporation? 

A—To Mr. Zimmerman, I believe. 

Q.—Did you signify to either of these gentlemen that you 
might be interested in the job? 

A—Well, at first I don’t think that entered into it. The 
proposition was put to me; I was asked by Mr. Zimmerman 
and Mr. Penniman to make a study of it and report to them, 
tell them how it might be done. : 

Q.—And when was your first interview with them? 

A—In the month of March; the precise date I don’t recall. 

O—And where did this interview first take place? 

A—tIn Mr. Zimmerman’s office in the Home Owners Loan 
Corporation. 

O.—What did Mr. Zimmerman tell you of the proposition? 

Mr. Leahy:—I object; hearsay. 

Tue Court :—Sustained. 

By Mr. Lewin: 


O.—What was the proposition you were asked to take? 

A.—tThe first proposition that was put up to me was how 
physicians might be organized to give medical attention to sub- 
scribers in an organization in the H. O. L. C., on the basis of 
insurance or prepayment for medical attention. 

Q.—And who put that proposition up to you? 

A—Mr. Zimmerman and Mr. Penniman jointly. 

O.—Did the proposition include the establishment of a cen- 
trally located clinic? 

Mr. Leahy:—I object to it; it is leading and, secondly, viola- 
tive of the hearsay rule. 

Tue Covrt:—I think that is a good objection. 

By Mr. Lewin: 

O.—Was anything said to you about the establishment of a 
clinic in connection with the establishment of this plan? 

Mr. Leahy:—The same objection, hearsay. 

Tue Courr:—Yes. 

By Mr. Lewin: 

O.—What other features of the plan were present as first 
explained to you? 

Mr, Leahy:—The same objection. Hearsay. 

Tue Courr:—Objection sustained, 

By Mr. Lewin: 

O.—How long a period of time did you negotiate with these 

? 


A,—About two or three months, 

O.—And when the proposition was made to you, what post 
was offered to you? 

A—To organize and direct the cperations of the medical unit 
which might be organized. 

Q.—What salary was discussed for you? 

A,—They spoke of $10,000 a year; I don’t know whether that 
was a direct offer, because the development did not materialize. 
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O—And was any statement made to you as to the duties you 
were expected to perform? 

Mr, Leahy:—I object to that as hearsay. 

Tue Court :—Sustained. 

By Mr, Lewin: 

O—What duties were you expected to perform in connection 
with this offer? 

A—To organize the unit and operate it. 

O.—Were you to be the only doctor. or were other doctors 
to be assistants to you? 

A.—I was to organize the unit of physicians. 

O.—And how were those physicians to be compensated? 

A—On a salary basis; as far as we went. 

O.—What was your inclination toward that offer? 

Mr. Leahy :—Objected to. 

Tue Court :—Sustained. 


By Mr, Lewin: 


A—This offer of the directorship was not made to me until 
I had drawn up some plans at the request of Mr. Zimmerman 
and Mr. Penniman how such a prepayment plan might be 
operated. 

Q.—Will you describe the plans that you drew up? 

A—I studied and submitted to them three plans. 

O.—What were they? 

A—tThe first plan was the organization. 

Mr. Leahy:—Is this all material and relevant, these plans 
that he studied? 

Tue Court:—I don’t know. 

Mr, Lewin:—Certainly it is. 

Mr. Kelleher:—It will appear in just a few minutes; its 
relevancy and materiality will appear in a few more questions. 

Mr. Leahy:—Were they in writing? If so, let us have them. 
It would be the best evidence. 

Mr. Lewin:—He knows the fact. What could possibly be 
better than his knowledge? What objection is there to having 
the jury hear it from him? 

Mr. Leahy:—That is not the question. 
way and a wrong way. 

Mr. Lewin:—And we do not propose to learn the right way 
in a school conducted here by defense counsel. 

Mr. Leahy:—I can’t see how the plans studied and submitted 
by the colonel are material. 

Tue Court:—The question as to what was adopted; only 
that plan is relevant. 

Mr. Lewin:—We are going to prove that this witness never 
accepted the job, and give the reasons why he did not. It is 
charged in the indictment. 

Tre Court:—Well, go to it, but let us get to that point. 

By Mr. Lewin: 

Q.—Will you describe the plans which you suggested? 

_ Mr. Leahy:—I still object. I think it is entirely incompetent, 
irrelevant, and immaterial. 

Mr. Lewin:—I am entitled to show the scope of these plans. 
If you will wait until this witness testifies, you will see the 
materiality. You are a wonderful witness yourself but I would 
rather have him testify at this time. 

Mr. Leahy:—The objection is to the point that this witness 
says he studied and submitted three plans. What have we to 
do with that? 

Tue Court:—I will rule that the plans submitted are not 
relevant. Perhaps it may be relevant to show that the plan 
adopted is relevant. i 


There is a right 


If your purpose is to prove he had this 
offer and was restrained from accepting it, for one reason or 
another, go ahead and prove it. Let’s proceed the way I have 
suggested. 

By Mr, Lewin: 

Q.—Describe the plan that you were to be medical director 
of in these discussions. 

A.—There was no plan adopted. 

O.—What was the plan that was considered? 

Mr. Leahy:—Objected to as immaterial; it was not adopted. 

Tue Courr:—I don’t think you understand me, Will you 
step up here. 

(Counsel for both sides approached the bench and conferred 
with the Court). 

By Mr, Lewin: 

Q.—Did you have occasion to consult anybody else about 
these plans except the members of the H. O, L. C.? 

A.—Not specifically about the plans, but in general, about the 
project, I did. 

O.—Whom did you consult? 
_ A—The organization of this unit I felt to be successful, that 
is, to give the proper service to the people who might subscribe, 
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must be the best that we could procure, among the profession 
in the District of Columbia. I therefore felt that I should 
canvass representative men of the Medical Society of the 
District of Columbia and determine whether I would get their 
support. 

QO—Whom did you see? 

A—I saw several members of the 
whose judgment I respected. 

O.—Did you see any of the defendants in this case? 

A—I don't know who the defendants are. 

(The witness testified he saw Dr, Arthur C. Christie, Dr. 
Thomas A. Groover, Dr. Charles Stanley White.) 
A.—Individually I do not recall any others. 

collectively by invitation later. 

O.—What did Dr. Christie say to you? 

A.—He indicated his disapproval of the project. 

O.—What did he say? Do you remember? : 

A.—Oh, not specifically; no. In general he said that they 
were opposed to it—the District Medical Society was opposed 
to it, and we could not expect their support; that members of 
the medical profession of the District of Columbia who might 
be invited to join such a unit and did join it, could not expect to 
continue with the District Medical Society nor could we expect 
the members of the medical profession in the District would 
consult with members of such a group. 

Q.—Did these other doctors whom you talked to take a 
similar position? 

A.—They did. 

O.—What effect did their observations have upon you? 

Mr, Leahy:—I object as immaterial. 

Tue Court:—Colonel, were you a member of the Medical 
Society ? > 

The Witness:—Not of the District Medical Society; no, sir. 

Tue Court:—I think you may answer the question. 

The Witness:—Will you state it again? 

(The pending question was read by the reporter as recorded.) 

A.—lIt made me skeptical about the success of the prepayment 
plan, with that unit. 

By Mr. Lewin: 

Q.—Did you report back to Mr. Zimmerman and Mr. Penni- 
man? 

A.—I did. 

O.—Why were you skeptical of the success of the plan then? 

A—Because I felt that such a unit should be composed of the 
very best that could be procured from among the medical pro- 
fession of the District of Columbia, in honesty to the sub- 
scribers. 

Q.—Did you have any opinion about the success of the 
enterprise if the District of Columbia Medical Society withheld 
its cooperation? 

A.—Not immediately. I felt that there was a breach there 
that probably might be closed by communications between the 
H. O. L. C. representatives and the District Medical Society. 

By Mr. Lewin: 
cea effect did it have upon the continuation of the 
idea 

Mr. Leahy:—I object to that. It would be necessarily a con- 
clusion. 

Tue Court:—Yes, I think you might ask him what, if any, 
effect it had upon his further connection with the matter. 

By Mr. Lewin: 

_Q.—I will adopt his Honor’s question. What effect, if any, 
did it have upon your further connection with the matter? 

A.—At that time, none. It prompted Mr. Zimmerman and 
Mr. Penniman to call a meeting of the Surgeon Generals of the 
several services who they, Zimmerman and Penniman, had 
reported as Bae o aroen light on this project. When I say 
a “green light’ I mean in a general way. 

Q.—Who were those Surgeon Generals? 

A.—General Rossiter of the Navy, General Cummings of the 
Public Health Service, General Reynolds of the Army, and 
se arg of Health of the District of Columbia, Dr. 


Q.—Was this meeting held? 
A—It was. 
O.—Where was it held? 
oWhe, pint ie: of Mr. Zimmerman. 
—Who else attended 
and the Health B sm except the three Surgeon Generals 
-—Mr. Zimmerman and Mr. Penni \ 
O—And yourself? > Cotcrsesnes 
Om a representative of the Twentieth Century Founda- 
O—Do you remember hi ? 
Ast do cot pope 


District Medical Society 


I saw others 
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O—What transpired at this meeting? 

Mr, Leahy:—I1 object as immaterial. 

Tur Covurt:—Objection sustained. 

By Mr. Lewin: 

O.—Were any decisions arrived at at the meeting? 

Mr. Leahy:—I object as immaterial. 

Tue Court:—Objection sustai ied. 

By Mr, Lewin: 

O—Did you make any suggestions as to what to do next? 

Mr, Leahy:—I object as immaterial. 

Tue Court:—Objection sustained. 

By Mr. Lewin: 

O.—Whiat did you do as the result of the discussions at the 
meeting? bi 

A.—That was the beginning of my withdrawal from participa- 
tion in the project. However, I was invited to attend a meeting 
of the District of Columbia Medical Society shortly after that. 

O.—Was that meeting held in a doctor's office? 

A—No; in the building of the District of Columbia Medical 
Society. aN 

O.—Did you before that time attend a meeting in Dr. William 
Gerry Morgan’s office? 

A—I did. 

Q—Who was present? 

A—TI can tell you in part; probably not as to all of them. 
Dr. Gerry Morgan, Dr. Macatee— 

Q—Dr. Henry Macatee? 

A—Yes; Dr. Prentiss Willson— 

O.—That is, the defendant Prentiss Willson in this case? 

A —I don't know the defendants in this case, sir. Dr. Ver- 
brycke; probably one or two others that I do not recall. 

O.—What transpired at that meeting? 

A—I was interrogated about the proposed medical project 
in the H. O. L. C., and it was discussed. 

Q.—What opinions did you express? 

A—I think I expressed the opinion that the medical profes- 
sion should take hold of a project somewhat like this and 
organize it and lead it. 

QO.—What decision, if any, was arrived at? 

A.—There was not any reached, so far as I know. 

_ Q.—You say after that you attended a meeting of the Execu- 
tive Committee of the District Medical Society? 

A—I did; yes. 

Q.—Did you speak at that meeting? 

A—I did; yes. I did not give an oration. I made some 
comments and answered some questions, 

Q.—1I show you an excerpt from the minutes of the meeting 
of the Executive Committee of the Medical Society of the 
District of Columbia held on Tuesday evening, June Ist, 1937, 
which shows that you were present by invitation, and I will 
ask you to read that excerpt, if vou will. 

Mr. Leahy:—I think if he has a recollection of the meeting 
he can give it. 

Mr. Lewin:—I would like to know whether these minutes are 
substantially accurate or not. 

Mr. Leahy:—You cannot prove that by his reading them, 

A.—(After examining document referred to) Why, in sub- 
ot yes. There is one part there that I don’t understand 
at all. 

By Mr, Lewin: 

Q.—Will you point that out? 

A.—Yes. This part (indicating), “he told them’—‘frankly 
that if the Medical Society of the District of Columbia dis- 
approved their efforts that there would not be any available 
medical assistance that could be depended upon.” I don’t know 
what that means at all. 

By Mr. Lewin: 

Q.—Did you decline the medical directorship as a result of 
this conference? 

A.—I did. P 

Q.—Did you state your reasons for doing so? 

A.—Yes. 

O.—What were those reasons? 

Mr. Leahy:—To whom were they stated? 

Mr. Lewin:—I want to know what the reasons were. 

Mr. Leahy:—Ask him that. 

Mr. Lewin:—I have asked him that. 

Mr. Leahy:—I1 object as immaterial. 

Tue Courr:—Objection overruled. a 

A.—I gave as my reasons that—first of all, I indicated that I 
held the opinion individually that there was a wage group who 
could be better cared for if a better arrangement were made for 
medical attention to that group. 
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By Mr. Lewin: 

O—What was the better arrangement? 

A.—There are a number of them. 

O.—Which was the one that you preferred and recommended? 

A.—I don’t know that I had any choice of the three. I made 
a recommendation to them for theirs, but for a general organiza- 
tion to affect all people who might need medical attention I had 
another view. 

Q.—I did not ask you about that. I asked you what the plan 
was that you said you preferred, that you thought would help 
these people with a certain income. What was it? 

A—I had no plan, myself. I say I had an opinion, 

O.—Let us have that opinion. What was your opinion as toa 
plan that would help that group? 

A.—I had no specific plan. It was any one of three or four 
that I can state to you. 

(The witness was again asked why he refused the directorship, 
Defense counsel objected to the nature of the question.) 

Tue Court:—Objection sustained. Go back to that same 
question, You got off of that. The question was, what reasons 
did he have for declining the directorship? 

The Witness:—My reasons for declining the directorship 
were that I felt that such a project, if engaged in, should be 
composed of the best that could be produced in the medical 
profession and be guided by the people who represented the 
best interests in the medical profession. 

By Mr, Lewin: 

Q—Why did you decline? 
be done? 

A.—I felt so. 

OQ—Why did you feel so? 

A.—For obvious reasons. 

Q.—What were those obvious reasons? 

A —tThat the District Medical Society or individuals in the 
District Medical Society had indicated their unwillingness to 
proceed and had indicated that they would not consult with the 
group, which automatically denied to the unit the best that the 
medical profession had to offer in the city of Washington. 

Q.—I show you what purports to be a letter from M. W. 
Ireland to Dr. William D. Cutter, dated March 27, 1937. I ask 
you to look at that letter, if you will. Who was General 
Ireland? 

A.—He was an ex-Surgeon General of the Army. 

Q.—Do you know whether or not General Ireland had held 
any position with the American Medical Association? 

A —TI think he was a member of the Council on Medical 
Education. 

Mr. Lewin:—I ask that this be marked as an exhibit (handing 
a paper to the reporter). 

(Letter dated March 27, 1937, from Ireland to Cutter, was 
marked U. S. Exhibit No. 295 for identification.) 

By Mr. Lewin: 


Q—I would like you to read that letter over to yourself. 
I want to ask you a question or two about it. 

Did you ever state to the Surgeon General or to General 
Treland the things which are attributed to you there? 

Mr. Leahy:—We object. I do not know what he is trying to 
do—impeach the letter or impeach his own witness. 

Mr. Lewin:—I am trying to get at the fact. 

Tue Court :—The letter is in without objection. Under those 
circumstances, if Colonel Jones is familiar with it I see no 
objection to his being asked about any incident that relates to 
him or any statemei.t which relates to him. 

By Mr. Lewin: 

Q.—Let me read you this, It says: 

“After this visit”’— 

Speaking of your visit— ; 
“with the men from the Home Owners Loan Corporation, 
which lasted for a period of two or three hours, Jones telephoned 
to the Surgeon General to the effect that this was nothing but 
an entering wedge to the establishment of state medicine.” Did 
you state that to the Surgeon General? 

A—I made some observations which were not as positive or 
direct as stated by General Ireland in connection with that, in 
that icular, both to General Ireland, General Reynolds and 
all of the members of the group, all of the generals who met 
with the District Medical Society collectively and individually. 

O.—Did you state that in your opinion what you were asked 
to head was nothing but an entering wedge to the establishment 
of state medicine? 

A—Not in those terms. 

O.—Did you say that in substance? 

A.—I made this observation substantially as follows, that I 
felt the medical profession had a job to do in providing some 
way to take care of a prepayment plan— 


Did you find that that could not 
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Mr. Leahy:—Pardon me, Colonel. I do not like to interrupt 
you, but I submit that that is not proper, if your Honor please. 

Tue Court:—Are you objecting to it? 

Mr, Leahy:—Yes, sir. 

Tue Court:—Objection sustained. 

By Mr. Lewin: 

Q.—Did you say this? Did you say to anybody that you 
Hehe cropping this plan like a hot cake, as early as March 27, 

937? 

A—No. 

CROSS EXAMINATION 

By Mr. Leahy: 

(Colonel Jones recapitulated the record of his career.) 

Q.—Did you do any private practice of medicine after you 
retired? 

A—yYes, I did, for three or four months, in an institution. 

QO.—What institution was that? 

A—tThe North Shore Health Resort. 

Q.—You were asked a question whether or not you were 
aie eee in preventive medicine. Do you recall that question? 

A.—I do. 

Q.—Could you tell the jury in general what the phrase “pre- 
ventive medicine” means? 

A—Yes. Preventive medicine means proper care as to ven- 
tilation, disposal of waste, the care of streets and grounds, the 
early recognition of individual cases of infectious diseases, the 
inspection and preservation and proper care of food, the testing 
and care of water supplies and similar things. 

Q.—Doctor, is it not a fact, from your experience, that all 
reputable doctors are interested in preventive medicine? 

A.—Without question. 

Q.—You are a member of the A. M. A., are you not? 

A—I am. 

Q.—And is it not a fact that over a period of years, so far as 
you have been a member, and longer, the members of the Ameri- 
can Medical profession have been very generally interested in 
preventive medicine? 

A—Actively. 

O.—How many years have you been a member of the 
A. M. A.? 

A—I think, all my service, ever since I became a doctor. 

(The witness stated he had known Drs. Christie, Groover, 
Macatee and Verbrycke for twenty-five to thirty years.) 

(He had known Dr. Morgan and he had known Dr. C. S. 
White for thirty-seven years.) 

Q.—And you had confidence in the judgment of those men, 
did you? 

A—I did. 

Q.—And that is why you went to chat with them? 

A.—I did—that is the reason. 

Q.—Did you consider that those men whom you met were the 
outstanding or some of the outstanding physicians of the District 
of Columbia? 

A.—I would identify them as such; yes. 

Q.—Did you explain to them or talk to them with reference 
to your own plan? 

A —I don’t think I talked about any plan that I had to any- 
body except Mr. Zimmerman and Mr. Penniman. It was pre- 
pared for them as ways in which the project they had in mind 
might be accomplished. I put it in their hands, and so far as 
any specific plan that I had, I think I kept that with myself 
after I communicated it to them. That was the job they gave 
me to do and I did it, and I did not discuss it, 

Q.—You did not discuss that plan with any of the doctors 
whose names we have mentioned? 

A—No; I did not. 

Q.—Did you discuss the matter with General Ireland? 

A—My plan? No; I did not. 

Q.—Did you discuss the fact that you had chatted with any 
one from the H. O. L. C., with General Ireland? 

A—I did, and with all of the other doctors. 

Q—Do you recall about when it was you chatted with 
General Ireland about that? 

A.—Any number of times during the period that the thing 
was under consideration. 

Q—Do you think you talked with General Ireland at or 
about the time the General wrote this letter? 

A—I may have. If General Ireland says I did, I did. 

OQ—tThe General says: 

“At the early part of the week a couple of men from the 
Home Owners Loan Corporation visited the Surgeon General 
of the Army to say that they wanted to obtain the services of 
a doctor to look out for the health of their personnel, which 
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incidentally is quite large. After the consultation the Surgeon 
General asked Colonel Glen Jones, a retired medical officer, to 
visit these people.” 

Did General Ireland request you to visit them? 

A—No., 

Mr. Lewin:;—It does not say he did. 
General did. 

By Mr. Leahy: 

Q.—Who was the Surgeon General? 

A.—General Reynolds, 

Q. (Reading)—“After this visit, which lasted for a period of 
two or three hours’— Do you think the visit lasted that long? 

A.—I think so; yes. 

Q. (Continuing reading)—‘Jones telephoned to the Surgeon 
General to the effect that this was nothing but an entering 
wedge to the establishment of state medicine, and so far as he 
could make out, the Twentieth Century Foundation Corporation 
of New York City was going to pay the expenses of this so-called 
medical care for the personnel of H. O. L. C.” Do you recall 
telling the Surgeon General that? 

Mr. Lewin:—That is a double-barreled question. 
two things there that he said he told them. 

Mr. Leahy:—Very well. We will pick them apart. 

By Mr. Leahy: 

Q. (Reading)—“After this visit, which lasted for a period of 
two or three hours, Jones telephoned to the Surgeon General 
to the effect that this was nothing but an entering wedge to the 
establishment of state medicine.” In substance did you tell the 
Surgeon General that? 

A,—No. I made a report to the Surgeon General, since he 
had sent me to the H. O. L. C., on my observations and my 
opinion, but it was not like it is stated in that letter. 

Q.—Was it words in substance, or was the thought in sub- 
stance that you expressed to the Surgeon General, that it was 
an entering wedge to the establishment of state medicine? 

A.—WNot that way; no. 

Q.—Whether in those words or not, was that the thought 
wane oH expressed to the Surgeon General ? 

—No. 
: Q.—There was no thought about state medicine concerned 
in it? 

A.—There was. 

Q. (Reading)—“So far as he could make out, the Twentieth 
Century Foundation Corporation of New York City was going 
to pay the expenses of this so-called medical care for the per- 
sonnel of the H. O. L. C.” Did you mention that to the Surgeon 
General ? 

A.—Not in those terms. 
Foundation; yes. 

Q.—And your information at that time was that the Twentieth 
Century Foundation was going to pay the expenses of the 
so-called medical care for the personnel of the H. O. L. C.? 

A—I qualify that—that the Twentieth Century Foundation 
was interested in supporting it. 

Q.—Financially? 

A—Well, I don’t know about that. 
to me about financially. 

Q—What did you think they were supporting it with? 

Mr. Lewin:—I object to that. 

By Mr, Leahy: 

Q.—Did you report it to the Surgeon General? 

gave they were getting financial support? 

—Yes. 

A—I told him the Twentieth Century Foundation was inter- 
ested in putting us off this project. I may give you in words 
what I think as to that, the Twentieth Century Foundation is 
set up to finance such institutions, so the natural inference was 
that it was financial. But I did not use the word “financial,” 
because I was not interested in the way the unit was promoted 
in the H. O. L. C. Where it got its finances was not a thing 
that was submitted to me at all. 

Q. (Reading further)—“Needless to say, Jones and the Sur- 
geon General are dropping it like a hot cake.” Did you say 
anything to the Surgeon General at that time about dropping 
the matter? 

A—wNo. 

Q.—Was anything said by you at the time with reference to 
dropping it, in substance, such as General Ireland reported? 
(Reading): “Needless to say, Jones and the Surgeon General 
are dropping it like a hot cake.” 

A—I more than likely made an observation to the effect that 
I did not see how this project cc yld succeed, since it was vio- 
lently opposed by the members of the District Medical Society, 


It says the Surgeon 


There are 


I mentioned the Twentieth Century 


Nothing was ever said 
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Q.—Had you found that out on March 27, 1937? 

.1—I found it out within three or four days after I had first 
interviewed Mr. Zimmerman. 

O.—The statement is that it was in the early part of the week, 
and the letter is dated March 27. Do you think within a week 
you talked with the Surgeon General and told him that the 
District Medical Society was opposed to it? 

A—Yes; I did that immediately. 

O.—Was there anything at all that you reported to the Sur- 
geon General which approached the thought that “Jones and the 
a a General were dropping it like a hot cake”? 

A—No. 

O.—Do you know General Ireland pretty well? 

A—He is my most intimate and respected friend. 

O.—Did you know he had written this letter? 

A—No; I did not. 

Q—Did you know he had written any letter to Dr. Cutter? 

A—No; I did not, until I saw it here. 

O.—Did you ever discuss the matter with your trusted friend? 

A—tThe matter of this letter? 

O—Yes. 

A—No. 

Q.—You never discussed with General Ireland anything at all 
about your visit to H. O. L. C.? 

A—Oh, yes; many times. 

O—And you discussed it with him prior to the date of this 
letter, March 27, did you not? 

A—Yes, sir; I did. 

O.—But these facts, which General Ireland wrote on March 27, 
1937, were not statements which came from you at all? 

A—Not as stated; no. I made observations to General Ireland 
on state medicine, which I can tell you if you care to hear them. 

O.—Did you make the observation that this was an entering 
wedge to state medicine? 

A—Not in those words; no. 

Q.—In substance? 

-4—It depends on what you mean by “in substance.” 

Mr, Lewin:—Why don’t you let him state what he said? 

Mr. Leahy:—If he doesn’t understand that, I am satisfied. 

The Witness:—1 understand it perfectly, if you will let me 
answer it the way I stated it. 

By Mr. Leahy: 

ete you in substance tell General Ireland as it is stated 

there? 

Mr. Lewin:—I object to that, if your Honor please, 
ought to be required to ask the witness what he said. 
Tue Court:—He has answered that. Objection sustained. 

By Mr. Leahy: 

Q.—I will ask you what you did tell General Ireland about 
state medicine in connection with this project? 

A—I told General Ireland, along with the other members of 
the medical profession with whom I conferred, voluntarily and 
by invitation, that I felt the medical profession had a job to do 
in providing some way to take care of the low-wage group, and 
that I felt to let it get out of the hands of the medical profession 
and into the hands of laymen who knew little about the medical 
side, would finally resolve itself into probably—not entirely, but 
we would have state medicine or socialized medicine. That was 
my opinion at the time, and that is the way I expressed it. 

Q.—Did you think that a group of laymen organizing a cor- 
poration to provide medical care was an entering wedge to state 
medicine? 

A.—Unless it was supported by the medical profession as a 
whole; yes. 

O.—And unless it was controlled and managed by the medical 
profession; is that right? 5 

A,—Directly and positively influenced; yes, sir. 

O.—For instance, did you discuss with General Ireland the 
fact that a group of laymen who would organize such a cor- 
poration as that would not be the proper parties to attempt to 
distribute medical care to the low-income pen ? 

A.—I have no doubt that I did, because I hold that view. 

Q.—In other words, your view was that any attempt on the 
part of laymen to distribute medical care would be what you 
would call an entering wedge to state medicine? 

A.—Yes. 

O.—That is sins you ring 

A.—It would incline to it; yes. 

O—Do you recall what Dr, Christie or Dr. White or Dr. 
Morgan or Dr. Groover or Dr. Verbrycke felt about the matter 
at the time, as they expressed themselves to you, Colonel? 

A——Some of them expressed themselves as I haye stated in 
my previous testimony, that they were opposed to it, that they 
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‘from the District Medical Society, instead of opposition. 
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could not be sympathetic toward the project; that any member 
of the medical profession in the District of Columbia who joined 
it would be kicked out of the District Medical Society or lose 
his membership therein, and any member of the medical society 
of the District of Columbia who consulted with a member of the 
group would likewise be put out of the District Medical Society, 

Q.—Did they give their reasons why they were not in favor 
of it? 

A.—The thing which you have been very much interested in 
bringing out, and that is their fear of socialization of medicine, 
state medicine. 

Q.—Colonel, may I ask you this, do you think that state 
medicine is in the public interest? 

A—No; I do not. 


RE-DIRECT EXAMINATION 

By Mr, Lewin: 

O.—Did you think that the plan which you were asked to 
head as medical director was itself an entering wedge for state 
medicine? 

A.—I think I will have to answer that my own way. You keep 
talking about my plan when no plan was ever adopted. 

O.—Let me ask you this, if you had been able to secure the 
support of the District Medical Society so you could have gotten 
consultants from them and could have gotten members of the 
District Medical Society to serve under you in the Group ona 
salary, would you have regarded that as an entering wedge for 
state medicine? 

A —No, I don't think so. 
stitute. 

Q.—Would you regard it as unethical ? 

A—I don’t think so. 

Q.—Did you think it was necessary that there should be lay 
enterprise in the handling of medical care? 

A—Well, from my training I wouldn’t want a layman 
around it. 

Q—Who would you leave to make the collection of dues? 
Would you leave that to the laymen? 

A—A subordinate, yes, I would leave that to a layman, a 
subordinate. 

OQ.—You were willing to take the proposition that was offered 
you by Zimmerman and Penniman and become the Medical 
Director of this group if you could have gotten some sup 
s that 


I think it would have been a sub- 


right? 

A.—TI think if you take all of the actions throughout the whole 
period of time—you are separating things here. Throughout the 
whole period of time if the District Medical Society had agreed, 
I would have taken it, yes. 


RE-CROSS EXAMINATION 

By Mr. Leahy: 

O.—Because, just as you have said, Colonel, the care of the 
sick should be under the direction and control of the doctors, 
should it not? 

A—Without any question. 

O—And there should not be any lay interference coming 
between the doctor and his patient? 

A—Again without any question. 

O.—And you wouldn't have been connected with a plan which 
permitted such condition? 

A—No. 

O.—And you wanted the management and control if you were 
the director in any scheme so that you, as the head of it, would 
be in full charge of the medical care and control of your patients? 

A—Yes. 

FURTHER RE-DIRECT EXAMINATION 

By Mr, Lewin: 

O,—Did Zimmerman ever suggest to you that you wouldn't 
be in full charge if you accepted his offer? 

Mr. Leahy :—I object. 

Mr. Lewin:—I think I am entitled to this. 

Mr. Leahy:—A suggestion by somebody else. 

Mr. Lewin:—It is a proposition that was offered, 

Tue Courr:—The examination takes such a broad field with- 
out objection from either side, it makes most any question that 
might be asked admissible. One thing goes to another until 
you get to a point where you have hroadened the field of exami- 
nation so that I cannot very well limit it. Answer the question, 

The Witness:—You will have to state it. 

(The pending question, as above 1ecorded, was read by the 


reporter.) 
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By Mr. Leahy: 

O.—You wouldn't have received such a suggestion, would you? 
Mr. Lewin:—I object to that. 

Tue Court :—Sustained. 


‘ FURTHER 
By Mr, Leahy: 

Q.—Well, Colonel, was there any plan ever adopted? 

A—Not in relation to me specifically, no plan was ever 
adopted. ¥ 

Q.—Did you ever see the plan which was finally adopted by 
Bi @ ls. Ger 

A—No. 


By Mr. Lewin: 
FURTHER RE-DIRECT EXAMINATION 


Q.—Isn’t it true that one other plan which you suggested and 
which you were willing to undertake involved prepayment on 
the one hand and group practice on the other, under a medical 
director, the physicians being compensated by salary, with a cen- 
trally located clinic with hospitalization given in the private 
hospitals and with consultants obtained from the District Medical 
Society or any other private doctors? 

A.—That is correct. 


TESTIMONY OF GEORGE GORDON PAYNE 
DIRECT EXAMINATION 


RE-CROSS EXAMINATION 


By Mr. Kelleher: 


George Gordon Payne, a court reporter, transcribed a hearing 
of the executive committee of the District of Columbia Medical 
Society in 1937. 

Q—How many nights did the hearings cover? 

A—tThere were four sessions. 

The witness identified transcripts of sessions of the executive 
committee of the District of Columbia Medical Society on 
Dec. 6, Dec. 10, Dec. 16 and Dec. 20, 1937. 


TESTIMONY OF THEODORE WIPRUD 
FURTHER DIRECT EXAMINATION 


Mr. Wiprud identified minutes of the executive committee 
of the District Medical Society for June 6, 1938. He also 
identified minutes of the District Medical Society for Feb. 3, 
March 10 and Oct. 20, 1937, Feb. 23, March 23, April 13 and 
Oct. 12, 1938. He also identified minutes of the executive 
committee of March 9, April 25, July 1 and Oct. 24, 1938. 


FURTHER CROSS EXAMINATION 
By Mr. Leahy: 


Mr. Leahy:—May they be subject also to our review and 
looking of them over this evening? 

THe Court :—What? 
_ Mr. Leahy:—The offer that they be received in evidence, may 
it be reserved until we look over those this evening? 

Tue Court:—Oh, I think so, yes. 


TESTIMONY OF BETTY LOGSDON 
DIRECT EXAMINATION 


_Mrs. Betty Logsdon, secretary to Dr. J. Ogle Warfield, took 
dictation from him concerning oz relating to correspondence 
between him and the various hospitals, and between him and 
the doctors of the hospital committee of the Medical Society 
of the District of Columbia. She sent a questionnaire to the 
Emergency, Homeopathic, Providence, Sibley, Garfield, George- 
town, George Washington, Columbia, Childrens and Casualty 
hospitals on the instruction of Dr. J. Ogle Warfield. These she 
identified with the answers. She also identified the report of 
the Hospital Committee dated Dec. 1, 1937, on the letterhead 
of Dr. J. Ogle Warfield Jr.. also the report of the hospital 
committee submitted to the executive committee of the Medical 
Society of the District of Columbia on March 28, 1938, which 
report bears certain handwritten interlineations. 


CROSS EXAMINATION 

By Mr. Leahy: 

This dealt with identification of documents and signatures 
thereon, ; 

When the witness failed to identify certain signatures Mr. 
Leahy said: “Might we reserve the objection until the morning 
on this, if your Honor please?” 

THe Court:—Yes, we will take this up first thing in 
morning. 


Frpruary 19, Morninc 
Tne Court :—What shall we begin with? 


Mr. Kelleher:—We propose to read now some of the docu- 
mentary evidence to the jury. 
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(Counsel discussed further with the Court admission of docu- 
ments.) 

Mr. Kelleher:—I now read from exhibit 248, carbon copy of 
original letter, over the signature of defendant Cutter, addressed 
to Dr. J. 1. Scarborough, Trinity Hospital, 2000 Main Street, 
Little Rock, Ark., Sept. 9, 1935: 


U. S. EXHIBIT 248 


“It has been reported that Trinity Hospital is engaged in contract 
practice of medicine, 

“In order that we may have reliable information on this point, will 
you be good enough to explain just what is the form of service in which 
you are engaged? Could you send me samples of your announcements 
and agreements? Do you employ solicitors to procure clients? 


“Very truly yours,” 


Exhibit 249 is a letter from J. I. Scarborough to the American 
Medical Association, Attention: Dr. William D. Cutter, dated 
Sept. 16, 1935: 

Usease 


EXHIBIT 249 


“Dear Dr, Cutter: 

“Replying to your inquiry of the 9th, I wish to confirm the report 
that Trinity Hospital is engaged in contract practice. 

“The attitude of the A. M. A. toward us in this matter has been so 
arbitrary, unreasonable and unfair that we feel disinclined to discuss 
the matter further 

“Before going to the trouble to supply you with the information 
requested may I ask what is the purpose of your inquiry and what use 
you expect to make of the information, if supplied? 

“Please understand that there is nothing in our plan of practice to he 
concealed and that my remarks are not directed at you personally but 
at the organization which you represent. In fact I have very pleasant 
recollections of you back in the old Baltimore days. 


“Very truly yours, 
J. I. Scarborough.” 


Exhibit 256 is a carbon copy of an original letter over the 
signature of the defendant Cutter. It is dated Sept. 23, 1935, 
addressed to Dr. J. I. Scarborough, Trinity Hospital, 2000 Main 
Street, Little Rock, Ark.: 


U. S. EXHIBIT 256 
“Dear Dr. Scarborough: 


“Thank you for your letter of September 16. One of the duties 
assigned to this Council on Medical Education and Hospitals is to main- 
tain a Register of Hospitals accepted by the American Medical Asso- 
ciation. I am pleased to send under separate cover a copy of the 
Register with our compliments. 

“J need not tell you the benefits that come to a hospital through 
recognition in that Register and the favorable publicity which is given 
since the Register is published in every issue of the American Medical 
Directory and in the special Hospital Numbers of THe JoukNAL OF THE 
American Mepicat ASssocraTION. 

“Enclosed is a cupy of the ‘Essentials of a Registered Hospital’ and a 
copy of the ‘Principles of Medical Ethics’ to which the ‘Essentials’ make 
reference. Our object in writing to you was to extend to you the 
privilege of speaking for the hospital, and particularly supplying infor- 
mation on those points against which some objections have been made 
and which practices if they do exist and if persisted in would jeopardize 
the registration of the hospital. “Very truly yours,” 


In the margin is a pencil notation reading as follows: 


“No reply to 10-7-35. Continue hospital in Register?” 

Exhibit 250 is a letter from C. T. Snyder, Superintendent, 
Trinity Hospital, to American Medical Association, Attention: 
Medical Directory Department, dated July 7, 1936: 


U. S. EXHIBIT 250 
“Gentlemen: 


“We received our new medical directory today, on our order of August 
20, 1935, signed by Dr. M. D. Ogden of our staff, and I find that our 
hospital is left out of the listing of Little Rock hospitals. 

“All information blanks ever received from you have been filled out 
and returned promptly. We have been listed every year since 1924 and 
have bought a directory every year. We are interested in knowing the 
reason for the omission. “Yours very truly, 


Trinity Hospital.” 


Exhibit 251 is a carbon copy of an original letter written over 
the signature of the defendant Cutter, dated July 16, 1936, 
addressed to Miss C. T. Snyder, Superintendent, Trinity Hos- 
pital, Little Rock, Ark.: 


U. S. EXHIBIT 251 
“My dear Miss Synder: 


“Your letter of July 7 to the Directory Department has been referred 
to the Council on Medical Education and Hospitals. ‘This Council pre- 
pares the lists of hospitals for the Directory. 

“We have, as you say, been pleased to carry the Trinity Hospital in 
our directory list and register of hospitals for a number of years. How- 
ever, it became apparent that policies adopted by the hospital made it 
inconsistent for us to further continue to endorse the institution before 
our readers. This has reference to methods resorted to in connection 
with the contract for hospitalization and medical service. 


———ee 
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“We had correspondence with Dr. J. I. Scarborough but did not 
receive any answer to our letter written him on September 23, 1935. 


“Very truly yours,” 


Exhibit 210 is an original letter from John Walker Moore to 
the Editor of the American Medical Association, Chicago, 
Illinois, on the letterhead of the Louisville City Hospital, dated 
May 14, 1937: 


“Dear Sir: 

“J have a letter from the Trinity Hospital Private Clinic, Little Rock, 
Ark., asking me to recommend them an internist. In the letter they 
state that the clinic is owned and operated by Drs, J. I. Scarborough, 
M. D. Ogden, O, K. Judd and R. B. Moore, Ar? 

“Will you kindly inform me whether or not this clinic is in good 
standing. “Very sincerely yours, 

John Walker Moore 
Staff Executive.” 


U. S. EXHIBIT 210 


Exhibit 209 is a carbon copy of an original letter over the sig- 
nature of defendant Cutter dated May 17, 1937, addressed to 
Dr. John W. Moore, Louisville City Hospital: 


U. S. EXHIBIT 209 

“My dear Doctor Moore: 

“Trinity Hospital, operated by the physicians mentioned in your 
letter, is not recognized in the American Medical Association register of 
hospitals. We also understand that their scheme of contract practice 
is not in harmony with their local medical organization, the County 
Medical Society. “Very truly yours,” 


Exhibit 8 is a publication entitled “Proceedings of the House 
of Delegates of the American Medical Association, the Eighty- 
Fifth Annual Session held at Cleveland, Ohio, June 11-15, 1934,” 
and on page 35 appears the following headed, “Resolution limit- 
ing physicians on staffs of hospitals approved for intern training 
to members of component county medical societies” : 


U. S. EXHIBIT 8 (EXCERPT) 


“Dr. G. Henry Mundt, Illinois, presented the following resolution, 
which was referred to the Reference Committee on Medical Educa- 
tion: (45) (46) 

“Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Medical Education and Hospitals to take this under advise- 
ment.” 


Subsequent portions of the proceedings show that that resolu- 
tion was adopted by the House of Delegates. 

Exhibit 246 is a carbon copy of an original letter over the 
signature of defendent Cutter dated Dec. 1, 1936, addressed to 
Dr. Christopher G. Parnell, Medical Director, Rochester General 
Hospital, Rochester, N. Y.: 


U. S. EXHIBIT 246 
“Dear Dr. Parnell: 


“We wrote you on September 8 calling your attention to a recent 
resolution passed by the House of Delegates of the American Medical 
Association, as follows:” 


The resolution is then quoted. 


“Our analysis of the recently submitted staff list was quoted in the 
inspection report which was sent you at the same time, 

“We are anxious to learn from approved hospitals as to whether they 
are in general agreement with the principle laid down in this resolution, 
and would be pleased to have your comments in the matter.” 


“Very truly yours,” 


Exhibit 254 is an original letter from C. G. Parnall to Dr. 
William D. Cutter, Secretary, American Medical Association, 
dated Dec. 17, 1936: 


U. S. EXHIBIT 254 
“Dear Dr. Cutter: 


“Relative to the resolution of the House of Delegates favoring a rule 
by the Council on Medical Education and Hospitals limiting membership 
on a hospital staff to members in good standing of local county societies, 
I am in somewhat of a quandary as to just what to say. Personally I 
feel that members of hospital staffs should be members of their local 
county societies. However, I do not believe in any inflexible rule 
setting up such a stand of eligibility. 

“J suggested to our Board of Directors a change in the By-Laws 
relating to staff appointments, requiring that unless otherwise voted by 
the Medical Board, no physician would be eligible to the Visiting and 
Associate positions of the staff unless he is in 
of the county medical society. When this proposal was referred to the 
Medical Board for an opinion, I was rather surprised to find that 
members—all members of the county medical society—were unanimously 
against it. Their feeling was that the county medical gene A should 
stand on its own merits and that it should offer enough of f 
practically every member of a hospital staff would seek membership, 
and that anything that savored of compulsion would 
to the same thing that rouses the resentment of doctors to the actions 
and attitudes of nonmedical organizations. 
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“It was pointed out that only a small percentage of the staff were 
not members of the county society and that most of this group were 
younger men, most of whom will shortly join the county society. I 
am sending you a list of our staff appointments for the hospital year 
1935-36, with the non-members checked. You will note that allowing for 
duplications, excluding the Honorary and Consulting Divisions, there are 
128 members, 118 of whom are members of the county society, leaving 
10, or 8%, who are not. Even on the Honorary inactive staff of seven 
members, all but one being over 75 years of age, there is only one who 
is not a member of the county socicty. Of the 22 on the Consulting 
Staff, the only two who are not members of the county society are the 
Professor of Bacteriology at the University and a bacteriologist who is 
not an M.D. Our Staff represents practically one fourth of the active 
membership of the county society. On its membership are the President 
of the New York State Medical Society; the President, the President- 
Elect and the Secretary of the Medical Society of the County of Monroe, 

“I personally have been a member of the American Medical Associa- 
tion continuously for over thirty years and two of my sons are members 
of county societies. 

“Under the circumstances, as far as support of organized medicine is 
concerned, could the House of Delegates very well hold that the Roches- 
ter General is an unfit place for the training of interns? 

“With warmest personal regards and wishes for a Merry Christmas 
and a successful New Year, I am, 

“Sincerely yours, 
C. G, Parnall.” 


Exhibit 255 is a carbon copy of an original letter over the 
signature of defendant Cutter, dated Dec. 21, 1936, addressed 
to Dr. C. G. Parnall, Medical Director, Rochester General Hos- 
pital, Rochester, N. Y.: 


U. S. EXHIBIT 255 
“My Dear Doctor Parnall: 


“In response to your letter of December 17, let me express my 
appreciation of your information and your comments on the affiliation 
of your staff members with your medical society. 

“The intention behind the resolution referred to was to smoke out 
from the staft of some hospitals certain men who were regarded as 
objectionable but whom the hospital felt a delicacy in removing. 

“IT notice in the figures which you have kindly supplied, that your 
staff enjoys a very fortunate position with regard to the support of your 
professional organization, and that apparently any object which the 
Council might have had in view has already been anticipated. 


“Cordially yours,” 


Exhibit 30 is a carbon copy of an original letter over the 
signature of C. M. Peterson of the American Medical Associa- 
tion, dated Dec. 22, 1937, addressed to Mr. Theodore Wiprud, 
Executive Secretary, Medical Society of Milwaukee, Wisconsin: 


U. S. EXHIBIT 30 
“Dear Mr. Wiprud: 
“Enclosed are the regulations governing internship approval by the 
Council. 
“To this should be attached the following resolution of the House of 


Delegates of the American Medical Association adopted in Cleveland 
1934,” 


And the resolution which I have read is quoted. 


“As far as the language of the resolution is concerned, no distinction 
is drawn between the full attending staff and other staff divisions. Asa 
matter of actual practice, we carefully check the honorary, consulting, 
full attending and associate attending staffs in conjunction with our 
program of inspections. We obtain at the same time a list of all phy- 
sicians who have courtesy privileges only. We do not check the courtesy 
list unless we find that all members of the other divisions are in good 
standing simply because of the magnitude of the task. 

“Under this principle we nevertheless call the attention of the authorities 
and staff of every hospital inspected and we have received favorable 
replies in practically every instance. 

“If we can be of further aid to you in explaining our method of 
procedure as outlined above, please call upon us. 


“Very truly yours,” 


Exhibit 145 is an opinion of the Judicial Council of the Ameri- 
can Medical Association entitled, “Appeal to the Judicial Council 
of the American Medical Association of Dr. A. L. Curtin, Dr. 
H. C. Dallwig, Dr. J. E. Rueth, Dr. Gerald A, Sullivan, Dr. 
H. F. Walters, from the Decision of the Council of the State 
Medical Society of Wisconsin affirming the action of the Board 
of Directors of the Medical Society of Milwaukee County, Wis- 
consin, expelling the above named doctors from membership.” 

The opinion is dated Feb. 15, 1938, and the opinion reads as 


follows: 
UV. S. EXHIBIT 145 


“In 1935, at a meeting of the State Medical Society of Wisconsin, 

was taken disapproving the establishment of any plan for the 

medical care of low income groups by persons not representing the State 
or County Societies, 

“On February 8th, 1936, a special meeting of the Board of Directors 
of the Medical Soci of Milwaukee County was called to discuss a 
plan for the care red a eae on, of ee gee cont) Hae 

y proposed rs, Curtin, Rueth and others. rs. Rueth, 
Garta 30d Dallwig were present. The essential features of the plan as 
presented by this group were as follows: 
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“1, Unlimited medical and surgical service for $1.00 per month for a 
single man; $2.00 per month for a man and wife; $3.00 per month for 
man, wife and family. : 

“2. Only diseases excluded from the plan—mental and contagious. 
Hospitalization not included. 

“3. There would be no solicitation of patients. 

“4, All physicians who joined the clinic would benefit from any profits. 

“5. Patients may select any physician on the staff. 

“6. Preventive treatment not included in the plan. 

“7, No written contract between patient and clinic. Participants 
in plan restricted to those with income of $200.00 or less per month. 

“It was stated that plans to remodel proposed offices had been made, 
a lease had been signed, but no equipment had been purchased. 

“Between February 10, 1936, and February 14th, meetings of the 
Public Policy Committee and the Board of Directors were held and 
Drs, Curtin, Rueth and Dallwig notified by letter that the plan was 
disapproved. At the February 14th meeting the Board of Directors 
directed letters requesting resignation from the society be sent to the 
doctors proposing the plan. These letters were sent February 18th and 
were in the form of charges citing nine offenses. 

“Late in February, on the advice of counsel the doctors proceeded 
with their plans and on February 26th announced that the clinic would 
open for business April 1, 1936. In their letter of announcement they 
stated that subscribers ‘must come of their own free will and without 
solicitation,’ making it very plain that the doctors as physicians were so 
restricted by the Principles of Medical Ethics. 

“March, 1936. About the middle of March the International Har- 
vester Council (an employees’ organization) prepared ‘Instructions to 
Patients,’ of which the clinic doctors had 1,000 copies printed to be 
given out in the plant to those subscribing to the plan. 

“March 17th the doctors by letter refused to resign from the medical 
society denying all charges contained in the letter requesting their 
resignation. March 20th at a special meeting the Board of Directors 
formally preferred charges and directed that an answer be filed by 
March 27th. The doctors made answer and a hearing was had March 
30th. At this hearing the accused were found giulty and expelled on 
three counts, viz.: 

“1, Violation of Chapter XI, Sec. 3. By-Laws of the State Society 
(conduct tending to defeat the purposes of the society). 

“2. Violation of Chapter III, Art. 1, Sec. 4, Principles of Medical 
Ethics (Solicitation of patients, advertising). 

“3. Violation of Chapter III, Art. VI, (Revised) Sec. 3, Principles of 
Medical Ethics (contract practice contrary to sound public policy). 

“Appeal from the action of the Board of Directors of the Medical 
Society of Milwaukee County to the Council of the State Medical Society 
of Wisconsin and from the decision of that Council approving the action 
of the county society to the Judicial Council of the American Medical 
Association was duly made and heard. The claim was made by the 
appellants before the Judicial Council that they had not had a fair trial 
before the Council of the State Medical Society of Wisconsin by reason 
of the fact that the Executive Secretary of the State Association had 
furnished legal counsel at the trial of the appellants before the Board of 
Directors of the Medical Society of Milwaukee County. thus prejudicing 
the Council of the State Medical Society of Wisconsin against their cause 
on appeal. The Judicial Council finds no evidence supporting such claim. 
It believes that such employment was customary and only for the purpose 
of protection of both sides of controversies by assuring that procedure 
should be correct and each side protected in its rights. The counsel was 
discharged on the completion of the trial before the Board of Directors 
of the county society and had no connection with any further procedures. 

“The Judicial Council affirms the action of the Council of the State 
Medical Society of Wisconsin in respect to the charge of violation of 
Chapter III, Art. I, Sec. 4, of the Principles of Medical Ethics (solicita- 
tion of patients, advertising). The Board of Directors of the county 
society found these appellants guilty on this charge. The Council of the 
state society affirmed that decision. The Judicial Council finds no error 
in the interpretation of the Principles of Medical Ethics by either of these 
bodies, nor error in procedure. 

“The Judicial Council affirms the action of the Council of the State 
Medical Society of Wisconsin in respect to the charges of violation of 
Chapter III, Art. VI, (Revised) Sec. 3, Principles of Medical Ethics 
(contract practice contrary to sound public policy). The appellants claim 
that at the time charges were preferred against them (March 20, 1936) 
and they were expelled (March 30, 1936) they were not operating under 
the plan and engaging in contract practice; that their practice under the 
plan did not begin until April 1, at which time the clinic was opened; 
that therefore they were not guilty when and as charged. . 

“The fact that no medical care had as yet been given at the time 
charges were preferred is not a reversible error in procedure. The 
appellants had abundant warning that the plan under which they proposed 
to operate was disapproved by the Board of Directors of the county 
society. They officially presented their plan to the board on February 
8th, 1936. On February 14th, after disapproval of the plan, and after 
statements by the appellants to the Board of Directors that they would 
prosecute the plan even though disapproved, they were officially notified 
of disapproval and request for their resignation was made which request 
was refused. 

“That at the time charges were preferred against them they had not 
as yet treated a patient under the plan is inconsequential. Certain pre- 
liminary resoasatinda to treat patients necessarily had to be made before 
giving service but such preparations would not be made unless assurance 
were had by either written or verbal agreement or understanding which 
constituted a contract. The appellants were therefore engaged in contract 
practice from the time the agreement was made notwithstanding the fact 
that the preparations to treat patients had not been completed, — 

“The Judicial Council is distinctly of the opinion that practize under 
the terms and conditions to which these appellants have agreed with the 
employees of the International Harvester Company constitutes a violation 
of Chapter III, Art. VI, (Revised) Sec, 3, of the Principles of Medical 
Ethics (contract practice contrary to sound public policy), 

“In respect to the charge that the appellants violated Chapter XI, 
Sec. 3, By-Laws of the State Medical Society of Wisconsin, the Judicial 


Council makes no pronouncement. It is not necessary that an accused 


shall be guilty on all charges made. If the accused is guilty on one or 
more major charges and no reversible error in the procedure of the trial is 
found, the Judicial Council will not interfere in the verdict pronounced 
by the county society and upheld by the state association, These appel- 
lants were found guilty by the Board of Directors of the Medical Society 
of Milwaukee County on two major charges of violation of the Prin- 
ciples of Medical Ethics of the American Medical Association, which 
action was sustained by the Council of the State Medical Society of 
Wisconsin. There was no reversible error in the proceedings. 

“The actions of the Board of Directors of the Medical Society of 
Milwaukee County and of the Council of the State Medical Society 
of Wisconsin is approved.” 


Exhibit 232 is a carbon copy of an original letter written over 
the signature of the defendant Cutter and addressed to Dr. E. T. 
Thompson, Medical Superintendent, Mount Sinai Hospital, Mil- 
waukee, dated July 17, 1936: 


U. S. EXHIBIT 232 
“Dear Doctor Thompson: 

“It has come to our attention, through correspondence with the Medical 
Society of Milwaukee County, that certain physicians have been expelled 
from that society through participation in an organization known as 
‘Milwaukee Medical Center.’ It is also reported that certain of these 
same individuals continue as members of your attending staff with hos- 
pital privileges. 

“May we call your attention to the recent resolution passed by the 
House of Delegates of the American Medical Association as follows: 

“Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Medical Education and Hospitals to take this under advise- 
ment, 

“What possibility, if any, exists for observance of the principle laid 
down in this resolution? 

“Very truly yours,” 


Exhibit 233 is an original letter from E. T. Thompson to 
William D. Cutter, M.D., Secretary, American Medical Associa- 
tion, dated July 30, 1936: 


U. S. EXHIBIT 233 
“Dear Dr. Cutter: 

“This letter will acknowledge with thanks your inquiry of July 17th, 
1936 in regard to the controversy between the Milwaukee County Medical 
Society and the members of the Milwaukee Medical Center. 

“Mount Sinai Hospital has been forced, because of fear of itself being 
involved in legal complications, to take the stand that until this matter 
is adjudicated it is deemed advisable to take no drastic action. 

“With kindest personal regards, 

“Very sincerely yours, 
E. T. Thompson.” 


Exhibit 247 is a carbon copy of an original letter written over 
the signature of defendant Cutter to Dr. Edward T. Thompson, 
Superintendent, Mount Sinai Hospital, Milwaukee: 


“Dear Doctor Thompson: 
“Please let me thank you for your letter of July 30. It will be very 
greatly appreciated if you will let me know whenever any action is taken. 
“Cordially yours,” 


Exhibit 244 is a carbon copy of a letter written over the 
signature of defendant Cutter dated Oct. 24, 1936, addressed to 
Dr. Edward T. Thompson, Superintendent, Mount Sinai Hos- 
pital, Milwaukee: 

U. S. EXHIBIT 244 
“Dear Doctor Thompson: 

“This is in continuation of our previous correspondence about qualifica- 
tions for staff membership in Mount Sinai Hospital. We have been 
informed that the Council of the Wisconsin State Medical Society has 
upheld the action of the Milwaukee County Medical Society in expelling 
certain physicians for unethical behavior. 

“How does this action affect Mount Sinai Hospital? Are all members 
on your staff in good standing with the Milwaukee County Medical 
Society or eligible for membership in that society? 

“Very truly yours,” 


Exhibit 245 is an original letter from Edward T. Thompson, 
M.D., to William D. Cutter, M.D., Secretary of the American 
Medical Association, Chicago, dated Oct. 30, 1936: 


U. S. EXHIBIT 245 
“Dear Mr. Cutter: 

“T have your letter of October 24th in regard to the action of the 
Council of the Wisconsin State Medical Society expelling certain physi- 
cians from the Milwaukee County Medical Society. 

“T beg to inform you that the situation at Mount Sinai Hospital is still 
in status quo, 

“Very truly yours,” 


Exhibit 234 is a carbon copy of an original letter over the 
signature of the defendant Cutter addressed to Dr. Edward T. 


116 US owe US. 


Thompson, Superintendent, Mount Sinai Hospital, Milwaukee, 
dated Nov. 27, 1936: 


“Dear Doctor Thompson: 

“We have now received word from all hospitals in Milwaukee con- 
cerning the status of certain physicians who were recently expelled from 
the Milwaukee County Medical Society. 

“This matter will be reviewed by the Council at its next regular 
meeting in February following which we will be in position to acquaint 
you with any further action or recommendation, 

“However, if any changes occur in the situation at Mount Sinai Hos- 
pital we shall be very glad to have you keep us advised, 


“Very truly yours,” 


Exhibit 216 is an original letter from Edward T. Thompson 
to William D. Cutter, M.D., American Medical Association, 
Chicago, dated Oct. 22, 1937: 


“Dear Dr. Cutter: 

“Considerable time has elapsed since I communicated with you in 
regard to the status of the men associated with the Milwaukee Health 
Center. As you will recall, these men were expelled from the County 
Medical Society over a year and a half ago and at that time you wrote 
to me to ascertain the attitude of Mount Sinai Hospital, which letter I 
answered under date of July 30th, 1936, 

“We have heard nothing definite in regard to this matter since that 
date and we are anxious to know where the matter stands at the present 
time. Has the action of the County Medical Socicty been upheld by the 
American Medical Association? If not, when will action be taken? 

“Mount Sinai Hospital has always been, and I hope will always be, 
cooperative with organized medicine, and where we can be of assistance 
to the County Medical Society, we do not hesitate to render such 
assistance, In fact I have on my desk at the present time a thank you 
letter from the secretary of the County Medical Society thanking the 
hospital for its participation in a Preschool Round Up. 

“As I explained in previous correspondence, we have withheld decision 
in regard to physicians from the Milwaukee Health Center pending 
action by the American Medical Association. 

“T hope to be in Chicago on Tuesday, October 26th, and would like 
to have the opportunity of discussing this matter with you. 

“With kindest personal regards, I am 
“Very truly yours, 
Edward T. Thompson, M.D.” 


Leading off from the next to the last, paragraph of the letter, 
which reads, “I hope to be in Chicago on Tuesday, October 
26th,” is a pencil notation reading: 

“A. T. doesn't know if he called.” 


Exhibit 217 is a carbon copy of a letter over the signature of 
the defendant Cutter addressed to Dr. Edward T. Thompson, 
Superintendent, Mount Sinai Hospital, North Twelfth Street 
and West Kilbourn Avenue, Milwaukee, dated Nov. 3, 1937: 


U. S. EXHIBIT 217 
“Dear Doctor Thompson: 

“The matters about which you inquire are still under discussion by the 
Judicial Council of the American Medical Association. As soon as a 
decision has been reached, we shall be sure to apprise you of the fact. 

“Very truly yours,” 


Exhibit 206 is an original letter from Edward T. Thompson, 
M.D., to William D. Cutter, Secretary, on the letterhead of 
Mount Sinai Hospital, Milwaukee, dated April 6, 1938: 


U. S. EXHIBIT 206 
“Dear Dr. Cutter: 

“I am writing you to ascertain whether or not there has been any 
change in the situation concerning compulsory County Medical Society 
membership on approved voluntary hospital staffs. 

“Jt has been several months since any correspondence has passed 
between us and since we are vitally interested in this matter, I would 
appreciate hearing from you in regard to it. 

“With kindest personal regards, I am 
“Very truly yours, 
Edward T. Thompson, M.D.” 


Exhibit 207 is a carbon copy of an original letter written over 
the signature of defendant Cutter addressed to Dr, Edward T. 
Thompson, Superintendent, Mount Sinai Hospital, North Twelfth 
Street and West Kilbourn Avenue, Milwaukee, dated April 13, 
1938: . 

U. S. EXHIBIT 207 
“Dear Doctor Thompson: os 

“W. tly been informed that the Judicial Council of the 
Aciatie Wediat Res jation has sustained the action of the Milwaukee 
County Medical Society in os matter of certain physicians recently 

xpelled from society membership. 

: Aveordtualis acon be anxious to know what action Mount Sinai 
Hospital is taking in respect to the resolution of the House of Delegates 
pertaining to staff appointments in hospitals approved for intern training. 


“Very truly yours,” 


AM Av ET AL. . 


Exhibit 208 is an original letter from Edward T, Thompson, 
Superintendent, addressed to the defendant William D. Cutter, 
dated April 15, 1938: 


U. S. EXHIBIT 208 
“Dear Dr. Cutter: 

“Thank you for your letter of April 13th, I note that you referred 
to the resolution of the House of Delegates pertaining to staff appoint- 
ments in hospitals approved for intern training. In checking our cor- 
respondence J] note under date of July 17th, 1936 you wrote as follows: 

“‘May we call your attention to the recent resolution passed by the 
House of Delegates of the American Medical Association, as follows: 

“© ¢Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Education and Hospitals to take this under advisement."'’” 

“We note particularly that this resolution passed by the House of 
Delegates was referred to the Council on Medical Education and Hos- 
pitals, We are wondering whether or not the Council on Medical Educa- 
tion and Hospitals has taken any definite stand in regard to this matter. 

“IT would appreciate receiving this information as soon as possible in 
order that I may present the whole matter to the staff this next regular 
meeting. “Very truly yours, 

Edward T. Thompson, M.D.” 


Exhibit 211 is a carbon copy of an original letter over the 
signature of F, H. Arestad, M.D., of the American Medical 
Association, addressed to Dr. Edward T. Thompson, Superin- 
tendent, Mount Sinai Hospital, Milwaukee, dated May 5, 1938: 


Wes ewe B LT 211 
“Dear Doctor Thompson: 


“In the absence of Dr. William D. Cutter, I have been requested to 
reply to your letter of April 15. May I say first of all that the American 
Medical Association does not have, nor does it assume, legal authority 
over any hospital and consequently does not presume to dictate how 
hospitals should conduct their affairs. 

“If, however, a hospital desires the endorsement of the Council, it 
should be willing to comply with the principles which the American 
Medical Association considers necessary. One of the basic requirements 
is that the medical staff should be composed of regular physicians properly 
qualified as to training, licensure and ethical standing. 

“When a hospital, therefore, employs physicians expelled from county 
medical society membership on the basis of unethical conduct it is obvious 
that the hospital’s standing is involved not only from the point of view 
of intern training but also as regards basic registration. We are anxious, 
therefore, to be notified of any action taken by your executive board. 

“Very truly yours, 
F. H. Arestad, M.D.” 


Exhibit 205 is a carbon copy of an original letter over the 
signature of defendant Cutter addressed to Dr. Edward oti 
Thompson, Mount Sinai Hospital, dated July 14, 1938: 


U. S. EXHIBIT 205 

“My dear Doctor Thompson: 

“In view of the fact that we have received no reply to our letter of 
May 5 and no notification of any action taken with respect to the. employ- 
ment of physicians expelled from the county medical society, we wish to 
inform you that we are recommending to the Council that Mount Sinai 
Hospital be removed from the approved intern list and also from the 
Register of the American Medical Association. 


“Very truly yours,” 


Exhibit 212 is a carbon copy of an original letter over the 
signature of the defendant Cutter addressed to Dr. Edward T. 
Thompson, Medical Superintendent, Mount Sinai Hospital, Mil- 
waukee, dated July 20, 1938: 


U. S. EXHIBIT 212 
“Dear Doctor Thompson: 

“With reference to your recent telephone inquiry we wish to state 
that in our opinion the action taken by the county medical society in 
expelling physicians for unethical practice constitutes an equal censure 
of other doctors participating in the same clinic enterprise. 

- “Very truly yours,” 


Exhibit 213 is an original letter from Edward T. Thompson, 
M.D., to William D. Cutter, Executive Secretary, American 
Medical Association, dated July 21, 1938: 


U. S. EXHIBIT 213 

“Dear Dr, Cutter: 

“This will inform you that on recommendation of the Executive Com- 
mittee of the Staff of Mount Sinai Hospital and ratification by the Board 
of Directors of the Mount Sinai Hospital, Drs. A. L. Curtin and H. F. 
Wolters were removed from the active staff of Mount Sinai Hospital and 
courtesy privileges were withdrawn from these two men, as well as from 
Drs. Sullivan, Rueth and Dallwig, in accord with your letter dated 
July 14th, 1938 and telephone conversation held with you on Friday, 
July 15th, 1938. “Very sincerely yours, 

Edward T, Thompson, M.D,” 


Senora me 
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Exhibit 214 is an original letter from Edward T. Thompson, 
Superintendent, Mount Sinai Hospital, to the defendant Cutter, 
dated July 21, 1938: 

U. S. EXHIBIT 214 
“Dear Dr, Cutter: 

“To supplement our letter of July 21st and to conform with your letter 
of July 20th we wish to inform you that Dr. B. H, Oberembt has been 
removed from the courtesy staff of Mount Sinai Hospital and courtesy 
privileges withdrawn. “Very truly yours, 

Edward T. Thompson, M.D.” 


Mr. Lewin:—I shall read an original letter from M. W. 
Ireland to defendant Cutter, letter dated March 27, 1937, which 


bears the stamp “Council on Medical Education and Hospitals.” 
This is Exhibit No. 295: 


U. S. EXHIBIT 295 
“My dear Cutter: 

“The facts below just came to my knowledge and I am going to drop 
them on yeur desk. It may be old stuff to you people around head- 
quarters 

“The early part of the week a couple of men from the Home Owners’ 
Loan Corporation (H, O. L. C.) visited the Surgeon General of the Army 
to say that they wanted to cbtain the services of a doctor to look out 
for*the health of their personnel, which incidentally is quite large. After 
the consultation, the Surgeon General asked Colonel Glenn Jones, a 
retired medical officer, to visit these people. After this visit which lasted 
for a period of two or three hours, Jones telephoned to the Surgeon 
Genera) to the effect that this was nothing but an entering wedge to the 
establishment of state medicine and so far as he could make out the 
Twentieth Century Finance Corporation of New York City was going 
to pay the expenses of this so-called medical care for the personnel of the 
H. O. L. C. Needless to say, Jones and the Surgeon General are dropping 
it like a hot cake. 

“Just treat this information as though it blew in your window as I 
don’t want to be the person to embarrass the Surgeon General if there 
should be any embarrassment. Some of the prominent doctors in Wash- 
ington are going to be wised up. 


“With best wishes, 
“Faithfully yours, 
M. W. Ireland.” 


And a postscript, 


“Reynolds has it in the back of his head that maybe the two chaps 
from the H. O. L. C. thought they were in Parran’s office when they 
were talking te him.” 


And on the bottom of this letter is this notation in pencil: 
“Copy sent to Dr. Woodward and Dr. Leland 3-31-37.” 


Exhibit 236, which is a carbon copy of an original letter from 
the defendant Cutter to Dr. Daniel H. Kress, the Medical Direc- 
tor of Washington Sanitarium and Hospital, Takoma Park, Md., 
dated July 27, 1937: 

U. S. EXHIBIT 236 

“Dear Doctor Kress: 

“The enclosure is a copy of Dr. C. H. Peterson’s notes on the 
present status of intern training at Washington Sanitarium and Hos- 
pital, which should be considered in conjunction with previous inspec- 
tion reports which have been submitted to your institution. 

“Your particular attention and that of other members of your staff 
is called to the recommendations enumerated at the end of the state- 
ment. It would be a matter of interest to this office to learn whether 
you consider these recommendations acceptable and the possibility for 
their adoption in your educational program. Such a statement would 
be useful to the Council when it meets in October in order to deter- 
mine whether internship approval should be continued or not. 

“May we also call your attention to a recent resolution adopted by 
the House of Delegates of the American Medical Association, the 
language of which is as follows: 

“"‘*Resolved, That it is the opinion of the House of Delegates of _the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education 
and Hospitals should be limited to members in good standing of their 
local county medical societies and that the House of Delegates requests 
the Council on Medical Education and Hospitals to take this under 
advisement.’ bi =) 

“Analysis of the staff is included in the report. What possibility, 
if any, exists for the observance of this recommendation at Washington 
Sanitarium and Hospital? 

“Very truly yours,” 


Exhibit 235, which is an original letter from Dr. Kress, the 
Medical Director of the Washington Sanitarium and Hospital, 
back to Dr. Cutter, dated Sept. 28, 1937: 


U. Ss EXHIBIT 235 

“Dear Dr. Cutter: 

“The copy of the report of Dr. C. M. Peterson’s inspection of the 
Washington Sanitarium and Hospital has been very carefully gone 
over by the Staff of this institution, A committee was appointed to 
consider in detail the recommendations made in the summary of the 
report and the following plans have been worked out: 

“1, In order to provide for more careful supervision of the record 
work of interns it was decided 

(a) that daily the Record Librarian shall check the previous day's 
admissions for the recording of working impressions and report all 
delinquencies to the Medical Director to whom each physician shall be 
directly responsible. 
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(b) that the following regulation of the Board of Trustees of this 
institution shall be rigidly adhered to: ‘If outside attending physicians 
do not furnish the complete history of their cases within 48 hours after 
admission, the intern shall be asked to secure same and to make routine 
physical examinations—this not to include pelvic examinations.’ 

(c) that hospital follow-up and instruction in differential diagnosis 
as it refers to the recorded working impressions shall be a part of the 
teaching program of each physician to whose service the intern is 
assigned. 

“2 and 3. In order to provide for better instruction in clinical 
and tissue pathology it was decided and has been arranged that there 
shall be weekly a clinical pathological conference conducted by Col. 
J. E. Ash, the pathologist, on Sunday morning from 11:30 to 12:00 
o'clock, that the interns shall be required to be present at these 
conferences and the immediate staff shall be expected to attend. 

“4. In order to comply better with the recommendation regarding the 
definite assignments as listed on the report our rotating schedule con- 
tains the following: 

a. Surgery—16 weeks, 10 days. 

b. Medicine, Pediatrics—12 weeks, 

c. Obstetrics, Gynecology—4 weeks. 

d. Night Duty (Obstetrics, Gynecology, Medicine, 
gency Surgery) and Clinic—16 weeks, 10 days. 

“In regard to the resolution of the House of Delegates of the A. M. 
A. concerning the limiting of physicians on the staffs of hospitals 
approved for intern training to members in good standing of their 
local county medical societies, we would say that each application for 
staff appointment, which is form 561 of the Physicians’ Record Company, 
calls for the medical societies to which the applicant belongs. Would 
this meet the requirement of the resolution? I believe that a satis- 
factory staff analysis could be made from our staff appointment file, 
for the average physician is quite careful in filling in the information 
desired on the application. Any recommendation or suggestion in 
regard to this will be greatly appreciated. 


“Sincerely yours, 
“PD. H. Kress, M.D.” 


Exhibit 231, which I shall read, is a carbon copy of an original 
letter from the defendant Cutter back to Dr. Kress, dated Oct. 5, 


1937: 
U. S. EXHIBIT 231 

“Dear Doctor Kress: 

“We appreciate having your letter of September 28 which supple- 
ments Dr, Peterson’s report on Washington Sanitarium Hospital. It 
is a matter of satisfaction to learn that his suggestions have been 
found acceptable and certain changes have been made in keeping 
therewith. 

“As far as the resolution of the House of Delegates is concerned. 
the intention remains that of hospitals stipulating membership in the 
county medical society as the basis for the assignment of hospital 
privileges. The great majority of hospitals with whom we have cor- 
responded on this point have agreed that this is a good basis on which 
to operate and, in fact, many have anticipated this recommendation by 
a considerable length of time. 


10 days. 


Pediatrics, Emer- 


“Very truly yours,” 


I shall now read a carbon copy of an original letter (Exhibit 
237) from the defendant Cutter to Sister Mary Rodriquez, 
Registered Nurse, Superintendent of the Georgetown University 
Hospital, Washington, D. C., dated Aug. 7, 1937: 


U. S. EXHIBIT 237 

“My dear Sister: 

“The enclosure is a copy of Dr. C. M. Peterson's notes on the 
present status of intern training at Georgetown University Hospital 
together with comments relating to the application for approval of 
residencies in surgery. Will you be good enough to submit this state- 
ment to officers of the staff who are responsible for the maintenance 
of the educational services for house officers? 

“A number of recommendations are incorporated at the end of the 
report. It is a matter of interest to this office to learn whether in 
your opinion these suggestions can be adopted. In consequence, any 
sapiens information which you care to submit will be appre- 
ciated. 

“In respect to the residency in surgery, your attention is called to 
the components which need further attention before full approval 
can be assigned. , 

“May we also call attention to a recent resolution adopted by the 
House of Delegates of the American Medical Association, which is 
as follows: 

= ‘Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education 
and Hospitals should be limited to members in good standing of their 
local county medical societies and that the House of Delegates requests 
the Council on Medical Education and Hospitals to take this under 
advisement.’ 

: “Analysis of the staff is included in the report. What possibility, 
if any, exists for the observance of this recommendation at George- 
town University Hospital? 

“Very truly yours,” 


ee hong is Lae original Lad from Sones Rodriquez, 
uperintendent rgetown University Hospital, back to 
the defendant Cutter, dated Oct. 18, 1937: 
U. S. EXHIBIT 238 
“My dear Dr, Cutter: 
“Your letter of August 7th, together with Dr. Peterson's notes on 
the present status of intern training in the Georgetown University 
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Hospital, have been presented at the October meeting of the Executive 
Staff. It gives me pleasure to report as follows: 


“All members to the Executive Staffs are nominated and elected 
annually, The Executive Staff ruled at its last meeting that no 
physician shall be nominated or elected to any Staff of the hospital 
unless he is a member of his local Medical Society or the American 
Medical Association. Members who are already on the Staffs, specified 
by you as not meeting these requirements, will be notified to qualify 
within the year. 

“T, John R. Cavanagh, B.S., M.D., Associate Clinical Professor of 
Medicine, was appointed Medical Director of the Dispensary on Sep- 
tember Ist, with Frank S, Horvath, M.D., Associate Clinical Protessor 
of Medicine, as Assistant. Dr. Cavanagh has made the following assign- 
ments: 

(a) The intern on Medicine I shall be in the clinic on Mondays, 
Wednesdays, and Fridays for the duration of the clinic period. 

(b) The intern on Medicine II shall be in the clinic on Tuesdays, 


_ Thursdays, and Saturdays for the duration of the clinical period. 


(c) The surgical intern shall be in the surgical clinic for the duration 
of the clinical period. 

(d) The Medical Resident shall be in the clinic at least one day a 
week, so that he may follow up cases discharged from the hospital. 

“II, The Intern Committee is holding regular meetings and check- 
ing the record work of the interns. Residents are assigned one day 
each week to conduct record conferences with the interns, these 
conferences to be supervised by the chiefs of the respective depart- 
ments.” 


Now, there is a great deal more to that letter, but it does 
not sae to this case, and I want to know if you care to have 
it read. 

Mr, Leahy:—We should like to have it read. 

Mr. Kelleher :—You want it read? 

Mr. Leahy:—Yes. 

Mr. Lewin:—All right: 


“TIT. Vincent J. Dardinski, A.B., M.A., M.D., Ph.D., was appointed 
full time clinical pathologist and Director of Clinical Pathological 
Laboratories on September Ist. He is directly in charge of the edu- 
cational program of the interns. With the assistance of the Professor 
of Medicine he is holding regularly conducted clinical pathological 
conferences with the interns each week. We feel that this procedure 
has already stimulated a greater interest in autopsies and pathological 
work; besides this the chiefs are holding conferences with the interns 
three times a week. 

“TV. A library has been installed in the interns’ suite and is now 
being equipped with approximately two to five hundred books and 
current medical journals to be furnished by the Georgetown Uni- 
versity School of Medicine. A Journal Club is also being organized 
and in addition to this the interns have access to the Georgetown Uni- 
versity Medical School library from 9 a.m. to 9 p.m., daily. _More- 
over the interns have available the libraries of the Director of Clinical 
Pathological Laboratories, and of the Professor of Medicine and of 
the Professor of Radiology. 

“V. (a) The Intern Committee is functioning with renewed activity 
and since receiving your letter an additional intern has been appointed. 
It is the plan of the Committee to further increase the Intern Staff 
as soon as possible. 

(b) The additional intern referred to in the preceding paragraph 
has been assigned to the surgical service; relieving much of the con- 
flict between operating room work and ward rounds. A system of 
weekly surgical grand rounds is now being instituted. 

(c) Arrangements have been made to have physical examinations and 
chest films done on all interns, including the present group, at the 
beginning and expiration of their term of service, 

(d) Besides the regularly conducted clinical pathological conferences 
each intern is assigned for a definite period to laboratory work, and 
instruction is under the supervision of Vincent J. Dardinski, A.B., M.A., 
M.D., Ph.D., clinical pathologist. 

(e) Each intern is now required to submit in writing to the Interns’ 
Committee a detailed by-monthly report of all his services. 

(f) Dr. Dardinski (who is in charge of the educational program) 
has instructed the residents to organize an Interns’ Club with the 
idea of arranging a schedule of speakers and subjects to be presented 
at regular meetings. 

“VJ, It is the idea of the Executive Staff, to fully cooperate with 
all the suggestions made in your report. We fully appreciate the com- 
ments which you have so kindly made and are pleased to state that 
most of them are already in operation. 

“Gynecology is conducted in this hospital as a major department 
under the direction of Professor Leon A. Martel who is certified by 
the American Board of Obstetrics and Gynecology. There are also 
two associates; one of whom is certified by The American Board of 
Obstetrics and Gynecology, and six assistants all of whom are espe- 
cially qualified in this work. I note that this was not included in 
Dr. Peterson’s report to you. 

“Very sincerely yours, 
“Sister Mary Rodriquez 
“Superintendent.” 


Exhibit 239, which is a carbon copy of a letter from the 


tter to Sister Margaret, Registered Nurse, Superin- 
one. = Srlone Hospital, dated Aug. 21, 1937: 


U. S. EXHIBIT 239 
a eae f Dr. C. M. Peterson's notes and 
‘ is a copy 0 . . Peterson's recom- 
ete eee to the opportunities available for interns at the 
Providence Hospital. Please refer this statement to the officers of 
the staff and members of the executive committee. 


“You will recognize that there are several factors that are not in 
conformity with the Council’s regulations governing internship approval. 
It is a matter of great interest to this office, therefore, to learn whether 
the recommendations enumerated at the end of the report are acceptable 
or not. As matters stand now, we believe quite likely that when this 
statement is submitted to the Council at its regular meeting early in 
November, internship approval will be withdrawn. Similarly, the 
application for approval of a residency in surgery is held in abeyance 
pending adjustment of the present situation. 

“We also append for your interest a recent resolution of the House 
of Delegates of the American Medical Association:” 


And then comes the resolution, the Mundt resolution, that has 
been read before. 


“According to our analysis, there are six members of your staff who 
are not affiliated with any of the constituent societics of the American 
Medical Association. 

“Very truly yours,” 


Exhibit 240, which is an original letter from Sister Rosa, the 
Acting Superintendent of Providence Hospital, back to the 
defendant William D. Cutter, dated Aug. 27, 1937: 


U. S. EXHIBIT 240 

“Dear Sir: 

“No words can express my distress at the possibility of losing the 
American Medical Association’s approbation of our Intern Training 
School. As requested, I presented the copy of Dr. Peterson’s notes 
and recommendations to our Staff President, Dr. J. J. Mundell, and 
the matter will be discussed in detail at a special meeting of the, Chiefs 
of our various Services, to be called next Tuesday. 

“I assure you, the recommendations at the end of the Report are 

acceptable and will be given major consideration. In fact, many points 
brought into relief during Dr. Peterson’s visit last June have been 
cared for satisfactorily. This is particularly true with regard to the 
patients’ Records which have improved noticeably since July first. 
: “You will receive, very shortly, notification from our Staff concern- 
ing their desire and intention to co-operate wholeheartedly in placing 
our Internship on a platform that will meet the requirements of the 
American Medical Association. Nothing will be omitted either by the 
Staff, the Hospital, or the Superintendent to prevent what would 
prove a dire catastrophe to Providence Hospital, the loss of its accredi- 
tation for Intern Training. 

“T trust that when the Association will receive assurance concerning 
the adjustment of all that is considered inefficient by Dr. Peterson, 
the approval of a residency in surgery will be granted. 

“Lest any discrepancy should occur, please communicate with me 
freely on the subject of our standing, that proper reformatory measures 
may be put immediately into execution. Our desire is to give 100 
per cent co-operation to the demands of the Association, and I trust 
that if some of these readjustments take a little time for development, 
the Association will bear patiently with the unforeseen delay. 


“Sincerely yours, 
“Sister Rosa 
“Acting Superintendent.” 


Exhibit 230, which is a carbon copy of a letter from the 
defendant Cutter back to Sister Rosa, dated Sept. 9, 1937: 


U. S. EXHIBIT 230 

“My dear Sister: 

“We acknowledge with thanks your letter of August 27 which 
expresses in convincing terms your desire to cooperate with this Council 
in improving intern training at Providence Hospital according to sug- 
gestions recently submitted by Dr. C. M. Peterson. 

“Tt will be a matter of great interest to receive the communication 
from the staff which you mention in your letter. 


Exhibit 241, which is a letter from Sister Rosa, the Acting 
Superintendent, and Dr. Claude C. Caylor, the Secretary, of 
Providence Hospital, to the defendant William D. Cutter, dated 


Oct. 12, 1937: 
Ur ss LXeLBIo, ~24) 

“Dear Doctor Cutter: 

“We have had several meetings of the Executive Staff of Providence 
Hospital for the purpose of considering the recommendations in Dr. 
- » Peterson’s report of his inspection of our Hospital on June 15, 
937. 

“The membership was furnished with copies of this report prior to 
the meetings in order that each might familiarize himself with its 
contents. 

“The staff agreed that the report was well founded, and unanimously 
agreed to meet the suggestions of the Council; Committees were 
appointed for the purpose of planning suitable regulations for interns 
and in order to obtain more efficient records. These Committees have 
submitted comprehensive reports. 

“In accordance with the recommendations which begin on page 8 
of Dr. Peterson’s report, the staff has acted as follows:—” 


Now I will ask you whether you care to read the whole letter 
or whether I can read those portions that are relevant to that 


uiry. 

Mr. Leahy:—No. Read the whole letter, because you empha- 
size Sister Margaret’s letter so much. Perhaps the jury would 
like to know what it was that she was referring to. . 

Mr. Lewin:—I can't believe they will be interested in this, 
but maybe they will: 

“J, An intern committee has been appointed, the duties of which 
shall be solely the appointment and supervision of interns, With 
respect to the physical examination of interns, the staff has vote: that 
appointees be given a physical examination immediately after their 


pe SEM Bt Ene - 


U.S.A. Use Ae Ae as 119 


acceptance of their appointments, and in addition, that a roentgen- 
ological examination be made of their chests immediately before entrance 
upon their term as interns, There is now being prepared a regular 
form for recording the detailed work of each intern, which records 
are to be regularly reviewed by the resident and the intern com- 
mittee. Meetings of the entire resident staff and the intern committee 
are to be held twice monthly, and the first of these meetings has 
already been held. The Hospital is now attempting to secure an addi- 
tional intern in order that the services may be so arranged that the 
entire morning of one intern may be spent with the pathologists in 
clinical laboratory and histopathological procedures, For the time being, 
the obstetrical and x-ray services have been combined under one 
intern. A combined clinical and journal club has been formed. This 
club is to mect twice monthly and one or more members of the staff 
are to be invited for the purpose of discussion and instruction, <A 
clinical pathological conference in conjunction with the medical or 
surgical service is to be held weekly. 

“2. The Staff was much chagrined at the first sentence in Dr. 
Peterson’s second recommendation, although it realized the truth of 
the statement. It was the unanimous opinion of the Staff, that the 
records form the only index of the work done by the attending, resident 
and nursing staff, and steps have been taken to provide records that 
will indicate every step made in arriving at a diagnosis, and the 
treatment of cach patient. A Medical Director, Dr. Valentine M. Hess, 
has been appointed, who will have supervision generally over the 
medical conduct of the hospital and of the hospital records. Rules have 
been drawn providing for physical examination and history taking 
on all cases within twenty-four hours after admission, in ordinary cases, 
and in a shorter time in emergency cases. These histories must be 
inspected by the attending physicians and surgeons who shall make 
such corrections as they deem necessary. Tentative diagnoses by the 
interns must be made immediately upon completion of the physical 
examination and laboratory work, which diagnosis must be confirmed 
or corrected by the attending physician or surgeon. Progress notes 
will be made as frequently as the nature of the case requires and will 
be signed by the responsible individual. Written résumé of consulta- 
tions will be made and signed by the consultant. X-ray and clinical 
laboratory records will be duplicates of the bed-side records and the 
respective laboratories will maintain alphabetical and pathological card 
indices. For some time past, medical departmental conferences have 
been held and these conferences will be expanded to include the 
various hospital services. A Medical Historian has been secured who 
is experienced, competent and qualified, and whose sole duties are 
the writing of dictated histories and other chart records before the 
records are submitted to the record room. 

“3. We have found that despite the concerted and tactful attempts 
on the part of the staff and interns, that the securing of autopsies is 
extremely difficult. A form has been incorporated in the hospital 
record for autopsy information. This form will be present in the 
records of all deceased patients, and if permission for autopsy was 
not obtained, the reason therefore shall be stated. With reference to 
coroner’s autopsies, it is the policy in the District of Columbia to 
exclude all except officials from autopsies resulting from murder or 
other legally culpable deaths. In all other autopsies interns are welcome 
and may make such records as are necessary to secure a full autopsy 
report. Our interns will be instructed to attend autopsies of patients 
on their services when such autopsies are conducted by the coroner 
or his assistants. 

“4, The Medical Library will be improved jointly by the Hospital 
and Staff, by the securing of recent textbooks and current good medi- 
cal journals, 

“Members of the Staff who did not belong to the Medical Society of 
the District of Columbia have been contacted and at the present time, 
all non-members have submitted their applications for membership, so 
that now, with those exceptions, all members of our Staff are members 
of ibs American Medical Association or affiliated with its constituent 
societies. 

_ ‘We feel that we have complied with the requirements set forth 
in Dr. Peterson’s report. However, our Medical Director, Dr. Hess 
will be in Chicago the latter part of this month to attend the meeting 
of the American College of Surgeons. He would like to call upon 
you and confer with you regarding what we have done in these matters. 
If you will be kind enough to let us know when it will be most con- 
venient for you to see him, we are sure that he will arrange his sched- 
ule accordingly. 
“Yours very truly, 
“Sister Rosa 
Acting Superintendent 
“Claude C. Caylor, M.D., 
Secretary.” 


Mr. Lewin:—Exhibit 242 is a carbon copy of a letter of the 
defendant Cutter to Dr. Walter A. Bloedorn, the medical direc- 
tor of George Washington University Hospital, Washington, 
D; ‘Go Aug, 23, 1937: 


U. S. EXHIBIT 242 
“Dear Doctor Bloedorn: 

“The enclosure is a copy of Dr. C. M. Peterson’s report on the present 
status of intern training at George Washington University Hospital. 
We should like to have you refer this statement to those of your staff 
who are interested in and responsible for the internship program, 

“On the whole, statements are quite commendatory. However, a 
number of suggestions are incorporated at the end of the report, and it 
would be a matter of interest to this office to learn whether these 
suggestions are acceptable or not. They represent developments which, 
in our experience, have proved to be of real value elsewhere. 

“May we also call attention to a recent resolution adopted by the 
House of Delegates of the American Medical Association, the language 
of which is as follows: 


“Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 


approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Medical Education and Hospitals to take this under advise- 
ment, 

“Analysis of the staff is included in the report. What possibility, 
if any, exists for the observance of this recommendation at George 
Washington University Hospital? 

“Very truly yours,” 


Mr, Lewin;—Exhibit 215 is another letter from the defendant 
Cutter to Dr. Bloedorn of George Washington University Hos- 
pital, dated Oct. 28, 1937: 


Ur os) Ucn Us i ais 
“Dear Doctor Bloedorn: 


“May we call to your attention our letter of August 23 which accom- 
panied a copy of Dr. C, M. Peterson’s report with suggestions on 
internships at George Washington University Hospital. 

“Can you tell us at the present time whether his suggestions have been 
incorporated in your internship program? 

“Has any action been taken in respect to the resolution of the House 
of Delegates on the subject of staff membership contained in our letter of 
August 23? 

“Very truly yours, 
“William D. Cutter.” 


Exhibit 243 is an original letter from Dr. Bloedorn, the medi- 
cal director of George Washington University Hospital here in 
Washington, back to the defendant Cutter, dated Nov. 4, 1937: 


U, S. EXHIBIT 243 
“Dear Dr, Cutter: 


“Thank you very much for forwarding us a copy of Dr. C. M. 
Peterson’s report on the George Washington University Hospital. 

“T am very glad indeed to have his suggestions which, of course, are 
of real value. 

“A Staff Intern Committee hag been organized to exercise supervision 
over the house officers’ training. The suggestion of the Journal Club for 
the house staff has been transmitted to the Intern Committee and arrange- 
ments will be made for convenient access to the University Medical 
Library next door. 

“With respect to the resolution of the House of Delegates on the 
subject of staff membership, we find that only nine members of the total 
staff are not members of the local Medical Society and that of these 
nine, six are full time members of the Staff of St. Elizabeths Hospital 
in the Department of Psychiatry. As we do not have a psychiatric 
department in the George Washington University Hospital these members 
are used primarily in a teaching capacity for our medical students who 
go to St. Elizabeths Hospital, which as you know, is a Psychiatric 
institution. The problem then is reduced to three members of the clinicak 
staff and I feel that this number will be reduced very shortly. 

“Very truly yours, 
“W. A. Bloedorn, M.D., 
“Medical Director.” 


I shall now read Exhibit 223. It is a carbon copy of a letter 
from the defendant Cutter to Col. P. M. Ashburn, Medical 
Superintendent, Columbia Hospital for Women, Washington, 
D. C., Sept. 8, 1937: 

U. S. EXHIBIT 223 
“Dear Colonel Ashburn: 


“The enclosure is a copy of Dr. C. M. Peterson’s notes on the present 
status of your educational service for residents in obstetrics-gynecology. 
Will you be good enough to transmit this statement to other members 
of the intern committee and the chiefs of service who are primarily 
responsible for the quality of experience which your house officers 
receive. 

“A number of recommendations have been attached to the report which, 
in our experience, have contributed to improving educational standards 
elsewhere. It is a matter of genuine interest therefore for this office 
to learn whether these suggestions are acceptable or not, preferably in 
advance of the next meeting of the Council which will occur early in 
November. We judge from certain remarks in the report that remedial 
measures have already been instituted, especially in relation to the record 
system. 

“May we also take this occasion to call your attention to the following 
resolution: 

“Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals should be limited to members in good standing of their local 
county medical societies and that the House of Delegates requests the 
Council on Medical Education and Hospitals to take this under advise. 


ment. 
“What possibility, if any, exists for observance of this principle in 
your hospital? wecas: aeake eed 


Exhibit 227 is another letter from Dr. Cutter to Colonel Ash- 
burn, Superintendent of Columbia Hospital for Women, here 
in Washington, dated Noy. 3, 1937: 


U. S. EXHIBIT 227 
“Dear Colonel Ashburn: 
“In continuation of our previous correspondence, are you in position 
to report any action taken by your Board on the subjects covered in 
Dr, C. M. Peterson’s report, especially the suggestions attached thereto? 
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“This present inquiry also extends to the resolution which was quoted 
in our letter of September 8 relating to county society membership as a 
basis for hospital privileges. 

“Very truly yours,” 


Exhibit 228 is an original letter from Colonel Ashburn, the 
Superintendent of Columbia Hospital for Women, here in Wash- 
ington, back to the defendant Cutter, dated Nov. 5, 1937: 


U. S. EXHIBIT 228 
“My dear Dr. Cutter: 

“Referring to your letter of November 3rd, 1937, I am glad to reply 
that Dr, Peterson’s report of inspection of this hospital and the Medical 
Board’s action and recommendation in regard thereto were submitted to 
the Executive Committee of the Board of Directors at its recent meeting, 
and both were accepted, The Committee agreed with the Medical Board 
in promising to put into effect the recommendations as it becomes possible, 
except that, in view of the hospital’s financial condition and the excep- 
tional medical library facilities in Washington, it did not wish to promise 
to improve the medical library of the hospital to any great extent. 

“As for demand that ‘physicians on the staffs of hospitals approved 
for intern training should be limited to members in good standing in their 
local county medical societies,’ it meets with the approval of the Medical 
Board as regards future appointments. So far as known, all present 
members of the staff of this hospital, except one, are members of the 
District Medical Society. The exception is a man of long service at the 
hospital and of high standing in the profession. His reasons for not 
belonging to the Society are probably personal and nobody on the Medical 
Board suggested that any action be taken in his case. 

“Very sincerely yours, 
“Pp. M. Ashburn, M.D., 
“Superintendent.” 


The last letter I shall read at this time is Exhibit 229, which 
is a carbon copy of a letter from the defendant Cutter back to 
Colonel Ashburn of the Columbia Hospital for Women, here in 
Washington, dated Noy. 15, 1937: 


U. S. EXHIBIT 229 
“Dear Colone] Ashburn: 

“Thank you very much for your letter of November 5. This completes 
our records as far as the recent inspection report is concerned. We shall 
be glad to turn over the complete file to the Council with favorable 
recommendations for continued approval of residencies in obstetrics- 
gynecology. 

“Very truly yours, 
“William D. Cutter.” 


I should now like to read to the jury from the minutes of the 
District Medical Society: 


“Minutes of the special meeting of the executive committee of the 
Medical Society of the District of Columbia, held Tuesday evening, June 
1, 1937, 8 P. M. 

“Dr, J. Lawn Thompson, Chairman, presiding. 

“Present: Drs. C. N. Chipman, A. J. Connelly, David Davis, William 
T. Gill, Jr., William P. Herbst, Raymond T. Holden, Jr., R. Arthur 
Hooe, H. C. Macatee, F. X. McGovern, Thomas E. Neill, H. H. 
Schoenfeld, William M. Sprigg, Earl R. Templeton, C. B. Conklin; and 
Dr. J. R. Verbrycke Jr. and Colonel Glenn I. Jones, by invitation. 

“The Chairman, in addressing the meeting, said that the reason for 
calling the special meeting was on account of certain serious situations 
that had developed. The Home Owners Loan Corporation, the Veterans’ 
Bureau, the Soil Conservation Department and the Reconstruction 
Finance Corporation had already undertaken the development of a plan 
for medical care of their employees.” 


(Here came a discussion of the reading of the minutes and an 
agreement on omission of certain portions.) 

Mr. Lewin: 

“Dr. Thompson called on Dr. J. Russell Verbrycke Jr., who had been 
very much interested in this subject. 

“Dr, Verbrycke said that he had heard of this plan and he had in his 
hand a prospectus, marked ‘Confidential,’ in which details had been very 
well worked out.” 


I am omitting the details here. 


“He Jearned that they were opposed to the entire proposition of the 
prepayment plan. 

“The Chairman, Dr. Thompson, stated that we should look to the 
future; these plans all threaten the coming generation of physicians and 


their income. 
“De, H. C. Macatee was called upon by the chairman to state his 


views. He stated that some two Sundays ago he attended a meeting in 
Dr. William Gerry Morgan's office at which time consideration was given 
to this movement. He thought the medical profession had two weapons 
at hand, one, to forbid consultation with the physicians doing this type 
of work; the second, would be to withhold approval of any hospital that 
would take any cases or assist in the movement in any way. 

“Dy, R. Arthur Hooe at this time was given the privilege of the 


floor.” 


Then, omitting: 
“Pe said, ‘Why has this all come — Because people are jad 


th what they are getting. Definitely and it is 
Sole’ Ue som made rf motion to the effect that there would be a wees 


meeting of the Society called for the coming Friday evening, at wh 


A. M. A. 
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time the membership would be informed of just what was taking place and 
they would be asked what they wanted to do in the premises. The 
motion was seconded.” 


Then, I omit some discussion. 


“Dr. Hooe interrupted to state—’"’ 


Mr. Lewin: 


“The Secretary stated that Dr. H. R. Brown had called him up, 
stating that he was going to be out of town for ten days attending a 
medical meeting. When he returned he would be at the service of the 
committee. He also stated that another doctor interested in the move- 
ment would be available. It was said that Dr. Brown certainly should 
be invited to a meeting and that information should be obtained.” 


Now, I will read from “Confidential: For Private Circulation 


only.” 
Mr. Lewin: 


“A Plan for a Cooperative Medical Service on a Periodic Payment 
Basis for Federal Employees and their Families in Washington. 


“Foreword, 


“The problem of medical care and costs has become a serious one, A 
large proportion of our population does not obtain adequate medical 
care, » . » 

“Hospitalization insurance, of which several types exist in Washington 
constitute a partial solution of this problem. Thereby, people are enabled 
to provide in advance against the cost of hospitalization, and by so doing, 
many of low incomes who might otherwise have to ask for charity, are 
enabled to obtain hospital care, when they need it, in a self-respecting 
manner. But this insurance is incomplete for it does not cover physi- 
cians’, surgeons’, and nurses’ services and other items of importance in 
the medical bill. Some arrangement obviously is needed whereby indi- 
viduals and families may pay a certain fixed charge monthly or annually, 
and receive in return medical care of whatever type and amount they 
require. 

“Proposed in the following pages is a plan by which the community 
of Federal Employees and their dependents in Washington may solve this 
problem—if not completely, at least to the fullest extent possible by 
voluntary effort. The plan is tentative in nature. It is submitted to 
serve as a basis for discussion for individuals who may wish to con- 
stitute themselves a group to agree upon a particular plan and to take 
the steps necessary to establish it. 

“The aim of this plan,—” 


Mr. Magee (interposing):—Are you going to leave out the 
footnotes ? 

Mr. Kelleher:—Yes. 

Mr. Magee:—I was just asking. 

Mr. Kelleher: 


“The aim of this plan is to make available to Federal Employees in 
Washington, and to their families, adequate medical care, both pre- 
ventive and curative; to provide this care at moderate cost; and to place 
that cost on a regular budgetable basis within the means of the group to 
be served. If federal employees are typical of the general population 
with equivalent incomes, many do not now obtain adequate medical care, 
especially preventive service and care in chronic conglitions, while many 
others incur disasters each year because of sickness costs. The pro- 
vision of better care should promote health and well-being and reduce 
time lost from work because of illness, The plan should be of benefit 
not only to the employees and their families, but also to the Government 
they serve.” 


Mr. Kelleher:—And then I will omit a large portion of it 
which is intended to outline the “need.” 


“SCOPE OF THE PLAN 


“Tt is well to emphasize at the outset that the plan here proposed is 
potentially one of considerable magnitude. There are 119,000 federal 
employees in Washington. Should 30 per cent avail themselves of the 
plan, the population served, including dependents, would probably number 
over 70,000 people. To provide care to this group would require the 
full-time services of 80 physicians, At a cost of $25 per person, the 
annual budget of this enterprise would amount to $1,750,000.” 


Mr, Kelleher:—I am going to omit a paragraph here. 


“Tt is estimated that approximately two-thirds of all families of federal 
employees in Washington have incomes between $1,500 and $4,500. The 
proposed plan, while it would be open to all, is designed primarily for 
se in this income range and for single employees with incomes over 

’ 

“QENEFITS AND COSTS, 
“The level of costs in such a plan as is here proposed must be 
geared to what the group in question is accustomed to spend, 

“Various surveys show that families of the income range in question 
spend four to five per cent of income, on the average, for medical care. 
In other words, averaging the years of low cost with the years of high 
cost, a family with a yearly income of $1,500 will spend approximately 
$67 a year for medical care; a family with an income of $2,000 will spend 
approximately $90 a year; one with an income of $3,000 will spend 
approximately $135, Most federal employees, like most of the general 

, do not now receive fully adequate care, preventive and cura- 
tive. The aim should be not to reduce present expenditures, but to 


Sed 


PET recedes Fs las od Sasa > 


we. 


| 
| 
4 
f 
. 


US Ake ost 


regularize them and to provide for these expenditures a distinctly better 
level of medical care than they now purchase, The charges under the 
proposed plan have been drawn up with these considerations in mind.” 


Mr. Kelleher:—Now, I am going to omit for the sake of speed 
a lot of detail about those figures. 


“If a representative population enrolls, the amount available for pro- 
vision of medical care at the specified rates, will be approximately $25 
per person a year. This is more than is available under similar plans 
elsewhere giving a service of comparable items,”— 


Mr, Kelleher:—And references are made in the appendix to 
those other plans. 


“and should be sufficient to provide an excellent quality of service. The 
rates proposed will make possible salaries to physicians ranging from 
$3,000 per year for the younger men up to $12,000 for the chief of 
medical staff. Those salaries will be sufficient to attract and hold first- 
trate men. The rates are set so as to provide a safe margin of income 
over outgo, bearing in mind the facts that in all plans of this sort, the 
expenses are greater during the first few years than afterward, and that 
it is desirable to accumulate a small reserve to take care of any unusual 
demands for medical services such as might be caused by an epidemic. 
After the first three or four years, it should be possible to lower the 
rates or to expand the services, 

“The plan should be cooperative in character, i. ¢., not for profit. It 
should be incorporated. A suitable name might be: Federal Employees 
Cooperative Medical Service, Inc. The organization should be controlled 
by a board of trustees, the members of which serve without pay. At the 
beginning, the trustees will be the members of the committee which 
sponsors the plan and sets it in operation. Once the plan has been firmly 
established, the Trustees should be elected by the subscribers. Provision 
should be made for an advisory council representing the medical staff, 
and for another advisory committee representing the general medical 
profession of the District. 

“The executive head of the organization preferably should be a physi- 
cian. His function would be to direct the organization as a whole and 
to serve as chief of medical staff. He would require the assistance of a 
lay manager who would run the business side of the enterprise. A physi- 
cian who headed up the organization would need to be primarily an 
experienced and capable administrator, and a leader capable of inspiring, 
and supervising the physicians on his staff. Physicians with the proper 
administrative experience are rare, and the right man will be difficult to 
find. If the right man cannot be found, the executive head of the 
organization may properly be a layman, in which case it would be neces- 
sary to have a separate chief of medical staff who should, of course, be a 
physician, and completely responsible for professional procedures and 
personnel.” 


Mr. Kelleher:—I will omit some more of that detail and go 
on to this: 


“To provide adequate care it is necessary to have one physician for 
every 800 to 900 enrolled persons. The smallest number of enrolled 
persons capable of supporting a well-rounded medical group is approxi- 
mately 10,000. The medical staff in this case would be composed of, say, 
10 physicians on full time and of a number of others (equivalent to 2 
full-time men) engaged on a part-time or fee basis. As the number of 
subscribers increases, it will be possible to add full-time men in the less 
common specialties, and additional physicians in the more common 
specialties so that subscribers will have a choice among several men 
in each important field. 

“The pros and cons of provision of service by a staff of salaried physi- 
cians have been carefully considered. The disadvantage of salaried 
service is that it does not permit the patient to go to any physician he 
may select, but limits his choice to the physicians who are members of 
the staff. It is believed that this disadvantage is at a minimum in the 
case of the population of federal employees, since many, being newcomers 
to the city, have not affiliations of long standing with physicians. In any 
case, the disadvantage is more apparent than-real. Actually, the average 
layman generally chooses his physician on the basis of hearsay and is not 
qualified to judge competence. With a salaried staff, the patient receives 
care from a selected group of physicians, chosen by a chief of staff on 
the basis of their professional qualifications and competence. Further- 
more, only in salaried, group practice, is it possible to have a desirable 
degree of professional supervision of service and ready consultation of 
one physician with another. Finally, only on this basis can the economies 
flowing from organization be achieved. 

“The type of practice visualized here should be very attractive pro- 
fessionally to the physicians participating. It means a greater degree of 
cooperation and team-work among them than is usual in ‘solo’ practice. 
They will have readily at their disposal, the aids such as X rays and 
laboratory, necessary for the proper practice of medicine. They will be 
able to give their patients service of the type and extent required to 
achieve an optimum result, irrespective of the financial resources of 
the patient. The members of the staff will have annual vacation and 
will be able to get away for postgraduate study. At the salaries proposed, 
there will be no difficulty in obtaining a staff of absolutely first-rate 
physicians.” 


Mr. Kelleher: —Then comes a great many figures. 


“To establish the plan the following steps will be necessary: 

(1) A small committee of individuals who are agreed on the necessity 
and soundness of the plan, and who will undertake to put it into opera- 
tion, must be formed. These individuals must be willing and able to 
give considerable time to the purposes in hand, 

(2) A sponsoring committee of 50 or 60 individuals should be formed, 
These indivdiuals should be of two types: (a) individuals of prestige and 
standing in the Government Service and (b) individuals who by virtue 
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of positions as heads of employee organizations or associations are able 
to lead and influence federal employees. 

“(3) A certain sum of money to give initial working capital must be 
raised either by gifts or loans from a small number of people. The sum 
must be sufficient to set up an office, pay salaries and defray printing 
and office expenses during the interval between the launching of the plan 
and the collection of enrollment fees, 

“(4) The plan should be launched and publicly announced at a dinner 
or other suitable meeting, at which representatives of the press should 
be in attendance. Immediately thereafter all federal employees should be 
informed of the plan through meetings and circulars, and should be asked 
whether they would be willing to participate. 

“(5) If the response is favorable, a campaign will start to obtain the 
necessary capital through advance payment of enrollment fees or sub- 
scription to shares. When the required funds are in hand the medical 
director will be engaged and as soon as he can obtain his staff and make 
the necessary arrangements, the doors of the medical center will be 
opened, and the plan will commence to operate. 

“It will, of course, be desirable to obtain the fullest possible measure 
of cooperation from the members of the medical profession in the District 
of Columbia. After the plan is launched, the Medical Society of the 
District of Columbia will be invited to appoint a representative to sit 
with the committee which undertakes to establish the plan, It will also 
be requested to appoint a committee of several physicians to advise the 
medical director of the plan on all relevant matters, The intention will 
be to solicit the advice and cooperation of the local medical society and 
to work with it to the fullest degree possible. 

“The present plan will not supplant or injure the existing Group hos- 
pitalization plan. That plan is now serving only a fraction of those who 
need it. Some individuals will want the complete coverage afforded by 
the plan here set forth; others will want simply the coverage afforded 
by Group hospitalization. The city is large enough for both plans, and 
in the long run, each will aid the other.” 


Mr. Kelleher:—Then follow a number of appendices contain- 
ing figures, most of them gathered by the committee on medical 
care, concerning which we haye had testimony. I will not read 
those appendices. 

I shall now read from the minutes of the special meeting of 
the executive committee of the Medical Society of the District 
of Columbia, held Monday evening, June 21, 1937, 8 p. m.: 


“Dr, William M. Sprigg presiding, 

“Present: Drs. Daniel L. Borden, C. N. Chipman, A. J. B. Con- 
nolly, William T. Gill Jr., A. C. Gray, William P. Herbst Jr., Raymond 
T. Holden Jr., R. Arthur Hooe, Joseph Horgan, Oscar B. Hunter, 
H. C. Macatee, Thomas E. Neill, Sterling Ruffin, William M. Sprigg, 
Earl R. Templeton, J. Lawn Thompson, C. B. Conklin, and Dr. J. 
Russell Verbrycke Jr., by invitation.” 


Mr. Kelleher:—I am omitting the first three paragraphs. 

Mr. Magee:—Will you read the paragraph concerning the 
absence of the chairman and the vice chairman? 

Mr. Kelleher:—You may read it. 


“In the absence of the chairman and the vice-chairman the secretary 
announced that the first order of business would be the nomination of 
a temporary chairman to serve until the chairman appeared. 

“Upon motion, duly seconded and adopted, Dr. William M. Sprigg 
was made temporary chairman.” 


Mr. Kelleher:—And then omit the following paragraph: 


“Dr. Verbrycke at this point read a detailed plan that had been 
organized by the Subcommittee as an acceptable substitute for the 
Cooperative Medical Service Plan. 

“Dr. Verbrycke stated that he had sent by air mail an outline of 
the Cooperative Medical Service Plan to Dr. W. C. Woodward and 
requested that Dr. Woodward meet with him in Washington. Every 
effort was made by Dr. Woodward to ascertain who was financing the 
project. He met with little success with his inquiry. It was stated 
that Dr. H. C. Macatee, at the meeting of the House of Delegates, in 
Atlantic City, outlined the plan that was all ready for trial in Washing- 
ton. It seemed as though the attitude was ‘we are sorry; we have no 
solution; you work it out.’” 


Mr. Kelleher:—I think we may omit what follows: 


“The chairman at this point addressed the meeting. He called atten- 
tion to the fact that he had one son who had just completed his medi- 
cal course; another son was just entering the medical school. This 
represented a tremendous personal investment, the usefulness of which 
he thought would be greatly curtailed by the installation of any such 
plan as Mr. Russell contemplated fostering on the medical profession 
in Washington.” 


Mr. Kelleher:—And I again omit: 


“The secretary made a motion that a special meeting of the executive 
committee be held on the evening of Wednesday, June 23rd, and that 
Dr. Henry Rolf Brown be informed that his presence would be wel- 
comed, also the presence of any of his confreres. This motion was 
seconded, and in the discretion the question of executive session on 
that evening was brought up.” 


Mr, Kelleher :—And I omit again: 


“Dr. Macatee, in summary, stated that two ways available in com- 
bating or controlling any such scheme as recently proposed in Wash- 
ington might probably be handled (1) through disciplining our own 
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members who undertook to participate, and (2) the possibility of doing 
something to recalcitrant hospitals through pressure on their staffs. He 
mentioned the various cooperative plans that were now in force.” 


The meeting was then adjourned. 
I now read from 


“Report of the Committee on Group Medical Service Plan,” 
which is appended to the minutes: 


“The inception of Cooperative Medical Service plans with a prepaid 
payment basis for federal employees and their families in Washing- 
ton forces the Medical Society to take a definite stand cither for or 
against. This decision must be made upon full consideration of vari- 
ous advantages and disadvantages of this service not to the doctor but 
to the patient since the medical profession has always stood four- 
square for principles looking toward improvement of public health 
albeit at the expense of diminution of its own income. This unselfish 
attitude is well exemplified by the untiring efforts expended by the 
profession in furtherance of the prevention of disease and the concept 
that it is unethical to patent or use for private gain any new discovery 
for the alleviation of illness. Quite naturally, however, the organized 
profession is insisting upon not being forced by misguided or unfair 
competition to give up any of its rightful prerogatives.” 


Mr. Kelleher:—And I omit: 


“The aim of the Cooperative Medical Service is to supply complete 
medical care, including professional care and hospitalization to all 
participants at a cost which all can afford through the distribution of 
such cost over large groups whereby those who are lucky enough not 
to need the benefits bear their part of the expense of caring for those 
who otherwise would be subjected to perhaps an unbearable or impos- 
sible burden which is imposed by the highly developed and the necessary 
expensive modern medicine.” 


Mr. Kelleher:—I omit the next paragraph. 


“The profession of the District of Columbia has gone far toward the 
solution of the problem by its creation of the Medical-Dental Service 
Bureau, which permits the budgeting of all expenses incident to an 
illness after the blow has struck, but evidently it has not gone far 
enough or the need for some plan such as the Cooperative would not 
have been felt.” 


Mr. Kelleher:—I omit the next paragraph. 
Mr, Leahy:—What paragraph are you on now? 
Mr, Kelleher:—I am at page 2. 


“The spread of costs with resultant benefit of adequate care to the 
hard-hit individual constitutes the one advantage of cooperative medical 
care and it is unquestionably a large one and worthy of deep consider- 
ation. 


Mr. Kelleher:—I omit— 
Mr. Leahy:—No, read on. 


“On the other hand, possible disadvantages, some of which may be 
-_ - be even likely under the proposed set-up may be enumerated 
as follows: 


“1, The absence of patient-personal physician relationship so neces- 
sary in many conditions. 

“2. The inability of the patient to have free choice of physician. 

“3, The danger of deterioration of service when competitive factors 
are removed through salaried personnel. 

“4, The danger of relative incompetence of personnel through appoint- 
ment by favoritism or otherwise rather than on a strictly merit basis. 

“5. The inability of the patient to have always the best care for a 
certain condition if the specialist does not happen to belong to that 
group. 

“6. The usurpation of the time and money of the group by some 
who think that they are ill or enjoy poor health constantly at the 
expense of some of the more needy. 

“7. Actual statistics prove that group practice costs the individual 
patient more than private practice. 

“8. The possibility that group support will be enthusiastic at the 
beginning but will wane in time with gradual failures. 

“Much can be said for these disadvantages to offset in theory the 
advantage to the patient of the group plan, 

“A review will now be made of the history of some of the similar 
plans which have already have had a thorough trial. 

“For many years Quintas have been operating in Cuba, where for 
a moderate fee per month all diagnostic, dispensary, hospital and home 
medical and nursing care have been supplied with reputed satisfaction 
to both patients and the profession. 

“The Union Health Center in New York City has rendered service, 
since 1913, to its members whose incomes are from $600 to $1200 with 
clinics even in such specialties as allergy, cardiography, et cetera, with 
apparently a high degree of success, ; 

“There are some 150 group clinics throughout the country which 
supply prepaid medical care, but the outstanding example is the Ross- 
Loos Group of Los and this organization is admittedly a 
success both from the standpoint of the patient and the staff. 

“Trinity Hospital, in Little Rock, Arkansas, by a private 
group of pepe, gives medical service prepaid to an increasingly 

clientele. 
da caty medical societies have within the past several years inaugur- 
ated their own prepaid medical service bureaus in several parts of 
Washington and Oregon with free choice of physicians. Varying results 


are recorded. 
: County, Georgia, 65 per cent of the County Medical 
ae peer their names on the roster of their bureau. The 


only reported difficulty has been tardiness in paying the professional 
fees necessitated by lack of capital in the beginning. 

“In summary, it may be said that few of the prepaid medical setups 
have been without criticism but that many desirable features have been 
supplied and it is generally conceded that people of a class or group, 
who are unable to take care of themselves individually, have a right to 
band together if their aims can be accomplished collectively and pro- 
vided contracts are entered into which are fair to all parties concerned. 

“Before dissecting the setup of the proposed Cooperative Medical 
Service Plan for Federal Employees, it might be well to quote the sec- 
tion of the Principles of Medical Ethics of the American Medical Asso- 
ciation which will show where the doctor fits into the picture:” 


And the section is quoted as follows: 


“Contract practice per se is not unethical, However, certain fea- 
tures or conditions if present make a contract unethical, among which 
are: 1, When there is solicitation of patients, directly or indirectly. 2, 
When there is underbidding to secure the contract. 3. When the 
compensation is inadequate to assure good medical service. 4. When 
there is interference with reasonable competition in a community. 5, 
When free choice of a physician is prevented. 6. When the conditions 
of employment make it impossible to render adequate service to the 
patients. 7. When the contract because of any of its provisions or 
practical results is contrary to sound public policy.’ 

“It becomes evident that the plan proposed containing at least 4 
of the objections raised by the American Medical Association, and, 
therefore, being stamped as unethical according to these standards, 
no member of the Medical Society can have a part in it as at present 
constituted, and still be a member of the Medical Society or of the 
American Medical Association. 

“The proposal bespeaks the wish that the approval of the Medical 
Society be accorded and that it have an active part in an advisory 
capacity. It would not appear that the aims of the groups and the 
features objectionable to the Medical Society are too divergent to be 
reconciled. 

“1. Under no condition can the Medical Society approve any plan 
which does not allow free choice of physicians so that it cannot approve 
of salaried fulltime personnel—Violation of conditions 4 and 5 of A. M. A. 

“2. The proposal to set up a local medical center with cooperatively 
controlled hospital, ete., is unquestionably ‘contrary to sound public policy.’ 
Not only would members be denied hospitalization of their own choice but 
present community hospitals, which have done their part through trying 
times in taking care of the public, would be pushed to the wall and be 
reduced to charity institutions or have to entirely disband. 

“3. The instructions for launching cooperative medical service groups 
contains the following significant paragraphs: 


“ Tt will of course be desirable to obtain the fullest possible measure of 
cooperation from the members of the medical profession in the District 
of Columbia. After the plan is launched, the Medical Society of the 
District will be invited to appoint a representative to sit with the com- 
mittee which undertakes to establish the plan. It will also be requested 
to appoint a committee of several physicians to advise the medical 
director of the plan on all relevant matters. The intention will be to 
solicit the advice and cooperation of the local medical society and to work 
with it to the fullest degree possible.’ 

“Now, the important thing for the Medical Society to insist upon, first 
and foremost, is that it not be consulted after the plan is launched, but 
that it be consulted first and have a part in drawing up the charter and 
by-laws to conform with necessary standards of ethics. 

“In fact, we propose that the Medical Society go further than this 
and that it formulate at this time as nearly an ideal plan as is possible 
with the endeavor to avoid all the objectionable features. 

“Briefly, our plan would contemplate a director, or board of several 
directors, from the Medical Society, who would serve as a central body to 
have supervision of the launching and future conduct of all cooperative 
groups to see that all ethical standards are complied with and to act as 
the final board of arbiters in all cases of dispute. This central board 
should be salaried and paid by assessments from the various cooperative 
groups. 

“Groups of 10,000, taken as an arbitrary unit, can be organized more 
or less after the pattern advised by previous planners, except that the 
only salaried doctor shall be the medical director of the group who shall 
control all medical and business activities of the group and who shall act 
as an admitting officer and advise patients as to their general course of 
procedure, but who shall not himself administer treatment. Each group 
shall be self-governing and independent, subject only to the general rules 
of the central directors. Instead of salaried personnel for diagnosis and 
treatment the patient shall have free choice of physician from a panel of 
the medical society members, all of whom shall be eligible to register upon 
accepting the rules and regulations and a standard fee table, after 
adoption. 

“Many details would have to be worked out in the matter of regulations, 
et cetera, and the above plan gives the basic set-up only. 

“Tt is moved that the executive committee call a special meeting of the 
Society for the consideration of the question, with the recommendation 
that a committee proceed with details of a complete set-up which, after 
mies by the Society, shall be publicized and submitted to all interested 
parties, 


Mr. Lewin: 


“Minutes of the special mecting of the executive committee of the 
Medical Society of the District of Columbia, held Thursday evening, 
June 24, 1937, 8:00 p. m., Library. 

“Dr, J. Lawn Thompson, Chairman, presiding. 

“Present: Drs. A. B, Bennett, Daniel L, Borden, Charles B, Campbell, 
C. N. Chipman, A. J. B. Connolly, David Davis, William T. Gill Jr,, 
William P. Herbst Jr,, Raymond T. Holden Jv., R. Arthur Hooe, Joseph 
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Horgan, H. C. Macatee, F. X. McGovern, Thomas E. Neill, Sterling E, 
Ruffin, H. H. Schoenfeld, William M. Sprigg, Earl R. Templeton, C. B. 
Conklin, members of the Executive Committee, 

“Ry invitation: Drs. Thomas A. Groover, J. Russell Verbrycke Jr., 
Daniel F. Lynch (Secretary, D. C, Dental Society); Dr. Henry Rolf 
Brown, Mr. William F. Penniman, and Mr. Zimmerman.” 


Mr, Lewin:—Now, here at this joint conference, you would 
like me to read the entire colloquy, I assume. I can do it. I 
am not so sure, but probably it is best because both sides were 
present; it should be read. 


“The chairman stated that the purpose of the special committee was to 
consider the Cooperative Medical Service plan as proposed to provide 
medical care for federal employees and their families. He called on 
Dr. Henry R. Brown to outline the procedure. 

“Dr. Brown stated that he was not chairman of the committee. He 
would suggest that Mr. Penniman, who is the president of the organiza- 
tion, be asked to open the question. Dr. Brown added that he would be 
available to answer any medical questions that might be asked. 

“The Chairman, addressing Mr. Penniman: ‘Would you be good enough 
to state your method of procedure as to what your proposition is in 
regard to the Government employees?’ 

“Mr, Penniman:—'I am very happy to be here this evening to give you 
the information that I think you are entitled to, and to correct any mis- 
information that we have under consideration with the Home Owner's 
Loan Corporation. I was very much relieved when I said to Dr, Conklin 
a moment ago that we felt you had come up to prepare the operating 
room, but I find it is all right. 

“*The organization of which I am President is known as the Group 
Health Association. It is a body composed solely and entirely of the 
employees of the Home Owner’s Loan Corporation and the affiliated 
agencies of the Federal Home Loan Bank Board. In addition to the 
Home Owner’s Loan Corporation, which because of its size many of you 
gentlemen have heard a good deal about, there are other agencies such 
as the Federal Home Loan Bank Board, Federal Savings and Loan 
Association, Federal Savings and Loan Insurance Corporation. There 
are about 1,700 employees under these 4 agencies in Washington. 

‘We have from time to time made something of a study of the health 
conditions of the employees of these agencies of which the Home Owner’s 
Loan Corporation is perhaps the largest. We have found, as a result of 
this study, that a great many of the employees whose salaries are in the 
lower brackets have not been able to take advantage of the medical service 
that they are entitled to or that they should have. We have found that 
the cost to the corporation as a result of sick leave has been heavy. 
Looking deeper into that we found a great many of them, young men 
and young women who have gotten married, that have illness. They are 
not indigent because they have employment and receive income. That 
income is about all they have to live off. It was proposed and the sub- 
ject placed before the employees as to whether or not they should be 
interested in an organization whereby for a small monthly sum, payable 
in dues, within their ability to pay they could be provided with full 
medical services. The answer was very enthusiastic in the affirmative and 
encouraged us to go ahead with this movement. They have obtained a 
charter. We have already prepared by-laws, elected a board of trustees 
and officers. We have selected Dr. Brown as the Medical Director. 

“ ‘Now it is proposed for this small monthly sum that they are to have 
everything that we can give them through this association in the way of 
medical service. The approach to it is on the lines of preventive medicine 
to the extent that we want these people who are members of this associa- 
tion to take full advantages of the services that it renders. We want 
them to be in a position to go to the medical center every day, every 
week, every month, and certainly once a year for physical examination. 
We believe that by so doing a careful physical checkup that oftentimes 
those whose salaries are small and with some illness they perhaps would 
attempt to take care of it themselves. Oftentimes it runs into a situation 
that becomes serious, we believe. It could have been corrected had they 
attended. * 

“We are impressed with this fact—that the advancement in medical 
research has been as outstanding, no doubt, as in the automotive industry. 
We know more about the automotive industry, because every magazine, 
every periodical, and radio broadcast has something to tell us about the 
advance in the automotive industry. It has been just as great in medical 
research. The great trouble, gentlemen, is so many people are not taking 
advantage of it, and they don’t take advantage until they are flat or 
down and have to fall on the doctor. By this preventive approach we 
are in a position to take care of our people and the efficiency of their 
work is increasing very materially by being in better health, better state 
of mind, no bills to worry them at the end of an illness. 

“‘T might say our medical service provides for hospitalization, provides 
for surgical, provides for obstetrics, provides for all of these services that 
we can give them within our medical center. It is proposed in our clinic 
to have modern equipment. It is proposed to have a staff of physicians, 
technicians of the highest type that can be selected, under the direction 
= Dr. Brown, to observe in every respect ethical medicine in the highest 
egree. 

“J might say that some thought that this is a governmental institution. 
It is not a governmental institution at all. It is a private association, 
composed solely and entirely supported, managed and controlled by the 
employees themselves. It is localized to the District of Columbia. 

‘“T will be glad to answer any questions,’ 

“The Secretary ;—‘When and where is this clinic going to be erected?’ 

“Mr. Penniman:—‘It is not going to be erected at all. We are not 
contemplating building anything, but it is contemplated to house it in a 
building centrally located and within easy access of transportation,’ 

“O.—In a Government building?’ 

“Myr. Penniman:—Oh, no, the Government has nothing whatsoever to 
do with this.’ 


“O,—'Have you selected your location ?* 

“Mr. Penniman:—No, we haven't. We would be glad to have some 
suggestions.’ 

“O.—How about your personnel?’ 

“Mr, Penniman:—'We though we had done a pretty good job when we 
selected Dr. Brown and we stopped there, because we are laymen, The 
selection of the staff and technicians we turned over to Dr, Brown. 
Dr. Brown perhaps can answer that question.’ 

“The Chairman:—We would appreciate it, Dr. Brown, if you would 
say something about the staff or medical aspect.’ 

“Dr. Brown:—‘The selection of the personnel is now in order, We 
ar¢ interviewing and we have contacted quite a number of men. No 
actual selections have yet been made of the medical or technician per- 
sonnel, We expect to procure the services of men who are qualified in 
the several fields of medicine; men who have practiced the highest stand- 
ards of medicine obtainable. We will be highly ethical in our practice in 
every sense. The equipment is modern equipment for diagnostic purposes 
and treatment purposes. We will only treat cases that will come to the 
clinic; hospital cases will be treated at the hospital.’ 

“The Secretary:—‘Will the staff be full-time salaried men?’ 

“Dr. Brown:—‘Full-time salaried men. It is a nonprofit organization, 
for the benefit of the Association.’ 

“The Chairman:—‘There are four units in the making—the Home 
Owner's Loan Corporation, Soil Conservation Service, Reconstruction 
Finance Corporation and one other.’ 

“Dr. Brown:—'We have no connection with any other association.’ 

“The Chairman:—Will it be compulsory for these individuals to join?’ 

“Dr. Brown:—Entirely voluntary.’ 

“Mr. Penniman:—I would like to state that under our membership 
plan it is entirely voluntary on the part of the members to come in if 
they see the benefits of it; to resign any time they want to; to accept the 
services of our clinic. They may supplement it with their own doctor. 
They may take a portion of this service and maintain their doctor if they 
wish, and they may not come in at all.’ 

“The Chairman:—‘Are these doctors that will be associated with the 
Association allowed to practice on the outside?’ 

“Dr. Brown:—Full time. No outside practice.’ 

“Dr. T. A. Groover:—'How many do you expect to have on your staff?’ 

“Dr. Brown:—‘To start with, four or five; perhaps more, depending on 
the needs.’ 

“Dr. A. B. Bennett:—‘The membership can’t be more than 1,700?’ 

“Mr, Penniman:—‘There is the individual membership for those who 
are single; family membership, which entitles the member and his already 
dependent members of his family to the benefits.’ 

“Dr. R. Arthur Hooe:—‘May I burden you with two or three questions, 
gentlemen? You referred to the choice of the physicians to render the 
services and you use the personal pronoun “we.”’ I am wondering from 
what the president just told us if that is not the “Lindbergh we.’’ Does 
not that really mean you are choosing, and that you probably speak of it 
as “we” in personal modesty?’ 

“Dr. Brown answered in the affirmative. 

“Dr. Hooe:—‘Would you tell us, next, for the information of the 
committee, how you are guided in the choice of those physicians. I am 
trying to place myself in your position, with the same function to per- 
form and wondering just how I would proceed in spite of the fact that 
I believe I am fairly well acquainted with the medical profession in 
the District of Columbia and in a pretty good position to choose from 
among the profession. Will you, tell us how you proceed?’ 

“Dr, Brown :—By personal interviews with the men and qualifications 
and evidence that we can point to giving us qualifications, his associa- 
tions and background. It is an unknown quantity. We tell them we feel 
you are qualified to perform a certain duty. After I have had you on 
my staff six weeks I find you are not worth anything at all—if not, out 
you go.’ 

“The Chairman:—‘Do they make application or are they requested?’ 

“Dr. Brown:—T have interviewed quite a number of doctors who have 
sufficient qualifications to meet our demands.’ 

“The Chairman:—The definite policy eventually would be of a man 
applying for such a position?’ 

“Dr, Brown:—There is no objection to 2 man applying if he could 
back up his qualification; then we would give it consideration.’ 

“Dr. C. N. Chipman:—‘You referred to the people coming to the 
clinic that if you could not take care of them in the clinic you would 
then send them to the hospital.’ 

“Dr. Brown;—I said that cases that were purely hospital cases 
would be referred to the hospital; we would only treat in the clinic 
those who are able to come to the clinic.’ 

“Dr, Chipman:—‘Isn’t it your intention to give complete medical care?’ 

“Dr, Brown:—'Yes, we will give treatment in the homes if they are 
not able to come to the clinic.’ 

“Dr. Chipman:—‘It is your intention to give complete medical care?’ 

“Dr. Brown;—‘We expect to have our staff give complete medical 
care. 

“Dr. Hooes—Do you think this corporation could function with any 
degree of satisfaction?’ 

“Dr. Brown:—‘We have the experience of 250 clinics in the United 
States. We feel we can do what they can do.’ 

“Dr. Hooe>—Do you think this corporation could function to any 
degree of satisfaction with the hospitalization being left out of the 
equation?’ 

“Dr. Brown:—'I don’t see how we could complete treatment if the 
patient needed hospitalization and we ped him there. It should be 
followed through. I don’t think it co be done. The treatment is 
nothing more or less than a patient coming to your own office. He 
comes to you and he is well physically and mentally. You go over 
the case and you examine him and you dispose of him according to 
your judgment. If he should go to the hospital you send him. If you 
can treat him in your office you treat him.’” 
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Mr. Lewin:—I will continue reading from the minutes of the 
special meeting of the executive committee of the District Medi- 
cal Society held June 24, 1937: 


“Dr, Groover:—'Counting the families which you are going to look 
after, how many individuals did you anticipate?’ 

“Dr, Brown:—According to statistics every 100 would have 125 
in the family, 

“Dr. Groover:—That is how many you would have? 

“The Chairman:—It has been rumored that the project has been 
financed by the Federal Housing. 

“Dr, Brown:—I have had come back to me a great many rumors— 
one, that this covers proposed state medicine, etc. Those are rumors 
that gather momentum as they go. You know the old saying ‘A lie 
travels around the world while the truth is putting his boots on.’ _The 
medicine that we practice is the same as you in your individual 
capacities. Three or four doctors work together; you have diagnostic 
facilities—that is all we propose, nothing more, nothing less. 

“Dr. Horgan:—How has the inauguration of this setup been financed? 

“Dr. Brown:—I will leave that to the President to answer. I am 
interested in the medical. 

“The Chairman asked Mr. Zimmerman if he had anything to add. 

“Mr. Zimmerman:—I am glad to be here and listen to the questions 
that are asked. They give an accurate and correct picture of what is 
undertaken, 

“The Secretary:—I would like to ask Mr. Penniman a few questions; 
first I would like to know Mr. Penniman’s initials; second, if it is 
not too personal or inquisitive, is he connected with the United States 
Government? 

“Mr. Penniman:—My initials are Wm. F. In answer to your second 
question I am an employee of the Home Owners’ Loan Corporation. 

“The Secretary :—Oficial? 

“Mr. Penniman:—Yes. 

“The Secretary :—High official? 

“Mr. Penniman:—I don’t know how high you would call me. 

“Dr. Groover:—May I ask a question? What do you estimate that 
your gross income from contributions would be? 

“Mr. Penniman:—By contributions, you mean payment of dues. I 
should say, Doctor, in rough, round figures, around $50,000. 

“Dr. Horgan:—How old is this? 

“Mr, Penniman;:—lIt is still on the bottle. 

“Dr, Horgan:—Could you answer the question I asked Dr. Brown? 
How has the inauguration of this undertaking been financed or’ sub- 
sidized? 

“Mr. Penniman:—In answer to your question—the plan, as I stated 
a moment ago, is to be supported in the main by the membership dues. 
It has been fixed at a figure which we believe is within the income 
of those of the smaller brackets to pay. There is one question in con- 
nection with that perhaps you need to know. We have made a study 
of the situation and find that the cost of the Home Owner’s Loan Cor- 
poration sick leave has been very expensive for services rendered te 
the Home Owners’ Loan Corporation; in the examination of its 
employees, that the Home Owners’ Loan Corporation may get more 
efficient work out of these employees; from the constant observation 
of health conditions among employees generally from which the Home 
Owners’ Loan Corporation will be a direct beneficiary. The Home 
Owners’ Loan Corporation has appropriated a sum, an initial sum for 
two years to start this. 

“Dr. Groover:—You speak about the lower income brackets. What 
are your limits as to membership? 

“Mr. Penniman:—No restrictions at all. 

“Dr. Groover:—You take high or low income employees? 

“Mr, Penniman:—If they are eligible employees of the corporation 
they are eligible to join. 

“Dr. W. M. Sprigg:—Is this not for any government employee? 

“Mr. Penniman:—No, it is positively not. It is confined solely to 
the employees of this agency. 

“The Chairman informed Dr. Sprigg (who was not present when 
the meeting opened) that this was one particular unit represented 
here tonight, speaking for itself only. 

“Mr. Penniman:—We know nothing about the others. We are not 
connected with them whatsoever. Speaking of the income brackets, 
about 80 per cent of the incomes will average $2,400 and below. 

“The Chairman:—You say these men are full-time men. How are 
you going to prevent them from practicing outside? In all govern- 
ment departments there are some doctors who practice at night—we 
call them sundowners. 

“Dr. Brown:—I wish to take exception. Not all government depart- 
ments. I have been with the Veterans Administration for the last 
18 years. I don’t know of a man now in the administration who is 
practicing outside. In our organization if we find a man violating 
his obligation to us by practicing outside, he will no longer be with us, 

“The Chairman:—That did not obtain in the Veterans Adminis- 
tration? ° 

“Dr, Brown:—We have more men in the Veterans Administration 
than the others combined. : 

“Dr, Groover:—Do you make a contract with your beneficiaries? 

“Mr, Penniman:—Not a _ contract. It would be an application for 
membership, ‘That application is passed on by the Board of Trustees 
just as any other organization. entitled 
to the benefits, they are 

“Dr, Groover:—What is your 

“Mr. Pennimen>—The er 
members. Those who are 
the By-Laws that they cannot become members 
dependents cannot 

"o.—-You do not make any guarantee either as or 
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“Dr. Groover:—That is the contract? 

“Dr. Brown:—That is the agreement. 

“Mr. Penniman:—It is just like joining a club. If you are not 
satisfied with the services you resign. If they are not satisfied they 
are entitled to withdraw at any time. 

“Dr, Hooe:—Would you mind telling us, if you will—give us an 
illustration of what would disqualify new members for the benefits 
of this plan? 

“Penniman:—I think one of the things that would disqualify them 
would be an abuse of the service. Any attempt to try and bring 
into the Association those who are not eligible would disqualify them 
and they would be dismissed. 

“Dr. Hooe:—Before they are admitted? 

“Mr. Penniman:—That is after they are in. 

“Dr. Hooe:—How about before they are applying? 

“Mr, Penniman:—I don’t know anything that would particularly 
disqualify them with the exception that on examination it is found 
that they have tuberculosis, and perhaps have to be confined to a 
sanatorium—we are not going to take care of these people for the 
length of time they will be confined. Things are in our by-laws that 
we do not go into. 

“Dr, Hooe:—How about the venereal diseases? 

“Dr, Brown:—We will treat venereal diseases with an extra charge 
of 50 cents per treatment. 

“The Chairman, Dr. Thompson, inquired as to the medical personnel. 

“Dr. Brown:—The medical personnel will probably be from four 
to six men. 

“The Secretary: With those four or six men, would they include 
the various specialties? I understand you are going to give these 
people the very best medical care. I would think it would be pre- 
sumptive that you would use these six or eight men to take care of 
the general work. 

“Dr, Brown:—Consultants on the outside would take care of any 
special work. 

“Dr. Conklin:—Would they be full time? 

“Dr. Brown:—No. 

“Dr. Conklin:—You would have a contract with the specialist? 

“Dr. Brown:—Yes. 

“Dr. Conklin:—In all fields? 

“Dr. Brown:—Per unit basis. 

“Dr. Groover:—You drop a member for nonpayment of dues? 

“Dr. Brown:—I think those are matters that concern us and not 
so much the Society. They are our problem and not your problem. 

“Dr. Groover:—It is a problem that will naturally interest us, 
because if you do that— 

“Dr. Brown (interrupting) :—A person is eligible who keeps his dues up. 

“Dr, Groover:—If he drops out who is going to look after him? 

“Dr, Brown:—Through the same source as he gets it now. 

“Mr. Penniman:—If he is not able to meet the monthly payments 
to this corporation he will come to you. He will be just the usual 
charity case. 

“Mr. Zimmerman:—I think it is fair to say that if you had an 
employee whose financial condition were such, that an arrangement 
could be made to carry him along until he could pay. 

“Dr. Groover:—There ought to be. He would automatically be 
thrown on the medical profession on the outside. 

“Mr. Zimmerman:—If£ we don’t pay dues at the club we don’t play 
golf. It is not the same way here. 

“Dr. Brown:—Every doctor would understand that question per- 
fectly. We would be as human as the average practitioner of medicine. 

“Dr. Groover:—The question has many implications, I will cite 
some of them, by personal illustration: Some ten years ago I hap- 
pened to be down in Havana and I went out of a hotel and asked 
a hackman to take me to the best hospital in Havana. Said he, ‘I 
will take you to the Club Hospital.’ He drove me out to the hospital 
and I was quite impressed. It was a nice hospital. I looked around, 
visited the x-ray department, etc., and I asked, ‘How is this sup- 
ported?” He said, ‘Well, the members of this club pay $2 a month 
dues.’ I said, ‘How many members have you?’ He said, ‘We have 
upwards of 50,000 members.’ With a little rapid calculation this is 
$1,200,000 a year. I thought nothing more about it, but as time went 
on you see the position we were in. About all the outside doctor 
would have to do would be to take care of the indigent and the riff- 
raff and the members who had been dropped by the club. Now that, 
you see, left them in a plenty bad way. All they had to do was to 
look after indigent groups. That did not go on. I don’t know all 
of the facts. I have been reliably informed that that very situation 
was largely instrumental in developing this last revolution they had 
in Cuba. The doctors who were on the outside were about to starve 
to death and to use a popular expression, they were on a sit-down 
strike. Many of them left Cuba and came over to Miami. I merely 
mention that to recall to your minds that this sort of thing has 
implications. 

“Dr, Brown:—We have no indigents in employment. 

“Dr, Groover:—Your people may become indigent. 

“Dr. Brown:—Then it becomes the matter of the state. 

“Dr, Groover:—I see, but as a matter of fact the state don’t take 
care of indigents. 

“Dr. Brown:—We are not going to drop a man or let a man suffer 
for lack of care if he is a member of our group. That is a humani- 
tarian principle that you apply in your own practice. 

“The Chairman:—You spoke about tuberculosis. If an employee had 
active tuberculosis he would be doubly in need of care. He would 
not be allowed to work in the Government—he would be dropped 
from the group. 

“Dr, Brown:—We provide this to the point where it be recom. 
mended that he have institutional care, 

“Dr. C. N. Chipman:—It is said you intend to give dental service 
as well as medical service. 

“Dr, Brown:—We haven't considered that. 
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“Dr. Hooe:—Have you yet arranged the duration of the hospitaliza- 
tion in your mind—the extent of the time during which your bene- 
ficiaries may be hospitalized? 

“Dr. Brown:—Twenty-one days for any one illness, except in con- 
tagious diseases. 

“Dr. F, X. MceGovern:—I gathered from your initial statements 
that one of the facts that caused you to inaugurate this plan was 
your sick bill, or health bill, in the Home Owners’ Loan Corporation. 
Have you proven that the sick bill is out of proportion to other depart- 
ments of the Government? 

“Mr, Penniman:—I could not answer that because I made no check 
of any other departments of the Government. 


“Dr. MeGovern:—Notwithstanding in your own organization by 
comparison, what you have heard of other departments? 
“Mr. Penniman:—No comparison. 


“Dr. McGovern:—Because of your particular health bill— 

“Mr. Zimmerman (interrupting):—You perhaps realize that the 
Home Owners’ Loan Corporation is somewhat different from other 
Governmental agencies in that it operates on a reduced amount of 
lost time because of sickness, physical fitness. The employees show 
that you get better performance just like any private concern, 

“Dr, McGovern:—I hadn’t any knowledge that it was any different 
than other Federal departments. 

“Mr, Zimmerman :—We have a different interest in improving operat- 
ing efficiency. 

“Dr, McGovern:—Dr. Brown, in your general statement you brought 
out the fact that you planned to practice ethical medicine. Just how 
can you reconcile having staff men with free choice of physicians? 
How the patient would have free choice of physician, in terms of the 
ethics of the American Medical Association? 

“Dr, Brown:—The people join with the knowledge of the staff and, 
of course, there would be no free selection only as it pertains to the 
staff itself. If they are not satisfied with that staff they are privileged 
to get any one they please at their own expense. We give them the 
service—we guarantee the service we have for them. 

“Dr. McGovern:—In your setup there is no free choice of physican 
if they continue to belong? 

“Dr. Brown:—They accept the faculty or staff as is. 
wanted you we could not have you to come in and see them. 

“Dr. Groover:—According to rough figures you have an income of 
$50,000 a year. With that you propose to hire five or six doctors— 
full-time. You are proposing to hire technicians to operate the clinic 
and possibly pay rent, etc., and then provide hospitalization. I don’t 
know why, but that just lets the question that it seems to me you 
are operating the thing on a rather slim budget to provide the patient 
with medical care. 

“Dr. Brown:—We don’t feel that way about it, Doctor. I have 
recently visited a number of clinics in operation. I have visited within 
the year the Loos clinic in Los Angeles which has 15,000 members 
and a staff of 60 men. Have visited other clinics that have a staff 
of six or seven men, or four or five men. Recently I visited the 
Milwaukee-Rue clinic which has five men. I visited other clinics in 
Chicago; in Philadelphia there is also operating successfully a like 
and similar clinic giving excellent treatment. They are really prac- 
ticing men who know a lot. It has been demonstrated that they are 
fully satisfied with the setup. 

“Dr, Groover:—Just developing the fact. 

“Dr. Conklin:—The Home Owners’ Loan Corporation is not just a 
local affair? 

“Mr. Penniman:—Oh, no. It has branches throughout the country. 

“Q.—Would you be so good as to state whether you have any control 
over these branches outside of Washington? 

_ “Mr. Penniman:—This is the headquarters. It has important offices 
in every state. 

“Dr. Conklin:—It would seem reasonable to you that this clinic to be 
successful, which I believe it is going to be, that this clinic be instituted 
in these other areas? . 

“Mr, Penniman:—It is not contemplated at all. I would say there is 
only one factor that would subscribe to it. We have in our regional 
offices where there is the largest number of employees, what we call a 
First Aid Room. There is a trained nurse in charge, i. e., to take care 
of just the emergency cases that develop during the day. Employees are 
privileged to go into this First Aid Room and get temporary treatment. 
The only contemplation at this time is to place those infirmaries under 
the directorship of the Medical Director to the extent that these nurses 
will have some directing head. We don’t want these nurses giving hypo- 
<dlermics when they have no business to—they have no business prescribing 
medicine. We think they ought to be under the supervision only of a 
medical director as to the extent of the treatment it calls for. 

“Dr. Conklin:—Under whom are these nurses now? 

“Mr. Penniman:—Under the management. 

“Dr. Conklin :—Governmental? 

“Mr. Penniman:—Home Owners’ Loan Corporation’s local management. 

“Dr. Conklins—A Governmental institution, The nurses are definitely 
governmental employees? 
ae Penniman:—On the payroll of the Home Owners’ Loan Corpora- 
tion. . 

“Dr. Conklinx—Now then you propose to take them out of the Govern- 
ment? 

“Mr, Penniman:—Leave them in the Government, 

“Dr. Conklins—And then Dr. Brown would have a double function. 
He would be acting as a governmental official and also supplementing as a 
head of an institution? 

“Mr. Penniman:—He would not prescribe for any patients. 

Pi, Conklin :;—Dr, Brown would not have any government position at 

“Mr, Penniman:—He would not be under the Government. 

“Dr, Conklin;—Suppose that Dr. Brown, for instance, issues some 
orders to some of these nurses and they are not just right fundamentally. 
Now, who would step in and who would have anything to say about Dr. 
Brown’s definitely apparent misdeeds? 
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“Mr. Penniman:—The same person that would step in right now, under 
the direction of laymen, which is a situation we have never liked. Having 
them only with Dr. Brown as a guide to certain limitations to which he 
advises—only a matter of advice. 

“Dr. Brown :—That would be through the local management? 

“Mr. Penniman:—He tells them what they should not do. 

“Dr. Conklins—Is there nothing extraordinary in your mind about that 
situation ? 

“Mr, Penniman:—lIt occurs all right. 

“Dr. Conklin (continuing):—Dr. Brown, operating an enterprise that 
is entirely disassociated from the United States Government and yet Dr. 
Brown does have something to do with the Government in these various 
places throughout the United States. 

“Mr, Penniman:—As I stated this extension of this plan out of these 
areas is not contemplated at all. They would still continue to operate as 
they are now operating. Whatever benefits Dr. Brown could give them 
would be that in any local situation. Any local doctor would be glad to 
advise the nurse as to the extent of the treatment she should give. 

“Dr. Conklin:—No connection with the Public Health Service? 

“Mr, Penniman:—None at all. 

“Dr. Groover:—I would like to ask if your organizing committee con- 
sidered any other form of setup for operating this service which you speak 
of? 

“Mr, Penniman:—For example, what would you have in mind? 

“Dr. Groover:—For instance, you wouldn’t see if you could make any 
arrangements with the Medical Society to render the service to a group 
of people? 

“Mr. Penniman:—Would it have been possible if we had contacted the 
Medical Society whereby the employees could get the benefits of the 
Medical Society? 

“Dr, Groover:—I think it may be possible. 

“Dr. A. B. Bennett pointed out that the employers, under compensation 
laws, through the Insurance Company pay the doctors per visit, per unit 
of service. They don’t maintain a clinic and use the profession of the 
city. 

“Dr. Groover:—I don’t speak for the Medical Society. I don’t mean 
for you to interpret it that way. I think I would be willing, for instance, 
to bargain with a group on some such basis. 

“Dr, Brown:—What is the material difference in the way it is being 
done? 

“Dr. Groover:—I think I can point that out. The reason I asked that 
question was the answer ‘best medical service.’ There is a difference of 
opinion as to what might be best medical service. The difference is you 
pay into the concern certain amount of money; the other plan you pay 
for what you get when you get it. 

“Dr. Brown:—Insurance contracts are not always satisfactory. There 
is a great deal of fault found in the way it is operated. We feel this is 
a much more satisfactory and more reliable plan. 

“Mr. Penniman:—You are familiar with the Group Hospitalization 
plan, for which I think the members pay 75 cents a month. There is no 
unit basis. 

“Dr. Groover:—I beg to differ. Your contract with Group Hospitaliza- 
tion provides certain specific accommodations for a certain specific time. 
They have a definite contract—you don’t have. 

“Mr. Penniman;—The point I was making—you don’t use hospitaliza- 
tion until you need it, although you may be paying for several years. 
Not a unit basis at all. It is really hospital insurance. We would prefer 
in our Association to look upon it the same way as health insurance. 

“Dr. Groover :—That is all right, but isn’t this— 

“Dr. Brown (interrupting):—A prepayment health insurance plan, noth- 
ing more, nothing less. 

“Dr. Groover:—The Workmen’s Compensation is pretty much the same 
thing. I have been buying Workmen's Compensation insurance for a 
number of years, and never got a penny back from it. Isn't that right? 

“The Chairman:—Men with a salary you could pay on a basis of a 
$50,000 proposition— 

“Dr. Brown:—I could get many competent men around Washington; 
cols get men right here in Washington who are not making a decent 
iving. 

“Dr. Conklin:—Why do you think they are not making a decent living? 

“Dr. Brown:—I don’t know the reason. 

“Dr. Conklins—Do you think the men of best ability are making a 


“Dr. Brown:—I think the men with the best ability are making a good 
living. Men with equal ability are not simply because they have not got 
the standing, not here long enough. Development of practice takes a 
number of years. 

“Dr. C. B. Campbell:—What do you propose paying these doctors? 

“Dr, Brown :—That depends on their ability, 

“Dr. Campbell ;—I have done a little figuring: The Medical Director is 
to receive $10,000; five physicians, say 5 @$5,000 would be $25,000; rent 
$2,000, which I think is very reasonable, would leave $13,000. You have 
hospitalization of the patient, technicians, equipment, secretary, your office 
force, your overhead, and I was wondering if the Executive Committee or 
your Committee on Arrangements get any salary. 

“Dr. Brown:—No salary. 


“Dr. Brown;>—We don’t want a profit, 
“Dr, A. B, Bennett;—Is there any way the Medical Society could help 
“Dr. Brown :—We are anxious to go with the Medical Society. I am 
anxious to become a member. We will be very glad to have our 
make application and go with your Society in every way we can 

uplift of medicine. If you can help us select personnel we will be 
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“Dr, Lynch:--1 would like to ask Dr. Brown—in your visit throughout 
the country, did you find sections on dental diagnosis in connection with 
these clinics? 

“Dr, Brown:—Some of them are partnerships; some on salary, some on 
commission, We are not at this time considering dental service at all. 

“Dr. Hooe:—May I ask Mr. Penniman two brief questions? Do you 
find, as a result of your study of this plan, are you led to the conclusion 
that by means of this plan the individual beneficiary is subjected to less 
expense during any given year than he has been in the past—that it is a 
financial saving to him? 

“Mr, Penniman:—Yes, not only a financial saving to him but gives the 
member the benefits of a medical service which would cost him a great 
deal more money if he didn’t take advantage of it. 

“Dr. Hooe:—Second, and last question, Did we not understand you to 
say that you have incorporated and that you now have the articles of 
incorporation in tMfis activity in which you are going to hire certain mem- 
bers of the medical profession to do your medical work? 

“Mr, Penniman:—Yes, that is correct. The corporation is chartered 
to employ the medical physicians, 

“Dr. Bennett:—Incorporated to render medical service? 

“Mr, Penniman :—Yes. 

“Dr. Groover:—Do you operate under any insurance law? 

“Mr. Penniman:—What do you mean? 

“Dr. Groover :—They have insurance laws in the District of Columbia. 

“Mr. Penniman:—Indemnifying the doctors? 

“Dr. Groover:—No. Under the District of Columbia Insurance Law all 
life insurance companies in the insurance business have certain regulations 
prescribed by Congress. This is a health insurance. For instance, they 
have Group Hospitalization, Inc., under the District of Columbia Insurance 
Law. 

“Dr. Brown:—It is not a health insurance in that sense. We don’t 
insure the health as your insurance policy covers it. Not an insurance in 
that sense at all. 

“Dr. Groover:—Isn't that sidestepping the question? 

“Mr, Penniman:—No. I don’t think it is. It does not mean we will 
pay them for health insurance for benefits. It is preventive medicine. 

“Dr. Groover:—Other companies do exactly the same thing. You go 
down and buy a Health and Accident policy; that company has to be 
licensed to practice under the law. 

“Dr. Thomas E. Neill:—Don’t they get around that by deducting sick 
leave and the salary goes on just the same? 

“Dr. Brown:—We go on according to the rules—sick leave and absence 
leave. May be 30 days, or 15 days, so much according to leave. Annual 
leave may be applied to sick leave. They are paid for a definite period. 
In Civil Service they have a definite period for sick leave. If you use that 
up you can call on your annual leave. If it goes beyond 90 days they are 
on without pay. 

“Dr. W. M. Sprigg:—Suppose you should be stricken with an epidemic 
and your funds immediately available are used up. Where would you 

secure funds to carry on? Have you any reserve? 

“Mr. Penniman:—There is no reserve. We probably would come to the 
Medical Society for some help. 

“Dr. H. H. Schoenfeld:—The employees are not necessarily Civil Ser- 
vice employees? 

“Mr. Penniman:—There is no reason why the Association could not 
either raise the dues or lower the dues, according to whatever its treasury 
is. It is a nonprofit organization. The officers and trustees receive no 
salaries. 

“Dr. Sprigg:—Just as we do in hospitals. We have given our services 
to the indigent for years. 

“Dr. Schoenfeld:—The employees of this corporation are not necessarily 
Civil Service employees? 

“Mr. Penniman;:—This is a private corporation. 

“Q.—It is not a Government department thing? 

“Mr. Penniman:—Private institution entirely. 

“Dr. Sprigg:—I would like to ask whether the Home Owners’ Loan 
Corporation, in the case of emergency, will come forward and loan you 
money to carry on? 

“Mr, Penniman:—I don’t know how we could go to the Government and 
ask for it. 

“Dr. Sprigg:—The Government can do anything in an emergency. 

“Mr. Penniman:—We would not refuse, 

“Dr. Schoenfeld:—Your corporation can for purposes of study of 
health, appropriate money to this organization? 

“Dr, Sprigg:—The Home Owners’ Loan Corporation can appropriate 
to the organization for services rendered it. The Home Owners’ Loan 
Corporation in the case of emergency can appropriate without any Goy- 
ernment supervision? 

“Mr. Penniman:—That is right. : 

“Dr. Conklin:—I think that all of us present tonight appreciate just 
what these gentlemen have done. They have been kind enough, good 
enough to come down and meet with us. They have answered all of our 
questions and haven’t denied us at all, no matter what their own per- 
sonal feelings may have been concerning some of them. We are primarily 
interested in the patient’s welfare. That has been demonstrated time and 
again in this country and throughout the United States. I am wondering 
if they would accept the opportunity of a committee of three of the 
Medical Society to meet with them, with a view to making presentation 
as clearly as possible of the Medical Society’s attitude primarily toward 
this particular proposition from the viewpoint of the patient, primarily. 
I wonder if that would be acceptable. I have no authority to say that 
the Medical Society would appoint such a committee, But if that would 
be acceptable to the Medical Society do you gentlemen think you would 
accept a proposition of that kind? 

“Dr. Brown:—A further mecting to elucidate certain questions? 

“Dr, Conklin:—I am sure there are certain ideas that definitely seem 
to be fixed. ‘There is a_ possibility in further conference with three 
representatives of the Medical Society, who would go down to the Home 
Owners’ Loan Corporation and talk these things over and see whether or 


not some alternative proposition will operate that would be acceptable 
to some 800 practicing physicians here in the District of Columbia. I 
would think it would be a wonderful thing. 

“Dr, Brown:—Our objectives are identical with those you have 
expressed. We have no objections to meeting any committee of three. 

“The Chairman:—To confer with their own committee if they would 
like to have such a meeting? 

“Mr. Penniman:—We have a Board of Trustees. 

“The Chairman:—It might not be a bad idea and to have as many 
men as they want to, to discuss the thing further. There is no ques 
tion that other units in the Government are going to undertake the same 
thing. 

“Dr. Conklin;—If we may have a definite assurance, tentative accep- 
tance of this plan, I think your coming down has been just a most suc- 
cessful thing with a view to definite harmony. I think that is what we 
want. We want to sce these men and greet these men, and have them 
certainly not fighting organized medicine, because I think any doctor 
who attempts to do that is doomed to failure. We want to have this 
committee of three representatives to meet with you and talk these 
things ove: and with a possibility of making some little re-arrangement 
wherein we can come before our entire membership and present this 
thing and recommend adoption. 

“Dr. Brown :—We are anxious for cooperative intercourse. We would 
be glad to consider those plans, 

“Mr. Penniman:—I want to say—I should have said and would have 
liked to have said at the outset—reversing the words of Shakespeare: 
‘I came down with the idea of praising Caesar not burying him.’ I have 
the most profound respect for the medical profession—always have had 
and always will have. It is the desire of this Association to work to the 
ultimate end that we may give our employees medical care. I speak not 
as an official of the Home Owners’ Loan Corporation but as one of the 
employees. Medical Service of the highest type, within their ability 
to pay and to solicit at every point of view possible the full cooperation 
of the Medical Society of the District of Columbia. Glad to have it. 
I would like to make a suggestion—since we have a Board of Trustees 
consisting of eleven employees of the corporation who have been elected 
by the employees, that if you would be good enough to drop us a line 
so that we can put it clearly to the Board, your point of view, I am 
safe in saying that it would be met with a ready response. 

“Dr. Conklin:—You mean the point of view as to this committee of 
three? 

“Mr, Penniman:—Yes. 

“At this point Mr. Penniman, Dr. Brown, and Mr. Zimmerman left 
the meeting. 

“The Chairman asked the wish of the committee in the matter. 

“Dr. W. M. Sprigg was of the opinion that the committee could do 
nothing until the Society as a whole authorized it. 

‘Dr, A. B. Bennett felt that a subcommittee should be appointed to 
bring about some changes in the arrangements before a Society meeting 
was called, and the committee should have the plan as near finished as 
possible. : 

“Dr. R. Arthur Hooe stated that he agreed with Dr. Bennett, but at 
the same time the committee was committing itself and definitely taking 
action on a matter involving public policy. ‘While I am not in personal 
sympathy with it you placed in the Constitution last winter a provision 
that prohibits a committee of this kind from taking this action.’ 

“The Chairman brought out the fact the report submitted by Dr. 
Verbrycke at the last meeting of the Executive Committee was accepted 
in principle. 

“Dr. Hooe said the committee could present that report to the Society 
and ask it to appoint a committee to confer with a committee of the 
Group Health Association. But when the Executive Committee appoints 
a committee to mect with this group to effect a compromise, to iron out 
the differences, for which the Executive Committee tonight does not 
stand, Dr. Hooe was of the opinion the committee was therefore taking 
action on a matter involving public policy. He added, ‘You must have 
a meeting of the Medical Society and present Dr. Verbrycke’s plan and 
what has occurred here tonight and ask it to appoint a committee.’ 

“The Chairman said he would welcome a motion to the effect that a 
copy of these minutes be sent to the Active Membership so they would 
know what was going on. It was his opinion that 90 per cent of the 
membership knew nothing about this plan. 

“Dr. J. Russell Verbrycke made a motion that a copy of the Executive 
Committee report be sent to the membership for their digest with a 
notice that the matter will be acted upon at a certain meeting of the 
Society. He brought out the fact that his report contained the recom: 
mendation that a committee be appointed to carry on the work and not 
just for the purpose of meeting this committee but to get together and 
try to formulate a plan which will not violate any provisions or prin: 
ciples of the Medical Society. Any final action would be dependent upon 
both organizations; not only of this organization but that of subsequent 
organizations which develop. Dr. Verbrycke pointed out that to make 
his motion parliamentary, it should come from a member of the Executive 
Committee, 

“Dr, H. H. Schoenfeld moved that Dr: Verbrycke’s suggestion be 
adopted. Seconded, 

“The Chair pointed out that there were four of these units in the 
making. He added that Dr, Brown was adverse to meeting with the 
Executive Committee of the Society, postponing the time set. Just today 
at 12 o’clock he again called and asked to have the meeting postponed 
to a later date. The Chairman told Dr, Brown that this could not be 
done. 

“Dr. Sprigg would inquire if the motion would mean that a_com- 
mittee of eleven is to be appointed to meet with the committee of Group 
Health Association? 

“Dr, Schoenfeld said that was not the intention. He said it was his 
idea in offering the motion suggested by Dr. Verbrycke, that the whole 
thing should be carried promptly to a special meeting of the Society; 
therefore the report becomes the report of the Executive Committee of 
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the Society. Then after the Society has made its determination, the 
Committee may be set up as indicated. He said he realized that if a 
committee is appointed after a mecting by the Society, that that com- 
mittee would come back with a final report that would require another 
meeting at a later date. 

“Dr. Sprigg offered an amendment that the personnel of the com- 
mittee be not greater than five members, 

“Dr. Schoenfeld accepted Dr. Sprigg’s amendment. 

“Dr. Horgan would inquire if these plans were predicated on the 
fact that we accept this thing that an organization of our Federal 
Government is undertaking. 

“Dr. Sprigg said that had nothing to do with this committee; that 
it was purely for the purpose of bringing Dr. Verbrycke’s report before 
the Society, which report has been accepted in principle by the Executive 
Committee. 

“The Secretary said: ‘It occurs to me that it might be a better idea 
to have this committee of five perhaps being constituted by members of 
the Executive Committee who have been fully cognizant of what has 
been going on and to not have this committee to be too official as repre- 
senting the Medical Society. We shouldn’t step that far yet. The funce- 
tion of this committee should be largely that of finding points on which 
we might possibly agree and then finding the points on which we 
couldn’t agree. In other words this committee is to feel out the organi- 
zation and see where, if any place, they are willing to submit to arbitra- 
tion or to consider some other scheme than the scheme they have now. 
If we can get some modification of this scheme it is my personal view 
that we have done a lot. Endicott-Johnson had this same identical 
setup in New York State. The New York State Medical Society and 
Broome County Medical Society fought this thing tooth and _ nail. 
The result was that Endicott-Johnson did as they pleased and they give 
full medical care to the employees and all their families. They know 
about the Ross-Loos outfit in California. It was bucked by the Cali- 
fornia State Medical Society. They know about the other organizations 
throughout the land. Dr. Brown has that information. As I told Mr. 
Zimmerman the situation in the District of Columbia is different, where 
if this thing spreads to all government employees, which I have no 
doubt will be the situation, we can all realize what will happen to the 
practice of medicine in the District of Columbia. The seriousness of 
that situation means we should have a committee to go to their com- 
mittee and feel out the whole thing; sift it out and get information about 
getting it to the Home Owners’ Loan Corporation throughout the states. 
It is going to be widespread. My idea would be to have this carried 
on without this committee having any authority to bind the Society— 
just to find out what they will accept.’ 

“Dr. Hooe:—Briefly Dr. Conklin’s idea would sound all right. I am 
referring to that part of it relating to the choice of five men of the 
Executive Committee. Ordinarily that would be all right. I think this 
whole matter is of extreme importance. I think I see the possibility 
of its being ironed out if the right five men are chosen and I don’t see 
why, in choosing those men, if there are one or two best suited for 
that committee—I feel we can ill afford to leave them off that com- 
mittee because they are not members of the Executive Committee. I 
refer to Dr. Tom Groover. He ought to be on that committee. His 
judgment will have weight on that committee. If the Chairman could 
go out of the Executive Committee and be permitted to choose I would 
say have Tom Groover on that committee.’ 

“Dr. Schoenfeld would ask how about Dr. Verbrycke. 

“Dr. Hooe:—Had no objections to Dr. Verbrycke serving on the 
committee, 

“The Secretary would suggest that the incoming President appoint an 
unofficial committee. 

“Dr. Hooe did not agree with the suggestion, 

“Dr. Thomas E. Neill was of the opinion that a copy of what was 
learned tonight should be sent to the membership, with a copy of Dr. 
Verbrycke’s report, and the matter should be brought to the floor of 
the Society. He felt there should be no hurry. 

“The Secretary stated the organization was ‘ready to shoot.’ 

“Dr. Neill added, ‘They are shooting with their guns half cocked.’ 

“Dr. H. C. Macatee :—‘There are certain things that have occurred to 
me that I would call to your attention. This is something that affects 
vitally the whole membership of the Medical Society. Certainly no 
committee of it would undertake to do anything that seemed to commit 
the Society to any position in regard to it, but I would like to express 
the opinion that this is not a matter of public policy. If the Medical 
Society of the Executive Committee were to undertake to recommend 
that the Medical Society endorse cooperatives of this sort as a social 
setup in the District of Columbia, that would be a question of public 
policy. If you consider that this is a question of public policy then 
under the Constitution we are required to send this report and any 
action of the Executive Committee to every member of the Medical 
Society before calling a meeting to consider it. It seems to me that 
the report and the suggestions contained in it are very tentative offers of 
a possible organizing interest between two existing corporations. The 
Medical Society has been chartered over 100 years, and this corporation 
is incorporated and has a legal status. We can’t express any opinion 
as far as the public policy is concerned. If this proposal is published 
to the whole membership of the Medical Society it,.to a certain extent, 
becomes a public document. Whether the Medical Society adopts it 
or not it becomes a public document—it can’t be helped. It seems much 
wiser for the Executive Committee to feel out whether there is any pos- 
sibility of this corporation even considering a proposal of employing 
the organized medical profession as its agency for rendering the services 
as it promises to its people before you go to the Medical Society with 
anything,’ 

“Dr. Hooe:—Does that mean that the committee can go to these 
people but not in any way commit the Society—it can’t offer anything? 
That would appear different.’ 

“The Chairman:—What is the sense of appointing a committee unless 
we have something to offer?’ 
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“Dr, Sterling Rufin:—'This committee has a right to further confer 
along the same lines as we did tonight—not to commit the Society—for 
the purpose of getting all the facts. We can then bring it before the 
Society and let the Society take any action it deems proper. We have 
a perfect right to appoint a committee—suggest the appointment of a 
committee of five of this committee—with authority to take with them 
any members outside of the Executive Committee whom they wish; 
that would bring in Dr, Groover and Dr. Verbrycke, if they wish to 
have their assistance. There is nothing wrong about that.’ 

“Dr. Schoenfeld at this point withdrew his motion. 

“Dr, Ruffin made a motion that a Subcommittee of five members be 
appointed from the Executive Committee, with authority to add to the 
committee any other members of the Society, to confer further with he 
committee of the Group Health Association for the purpose of getting all 
of the facts concerning the Cooperative Medical Service Plan, Seconded. 
Finally adopted. 

“Dr. A. B. Bennett pointed out that some hospitals require that the 
courtesy staff should be members of the American Medical Association. 
Dr. Brown’s cooperation with the Medical would seem important. Dr. 
Bennett would suggest that these facts be brought to the attention of the 
rest of the board. 

“Dr. Joseph Horgan was of the opinion that they should conform to the 
Principles of the American Medical Association. “The thing that behooves 
us to attack is the fact that they have admitted they are setting up a 
corporation with taxpayers’ funds to practice medicine. I asked Mr. 
Penniman with what funds was this thing subsidized; he admitted that it 
was from the funds of the Home Owners’ Loan Corporation, an agency of 
the Government,’ 

“Dr, Bennett pointed out that the Home Owners’ Loan Corporation does 
not use taxpayers’ money. 

“Dr. Horgan added: ‘Essentially it is an agency of the Government. 
Remotely, if not directly, they are using taxpayer’s money. If it were 
not true they would have to carry compensation policies to protect their 
own employees.’ If the Society does not combat this plan there will be 
set up ‘in our midst a Federal Agency unit for the corporate practice of 
medicine.’ 

“The Chairman appointed the following committee: Drs. Sterling Ruffin, 
Thomas A. Groover, H. C. Macatee, Thomas E. Neill and J. R. 
Verbrycke Jr. 

“Tt was pointed out that Drs. Groover and Verbrycke were not members 
of the Executive Committee. Dr. Sterling Ruffin asked not to be appointed 
as he was so much opposed to the plan. 

“The Chairman reserved the right to appoint a subcommittee at a later 


date.* 
“Adjourned. “C,. B. Conklin, 
“Secretary.” 


“ * Dr. Thompson appointed the following subcommittee: 


“H. C. Macatee; F. X. McGovern, Chairman; Earl R. Templeton; 
William P. Herbst Jr. and Coursen B. Conklin.’’ 


Mr. Kelleher:—I will now read Exhibit 106, which is an 
original letter from Dr. William P. Herbst, 1726 I Street, North- 
west, Washington, D. C., to Dr. Olin West, Secretary, American 
Medical Association, Chicago, dated June 25, 1937: 


U. S. EXHIBIT 106 

“Dear Doctor West: 

“T wish to thank you for your very kind letter which I received a short 
time ago. 

“In regard to Sir Henry Brackenbury, I will be as nice to him as I 
know how and see if I can find out anything that is of any importance. 

“We are having a great time locally here at the moment. That Group 
Health Service affair of the Home Owners’ Loan Corporation has already 
been incorporated and our Executive Committee had a meeting with some 
of their representatives last night and it certainly looks bad. It was 
brought out that it is possible for them to borrow money from the Home 
Owners’ Loan Corporation when and if necessary at any time for any 
purpose in regard to the health problem. It was also brought out that 
there are about two hundred branches scattered throughout the United 
States which maintain emergency rooms with a nurse which are directly 
under the central office here in Washington. Just what is going to come 
out of the whole affair is impossible to predict at this time but there are 
going to be some conferences in an attempt to go along with this outét 
if it is possible to do so and retain our faces. 

“I am on my way up to the A. U. A. in Minneapolis and if I can steal 
any time on the way up or way back, I shall give you a call and trust 
that it will be possible to have a little visit with you. 

“With very kindest personal regards, I am 

“Sincerely, 


“William P. Herbst.” 


Exhibit 135 is an excerpt from the minutes of the Board of 
Trustees of the American Medical Association for June 29, 1937: 


“Home Owners’ Loan Corporation; Group Health Association, Inc.; 
Group Medical Service Plan (p. 294) :"— 

Mr. Leahy:—Will you indicate the pages, please? 

Mr. Kelleher:—17 and 18. 

“The following paragraph from a communication which Dr. West 
received from a physician in Washington, D. C., was read: 

“The Group Health Service affair of the Home Owners’ Loan Corpora: 
tion has already been incorporated and our Executive Committee had a 
meeting with some of their representatives last night and it certainly looks 
bad. It was brought out that it is possible for them to borrow money 
from the Home Owners’ Loan Corporation when and if necessary at any 
time for any purpose in regard to the health problem. It was also brought 
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out that there are about two hundred branches scattered throughout the 
United States which maintain emergency rooms with a nurse which are 
directly under the central office here in Washington. Just what is going 
to come out of the whole affair is impossible to predict at this time but 
there are going to be some conferences in an attempt to go along with this 
outfit if it is possible to do so and retain our faces. 

“Dr. Woodward reported information secured from a Washington 
physician over the telephone and by letter concerning this matter and there 
was considerable discussion as to what the action of the American Medical 
Association should be concerning the activities of the H. O. L. C. and also 
concerning the proposal of the Medical Society of the District of Columbia 
to organize its own cooperatives. After the discussion the following 
actions were taken; 

“Dr. Bloss moved that the Editor and the Secretary and General 
Manager be authorized to proceed to inform the profession of the country 
as to the efforts of the H. O. L. C. to enter into the practice of medicine 
and as to the present status of the proposal to organize cooperatives by the 
Government. Dr, Hayden seconded the motion and it was carried. 

“Dr. Hayden moved, and the motion was seconded by Dr. Bloss and 
carried, that Doctors Woodward and Leland be requested to go to Wash- 
ington to see what they can learn and to try to advise the Medical Society 
of the District of Columbia if that Society is willing to accept advice.” 


Exhibit 177 is an original memorandum written by the defen- 
dant W. C. Woodward on June 28, 1937: 


U. S. EXHIBIT 177 


“About four o'clock p. m., June 28, I talked with Dr. J. Russell 
Verbrycke Jr., Washington, D. C., relative to certain statements in a 
letter just received by Dr. West from Dr. Wm. P. Herbst, Washington, 
concerning the Group Health Association, Inc., organized in Washington 
under the auspices of the H. O. L. C. I referred particularly to Dr. 
Herbst’s statement that the representatives of the Medical Society of the 
District of Columbia who met with representatives of the Association 
planned ‘to go along with the Association’ if they could do so and save 
their faces. I suggested to Dr. Verbrycke that I could not see how they 
could go along with the Association named without violating the principles 
of medical ethics of the American Medical Association, His answer was in 
effect that they would try to work out some plan whereby they could do so. 
Cooperatives, he said, were already with us, and the representatives of the 
Medical Society of the District of Columbia thought it would be better 
for the Society to help organized cooperatives on an ethical basis rather 
than oppose the wishes of the Association named. I asked him what 
cooperatives he knew of, and he named the Group Health Association, Inc. 
I called his attention to the fact that that organization was an illegal 
corporation, if there could be such a thing, in that it was incorporated to 
engage in the practice of medicine and dentistry. Dr. Verbrycke said 
that representatives of the Association had said that it was not planning 
to engage in such practice. I told him that its charter definitely planned 
that it should do so. He said that representatives of the Association had 
refused to furnish him with a copy of its articles of incorporation and he 
was much surprised when I told him that those articles were matters of 
public record and that I had a copy of them. 

“T asked him what Dr. Herbst meant when he said that there were 
already two hundred emergency rooms with nurses in attendance, under 
the direction of the central office in Washington. Whether he meant that 
these two hundred emergency rooms were under the Washington head- 
quarters of the office of the Association organized under the auspices of 
the H. O. L. C. He said that reference had not been made to the present 
existence of two hundred such emergency rooms under the Association, 
but ultimately the Association expected to have that number of rooms 
throughout the country. 

“Dr. Verbrycke said that he had prepared a lengthy report on the situa- 
tion, which report had been approved by a subcommittee and then by the 
full executive committee of the Medical Society. He promised to send 
a copy of that report and to try to get it off by air-mail, special delivery 
tonight. He said, too, that minutes had been kept of the recent con- 
ference with representatives of the Association and that he would send 
me a copy of those minutes. 

“Dr. Verbrycke said that a Mr. Penniman had stated that ‘they’ had 
the same right to look after the health of their employees that any private 
corporation had to look after the health of its employees. I suggested 
that in my judgment the representative of the Corporation had done some 
tall bluffing in the conference, but he felt confident that that would not be 
the case because Mr. Penniman is a high official in the H. O. L. C. and a 
smart man. I suggested that that very type would do the bluffing, Dr. 
Verbrycke expressed a wish for cooperation by the American Medical 
Association, but I had to tell him that we certainly could not cooperate 
with his group if it did not let us know what was going on. If we had 
been given notice of the proposed conference with representatives of the 
H. O. L. C., I might, I told him, have come to Washington to attend. 


W,. Ce Wa? 


Mr. Kelleher :—Exhibit 198 is a carbon of a letter written 
over the signature of William C. Wood dated July 2, 1937: 


U. S. EXHIBIT 198 
“Dr. C. B. Conklin, Secretary, 
“Washington, D. C. 
“Dear Dr. Conklin: 


30 consider the status of the medical 
meeting on June an aes special 


established by employees of 
so, will you not let me 


deliberations? Will you not 
minutes of the ng 


Loan Corporation medical service association conferred with represen- 
tatives of the Medical Society regarding the proposed medical service 
cooperative? “Yours truly,” 


Exhibit 199 is a letter from C. B. Conklin to Dr, William C. 
Woodward, dated July 6, 1937: 


U. S. EXHIBIT 199 
“Dear Doctor Woodward: 


“At the special meeting of the Society held on June 30 the matter 
of the medical cooperative for the Home Owners’ Loan Corporation 
was not discussed. Arrangements have been made, as you will see, 
in the transcript of the minutes of the joint meeting with representa- 
tives from the Home Owners’ Loan Corporation for a committee from 
the Society to meet with representatives of the cooperative project at 
a future date. Dr. F. X. McGovern is the chairman of the committee 
from this Society. 

“Assuring you that it will always give us pleasure to keep your office 
fully apprised of any future developments, I am 


“Sincerely yours, 
“C. B. Conklin.” 


Mr. Lewin:—I shall now read from minutes of the meeting 
of the executive committee of the Medical Society of the District 
of Columbia held Monday evening, July 12, 1937, at 8 p. m.: 


“Present, Drs. Borden, Chipman, Holden, Hooe, Macatee, McGovern, 
Neill, Reed,” spelled R-e-e-d, John A. Reed, E. Hiram Reede, Ruffin, 
Schreiber, Templeton, Yater, Conklin, and *Preston, *Sprigg and *Wells. 

“(*) In attendance after the meeting started.” 

“Dr. F. X. McGovern, Chairman of the Subcommittee that was 
appointed to confer with representatives from the Group Health Asso- 
ciation, Inc., was recognized. He made a motion that his report be 
given preference over the other agenda for this mecting, and that it 
be heard at this time. Duly seconded and adopted. 

“For the information of the new members of the Executive Com- 
mittee, Dr. McGovern outlined the prepayment medical care plan that 
has been set up by the Home Owners’ Loan Corporation, stating that 
the Executive Committee had appointed a subcommittee to meet with 
the Committee on Medical Economics to study the prospectus and bring 
a report back to this committee. A report, which was prepared by Dr. J. 
Russell Verbrycke, who was then the Chairman of the Committee on 
Medical Economics, was approved in principle by the Executive Com- 
mittee at a subsequent meeting. Since that time the subcommittee has 
met and studied and reviewed supplementary plans by Dr. Verbrycke, 
mulch Dr. McGovern offered as a report to the Executive Committee 
tonight. 

“Dr. H. C. Macatee interpolated, for the information of the new 
members of the Executive Committee, that upon the adoption in prin- 
ciple of the report of the Subcommittee, the Subcommittee was given 
instructions to negotiate on the basis of that report with the medical 
service corporation, and this supplementary report is now made to gain 
alternative instructions. 

é reat of Dr. Verbrycke’s letter, dated July 12, 1937, appended 
ereto. 

“The Secretary made a motion that this letter be accepted as the 
report of the Subcommittee and be approved in principle.” 


That was seconded right there. 
Now I turn to that letter which was moved to be the report 
of this committee: ai 
‘July 12, 1937 


“Dr. F. X. McGovern, Chairman, 

“Special Subcommittee of the Executive Committee on Cooperative 
Medical Care, E 

“Dear Dr. McGovern: 


“JT have no longer any official status, but I am deeply interested in 
the entire subject, and since I was the author of the original report 
which has been approved in principle by the Executive Committee, I 
ask your leave to submit some further thoughts with the hope that 
they may be of some slight help. 

“The present H. O. L. C. corporation is only a minor consideration: 
(a) Either innumerable others will follow or (b) a large all-embracing 
organization will succeed all smaller enterprises. The first eventuality 
is not of great concern to us. Competition will kill them and _ since 
they cannot be large enough to supply a proper quality of medical care 
or hospitalization on their own account subscribers will gradually with- 
draw. Also the Medical Society by its present control over its members 
and, through them, of the hospitals can adequately fight (if it is so 
desired) these small units. (Various methods which are more or less 
practical will be later detailed.) 

“However, if the second eventuality should occur, and one single 
large cooperative to take in all government ,employees should be formed, 
the considerations are entirely different and we must be prepared to 
admit the following: 

“1, With size and a single large ccoperative its financial success is 


“2, It can secure enough personnel of good quality, even if not the 
best, either local or imported, to assure its success from the patients’ 
standpoint. 

“3, Its own medical center and hospital can be obtained. 

“4. It is not unlikely that a responsible organization could borrow all 
the money needed, even into the millions, through one of the adminis- 
tration agencies, such as P. W. A,, just as many other projects have, 
without such an act making it a federal enterprise. 

“The Medical Society must therefore adopt a definite policy toward 
the cooperative movement as a whole, and at once, without wasting & 
great deal of time on the H. O. L. C. project. The alternatives of 
policy are primarily; 
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“1, Approval of cooperatives as at present outlined. 

“2. A laissez-faire attitude of seeing what will happen. 

“3. Disapproval and active combat with all measures at our com- 
mand. 

“4, Disapproval of all other plans and the offer of prepaid medicine 
through the Medical Society (a) cither as a Society subsidiary or (b) 
through a change in the Medical-Dental Service Bureau. 

“The first of these, approval, is manifestly an impossibility, The 
second alternative threatens through inertia more than any other factor. 

“Active opposition is possible at present. Whether it is advisable is 
another matter, unless some substitute plan can be suggested. Failure 
to place the cooperative on the approved list of the Medical Society 
would automatically forbid any consultations by members of our Socicty. 
Any full-time employees of the corporation could probably easily fail 
to be put on the courtesy list of the hospitals for one reason or another 
without the fact of his connection with a cooperative being even men- 
tioned. In fact any combative methods would necessarily have to be 
camouflaged to the nth degree. 

“The original plan submitted to the Executive Committee envisioned 
the aid of the Medical Society in the formation of the cooperatives 
along ethical lines and their continuous active supervision, insisting 
above all upon free choice of physicians. All cooperative corporations 
would be financially and administratively independent except for the 
control exercised by the Central Board elected by the Medical Society. 

“It would now appear that a better plan might be a much more 
ambitious one, namely, the formation of our own complete organization 
for the distribution of prepaid medical care as a distinct unit competi- 
tive with any other organization that may be formed. 

“This is the plan which Dr. West made it clear he favored as having 
the greatest chance of success. He made the further suggestion that 
our own Medical-Dental Service Bureau could be changed to take 
over the plan. I believe that none of us had previously thought of 
this solution and I personally believe that it has great possibilities. 

“The Bureau has done great work in allowing patients to budget 
their medical, dental and hospital care. It has also acted as the clearing 
house for the Central Admitting Bureau partial-pay patients. It has just 
about broken even on the 10 per cent allowed but it would not have 
been able to carry on had it not been for the C. A. B, business.” 


That is Central Admitting Bureau, I suppose. 


“The Bureau has about reached its peak of volume of work and it 
would appear that various factors might even tend to start it on the 
down grade. Therefore, it would seem that our having a working 
organization with personnel, quarters, etc., which might with the neces- 
sary changes function at any time, is a most fortunate thing. 

“Group Hospitalization is also vitally affected by the inception of 
cooperative medicine. 

“May I offer the earnest suggestion to your committee that you 
request a joint meeting with the Board of the Medical-Dental Service 
Bureau and the Board of Group Hospitalization, Inc., with a view to 
discussion of the factors affecting all and the possible formation of 


definite constructive plans. “Very truly yours 


“J, Russell Verbrycke Jr.” 


Tue Court:—That is Exhibt 292. 

(Copy of letter, Verbrycke to McGovern, dated 7/12/1937, 
heretofore marked as Government Exhibit 292 for identification 
was received in evidence.) 4 

Mr. Kelleher:—Exhibit 292 is a copy of the report which 
Mr. Lewin has just read, which is from the files of the American 
Medical Association and bears on it the stamp, “File, Sep. 1, 
1937, W. C. W.,” and one of the girls in his office testified that 
it was the stamp placed on the mail received in his office. 

I shall now read Exhibit 152, which is an original letter from 
the defendant Olin West to Dr. J. Russell Verbrycke, dated 
July 12, 1937: 

U. S. EXHIBIT 152 

‘Dear Doctor Verbrycke: 

“Our telephone conversation this morning was not altogether satis- 
factory for the reason that I could not hear you very well, 

“Since the meeting held at the Metropolitan Club in Washington 
the other evening, I have given a little more thought to the matters that 
were discussed and have come to the conclusion that I offered one sug- 
gestion for the consideration of the Medical Society of the District of 
Columbia that it was not altogether wise to offer. I stated, in effect, 
that if I were a member of the committee of the District society, I 
should want to consider the advisability of organizing a sort of coopera- 
tive movement under the auspices of the society to offset the effect 
of the cooperative movement that is now being promoted by certain 
agencies in Washington. Having thought the matter over more care- 
fully, I have come to the conclusion that that was a poor suggestion 
to offer, for the following reasons: 

“First, I do not believe that the District society could organize any 
sort of cooperative scheme without establishing a relatively low income 
limit for those who might be included among the beneficiaries of the 
scheme. It is my understanding that the so-called H, O. L. C. coop- 
erative does not intend to establish any particular income limit, but that 
the higher paid officers among the employees of that corporation are to 
be included in the cooperative scheme. Certainly the District society 
could not afford to undertake any sort of plan under which persons 
enjoying relatively large incomes would be included. Secondly, if the 
Medical Society of the District of Columbia should attempt to organize 
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and operate a cooperative movement, it would at once give endorsement 
to the principle of collective bargaining, which, in my opinion, cannot 
be properly applied to medical service. 

“Since I returned to the office this morning I have talked with Dr. 
Woodward and with Dr. Leland, both of whom expect to arrive in 
Washington on Wednesday morning in the hope that they may be able 
to be helpful in some way to the committee of the District medical 
society. Dr. Woodward seems to be inclined to believe that the coop- 
erative movement now being promoted in Washington might be success- 
fully opposed on the ground that when it goes into operation it will be 
a corporation engaging in the practice of medicine. As you know, court 
decisions in several states have specifically declared the practice of 
medicine by a corporation to be illegal. 

“T was delighted to see you while I was in Washington and to have 
the privilege of meeting with the members of the group at dinner at 
the club, I am sorry indeed that I could not offer some suggestion 
that might be more helpful to your committee, but I hope that Dr. 
Woodward and Dr. Leland will be able to be of some assistance. 

“With most cordial good wishes, I am, 

“Very truly yours, 
“Olin West.” 


Mr, Lewin:—Continuing the reading from the minutes of the 
Sere committee of the District Medical Society of July 12, 


“Dr. Hooe’—“He thought the plan discussed with Dr. West offered 
great possibilities. 

“Dr. McGovern, in answer to why the Subcommittee had not met 
with the Group Health Association representatives up to this time, said 
that his committee did not feel that it was ready to meet until it had 
something concrete to offer. He stated that within the past week Dr. 
Olin West, Secretary of the American Medical Association, was in 
the city and met with the committee and it was felt that very important 
information was obtained through this meeting. He added that he had 
a telegram from Dr. West, stating that Drs. W. C. Woodward and 
R. G. Leland (the latter Director, Bureau of Medical Economics) of 
the American Medical Association would be in Washington Wednesday 
morning of this week.” 

“Dr. Thomas E, Neill pointed out that the subcommittee was appointed 
on June 30. The Chairman of the committee as constituted did not 
accept the appointment and Dr. Neill appointed a new chairman, Dr. 
McGovern, to take the place of a member who did not want to serve. 
He was of the opinion that the committee should have something con- 
crete to offer when they meet the representatives of the Group Health 
Association. He said he gained, personally, a lot of information from 
the conference held with Dr. West. He felt that the subcommittee 
should meet with the Board of Trustees of the Health Association and 
then in the fall, at the first business meeting of the Society, some con- 
crete recommendation could be adopted.” 

“Dr. A. Arthur Hooe, as Chairman of the Compensation, Contract and 
Industrial Medicine Committee, would call attention to the fact that by 
fall this thing (the Group Health Association, Inc.) would be running 
very smoothly. He felt that there was no time to lose in dealing with 
the matter. Dr. Hooe was of the opinion that the subcommittee should 
do its work and do it promptly, and come back with something definite 
to the Executive Committee to recommend to the Society at a meeting 
to be called.” 

“Dr. McGovern added that his committee did not know—” 


Mr. Leahy (interposing) :—Why not read it all so that they 
get it? 

Mr. Lewin:—I think they will get it. 

Mr. Kelleher:—I thought that was agreed. 

Mr. Lewin:—I thought we had that arrangement with Mr. 
Leahy in the interests of everybody, but— 

Mr. Leahy:—Well, I know, but you pick these men out as 
though they were the only ones who talked. 

Mr, Lewin:—Oh, no. I am perfectly willing to stipulate. 

Mr. Leahy:—It was a running fire of talk from everybody in 
the committee. 

Mr. Lewin:—1 am perfectly willing to stipulate. 

Tue Court:—Well, you may read it. 

Mr. Lewin: 


“At this point Dr. Ruffin suggested that, for the benefit of Dr. Sprigg, 
the portion of the report of the Subcommittee dealing with the recom- 
mendations be read. This was done by Dr. McGovern. 

“Dr, McGovern added that his committee did not know just what the 
attitude of the Executive Committee of the Society would be; whether 
to fight this thing with the weapons at hand or possibly set up an 
organization to combat it. The committee felt that some definite instruc- 
tions should be given along that line.” 

“Dr. Hooe said he was of the opinion—” 


Mr. Leahy (interposing) :—Why not read what the chairman, 
ey; oP Vv 

Mr, Lewin:—Very well. We are just going back 
arrangement we made. I think we were doing very sor i a 

Tue Courr:—lI think I have indicated I— 

Mr. Lewin:—All right; let me read it. 

Tue Court:—Provided that while you were 
requested you go on and read certain parts. 

Mr. Lewin:—All right. 
aaa Court:—And you may do so. I think that is the best 


reading it he 
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Mr. Lewin: 

“The Chairman said it was his understanding that the subcommittee 
had the authority to meet with representatives of the Home Owners’ 
I.oan Corporation for the purpose of getting from them all of the data 
they could; not to go to them with any plan or proposition but to get 
information and to bring it to the Executive Committee and the Society 
for approval. 

“The Secretary, at this point at the request of Dr. McGovern, read 
‘Suggestions for agenda for joint meeting of the Subcommittee of the 
Executive Committee of the Society, with the Committee from the 
H. O. L. C.’ (Copy appended hereto.)” 


Mr. Leahy:—Is it there, Mr. Lewin? 

Mr. Lewin:—"The Chairman”’—Yes, sir. 

Mr. Leahy:—Leave the copy there so we can see what they 
were going to talk about. 

Mr. Lewin:—Have you got a copy of it? 

Mr. Leahy:—No; I just got this photostat. 

Mr. Lewin:—Well, I don't believe I will stop to look for 
that now, if you don’t mind. 

Mr. Leahy:—All right. I am trying to find it. 

Mr. Lewin:—I would like to do your work for you, but— 

Mr. Leahy:—Well, this is yours, you know, not mine. 

Mr. Lewin:—lIt isn’t mine at all. This is your clients’. 

Mr. Leahy:—You are offering this, you know. 

Mr. Lewin:—I certainly am offering it. 

Mr. Leahy:—Well, then, go ahead and read it. 

Mr. Lewin:—Well, that is what I was doing when I was 
interrupted. 

Mr. Leahy:—No; you are just picking out certain parts of it. 

Mr. Lewin:—I think your remarks are highly improper. 

Mr. Leahy:—If your Honor please, if I stated, of course, that 
certain portions I wanted read— 

Mr. Kellcher:—Under the arrangement we had— 

Tue Court:—Just a minute. 

Mr. Kelleher:—As you indicated this morning— 

Mr. Lewin:—What are you trying to indicate, something 
unfair in the presentation of this? 

Mr. Leahy:—Why argue with me then if under the arrange- 
ment I offer it? 

Tue Court:—Just a minute, please. 

Mr. Leahy:—Very well. 

Tue Court:—We are just losing time. This does not get 
us any place. 

Mr. Leahy:—I think if you go right through and read it, if 
your Honor please— 

Tue Courr:—While you are reading it, at the time when he 
indicates parts he wants read they should be read. 

Mr. Lewin:—Very well. 

Tue Court:—lI believe that is best. At least, that was the 
rule I laid down. 

Mr. Lewin: 

“The Chairman, for the benefit of the committee, stated that he had 
information which would indicate that the Ross-Loos Plan, which split 
the California State Medical Society, was not progressing so well; that 
the wind was blowing the other way. He was informed that the 
Ross-Loos Corporation was resorting to other means of business to make 
up their deficit. 

“Dr. Macatee pointed out the fact that the Group Health Association 
itself was a small group, but there were possibilities of it involving other 
federal employees. 

“Dr. Hooe said he was of the opinion that when this subcommittee 
goes to the representatives of the Home Owners’ Loan Corporation it 
should carry nothing binding upon the Society, He pointed out that 
what is done in the Executive Committee is not binding upon the 
Society. He would suggest that an early meeting of the Society be 
called to present the proposition. He thought the consensus was that 
the corporation as it now stands would not be countenanced by the 
Society. He felt that there were so many substitutes that could be 
offered and therein lies the one hope for defeating the plan.” 


I would omit page 4. Do you want it read? 
Mr. Leahy:—Yes. 
Mr. Lewin: 


“The Secretary stated that when the subcommittee goes down to meet” 


the representatives of the Group Health Association there was no one 
better than Dr. Macatee to be the spokesman and the rest of the com- 
mittee should be observers. 

“Dr. John F, Preston would inquire if there was anything in the 
setup which would allow the Home Owners’ Loan Corporation to put 
their money in such an enterprise? 

“Dr, Macatee said that he was talking to a patient who was an attor- 
ney in the corporation and he said it could be done perfectly legal, and 
if his recollection was correct, that the papers had gone over this 
attorney’s desk, They could do anything not contrary to the law and 
constitution for the benefit of their employees. In respect to the duties 
of the Subcommittee, Dr. Macatee pointed out that according to the 


before the Trustees and we could ask them what their prospectus meant 
when it said that they wished to enter into the fullest cooperation with 
the Medical Society of the District of Columbia, to ask for representa- 
tion on their board in an advisory capacity, and they wished to do their 
work in an harmonious way. We thought we might say to the Board of 
Trustees that the Medical Society had looked upon the organization with 
some concern and that we wondered if the Trustees sensed the threats 
involved to the success of their enterprise by the fact that their sub- 
scribers would not in the long run have the free choice of physicians. 
Whether they understood that as soon as some grave medical problem 
arose among the employees they would not follow the usual human 
instinct and say ‘We don’t want these hired men, we want the best’; 
whether that would not be disruptive of the whole plan. The trustees 
are laymen. Whether in view of those facts and other facts 
they might not feel that the principles of organized medicine, that the 
free choice of physician is essential to the success of any proposition, 
that that may convey something looking to the entire medical profession 
of the District of Columbia as a source of the medical and surgical 
service they may need. If they could consider that we would be glad 
to take it up with the Medical Society and see what could be worked 
out. It is for this committee to decide whether it is likely that any 
good will come from such a meeting.’ 

“The Secretary was of the opinion that the Subcommittee should be 
sent down to ascertain the facts and have Dr. Macatee speak along the 
lines which he just did. The lay members of the Board of Trustees 
would in all probability immediately understand that they haven’t any- 
thing comparable to what the Medical Society may possibly offer in these 
few $3,000 a year men they may be able to pick up outside of the 
organized medical profession. Further, Mr. Penniman, Mr. Zimmerman 
and Dr, Brown were given to understand that a committee would be 
glad to meet with them. He felt it would be undiplomatic to back out 
now. 

“Dr. Ruffin offered an amendement to Dr. Conklin’s motion to the 
effect that the Subcommittee, of which Dr. F. X. McGovern is chair- 
man, be instructed to present arguments along the lines just outlined 
by Dr. Macatee and bring back a report to the Executive Committee 
with a view to a meeting being called of the Society at an early date. 

“Dr. Hooe suggested to incorporate in the amendment the time for 
the meeting of the committee and the Society—in the very near future. 

“At this point Dr. Conklin and Dr. Ruffin withdrew their motion and 
amendment. 

“Dr, Macatee made a motion to the effect that the supplementary 
report of the Subcommittee be received and be held on the table for 
future consideration, after the report of the Subcommittee. Seconded 
and adopted. 

“Dr, Ruffin made a motion that the Subcommittee be instructed to meet 
with the Home Owners’ Loan Corporation representatives, to be addressed 
by Dr. Macatee along the lines, discuss, and bring a report back as 
promptly as possible to the Executive Committee with a view to a meet- 
ing of the Medical Society. Seconded and carried. 

“Dr, Wallace M. Yater would offer an amendment to the effect that 
the Subcommittee bring back its report after it confers with the H. Oo. 
L. C. representatives and also after it has had sufficient conference with 
Drs. W. C. Woodward and R. G. Leland. In fact Dr. Yater felt that 
the Subcommittee should confer with Drs. Woodward and Leland before 
and after they go to the Home Owners’ Loan Corporation, to get advice 
as to how to proceed. No second to this amendment. 

“Dr. Ruffin was of the opinion that it could be left to the committee 
to do this without any specific instructions.” 


Now, for a long time now we have a lot about Subcommittee 
on Communicable Diseases. Would you care to have that read 
to the jury? 

Mr. Leahy:—No, no. 

Mr. Lewin:—I do want this, page 10, in the middle of the 
page: 

“At this point Dr. F. X. McGovern, Chairman of the Subcommittce 
of the Executive Committee appointed to prepare an approved list of 
organizations, groups and individuals, engaged in the practice of medicine 
within the District of Columbia, in accordance with Chapter IX, Article 
IV, Section 5 of the Constitution, was recognized. He read the provision 
of the Constitution, as follows: 

“*No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever name 
called or however organized, engaged in the practice of medicine within 
the District of Columbia or within 10 miles thereof, which has not been 
approved by the Society.’ 

“The Executive Committee is authorized and directed to prepare an 
approved list of organizations, groups and individuals, by whatever name 
called and however organized, engaged in the practice of medicine within 
the District of Columbia or within 10 miles thereof, and the same shall 
be kept in the office of the Secretary-Treasurer. Before any such organi- 
zation, group or individual can be placed on the approved list of the 
Society, such organization, group or individual, or the member of the 
Society proposing professional relations therewith, shall submit to the Com- 
pensation, Contract and Industrial Medicine Committee such evidence as 
the Committee or the Society may require showing the character, activi- 
ties, financial condition and ethical standards of said organization, group 
or individual, and after considering the same, said committee shall 
make a report of its investigation and findings to the Executive Com- 
mittee for such action as it may deem necessary.’ 

“Dr, McGovern stated that he requested the various county medical 
societies in Virginia and Maryland, within 10 miles of the District of 
Columbia, to send him a list of their membership. He was not very 
successful by letter and intended to contact the Secretaries personally. 
He added that there were a few physicians practicing medicine in the 
District of Columbian who were not on the rolls of the Society, The 
Society’s office was busy at the present time checking the list of physi- 
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cians and surgeons as classified in the newest telephone directory and 
the Commission on Licensure had been approached to obtain a list of 
all licentiates in the District of Columbia. 

“The Chairman, Dr. Sprigg, stated that he requested a list of the 
licentiates and the Society’s office was informed that the records of 
the Commission on Licensure would be available if the Society could 
supply clerical help to type the list. 

“Dr. McGovern read a proposed list of approved organizations, groups 
and individuals, 

“Dr. Macatee suggested that the words ‘employed by’ be substituted 
for the words ‘connected with’ in item 10. With this change the list 
was approved, upon motion, duly seconded and adopted, as follows: 

“1, All members of the Medical Society of the District of Columbia. 

“2, Medical staffs of all hospitals, institutions and clinics, each member 
of which has been approved by the Medical Society of the District of 
Columbia, 

“3. The United States Government Medical Personnel on duty in the 
District of Columbia, or within 10 miles thereof, i. ¢., the United States 
Army, Navy, Public Health Service, and the Veterans’ Administration. 

“4. The Health Officer and attached medical personnel. 

“5. Membership of the District of Columbia Dental Society. 

“6. Membership of the Homeopathic Medical Society. 

“7, Members of the Montgomery County (Md.), Prince Georges County 
(Md.), Fairfax County (Va.), and Arlington County (Va.) Medical Socie- 
ties, who reside within 10 miles of the District of Columbia. 

“8. Members of the Alexandria Medical Society. 

“9. The following compensation clinics: 


Operated by 
Farragut Medical Clinic. ......ccssecesccssccsves Frank E. Gantz, M.D. 
First Aid Station ........ odie w say aiete eivibainr cig Wateien Arch L. Riddick, M.D. 
Finrnys Ws LoGwis CliniCse ss essence scp eeeeeeeHarry M. Lewis, M.D. 
Market Compensation Accident Clinic.........+ .++++M. J. Kossow, M.D. 
Northeast Insurance Clinic. .......cccccccececes G. Henry Hawson, M.D. 
Union Market Workmen’s Compensation Clinic..Maxwell Hurston, M.D. 
Washington Industrial Accident Clinic........ Edward Clark Morse, M.D. 
Washington Medical Building Workmen’s Clinic..Charles S. White, M.D. 


“10. All medical personnel employed by the Federal or Municipal Gov- 
ernments within the District of Columbia or within 10 miles thereof. 

“11. Membership of the Medico-Chirurgical Society (colored medical 
society). 

“12, Membership of the Robert T. Freeman Dental Society (colored 
dental society). 

“Dr. Raymond T. Holden Jr. inquired as to the personnel (medical) 
of the proposed Group Health Association, Inc. 

“Dr. Hooe pointed out that it was a separate individual corporation and 
would have to be approved as a single unit. As a matter of information, 
Dr. Hooe would inquire if he was right in the assumption that this 
approved list would not have to be submitted to the Society but from 
tonight on would be filed in the Secretary’s office for reference. 

“The Chairman ruled that according to the wording of the Constitutional 
provision that would be the understanding. 

“Dr. Hooe made a motion to the effect that the Secretary of the Society 
be directed to write a short letter to every member of the Society, calling 
attention to this Constitutional amendment, quoting it in the letter, and 
informing them that the approved list (which shall be added in the letter) 
is now available in the Secretary’s Office and is in force; and further that 
any violation thereof they will be liable for. This letter to be sent reg- 
istered mail. Seconded. 

“The Secretary offered an amendment to the above motion to include 
that the list as read by Dr. McGovern tonight be enclosed, and not the 
individual names of physicians. Seconded and accepted. 

“In the discussion of the above motion it was pointed out that the cost 
of registering a letter,”— 


Mr. Lewin:—I am on page 12. There was mention of the 
agenda. I think you gentlemen wanted the agenda. I am pre- 
pared to read it. 


“SUGGESTIONS FOR AGENDA FOR JOINT MEETING OF COM- 
MITTEE REPRESENTING THE EXECUTIVE COMMITTEE 
OF THE MEDICAL SOCIETY OF THE DISTRICT OF 
COLUMBIA, WITH THE COMMITTEE FROM THE 
HOME OWNERS’ LOAN CORPORATION 


“1, Attempt to be made by pointed questions to obtain a copy of 
written contract between the H. O. L. C. Medical Service and its clients. 

“2. The establishment of attitude of H. O. L. C.; should the Medical 
Society of the District of Columbia offer to furnish in its entiretly, through 
its members, allowing free choice of physician, the entire proposed medical 
service, regular and consultant. 

“3, Would the H. O. L. C. consider giving up its present preparations 
for giving medical service through full-time $3,000 per annum doctor 
employees should the Medical Society advocate the enlargement of the 
facilities that are already at hand in its Medical-Dental Service Bureau, 
for the purpose of taking care of large groups of Governmental employees, 
on a mutually approved prepayment plan? 


“GENERAL IMPRESSIONS AS TO PropER METHODS oF CARRYING 
ON THE JOINT MEETING 

“1, Before the date of the meeting, objectives should be definitely 
determined and mutually agreed upon by all committee members. 

“2, Such propositions as are to be offered, with the thought in mind 
that they are but tentative and are but ‘feelers,’ should be done in an 
orderly manner and by selected spokesmen, 

“3, There should be no general speaking by all members of the com- 
mittee, as this but leads to confusion and to perhaps defeat of the attain- 
ment of some definite objectives. 

“Finally, the committee should be guided by words of wisdom that were 
given by Dr. Olin West at a recent meeting, and should be governed by 
what has actually taken place throughout the states, i, ¢., in the way of 
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prepayment plans advocated, installed, and successfully operated by com- 
ponents of state medical organizations. In other words, there should be 
no denying of what has definitely taken place. The teachings of experi- 
ence should be weighed against the visionary and impractical promulgating 
of views and attitudes established by organized medicine, which in many 
instances constituent bodies have flauntingly discarded. The turning of 
public opinion against the California State Medical Society in its fight 
against the Ross-Loos Clinic is well worthy of thought. It would seem 
that in the Nation's capital that any active campaign by organized medicine 
for the purpose of denying the present organizers the use of their person- 
nel might have, to say the least, very undesirable implications. The utmost 
diplomatic handling is required.” 


Mr. Kelleher: 

It is a carbon copy of a letter written by Dr. West to Dr. 
C. B. Wright, 78 South Ninth Street, Minneapolis, dated July 
14, 1937. As his Honor has said, the first three paragraphs deal 
with matters not relevant to the issues in this case. 


“Dear Dr. Wright: I had a long conference with a committee of the 
Medical Society of the District of Columbia about the cooperative move- 
ment that is being promoted by groups of government employees. The 
District Society is apparently very much agitated about this matter but, 
as a matter of fact, there was very little that I could offer them in the 
way of suggestions as to what they might or should do. In accordance 
with authorization given by the Board of Trustees, I have asked Dr. 
Woodward and Dr, Leland to go to Washington for the purpose of con- 
ferring with the Medical Society of the District of Columbia, and they 
are to have a conference with official representatives of the Society in 
Washington today, 

“There seems to be a lack of authentic information concerning the exact 
nature of the cooperative movement. A man in rather high official posi- 
tion in the H. O. L. C. was quoted in Washington as having specifically 
stated that the H. O. L. C. is not to finance the cooperative movement. 
Information from other sources, however, is exactly to the contrary. 
Nobody has as yet been able to get a copy of the contract that may exist 
between the cooperative organization and the Home Owners’ Loan Corpora- 
tion, nor has any one been able to get a copy of the contract that will be 
entered into between the cooperative and those who purchase its contract. 
I was told that 2,000 or more government employees have already signed 
up as members of the cooperative, and a few minutes later I was told by 
a Washington physician that employees in certain departments had refused 
to have anything whatever to do with the movement. It seems almost 
impossible to get information in Washington that you can tie to. I have 
never in all my life seen such a situation as now exists. I think Dr. 
Woodward has about come to the conclusion that the only way to fight the 
cooperative movement among government employees is to wait until the 
facts can be definitely discovered and then resort to court procedures in 
an effort to have the cooperative declared a corporation engaged in the 
practice of medicine. I am not yet come to any definite conclusion in my 
own mind as to whether or not this would be a wise procedure.” 


And the last three paragraphs of the letter deal with other 
matters. 

Exhibit 178 is a telegram from Dr. William C. Woodward 
to Dr. J. Russell Verbrycke Jr., the Farragut Medical Building, 
estat D. C. It is dated July 13, 1937, and reads as 
ollows: 


“Leland and I arrive Capital Limited Wednesday stop Leave it to your 
judgment to arrange a conference at which all essential persons will be 
present stop It will apparently be necessary for the Society to employ 
counsel to guide it and presence of that counsel at conference is essential 
stop If regular counsel is not available his representative or other counsel 
should be present stop Please arrange so that we can leave Washington 
not later than Thursday afternoon, July 15 stop Time of conference 
immaterial to us. We shall be at the Mayflower. 


“William C. Woodward.” 


Mr. Kelleher:—Exhibit 200 is a memorandum from Drs. 
Woodward and Leland to Dr. West, dated July 16, 1937: 


“A prospectus for a plan for a Cooperative Medical Service on a peri- 
odic payment basis for Federal employges and their families in Washington 
was circulated some time ago. The prospectus is not dated and the time 
of its issue is unknown. It was circulated anonymously. The plan pro- 
posed was to make available to Federal employees in Washington, and to 
their families, adequate medical care, both preventive and curative; to 
provide this care at moderate cost; and to place that cost on a regular, 
budgetable basis within the means of the group to be served. 

“A certificate of incorporation for the Group Health Association, Inc., 
was executed February 19, 1937, by W. F. Penniman, R. T. Berry, and 
Pearl B. Murphy, and subsequently recorded in the office of the Recorder 
of Deeds of the District of Columbia. 

“W. F. Penniman is one of the assistant general managers of the Home 
Owners’ Loan Corporation and has charge of District No. 6. The occupa- 
tions of R. T, Berry and Pearl B. Murphy are unknown, but it is under- 
stood that they are officers or employees of the Home Owners’ Loan Cor- 
poration. 

“An amendment to the articles of incorporation was executed April 21, 
1937, for the sole purpose of increasing the number of the Board of 
Trustees, and the amendment was filed in the office of the Recorder of 
Deeds of the District of Columbia. 

“The Association is organized as a corporation not for profit. Mem- 
bership is limited to employees of any branch of the United States Goy- 
ernment other than officers or enlisted men of the United States Army and 
Navy. Nothing in the articles of incorporation limits the Association's 
activities to the District of Columbia, 
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“Among the purposes of the Association are the following: 


“(1) To provide the service of physicians and other medical attention 
and any and all kinds of medical, surgical, and hospital treatment for the 
members of the Association and their dependents. 

(2) To furnish all forms of hospital service to members of the Asso- 
ciation and their dependents. 

“(3) To construct a clinic and medical office building. 

“(4) To construct and operate a hospital for members of the Associa- 
tion and their dependents. 

“(5) To operate a drug store or pharmacy and to provide drugs and 
remedies for members of the Association and their dependents. 

“(6) To provide nurses for members of the Association and their 
dependents. 

“(7) To give to members of the Association and their dependents all 
forms of care, treatment, or attention that may be required by the sick or 
in the prevention of disease. 

“The articles of incorporation are silent as to the sources from which 
the Association is to obtain funds for organization and operation, except in 
so far as they say that the corporation is to have no capital stock but is 
to be an association controlled by its members and that all members whose 
dues have been paid if and when the Association is liquidated shall have 
the right to share in the distribution of its assets. 

“The prospectus referred to above says that the plan should be launched 
and publicly announced at a dinner or other similar meeting at which 
representatives of the press should be in attendance, and that immediately 
thereafter all Federal employees should be informed of the plan through 
meetings and circulars and should be asked whether they would be willing 
to participate. If the response was favorable, the campaign was to start 
ba obtain the necessary capital through advance payment of ‘enrolment 

ees.” 

“Tt is understood that a meeting of some kind was held by the organ- 
izers of this movement at which, it has been alleged, Secretary of Labor 
Perkins, Secretary of Agriculture Wallace, and Secretary of the Interior 
Ickes, and other prominent government officials were present. This how- 
ever was apparently not the meeting referred to above and, so far as is 
known, no public announcement has been made of the organization of the 
Group Health Association. 

“Jt is understood that membership so far has been limited to officers and 
employees of the Home Owners’ Loan Corporation. 

“The Home Owners’ Loan Corporation, according to an announcement 
sent out over the signature of Mr. W. F. Penniman, President, and 

R. T. Berry, Seeretary-Treasurer, April 15, 1937, has entered into a 
contract of some kind with the Group Health Association, Inc. The 
announcement reads in part 

“‘Under the terms of the contract between your association and the 
Home Owners’ Loan Corporation, two persons are selected by the 
Federal Home Loan Bank Board who shall serve on the Board of 
Trustees.’ 

“The existence of such contract and the control of the Association 
by the Home Owners’ Loan Corporation through the Federal Home 
Loan Bank Board is shown by an announcement subsequently issued 
by W. F, Penniman and R. T. Berry, said notice having been issued, 
it is believed, some time during the first ten days of July, in which 
it is said 

“ “The by-laws of the Association have been adopted by the Board of 
Trustees of the Group Health Association and approved by the Federal 
Home Loan Bank Board.’ 

“Tt is understood that the Home Owners’ Loan Corporation has aided 
and is aiding to finance the launching of the Group Health Association, 
Inc., through a loan or loans, and through a contract or contracts 
whereby the Association, through its officers will undertake to perform 
certain services for the Home Owners’ Loan Corporation, but the 
nature of those services is not known. All efforts to procure a copy of 
the contract agreed upon between the Home Owners’ Loan Corporation 
and the Group Health Association, Inc., have been unsuccessful. It 
has been stated by Mr. W. F. Penniman, an official of the Home 
Owners’ Loan Corporation, and president of the Group Health Asso- 
ciation, Inc., that the Home Owners’ Loan Corporation has appropriated 
an initial sum sufficient to carry on the Association for two years because 
of some hypothetical benefit the corporation is to obtain from the activi- 
ties of the association. Furthermore, when asked whether the Home 
Owners’ Loan Corporation could not, for purposes of study of health, 
appropriate money to the Group Health Association, Incorporated, and 
whether the corporation could not appropriate for services rendered, or 
appropriate in case of emergency without any government supervision, 
Mr. Penniman admitted that that was the case. 

“The Group Health Association? Inc., is obnoxious to Jaw for the 
following reasons f ~*~ . 

“(1) It proposes to practice medicine through physicians hired by 
it, although the Association is not licensed to practice and could not 
be so licensed. : i - 

“(2) It proposes to practice dentistry through dentists hired by it, 
although it is not licensed to practice dentistry and could not be so 
licensed. 

“(3) It is engaged in the business of insurance, without so far 
as available records show being qualified to engage in such activities. 
It is obnoxious to public policy for obvious reasons.” 


Mr. Lewin:—Exhibit 45 is a mimeographed , or a mimeo- 
graphed letter signed by C. B. Conklin, -D., Secretary, under 
the letterhead of the Medical Society of the District of Columbia, 
dated July 29, 1937, and addressed to “Dear Doctor.” It reads: 


“Jt may have come to your attention that there is an organization or 
organizations that are interested in gaining medical personnel. Your 
attention is called a se a IX, Article IV, Section 5 of the consti- 

i in fu 
tutes Se eae urged to submit to the Compensation Contract 
and Industrial Medicine Committee, pursuant to the constitution, any 
and all contracts, written or verbal, under which you may contemplate 


giving your services. Very truly yours, C. B, Conklin.” 


The second page of this exhibit is a mimeographed letter from 
C. B. Conklin, Secretary, dated July 29, 1937, under the letter- 
head of the Medical Society of the District of Columbia. It 
reads as follows: 


“Dear Doctor. Pursuant to action of the Executive Comniittee, 
held on the evening of July 12, 1937, and in fulfilment of Chapter IX, 
Article IV, Section 5 of the constitution, your attention is hereby 
called to the list of organizations, groups and individuals herewith 
enclosed. The approved list is on file with the Secretary’s office. The 
amendment is now in force. Any violation thereof will make a member 
liable according to the provisions of the constitution: 

“Chapter IX, Article IV, Sec. 5: 


“ ‘No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever 
name called or however organized, engaged in the practice of medicine 
within the District of Columbia or within 10 miles thereof, which has 
not been approved by the Society.’ 

“‘The Executive Committee is authorized and directed to prepare 
an approved list of organizations, groups and individuals, by whatever 
name called and however organized, engaged in the practice of medicine 
within the District of Columbia, or within 10 miles thereof, and the 
same shall be kept in the office of the Secretary-Treasurer. Before 
any such organization, group or individual can be placed on the 
approved list of the Society, such organization, group or individual, 
or the member of the Society proposing professional relations therewith, 
shall submit to the Compensation, Contract and Industrial Medicine 
Committee such evidence as the Committee or the Society may require 
showing the character, activities, financial condition and ethical standards 
of said organization, group or individual, and after considering the 
same, said committee shall make a report of its investigation and find- 
ings to the Executive Committee for such action as it may deem 


» » 
ne LOS ‘Very truly yours, 


“C. B. Conklin, M.D.” 


Mr. Lewin:—And attached to the first page of this Exhibit 45 
is a mimeographed copy of a list of approved organizations 
which has already been read, and which were approved by the 
committee on July 12, 1937. 

Exhibit 201 is a letter from William C. Woodward, Director, 
es F. X. McGovern, dated July 26, 1937, and reads as 
ollows: 


“Dr. Dr. McGovern. I shall appreciate it very much if you will 
let me know what the Medical Society of the District of Columbia or 
your subcommittee has done, and what its present plans are with respect 
to the Group Health Association, Inc. The situation is one in which 
the entire medical profession of the United States has a deep interest, 
and I would like therefore to be kept in as close touch with it as is 


possible. “Yours truly, 


“William C. Woodward.” 


Exhibit 179 is a carbon copy of a letter from Dr. Woodward 
to Dr. McGovern, dated July 17, 1937: 


“Dear Dr. McGovern: 


“In compliance with your request, I send you herewith (1) the 
articles of incorporation of the Group Health Association; (2) a copy 
of the prospectus sent out by the promoters of that association; (3) 
the notice sent out by William F. Penniman, president of the asso- 
ciation, with reference to the first meeting and election of officers, and 
(4) a report sent out by the same party concerning the activities of the 
Association. 

“I have retained the original certified copy of the articles of incor- 
poration and have made and retained copies of the prospectus, the call 
for the first meeting, and the subsequent report. 

“If there is anything I can do with respect to this matter, please 


call on me. “Yours truly, 
“Director.” 


Mr. Lewin:—I shall read from the minutes of the Special 
Meeting of the Executive Committee of the Medical Society of 
pe ait of Columbia, held Tuesday evening, July 27, 1937, 
at 8 p. m.: 


“Dr. William M. Sprigg, Chairman, presiding. 

“Present: Drs. C. N. Chipman, A. C. Grey, Raymond T. Holden Jr., 
R. Arthur Hooe, F. X. McGovern, John F. Preston, John A, Reed, 
Sterling Ruffin, Henry R. Schreiber and C, B. Conklin. H. C, Macatee.” 


Now, I am going to pass over the first and second and half 
of the third page because they deal with other matters than 
with which we are now concerned. 


“Dr, F. X. McGovern, Chairman of the Subcommittee, that had been 
appointed to make contact with the Home Owners’ Loan Corporation 
Medical Unit, now was called upon to make a report, 

“He opened his remarks by stating that pursuant to recommendations 
made at the last special meeting of the Executive Committee, he had 
prepared a letter which was sent to Mr. William F, Penniman. In 
the letter request was made for copies of (1) contract with the Home 
Owners’ Loan Corporation; (2) adopted constitution and by-laws; (3) 
form or forms of application for membership; and (4) any form of 
contract or agreement setting forth the service to be rendered to 
members and their dependents, 
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“Dr, McGovern stated that Mr. Penniman had not given him a 
written answer. He had called him up and asked that he have luncheon 
with him at the Raleigh Hotel. On this occasion he frankly stated 
that he would give responses to the questions asked in the registered 
letter that had been received. The copy of the contract asked for, he 
said, he would have to refuse to exhibit. He thought the Medical 
Society’s asking to see this contract was quite similar to going to 
Garfinckel’s department store and asking them to show the contract 
they had with some firm with which they were doing business. 

“Dr. McGovern then proceeded to read a prepared report, as follows: 

“KNOWN FACTS IN RE THE HOME OWNERS’ LOAN COR- 
PORATION: 


“1, Corporation—Group Health Association, Inc. 

“2. In Home Owners’ Loan Corporation with which it has a contract. 

“3. Mr. W. F. Penniman is president; Mr. R. T. Berry is secretary. 
Dr. Henry Rolf Brown is Medical Director. . 

“4, Instituted presumably to give medical care (complete) to any 
and all members of the H. O. L. C. who may care to join in. 

"5, Nonprofit, voluntary, prepayment insurance organization, 

“6. Must be in some way related, possibly by contract to Home Loan 
Bank Board. 

“7, President, Mr. Penniman, avoided replying by letter to an official 
letter from the Society to him. 

“8, Mr. Penniman refused to give your committee a list of physicians 
employed by corporation. 

“9, Articles of incorporation so worded that all Federal employces, 
except Army and Navy may belong. 

“10. President, while he states that purpose of the corporation is to 
provide medical service to low-income individuals, at the same time 
admits that constitution and by-laws do not establish any income level. 

“11. Invites attention to many other similar organizations in exist- 
ence throughout the country and claims they do the job better than 
would otherwise be done. 

“12. The lay members of the Board of Directors sincerely believe 
that they are performing a needed, helpful and humanitarian function 
for their employees, and apparently are firmly convinced that nothing 
that they are doing is in conflict with the established ethical principles 
of organized medicine. 

“13. Dr. Brown is a physician, recently retired from the Veterans 
Bureau and is being paid a good (under the circumstances) salary as 
medical director, Licensed in the District of Columbia, May 21, 1937. 

“14. Whereas the officials of the corporation express a desire to 
cooperate with the Medical Society of the District of Columbia, it is 
a fact that in the beginning and at all times there has been no real 
effort made to apprize the Medical Society of the District of Columbia 
of what ‘they were undertaking. They have not considered (officially) 
the Medical Society of the District of Columbia during the formative 
stage of their organization; on the contrary, there seems to have been 
the desire to keep the matter confidential. 

“15. Meetings with officials of the American Medical Association on 
two separate occasions convince us that the national organization is 
keenly interested in the whole affair and is solicitous as to how we 
will consider its relation to us locally and what policy the Medical 
Society of the District of Columbia will adopt in regard to it. 

“16. What might be done: 

“1. Consider it unethical. 

“2, Control our own members in terms of the ethical requirements of 
our own constitution and by-laws. 

“3. Offer a substitute plan of our own. 

“4, Cope with the situation in the courts in terms of the local Healing 
Arts Practice Act. 

“17. Your committee met with the Board of Directors of Group 
Health Association, Inc. The attitude of organized medicine in regard 
to the medical ethics in matters of this kind was fully presented to 
them. Quotations were read to them from the official code of ethics 
of the American Medical Association. Other relevant facts were pre- 
sented, The only reply was made by a Mr. Loomis, member of the 
Board of Directors, to the effect that he hoped that the Medical Society 
would see fit to withhold final judgment until Group Health Association, 
Inc., had been in actual operation a sufficient length of time to prac- 
tically demonstrate its purpose, its relation to the community and to 
the medical profession of the District of Columbia.” 


Mr. Lewin:—I will drop to the bottom of page 6, the next 
page: 


“The secretary explained just what had been suggested by Drs. 
William C. Woodward and R, G. Leland at the time of their visit. It 
would seem that Dr. Woodward would advise quo warranto proceedings, 
which proceedings would require a district attorney or United States 
Attorney for the District of Columbia, who at least was not hostile, 
that the suit would be filed in his name. He saw many difficulties in 
following this up. Dr. Leland had given a sketchy verbal outline of a 
plan whereby a pool of money could be created and this could be built 
up by either the people in the lower income brackets or even in the 
higher brackets, and from this pool the care of the sick could be 
financed. The secretary stated that the very next morning after the 
meeting he wrote to Dr, Leland, asking for full details of this plan. 
Up to date he had received no reply. The secretary opined that the 
American Medical Association authorities certainly did not have any 
definite knowledge as to how to proceed in combating the immediate 
rok that was confronting the Medical Society of the District of 

‘olumbia. 


Mr. Lewin:—Now, I shall drop down to the middle of page 7: 


“A motion was made concerning the registered letter that was to be 
sent out with Dr. McGovern’s committee's list of approved organizations, 
groups and individuals, engaged in the practice of medicine, to include 
the phrase ‘to each of the hospitals,’ in addition to all members. See- 
onded and adopted.” 


A.M. Ay ET 


AL. 133 


Mr, Lewin:—Yes, I will. 


“Dr, Macatee, in continuing, read an excerpt from the latest issue of 
the Principles of Medical Ethics of the American Medical Association, 
having to do with the definition of free choice of physicians, as follows: 

“*The phrase “free choice of physicians,” as applied to contract prac- 
tice, is defined to mean that degree of freedom in choosing a physician 
which can be exercised under usual conditions of employment between 
patient and physician when no third party has a valid interest or inter- 
venes. The interjection of a third party who has a valid interest or who 
intervenes does not per se cause a contract to be unethical, A “valid 
interest” is one where, by law or necessity, a third party is legally respon- 
sible either for cost of care or for indemnity. Intervention is the vol- 
untary assumption of partial or full financial responsibility for medical 
care. Intervention shall not proscribe endeavor by component or con- 
stituent medical society to maintain high quality of service rendered by 
members serving under approved sickness service agreement between 
such society and governmental board or bureaus and approved by the 
respective socicties.’ 

“The ambiguity of the situation was immediately apparent. 

“Dr. Macatee said that he certainly did not read this at the time of 
the meeting with the H. O. L. C. unit. He did, however, read on that 
occasion extensively from the Principles of Medical Ethics under which 
the medical profession is bound, showing that the project as at present 
constituted could not be expected to be approved by the Medical Society 
of the District of Columbia, the local unit of the American Medical Asso- 
ciation. 

“Dr. Macatee was rather inclined to think that there should be no 
hasty action taken at this time and that he would recommend that the 
four possible solutions as prepared by the subcommittee be not read before 
the Medical Society. He too thought that it might be possible to bring 
some accord with the Group Health Association.” 


Mr. Kelleher:—I am now reading from the “Minutes of the 
Special Meeting of the Medical Society of the District of Colum- 
bia,” held Thursday evening, July 29, 1937, 8 p. m.: 


“Dr, Thomas E, Neill, President, presiding. 

“Present: Drs, J. Lawn Thompson, William J. Mallory, O. N. Chip- 
man, F. X. McGovern, James A. Flynn, Prentiss Willson, A. P. Tibbets, 
John H. Lyons, William P. Herbst, Victor B. Rench, Victor R. Alfaro, 
S. B. Muncaster, Harry S. Lewis, Oscar Wilkinson, Herman E. Kit- 
tredge, Isadore Lattman, Henry B. Gwynn, Joseph Horgan, J. Russell 
Verbrycke Jr. and other members to the number of about 150. 

“Upon motion, duly seconded, the reading of the minutes of the 
preceding meetings was dispensed with.” 


Mr. Kelleher: —‘The Executive Committee makes the follow- 
ing recommendations : 


“That the chairman of the Executive Committee appoint three of its 
members to act as a subcommittee, they to add two members of their 
selection from the Society at Jarge, for the purpose of further studying 
the Group Health Association, Inc., with a view of bringing back to the 
Executive Committee a solution concerning what the Society’s attitude 
should be to the above Group Health Association, Inc., and to report to 
the Executive Committee at the next regular meeting. 

“Dr. J. Lawn Thompson made a motion that the report of the Execu- 
tive Committee be adopted. Seconded. 

“Dr. Thompson, in discussion of the recommendation of the Executive 
Committee was of the opinion that if the report was to be made to 
the Executive Committee at the next regular meeting, it would probably 
he too late to do anything, for by that time the Home Owner’s Loan 
Corporation plan will be in full action. He felt that a special meeting 
should be held in the near future; not only from the medical standpoint, 
but from the standpoint of the Chamber of Commerce and Board of Trade 
this should he considered.” 


I now desire to turn to page 3 and commence with the last 
paragraph on that page. 

Mr, Leahy:—Go ahead. 

Mr. Kelleher: 


“Dr, McGovern was called upon to discuss the question. He stated 
that he was the chairman of the subcommittee of the Executive Com- 
mittee that investigated this matter thus far. He brought out the fact 
that the purpose of this meeting tonight was to inform the member- 
ship of the situation and to familiarize them with the facts obtained to 
date with an idea of turning it over in the minds of the membership 
and arriving at some conclusion as to how the Society should act in the 
matter. He felt that it was apparent from the report that the Group 
Health Association was not willing to come clean. It was specifically 
stated that Mr. Penniman, its president, refused to comply in writing 
to an official communication addressed to him from the Society. In that 


ephone asking 
with him where these matters would be discussed. After consulting with 
officials of the Society Dr, McGovern accepted the invitation to meet Mr. 
Penniman at luncheon at the Raleigh Hotel. Dr. McGovern made it 
emphatic that he was not authorized to commit the Society in any way. 
Penniman was willing to give some of the information 
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to Garfinkel’s department store and ask to see a contract that the store 
had with an express company, for instance. Dr. McGovern felt that it 
was definite that they had some sort of contract and they are not desirous 
that anybody should see it, In this connection he would add that the 
American Medical Association, through Dr. W. C. Woodward, tried _dili- 
gently, spending a whole day in the building of the Home Owner’s Loan 
Corporation, going from office to office, trying to get a glance at the con- 
tract without success. Dr. McGovern felt that the contract itself did 
not interest the Medical Society as much as it did interest the A, M. A. 
If there is a connection between the Federal Home Loan Bank Board 
and the Group Health Association, and the Board is spending money, 
they are spending taxpayers’ money which makes it a national entity. 
As far as the panel of doctors is concerned, Mr. Penniman said that he 
did not think it was appropriate for the Medical Society to have a list 
of the panels of physicians who have already been employed. He added 
that it is a well known fact that members of the Society have been 
approached. It also is a well known fact that doctors have been asked 
to come in from the outside and that Dr. Brown has talked to them, 

“Dr. McGovern said that property had already been leased for the 
housing of the clinic on I Street, between Thirteenth and Fourteenth 
streets. There was no doubt in his mind that the lay members of the 
Board of Directors of the Group Health Association are thoroughly con- 
vinced that they are doing a splendid thing for their employees. He was 
further convinced that they are not doing anything that might be con- 
sidered unethical by them.” 


And I will omit the balance of that page and go to the bottom 
of page 5: 


“Dr. Prentiss Willson would inquire what information the committee 
had with respect to hospitalization of the patients who reauire hospitali- 
zation under the Group Health Association. 

“Dr, McGovern stated that in the articles of incorporation they are 
going to give complete medical care and hospitalization. It would not be 
found out as to how they plan to do that. He pointed out that it is 
incorporated to include all Federal employees, except Army and Navy. 
He thought possibly they would have the free use of the local hospitals.” 


TI will omit the next paragraph, which is irrelevant. 


“Dr. H. C. Macatee was recognized. He reiterated the plea of the 
chairman of the Executive Committee that if any members had ideas on 
this subject, or information about it they should submit it to the com- 
mittee for investigation. He said he would like to express his personal 
feeling about this matter, for whatever value it may have. He was of 
the opinion that the medical society should not take its attitude based on 
the idea that there are certain scurrilous people who are trying to do a 
scurrilous thing to the Medical Society and doing it in an underhanded, 
scheming way. It was his impression, gained from conduct with certain 
individuals, that they are highly intelligent people who have profoundly 
studied this subject, who are aware of all the social currents flowing 
through the country with respect to the relation of the medical pro- 
fession and the people. They are aware of what has been done elsewhere 
and the result. ‘My feeling is that this is a group of responsible, honest, 
rather public-spirited people, who are undertaking to do something for 
the benefit of their associates in office. They are convinced and have 
secured what they call competent legal advice that they are on secure 
legal ground. They have by reason of their knowledge of similar proj- 
ects elsewhere become convinced that wherever such organizations 
spring up they almost consistently receive the antagonism and the ani- 
mosity of the local medical profession.’ Dr, Macatee added that he was 
of the opinion that their desire to avoid publicity in this matter was due 
to their knowledge of that fact. So far as Dr. Henry Rolf Brown was 
concerned, Dr. Macatee stated that he has had a distinguished service 
in the Veterans Bureau, where he was highly esteemed. He was retired 
on account of age and feels that he is not old enough to be put on the 
shelf. Dr, Brown has been detached from the organized profession for 
a long time. He, Dr. Macatee, said that he for one did not blame 
Dr. Brown for taking the position. 

“Dr. Macatee, continuing, stated that they had evidently obtained advice 
from the Twentieth Century Foundation and are perfectly aware that 
similar organizations, such as the Endicott-Johnson Medical Service, which 
was fought tooth and nail by the county and New York State Medical 
Society; also the Ross-Loos Clinic of Los Angeles, which was likewise 
fought tooth and nail by the California organized medicine to the point 
that the members of that outfit were expelled from membership and then 
by court order were reinstated, were in operation. It was because of 
all these facts that the Executive Committee has recommended that 
this matter be recommitted for further study as to what will be wise 
for the membership as well as the public. 

“Dr, Macatee added that there is now available a list of corporations 
and organizations and persons employing physicians in a contractual 
relationship, prepared under the provisions of the constitution and 
by-laws. He urged the members to take the list and examine it care- 


fully, and familiarize themselves with its contents,”” 


I now go to the middle of the next page: 


“Dr, Hooe said he believed he was in a position to answer Dr. Willson’s 
question concerning hospitalization. He was of the opinion that it was 
the intention of this corporation for the present to have their beneficiaries 
hospitalized in the local hospitals and treated by their hired physicians. 

“At this point Dr. Sprigg reread the recommendation of the Executive 
Committee, as amended: 

“That the Chairman of the Executive Committee appoint three of its 
members to act as a subcommittee, that they were to add two members 
of their selection from the Society at large, for the purpose of further 
studying the Group Health Association, Inc., with a view of bringing 
back to the Executive Committee a solution concerning what the Society's 
attitude would be to the above Group Health Association, Inc., and to 
report to the Executive Commi.tee, subject to the call of the Chairman, 
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“Duly seconded and adopted. 

“The secretary stated that it was the duty of the Socicty’s office to 
fulfil instructions from the Executive Committee to supply each member 
of the Society with a copy of the approved list that had been prepared, 
pursuant to Chapter IX, Article IV, Section 5, of the Constitution. He 
pointed out that they were being mailed by registered mail. He 
announced that any member wishing to secure his list tonight could 
do so by applying at the Society’s office and signing for same, which 
would aid in the distribution.” 


Mr. Lewin:—Your Honor, notwithstanding our voices are 
melodious I think everybody is pretty tired. 

Tue Court:—I had intended to go to 4:30, but maybe we 
had‘ better adjourn. 


Fepruary 20, Morninc 


As the Court opened there was discussion of exhibits, after 
which letter to Dr. Taylor heretofore identified as U. S. 
Exhibit 73-A was received in evidence, also letter dated Nov. 
25, 1938 from Dr. Anderson to Dr. Coole was marked U. S. 
Exhibit 151. 

Exhibit 186, which is an original letter from John F. Hayes 
to Dr. William C. Woodward, dated July 31, 1937; the letter 
is from Washington, D. C., and reads: 


U. S. EXHIBIT 186 
“Dear Doctor Woodward: 


“T attended the special meeting of the District Medical Society on the 
night of July 29th. This special meeting was called for the purpose of 
hearing the report of the special subcommittee appointed to secure facts 
and information regarding the Group Health Association, Inc. 

“T am assuming that Dr. F. X. McGovern, Chairman, has sent to you 
a full and detailed report. 

“T do not know that you expect any word from me relating to the meet- 
ing. It may be stated, however, that there were present about 150 mem- 
bers of the Society. Dr. Sprigg read a formal and somewhat lifeless 
report reviewing the facts and information which had been obtained regard- 
ing the Group Health Association, Inc. Nearly all of his facts were sub- 
stantially the facts which you and Dr. Leland had supplied to the group 
which attended the meeting here about two weeks ago. 

“In so far as I could observe, there was no new information in the 
Sub-Committee’s report, except that it did set out the fact that the Com- 
mittee had by registered letter invited or requested the President of the 
Group Health Association, Inc. to furnish the Sub-Committce certain 
information including: 


(1) A copy of its rules and by-laws; 


**(2) A list of the physician personnel of the organization; 

*“(3) A copy of its contract with the Home Owners Loan Corporation. 

“President Penniman replied by telephone, inviting the Committee to 
lunch with him at the Raleigh Hotel. Nothing worthy of review happened 
at the luncheon, except that Penniman agreed to supply a copy of the rules 
and by-laws when printed and a list of physicians when the staff had been 
filled. He refused to supply a copy of the contract on the ground that 
it was really the property of the Home Owners Loan Corporation, or some 
such reason. 

“There was then about twenty minutes of general discussion by mem- 
bers of the Medical Society, in which Doctors Sprigg, McGovern and 
Macatee took active part. Doctor McGovern mounted the rostrum and 
made a yery clear, able and comprehensive review of this entire subject 
and presented his subject in a manner which impressed his hearers and 
showed the seriousness of the entire movement. 

“His remarks had the effect of creating alarm and was just what was 
needed, because the reading of the Sub-Committee’s formal report was life- 
less and stilted and made no impression—in my opinion. 

“The Medical Society then approved the formal report and—as I 
understood—instructed the Sub-Committee to investigate further as to 
methods and means of meeting the situation and report at a future time. 

“Nothing whatever was said on the subject of legal proceedings either 
in the report or in the discussion. Mr. F. A. Fanning, attorney for the 
Association, was not present. Your name was not mentioned, nor was 
the name of Dr. Leland mentioned. 

“The above are my impressions of the meeting. If I have made any 
error in the state of facts, please understand that you should be guided 
by the report of Dr. McGovern, who of course is in position to supply 
more accurate and more complete information than I. 

“Very truly yours, 
John F. Hayes.” 


Mr. Kelleher:—Exhibit 187 is a carbon copy of an original 
letter from Dr. Woodward to Dr. Conklin, dated Aug. 12, 


1937, and reads: 
U. S. EXHIBIT 187 


‘Dear Doctor Conklin: 

“Some time ago I wrote to Dr. McGovern, asking him to inform me 
concerning the results of the special meeting called by the Medical Society 
of the District of Columbia to consider the activities of the Group Health 
Association. In the course of a recent visit to Washington, Dr. McGovern 
told me that he was no longer on the Committee having charge of the 
matter and that he had referred my letter to you. Will you not let 
me know what was done by the Society and what the present situation is? 

“Yours truly, 
Director,” 


U.S.A. vs. 


Exhibit 188 is the reply of Dr. Conklin to Dr. Woodward 
dated Aug. 14, 1937: 


LC Stak 
“Dear Doctor Woodward; 

“In reference to your inquiry of August 12, concerning the present 
status of the Medical Society’s deliberations, I would state a Committee 
at present constituted as follows: 

Dr. A. C. Macatee, Chairman 
Dr. R. Arthur Hooe 

Dr. Thomas A. Groover 

Dr. C. B. Conklin 


has been organized for the purpose of giving further study of the Group 
Health Association with view to making recommendation to the Executive 
Committee as to the Society’s attitude in the premises. At the special 
meeting of the Medical Society to which you make reference and which 
was attended by some ninety members with Mr. Hayes present, a detailed 
report was made of the various contracts with the Home Owners’ Loan 
Corporation Group. Various opinions were expressed by individual mem- 
bers ranging from the taking of most drastic measures in the way of boy- 
cott, etc, to various conciliatory propositions. Finally, an Executive 
Committee recommendation was accepted to the effect that the Chairman 
of the Committee appoint a subcommittee of three members which in turn 
would select two members from the Society at large. The function of the 
Committee would be to seek further data and bring a recommendation to 
the Executive Committee as to plans for a course of action. The afore- 
said Committee has had one meeting. An expressed policy is to receive 
reports from any individual members and to obtain proposed plans from 
members as to course of procedure. 

“Tt will give me pleasure from time to time to report any developments, 
In the meantime, the Committee would be very much pleased indeed if the 
American Medical Association Headquarters would wish to be represented 
at any of its meetings or would have any proposals to combat the move- 
ment, which has implications affecting far greater territory than the 
District of Columbia. 


EXHIBIT 188 


“Very truly yours, 
C. B. Conklin, M.D. 
Secretary.” 


Mr. Kelleher:—Exhibit 181 is a carbon copy of an original 
letter signed by Dr. Woodward, dated Aug. 21, 1937, and 
addressed to Mr. John F. Hayes, Washington, D. C., reading 
as follows: 

U. S. EXHIBIT 181 
“Dear Mr. Hayes: 

“Will you not some time within the coming week learn what you can 
concerning the activities of the Group Health Association, with particular 
reference to the establishment of its clinic and the publication of the 
names of the members of its medical staff. You may recall that the 
association proposed, according to the newspapers, to open September 1. 

“Confidentially, I am preparing an article on the situation and would 
like to have the latest details. 

“Say nothing to Conklin or anyone else about my plans for publication. 


“Yours truly, 
Director.” 


Mr. Kelleher:—Exhibit 182 is the reply of John F. Hayes 
to Dr. Woodward, dated Aug. 24, 1937: 


U. S. EXHIBIT 182 
“Dear Dr. Woodward: 

“TI regret that efforts made yesterday and today to secure information 
regarding Group Health Association Inc., through the District Medical 
Society, have not been very successful. 

“Dr. Conklin is out of the city. A New Committee or Sub-committee 
was appointed consisting of Dr. Henry C. Macatee, Dr. R. Arthur Hooe, 
Dr. Thomas A. Groover and Dr. F. X. McGovern. Nearly all of these 
doctors are out of the city. I was able to speak to Dr. McGovern on the 
telephone, but he had no up-to-date information other than the fact that 
the Medical Society will hold another meeting on this particular subject 
on September 10th. 

“On some independent investigation of my own, I learned that the 
clinic of this Association is to be located at the Evans Electrical Building. 
I called there, and observed that this is a small but attractive two store 
building owned and occupied by the O. H. Evans and Bro. Inc., dealers 
in electric fixtures and lamps, etc. This firm occupies the first floor and 
it has on hand and present in all directions a large supply of floor lamps, 
and fine merchandise of that character. 

“I inquired for the offices of the Group Health Association and was 
informed that they have leased the second floor of this building. There- 
upon I went to the second floor; there is no elevator, The second floor 
was entirely unoccupied. This entire floor is one enormous room, approxi- 
mately 25 feet wide and possibly 70 or 80 feet long. At the present time 
it has no partitions, few if any electric lights; the walls and ceiling and 
floors require reconditioning. In my judgment it will require at least four 
or five weeks to put this second floor space in anything like working 
condition. 

“This O, R. Evans and Bro, building is located at 1326 Eye St. N.W. 
If the affairs of the Group Health Association are to be conducted from 
these headquarters it is my opinion that they are starting in most modest 
and unassuming style. 

“Thereupon, I returned to my office and called on the telephone the office 
of Mr. William F, Penniman, of the Home Owners’ Loan Corporation. 
Incidentally, I observe, from the Congressional Directory, that he is 
Assistant General Manager for District No. 6, comprising the States of 
Arizona, California, Idaho, some other states and Hawaii and Alaska, 
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“T asked the young lady if she could supply me with any printed infor- 
mation regarding the Group Health Association, She referred me to the 
Home Owners Loan Corporation Publicity Man, Mr. Acton. Thereupon 
I went to Mr. Acton’s office and was informed by him that no news matter 
had as yet been prepared by him; that such matter as had appeared in the 
local papers was premature and without official sanction. 

“He stated that their clinic on Eye Street had not yet been started and 
that it would be several weeks before there would be any news to give 
out. He suggested that I call upon Mr. Penniman for further informa- 
tion. In view of the experience of the Committee of the District Medical 
Society at the luncheon given by Mr, Penniman to that group I con- 
sidered it the part of wisdom to confer with Mr, Penniman at some remote 
time in the future, 

“Dr, Conklin may return to Washington Saturday, and if so 
sce him then and report further to you. 

“Very truly yours, 
John F, Hayes.” 


I will 


Mr, Lewin:—I will read from the minutes of the special 
meeting of the Executive Committee of the District Medical 
Society of the District of Columbia, held Wednesday evening, 
Sept. 8, 1937, 8 p. m.: 


U. S. EXHIBIT 37 


“Dr, William Mercer Sprigg, Chairman, presiding. 

“Present: Drs, E. G. Breeding, Charles B, Campbell, D. N. Chip- 
man, William T. Gill Jr., A. C. Gray, R. Arthur Hooe, Henry C. 
Macatee, F, X. McGovern, Thomas E. Neill, John A. Reed, E. Hiram 
Reede, Sterling Ruffin, Henry R. Schreiber, Earl R. Templeton, R. 
Lomax Wells, C. B. Conklin; Thomas A. Groover, by invitation. 

“The Chairman announced that the special meeting was called to 
hear a report of a Subcommittee of the Executive Committee, which 
had been appointed pursuant to action of the Society taken on the 
evening of July 29, 1937. 

“The Secretary was called upon to, make a report in the absence 
of the Chairman of the Subcommittee, Dr. H. C. Macatee. It was 
stated that during Dr. Macatee’s absence from the city during the 
month of August, Dr. R. Arthur Hooe and committee members thought 
that owing to a clamor for action that had been set up by certain 
Society members, it was incumbent upon the committee to hold a 
meeting. At a meeting, which was held in the office of Dr. Thomas 
A. Groover, it was adopted that Dr. Thomas A. Groover and Dr. F. X. 
McGovern be duly appointed from the Society at large as members of 
the Subcommittee. It was conceived that the function of the committee 
was to consider the Group Health Association cooperative medical service 
movement, with view, if possible, to stating the Society’s attitude and 
also, if possible, to offer plans for combat. The second meeting was 
held in Dr. Groover’s office and a final meeting on this evening in the 
Society’s office. The following is given as a statement of opinion of 
the committee at this time: £ 


1, That the Group Health Association is unethical and that the par- 
ticipation in it by any member of the Medical Society of the District 
of Columbia would render him or her subject to disciplinary action 
by the Society. 

2, Your committee at this time has no definite recommendation to 
make with respect to combating the activities of the Group Health 
Association other than is embodied by implication in the preceding 
paragraph. 

3. It is the opinion of your committee that the Medical Society 
of the District of Columbia should maintain close contact through the 
chairman of this committee with the American Medical Association in 
an effort to formulate a suitable and an effective policy with respect 
to combating the activity of the Group Health Association. 

“Tt was explained that Dr. Macatee had been duly notified of the 
committee’s activities during his absence and also that it was the 
desire of the committee to hold a meeting just previous to the meeting 
of the Executive Committee on this evening. Dr. Macatee had stated 
over the telephone that his afternoon was very well taken up and it 
would be impossible for him to be present. 

“Upon motion, duly seconded, the Executive Committee unanimously 
accepted the report of the Subcommittee. 

“At this point Dr. R. Arthur Hooe called on Dr. F. X. McGovern 
to state his views. 

“Dr, McGovern said that he looked upon this Group Health Asso- 
ciation movement as an organization coming in and interfering with 
his business. He added that he expected to be in practice for some 
20 years and he did not propose, if it could be avoided at all, to 
have an organization such as was proposed to interfere with his work 
and income. ‘Just what are you fellows going to do about it?’ He 
cited the instance of the musicians who had succeeded in preventing 
the Marine Band from cutting in on their business in playing before 
assemblies without cost to the sponsors. Through the organized musi- 
cians’ activities not only was this Governmental agency, the Marine 
Band, stopped from so proceeding but an adequate salary had been 
obtained for each of the Marine Band musicians. The lawyers as a 
group had prevented inroads on their business. ‘It just doesn’t seem 
that we are active in preventing the National Government from entering 
the practice of medicine and interfering with our business. It should 
be demanded from the American Medical Association that they send 
a man down here now and see just what could be done.’ 

“Dr, T. A. Groover stated that he heard of no plan that was practical 
in opposing this group practice. ‘If we would hire a lawyer, I doubt 
seriously whether it would do any good, as apparently there is nothing 
illegal in what is being contemplated. There is one other suggestion, 
that the Medical Society set up a health insurance program to combat.’ 
He thought that this would be a tremendous undertaking and should 
not be done without American Medical Association assistance. It 
should be recognized that what happened in England, along about 1910- 
1912, was that there were active certain prepaid insurance plans, the 
finances and management of which had gotten so chaotic that these 
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various groups literally begged the Government to take them over and 
run them, ‘The members of the Society should know that most every 
large country has now some form of health insurance. The English 
profession supports their plan. Health insurance seems to work better 
in the Scandinavian countries. These countries are small and thrifty 
and have not been in a war for 100 years or more but have profited 
tremendously from the wars that have been carried on about them,” 


Mr. Lewin:—I will omit some there. (Continuing :) 


“Dr. Sterling Ruffin stated that it was apparent that all were opposed 
te the activities of the group organization. He thought that the report, 
as submitted, should go back to the committee for revision; that the 
American Medical Association should be contacted, gaining assurance 
that they approved what would be the result of the subcommittee’s 
deliberations. Dr. Ruffin made a motion to this effect.” 


Mr. Lewin:—I will omit the rest. That portion of it then 
deals with a contribution to the society and some other mat- 
ters, and the minutes are signed by Dr. Conklin. 

I now shall read Exhibit 190, which is a carbon copy of 
a letter from Dr. Woodward to the defendant Dr. Conklin, as 
Secretary of the District Medical Society, dated 1937, written 
in Chicago: 

U. S. EXHIBIT 190 
“Dear Doctor Conklin: 

“Our Executive Committee and Board of Trustees mect in Chicago 
next week, September 15, 16, and 17, They are much interested in 
developments with respect to Group Health Association, particularly with 
respect to any activities and plans of the Medical Society of the District 
of Columbia in relation to it. If you drop me a line giving the latest 
information available, in time for me to have your letter mimeographed 
for the use of the Executive Committee and the Board, I shall appre- 


ciate it. “Yours Truly, 


3 Director.” 
Now I will read Exhibit 84, which is an original letter back 
from Dr. Conklin to Dr. Woodward, dated Sept. 13, 1937: 


U. S. EXHIBIT 84 
“Dear Doctor Woodward: 

“In reference to your letter of inquiry under date of September 8, 
1937, I would state that there have been no further developments of 
importance relative to the Group Health Association. 

“There is a subcommittee of the Executive Committee, about which 
you may have information, constituted as follows: 


Henry C. Macatee, Chairman 
R. Arthur Hooe 

Thomas A. Groover 

Francis X. McGovern 
Coursen B. Conklin 


This committee reported at a special meeting of the Executive Com- 
mittee that it had no substitute plan to offer at this time; and further, 
that in view of apparent violation of the Code of Ethics of the American 
Medical Association in that free choice of physician would not be allowed, 
and that contract practice was involved, no approval could be given to 
the movement. The general statement of the subcommittee, as imparted 
to the Executive Committee, was as follows: 

“Tt is the opinion of your committee: 

““*7. That the Group Health Association is unethical and that the 
participation in it by any member of the Medical Society of the District 
of Columbia would render him or her subject to disciplinary action by 
the Society. 

“2. Your committee at this time has no definite recommendation to 
make with respect to combating the activities of the Group Health Asso- 
ciation other than is embodied by implication in the preceding paragraph. 

“43. It is the opinion of your committee that the Medical Society 
of the District of Columbia should maintain close contact through the 
chairman of this committee with the American Medical Association in an 
effort to formulate a suitable and an effective policy with respect to com- 
bating the activity of the Group Health Association.’ 

“The Subcommittee was instructed by the Executive Committee to 
prepare, for distribution to the members and the press, a detailed state- 
ment of attitude. This is now in formulation. 

“Our recent information is that there has been no progress in the 
conversion of a second-floor building on Eye Street, between Thirteenth 
und Fourteenth streets, into clinic headquarters, The large barren room 
itself appears devoid of any accessories such as proper lighting, plumbing, 
ete., for the successful carrying on of their project. 

“Very truly yours, 
C. B, Conklin, M.D., 
Secretary.” 

Mr. Kelleher: 

“Minutes of the regular meeting of the Executive Committee of the 
Medical Society of the District of Columbia, held Monday, September 27, 
1937, 8 p. m. 

“Dr, William Mercer Sprigg, Chairman, presiding. 

darathas Drs. A. B. Bennet, Daniel L. Borden, Charles B, Campbell, 
C. N, Chipman, Augustus C, Gray, Raymond T. Holden Jr., R. Arthur 
Hooe, H. C, Macatee, F. X. McGovern, Thomas E, Neill, John A. Reed, 
E. Hiram Reede, Sterling Ruffin, Earl R. Templeton, R. Lomax Wells, 
a B. in. 

Z pays . . « « The Chairman, at this point, called on Dr. H. C. 
Macatee, Chairman of @ Subcommittee to consider the Group Health 
Association, Inc., for 2 report. The report was read, Dr. Macatee stating 
that there had been two meetings of the committee and that the com- 
mittee recommended the following for presentation to the membership: 


“At a special meeting of the Medical Society of the District of 
Columbia, held July 29, 1937, the membership was advised of all the 
facts that the Executive Committee had been able to gather respecting 
the purposes, proposed methods, and progress of a corporation, composed 
of employees of the Home Owners’ Loan Corporation, now in process of 
organization, the object of which is to provide complete medical, surgical 
and hospital care for its members and their dependents, upon a prepay- 
ment plan of financial support through membership dues. The profes- 
sional services offered by the corporation are to be supplied by a full-time, 
salaried staff of medical and other technical employees. The name of the 
organization is Group Health Association, Incorporated, of the Home 
Owners’ Loan Corporation. 

“The Executive Committee recommended at the special mecting that the 
Society authorize a further study of the subject by the Committee in 
order to enable it to report suitable recommendations to the Society 
looking to the formal adoption of an official attitude toward this proposed 
new type of medical practice, unfamiliar to this community. Such an 
expression of the Society’s attitude is necessary for the guidance of our 
membership, both with respect to possible employment by the corporation 
and with respect to professional relationships to its medical and technical 
employees when and if it shall have begun to function. 

“The Executive Committee finds: First, that employment by or pro- 
fessional relations with the Group Health Association, Incorporated, on 
the part of our members would be conditional upon approval of the 
organization by the Society as required by Chapter IX, Article III, 
Section 2, of the Constitution; that no application has been made by any 
member or by the organization itself for such approval; and that con- 
sequently there has been no submission of the data required for approval 
S the Compensation, Contract and Industrial Medicine Committee of the 

ociety. 

“The Committee finds: Second, that the conditions of rendering the 
medical and surgical service offered by Group Health Association, Incor- 
porated, as set forth in such written promulgations of the organization 
the Committee has been able to see and as indicated verbally by officers 
of the corporation, appear to be inconsistent with the criteria for an 
acceptable form of contract practice as set forth in Chapter III, Article 
VI, Section 3, of the Principles of Medical Ethics of the American 
Medical Association, by which we are obliged to be guided. In particular 
it would appear that at least two of the criteria would necessarily be 
violated, viz.: ‘1. Where there is solicitation of patients, directly or 
indirectly’; and ‘5. When free choice of a physician is prevented.’ In 
the first instance, it is obvious that the solicitation of employees of the 
H. O. L. C. to take membership in Group Health Association, Incor- 
porated, is an effort to entice many away from medical relationships 
already formed to the medical personnel of the corporation. This effort 
would raise the question whether a further criterion of an acceptable 
contract is violated, viz.: ‘4. When there is interference with reasonable 
competition in a community.’ 

“However, the criteria above quoted’ must be applied in the light of 
experience, and we are required by the same Principles of Ethics to 
exercise prudence in forming opinions: ‘Judgment should not be obscured 
by immediate, temporary or local results.’ In any form or instance of 
contract practice ‘The decision as to its ethical or unethical nature must 
be based on the ultimate effect for good or ill on the people as a whole.’ 

“The Executive Committee, therefore, recommends the adoption of the 
following: 

“Resolved, That a final expression of the attitude of the Medical 
Society toward the acceptability of any cooperative medical service 
organization as an approved agency for the employment of members is 
manifestly impossible without the submission of all related data as a 
basis of approval, and manifestly undesirable when information is lacking 
as to whether any such group will ever become operative; and 

“Resolved, That the membership be reminded of the requirements of 
Chapter IX, Article III, Section 2 of the Constitution for their guidance 
with respect to Group Health Association, Incorporated, of the H. oO. 
L. C.; and 

“Resolved, That the Medical Society recognizes a growing desire in 
Washington for some feasible plan of cooperative group medical service 
on a prepayment basis; that it recognizes the value of such an arrange- 
ment for many people of limited incomes; and that, having already pro- 
vided a means in the Health Security Administration, for the people 
without ready money to secure medical service on a postpayment plan, 
it is willing to collaborate with appropriate, responsible groups to devise 
methods for group prepaid medical service mutually acceptable to the 
two essential parties to such an agreement, viz.: the group needing and 
proposing to pay for the service and the group capable of furnishing 
it; and 

“Resolved, That, if hereafter it shall appear necessary or desirable, the 
Board of Medical Supervisors of the District of Columbia be requested 
to determine, by judicial decision if necessary, whether the operating of 
Group Health Association, Incorporated, or any similar organization, is or 
will be in conformity with the Healing Arts Practice Act for the District 
of Columbia. 

“Dr, Macatee, upon concluding reading, stated that Tur Journat oF 
cue American Mepicat Association would publish in its issue of Oct. 2, 
1937, a detailed analysis of the Group Health Association, Inc., pointing 
out weak points from a legal viewpoint. It began with the statement that 
Title 5, Chapter 5 of the District Code was taking advantage of, which 
had to do with the mutual welfare of individuals in organizations. It was 
clear that the Government was definitely embarking in the insurance 
business and that the check-off from the Government payroll would have 
all of the evil points that were included in checkoff in the factories for 
union dues. The American Medical Association’s statement would cover 
four or five pages in Tux Journat, It was emphasized that this material 
was not for release until September 29, Dr. Macatee stated that it 
was his view that despite this article appearing in Tuk A. M, A. Jouxnat, 
there should be no hesitancy in adopting the report of the Subcommittee. 

“Dr, Sterling Ruffin and others agreed with this view. 
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“pr, F. X. McGovern was recognized. He stated that he thought 
the report was very good but rather weak, He thought conditional verbs 
should be eliminated and indicative mode used. For instance, it was 
stated certain things appeared to be. He thought a direct statement 
should be made here that there was definite violation of ethics and of the 
principles of good medical practice. It was his opinion that the Secretary 
should get sufficient reprints to supply the entire membership and that the 
prepare statement as presented by Dr. Macatee be withheld. 

“The Secretary stated that he was present at the time of the prepara- 
tion of the report submitted by Dr. Macatee. He was of the opinion, 
after hearing for the first time the American Medical Association's state- 
ment that certainly the third resolution, having to do with the idea that 
some prepayment plan taking care of individuals in Washington should be 
adopted and that there was a definite sentiment abroad for same, should 
be stricken out as it appeared to him that it would conflict with the 
American Medical Association’s arrangement of the disapproval of the 
Government's prepayment plan. A demarcation should be drawn between 
the Government entering the practice of medicine with an insurance 
scheme and private firms in other states which were now apparently 
meeting with success in propagating health insurance. 

“Although this view was supported by a few members present it was 
unanimously adopted that Dr. Macatee’s report, as presented, be accepted 
with recommendation of adoption by the Society. 

“Dr. Macatee made a motion that he thought might take care of some 
of the objections to the report, that the following resolution be added: 


“Resolved, That the attention of the membership be directed to a critical 
analysis of Group Health Association, Incorporated, prepared by the 
Bureau of Legal Medicine and Legislation of the American Medical 
Association, to appear in Tne JournaL oF THE AMERICAN MEDICAL 
Association for Oct. 2, 1937; and that the membership be admonished to 
read the entire article for their information and guidance. 

“This resolution was unanimously adopted.” 


Mr. Leahy:—Just read what Dr. Hooe stated. 


“Dr. R. Arthur Hooe was especially strong in advocating the adoption 
of Dr. Macatee’s presentation. He thought that the Medical Society 
might be accused of selfish motives if it eliminated any of it.” 


Mr. Kelleher:—1 have nothing further to read from those 
minutes except a copy of a letter from Dr. Yater to Dr. 
Macatee dated Aug. 23, 1937, which is attached to the minutes. 


“Georgetown University Hospital 
“Aug. 23, 1937. 
“Dr. Henry C. Macatee 
26 Columbia Avenue 
Rehoboth Beach, Del. 
“Dear Dr. Macatee: 

“I suppose you have heard that the Hospital Superintendents’ Associa- 
tion has requested the Central Admitting Bureau to sever relations with 
the Medical-Dental Service Bureau and to act as a collecting agency itself 
on the accounts of patients aided by the Community Chest. This, of 
course, would be the death knell of the Medical-Dental Service Bureau. 

“Personally, I can see no great advantage to be gained for the hospitals 
by making this change. The amount of saving possible would be rela- 
tively little since the Central Admitting Bureau would have to increase 
its staff, its space and equipment. So far as I can learn, no one has 
demonstrated that there would be any substantial saving. 

“Furthermore, it was decided in the very beginning that the function 
of the Central Admitting Bureau was that of a clearing house and a 
disbursing agency and that it would have nothing to do with collections. 
Also it can be shown in black and white that the Medical-Dental Service 
Bureau has done an excellent job of collecting bills for hospitals con- 
sidering the class of patients involved. 

“If the business of the hospitals is withdrawn from the Medical-Dental 
Service Bureau, this change will cut the income of the Medical-Dental 
Service Bureau to approximately $600 a month, which will be insufficient 
to do a good job with. Since it seems to have been forgotten, I would 
like to point out that the Medical-Dental Service Bureau has always paid 
more than its share toward the rent, phone service and upkeep of the 
Medical Security Building. This fact should certainly be pointed out to 
the hospital superintendents. 

“Since it appears, therefore, that the proposed change would ruin the 
Medical-Dental Service Bureau, which was established by the organized 
medical and dental professions of the District of Columbia for the purpose 
of aiding the underprivileged sick, and since the change could not 
possibly bring about substantial saving to the hospitals, I believe a very 
strong appeal should be made to the hospital superintendents, preferably 
individually, to reconsider this request in the light of the above facts. 
The hospitals must take a more liberal attitude toward the Washington 
plan. We cannot afford to have it destroyed. The hospitals must be made 
<liplomatically to see that they exist only for the purpose of making it 
possible for physicians to better care for sick people and that these physi- 
cians have developed and are administering the Washington plan. The 
hospitals cannot afford, in my opinion, to disregard the wishes of the 
medical profession, especially since the formation of the new Doctors’ 
Hospital indicates dissatisfaction with the hospitals as they are now run. 

“Although I am no longer officially connected with the Central Admit- 
ting Bureau nor the Medical-Dental Service Bureau, I feel so strongly 
about this matter that I am willing te do most anything to prevent 
destruction of a structure which we have all strived so hard to build up. 
I hope you will see it the same way that I do and will go to bat against 
the proposed change. Please let me know of what assistance I may be 
in the matter. 

“With warm personal regards, I am, 
“Very sincerely yours, 
Wallace M. Yater, M.D.” 
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Mr. Lewin:—I should like to read from Exhibit 189: 


U. S, EXHIBIT 


“American Medical Association, 

“Bureau of Legal Medicine and Legislation, 

“William C. Woodward, M.D., LL.M., Director. 
Sept. 1, 1937 


189 


“To the Board of Trustees, 
American Medical Association: 

“At the meeting of the Executive Committee of the Board of Trustees 
of the American Medical Association, June 29, 1937, a resolution was 
adopted authorizing the Editor and the Secretary and General Manager 
to inform the medical profession of the country as to the efforts of the 
Home Owners’ Loan Corporation to enter upon the practice of medicine 
and as to the present status of the proposal to organize cooperatives by 
the Government. In response to your request for information con- 
cerning the matter, I submit the following report. 

“Respectfully, 
William C. Woodward, M.D., LL.M., 
Director, Bureau of Legal 
Medicine and Legislation. 

“Memorandum for Dr. West and Dr, Fishbein: 

“To avoid possible conflict on my part with the attached Canons of 
Professional Ethics of the American Bar Association, I am submitting 
the accompanying material to you in the form of a report. If you decide 
to publish it, I hope that my letter will be published along with it so 
as to make my status clear. If the letter should be addressed to you or to 
either of you, change can be made accordingly. 

“The minutes of the meeting of the Executive Committee, June 29, 
1937, show the adoption of the following resolution: 

“‘Dr, Bloss moved that the Editor and the Secretary and General 
Manager be authorized to proceed to inform the profession of the country 
as to the efforts of the H. O. L. C. to enter into the practice of medicine 
and as to the present status of the proposal to organize cooperatives by 
the government. Dr. Hayden seconded the motion and it was carried.” 

“We Ce Wie 


And attached to that is a document entitled “Extract from 
Canons of Professional Ethics, American Bar Association,” 
and an article entitled “Group Health Association, Incorpor- 
ated. Unlicensed Health Insurance and Corporate Practice of 
Medicine under Federal Auspices.” 

I shall now read from Exhibit 484, which is a portion of 
Tue JouRNAL OF THE AMERICAN MEpICAL ASSOCIATION for 
Oct. 2, 1937, and which contains the article referred to in that 
report. Now, here again, Mr. Leahy, we would be satisfied 
to omit some of this article; I don’t know whether you like 
it all or not. 

Mr. Leahy:—What is the article? 

Mr. Lewin:—It is an article that appeared in THe JourRNAL. 

Mr. Leahy:—That is Exhibit 293. 

Mr. Lewin:—It is very long. We have no objection to 
having it all in, but in the interest of saving time we can 
read only a portion of it. 

Mr. Leahy:—Well, I think it all ought to be read, if your 
Honor please. It is an article by Dr. Woodward. 

Mr. Lewin:—Yes. All right. 


“Organization Section of the Journal of the American Medical Asso- 
ciation. 

“Devoted to the Organizational, Business, Economic and Social Aspects 
of Medical Practice. 

“Saturday, Oct. 2, 1937.” 

Then follows the “Contents” of that section. 

“Group Health Association, Incorporated. 

“Health Insurance and Corporate Practice of Medicine Under Federal 
Auspices. 

“Prepared by the Bureau of Legal Medicine and Legislation 

“Unlicensed and unregulated health insurance and corporate practice of 
medicine in the District of Columbia, and wherever else in the world a 
civil officer or employee of the United States government may be found, 
are proposed in a certificate purporting to be a certificate of incorporation, 
filed on behalf of Group Health Association, Inc., in the office of the 
Recorder of Deeds, of the District of Columbia, Feb. 24, 1937. The 
certificate makes eligible for membership every employee of every branch 
of the United States government other than officers and enlisted men of 
the army and navy. It attempts to authorize the association— 

“To provide, without profit to the corporation, for the service of 
physicians and other medical attention and any and all kinds of medical 
surgical and hospital treatment to the members hereof and their depen- 
dents, and the construction and operation of a clinic and medical office 
building, and the construction and operation of a hospital in the manner 
permitted by law, for the members hereof and their dependents, and the 
operation of a drug store or pharmacy, and the providing of nurses and 
of drugs and remedies for the members hereof and their dependents, and 
the furnishing of all forms of hospital service and attention to the mem- 
bers hereof and their dependents, and in general the giving to the 
membership of this association and their dependents of all forms of care, 
treatment or attention that may be required by the sick or in the pre- 
vention of disease.” 

That was taken from the charter. 

“The Federal Home Loan Bank Board, a fiscal agency of the United 
States government, is sponsoring Group Health Association morally and 


138 Ui ae US AVM. A. ET AL. 


through a contract of such a character that neither the Federal Home 
Lean Bank Board nor Group Health Association is willing to make it 
public. 

“ORIGIN OF GROUP HEALTH ASSOCIATION 


“The development of a health insurance organization among employees 
of the federal government in the District of Columbia, to pay benefits to 
its members in the form of medical and hospital service and not in cash, 
was foreshadowed by an anonymous nineteen page prospectus, marked 
‘Confidential: For Private Circulation Only,’ that came to light in the 
early part of the current year. It offered ‘A Plan for a Cooperative 
Medical Service on a Periodic Payment Basis for Federal Employees 
and Their Families in Washington.’ The prospectus said: 


“The aim of this plan is to make available to Federal employees in 
Washington, and to their families, adequate medical care, both preventive 
and curative; to provide this care at moderate cost; and to place that 
cost on a regular, budgetable basis within the means of the group to be 
served. If Federal employees are typical of the general population with 
equivalent incomes, many do not now obtain adequate medical care, espe- 
cially preventive service and care in chronic conditions, while many others 
incur disastrous debts each year because of sickness costs, The pro- 
vision of better care should promote health and well being and reduce 
time lost from work because of illness. The plan should be of benefit 
not only to the employees and their families, but also to the Government 
they serve. 

“The prospectus stated incidentally that ‘federal employees lose approxi- 
mately seven days a year from work because of illness,’ but it did not 
purport to justify the proposed organization of a health insurance asso- 
ciation on the basis of and study of the nature and extent of illness 
among federal employees and their dependents, nor on the cost of such 
illness to such employees or to the government, Later, however, after 
Group Health Association had been organized, its president, by way of 
justification or excuse, asserted that the association was the result of 
studies of health conditions among the employees of the Federal Home 
Loan Bank Board and its affiliated agencies. No report of any such 
studies, however, their methods and results, has ever been made public. 
Admittedly, too, even the secret study referred to did not include a 
parallel study of sickness among employees of the federal government 
other than those in the Home Owners’ Loan Corporation, one of the 
affiliated agencies of the Federal Home Loan Bank Board, 


“INCORPORATION OF GROUP HEALTH ASSOCIATION 


“The Code of the District of Columbia, 1929, title 5, chapter 7, sec- 
tion 179, provides— 

“Every corporation, joint-stock company, or association not exempt 
herein, transacting business in the District of Columbia, which collects 
premiums, dues, or assessments from its members or from holders of 
its certificates or policies, and which provides for the payment of indem- 
nity on account of sickness or accident, or a benefit in case of death, 
shall be known as ‘health, accident, and life insurance companies or 
association.’ 

“Group Health Association comes clearly within the category 
described, for the fact that it pays its members indemnity, not in cash, 
but in the form of medical and hospital service, is not material. The 
association, however, was probably deterred from undertaking to 
operate under this section because it provides that— 

“No such company or association shall transact business within the 
District of Columbia unless it shall have in assets or in capital stock 
fully paid up in cash, or in both together, not less than twenty-five 
thousand dollars as a capital or guaranty fund. . . . 

“Presumably, the association, at the time of its organization, did not 
have in hand the required $25,000. 

“True, this section of the District Code, regulating the business of 
insurance in the District of Columbia, provides— 

“That nothing contained herein shall apply to any relief association, 
not conducted for profit, composed solely of officers and enlisted men 
of the United States Army or Navy, or solely of employees of any 
other branch of the United States Government service, or solely of 
employees of any individual, company, firm, or corporation. 

“But Group Health Association could not take advantage of this, 
for it is not a ‘relief association’ but an insurance association, and, 
moreover, under what purport to be the by-laws of the association, 
its membership is not to be made up solely of employees of the federal 
government. Members whose connections with the federal government 
have terminated are to have the right of continuous membership as 
long as they pay their dues and assessments. The association is to 
give no ‘relief’ within the legal meaning of that term; it is to do 
nothing more than discharge its legal obligations to its members under 
its membership agreement. 

“Only by incorporation, however, could the promoters of Group 
Health Association avoid personal liability for the debts and torts of 
the association. Unable to qualify as a corporation carrying on the 
insurance business, and perhaps unwilling to submit to the supervision 
and control to which the insurance business is subjected, the organizers 
of Group Health Association, while still proposing to carry on the 
insurance business as defined in the District of Columbia Code, sought 
refuge under a provision of that code that has no relation to insur- 
ance. Group Health Association was therefore ‘incorporated’ under 
the provisions of the District of Columbia Code, 1929, title 5, chapter 
5, authorizing the incorporation of benevolent, charitable, educational, 
literary, musical, scientific, religious and missionary organizations, includ- 
ing societies formed for mutual improvement or for the promotion of 
the arts. Nothing in the certificate of incorporation of Group Health 
Association suggests that it has any educational, literary, musical, 
scientific, religious or missionary aspirations or is intended for the 
promotion of the arts. It is difficult to discover any activity named 
in the certificate of incorporation of Group Health Association that 
by any possibility brings the organization within any other of the 
categories named, The association is not a benevolent or charitable 
organization; the poorest charwoman or laborer is to pay for the 
indemnity offered by the association against Joss through illness 


exactly the same dues or premiums that are to be paid by even the 
most wealthy officials and employees of the Federal Home Loan Bank 
Board and other government agencies, and nobody is to get anything 
whatever free under any circumstances. The association cannot suc- 
cessfully claim the right to incorporate as a corporation for ‘mutual 
improvement’ within the meaning of the code, for any construction of 
the provisions of the code that would permit such incorporation would 
leave the code wide open for all manner of abuse; such provisions then 
could be used for the organization of morally and financially irrespon- 
sible finance, banking, insurance, business and professional corporations 
of all kinds, each organized for the ‘mutual improvement’ of its mem- 
bers financially, through the exploitation of some other class or classes 
in the community, just as Group Health Association is. Such abuses 
would not be prevented by the fact that banking, insurance and many 
other forms of business activity and the professions are strictly regu- 
lated by law; for the business of insurance and the practice of medicine 
in which Group Health Association proposes to engage are likewise 
Strictly regulated by law, and if through incorporation as an organiza- 
tion ‘for mutual improvement’ the association could defeat, the laws 
regulating insurance and the practice of medicine, other persons, dif- 
ferently incorporated, could defeat the laws relating to banking, insur- 
ance and other businesses and the laws relating to the professions 
other than medicine. 

“Aside from the obstacles in the way of the incorporation of Group 
Health Association pointed out, there is a further obstacle. An organ- 
ization cannot be lawfully incorporated to effect unlawful ends, and 
the certificate of incorporation filed by Group Health Association indi- 
cates clearly that one of its purposes is insurance, which cannot be 
lawfully carried on under the provisions of the code under which the 
association professes to be incorporated, and its other purpose, the 
practice of medicine, is unlawful if carried on without a license such 
as the association does not possess and cannot obtain either in the 
District of Columbia or in any state in which the association proposes 
to practice. 

“That Group Health Association does propose to engage in the insur- 
ance business is apparent from an examination of the District code, 
which provides that every corporation, joint stock company or association 
not specifically exempted, which collects dues or assessments from its. 
members and which provides for the payment of indemnity on account 
of sickness or accident, shall be known as a health or accident insur- 
ance company or association and shall qualify accordingly. Under its 
certificate of incorporation, Group Health Association is to collect dues 
or assessments from its members. In event of their illness or injury, 
or the illness or injury of any of their dependents, it is to pay indem- 
nity in the form of medical, hospital and other services. The fact 
that indemnity is paid in the form of services and not in the form of 
cash does not alter the situation. Without considering any of the 
legal principles by which this dictum may be supported, it must be 
clear even to any one that the payment of indemnity in services 
releases the insured member of the association from what otherwise 
would be his own obligation to pay in cash for such services and thus 
releases his own cash for whatever use he desires to make of it. The 
payment of indemnity in services is therefore the equivalent of cash 
payment. 

“That Group Health Association proposes to practice medicine in the 
District of Columbia, Maryland, Virginia and possibly other states is 
shown by its certificate of incorporation and by its by-laws. Its cer- 
tificate of incorporation is a feebly disguised attempt on the part of 
the organizers to obtain authority for the association, without liability 
on the part of its members, to treat its members and their dependents, 
through hired servants and agents of the association, for any and all 
manner of disease and injury, and its so-called by-laws elaborate on 
that plan. This certainly constitutes the practice of medicine by the 
association, notwithstanding the fact that the association is not and 
cannot be licensed so to practice. The United States District Attorney 
for the District of Columbia and the Corporation Counsel for the Dis- 
trict have both held that a corporation cannot lawfully engage in the 
District of Columbia in the practice of a profession that requires. 
licensure or registration as a condition precedent to lawful practice, 
even though the corporation undertakes to practice through licensed 
or registered agents. If and when Group Health Association begins 
to practice medicine as proposed in its certificate of incorporation and 
its by-laws, the United States District Attorney and the corporation 
counsel for the District, in pursuance of the duties of their respective 
offices that they have sworn to perform, will be bound to take action 
to enforce the law. 

“From what has been said it is to be assumed that the attempt of 
the organizers of Group Health Association to incorporate is ineffective 
and that the members of the organization constitute only a voluntary 
association. If so, the members of the association will have a certain 
personal liability for its debts and torts, notwithstanding the disclaimer 
in the certificate of incorporation. 


“FINANCIAL RELATIONS 


“The certificate filed by Group Health Association in the office of the 
Recorder of Deeds in the District of Columbia provides that the asso- 
ciation is to have no capital stock and is to render to its members and 
their dependents the services described therein, ‘without profit to the 
corporation’ and without personal liability on the part of its members. 
The certificate is silent as to the sources from which the association 
obtained the money necessary for its organization and establishment. 
It is silent also with respect to the sources from which it is to derive 
its operating income, except that it refers to members who have paid 
their ‘dues’ and to members who have paid their ‘dues and assessments, 
if any.’ In the pamphlet containing what purports to be the by-laws 
of the association, but which contains nothing to show that the mem- 
bers of the association ever adopted them, provision is made for the 
payment of ‘dues’ and reference is made to the payment of ‘assess- 
ments,’ but the formula for levying assessments and the limitations 
on them, if any, do not appear. These supposed by-laws provide, how- 
ever, that they may be amended by the board of trustees at any time, 
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and, if this attempt to vest in the board of trustees supreme control 
over the affairs of the association is effective, the board, at any 
‘regular meeting or at any special meeting when the proposed amend- 
ment has been set out in the notice of said meeting’ can amend the 
bylaws so as specifically to authorize assessments and can even at 
that same meeting levy on the members of the association any assess- 
ment that it deems proper. 


“PEDERAL LOAN BANK BOARD 


“The sources of the money necessary to promote the organization of 
Group Health Association in the first place, to organize it, to provide 
it with necessary quarters and equipment and to guarantee operating 
costs long cnough to determine whether the association can or cannot 
hecome self supporting are secrets carefully guarded by the Federal 
Home Loan Bank Board and Group Health Association. Whether this 
is because there are private interests behind the association that are 
unwilling to have their connection with it disclosed, or because dis- 
closure might uncover a precedent that would lead to embarrassing 
demands on the Federal Home Loan Bank Board by persons desirous 
of forming similar organizations in the field of medicine, dentistry, 
insurance or social work, or simply because disclosure would subject 
the board and the association to annoying criticism, is not known, One 
prominent officer of the Federal Home Loan Bank Board, of the Home 
Owners’ Loan Corporation and of the Federal Savings and Loan Insur- 
ance Corporation, who is a member of Group Health Association and 
has given it his particular blessing, is listed also as one of the trus- 
tees of the Twenticth Century Fund, Inc., of which Edward A, Filene 
of Boston is listed as president and trustee; but perhaps this has no 
significance. 

“Under what law does the Federal Home Loan Bank Board or any 
of its affiliated agencies finance by government loans private organiza- 
tions such as Group Health Association? Even if there were such 
authority, good judgment would hardly justify the making of such loans 
in the entire absence of any likelihood of repayment. There would 
seem to be no likelihood of the repayment by Group Health Association 
of any loan made to it under its present setup. The dues of mem- 
bers of the association are so low that it is hardly likely that it will 
ever be able to pay even operating expenses—provided, of course, it 
undertakes to furnish its members and their dependents with really 
first class medical and hospital service. As far as any available record 
shows, provision has not been made by the association for the amortiza- 
tion of the initial costs of plant and equipment. 

“Possibly the contract between the Federal Home Loan Bank Board 
and Group Health Association, made apparently without advertisement 
or competitive bidding and carefully concealed from the public, may 
provide for payments to the association by the board so greatly in 
excess of the cost of the service that the association is to render as 
to enable the association to repay such advances as have been made 
by private interests, to pay for necessary quarters and equipment, and 
to protect the association against loss from medical and hospital services 
rendered officers and employees of the board and its affiliated agencies, 
and the dependents of such officers and employees. In any event, it 
has been admitted that the Home Owners’ Loan Corporation has 
already appropriated an initial sum to enable Group Health Association 
to render services of some kind, to somebody, somewhere, and accord- 
ing to newspaper reports the Federal Home Loan Bank Board has 
guaranteed an advance up to $100,000 to get the association under way. 
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“DUES AND ASSESSMENTS 

“Under the by-laws of the association, ‘family membership’ is available 
for ‘married or single members with dependents,’ at a cost of $39.60 per 
annum payable in equal monthly instalments. No limit is placed on the 
number of dependents on whom a ‘family member’ can confer all benefits 
of the association under this class of membership. ‘Individual mem- 
bership’ available for ‘married or single members having no declared 
dependents’ is now priced at $26.40 a year, payable monthly. The 
amount of the dues can be changed at any time by the board of 
trustees. A ‘dependent’ is defined as a person ‘totally dependent upon 
the member of the corporation for a livelihood at the time of such 
person’s disability and before need of medical service.’”’ 


“CHECK-OFF ON GOVERNMENT PAYROLL 


“The form of application for membership provided by Group Health 
Association offers the member the option of paying his dues personally or 
of assigning to the association so much of his government salary as may 
be necessary for that purpose and requesting his ‘employer,’ the gov- 
ernment of the United States, to deduct semimonthly the amount 
assigned and remit it to Group Health Association, Inc. As this assign- 
ment form is also an application for membership and obviously belongs 
to the files of the association, an additional assignment form has been 
provided, presumably to be filed with the paymaster of the Federal 
Home Loan Bank Board or the particular affiliate of the board by 
which the member of the association is employed. This form specifically 
assigns, sets over and directs the Home Owners’ Loan Corporation and 
the Federal Savings and Loan Insurance corporation to pay Group 
Health Association the amount due to that association, out of any salary 
or wages due or to become due to the member so long as member- 
ship continues. This establishes the check-off scheme sometimes employed 
to hinder defections from the ranks of organizations that fear difficulty 
in maintaining membership and to impose on the employer the burden 
that properly belongs to the organization of providing a collection 
agency. Under the check-off system, a member who finds membership 
no longer advantageous cannot quietly and without explanation cause 
his membership to be terminated by the simple expedient of omitting 
payment of dues. He must take affirmative action and resign from 
the organization, with danger of loss of social standing among his 
fellows, and he must notify his employer that his membership has 
been terminated, with the possible loss of esteem by his superior officers 
if the organization happens to be a pet scheme that they are promoting. 
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“It is well established, however, that the assignment of government 
salaries is contrary to public policy, The assignment of any claim 
against the United States that has not yet been earned is forbidden by 
statute, and even after a claim has matured it can be legally assigned, 
if it can be assigned at all, only by conforming with the conditions 
laid down by statute, and the provisions of this statute have been held 
to apply to government salaries. So positive are the express and implied 
inhibitions against the assignment of federal salaries that, when it was 
deemed desirable that employees of the Department of Agriculture and 
of the Department of Commerce be permitted to assign their salaries, 
it was deemed necessary first to procure authority by act of Congress, 
and even then the authority granted for assignments by employees of 
the Department of Commerce was expressly limited to assignments 
made while absent from Washington and employed in the field. 

“The check-off scheme planned by Group Health Association, with 
the apparent approval of the Federal Home Loan Bank Board and _ its 
affiliates, gives the premiums or dues that are payable to the association 
priority over every other claim, moral or legal, against the salary of 
every member of the association. The association does not undertake 
to indemnify its members in cash, which would help the member to 
provide himself and his dependents, in time of sickness and in time 
of health, with the necessaries of life, including medical service, but to 
indemnify him only in medical and hospital services, and then only 
to the extent that the board of trustees of the association and its medi- 
cal staff deem feasible in view of the resources of the association at 
the moment and of the condition and location of the patient. Dues or 
premiums under the check-off system must be paid. The insured may 
use only the remainder of his salary for such supplementary medical 
service as the association does not provide and for food, clothing, 
shelter and drugs and other medical and surgical supplies necessary 
for himself and his dependents. The hired physician of the association 
is to be assured his wages through the check-off system, even though 
food, medical and surgical supplies, and sometimes essential service, 
such as the use of radium and high voltage roentgen therapy, may 
have to be omitted because of the inability of the employee to provide 
them, This is in marked contrast with ordinary medical practice, in 
which the essentials of life and treatment for the patient and his 
dependents are obtained first, while the physician waits for his fee— 
and does so gladly when the circumstances of the patient so indicate. 

“If Group Health Association succeeds in establishing the check-off 
system as a proper and Jawful way of insuring the payment of the 
present and prospective debts of government employees, it will 
undoubtedly prove a boon to labor unions, finance corporations, mer- 
chants who do business on the instalment plan, landlords and others, 
who under the Jaw cannot attach or garnishee the salary of an employee 
of the federal government but who will be able to protect themselves 
in advance by demanding assignments of federal salaries as securities 
for debts. If Group Health Association is going to have the check-off 
system adopted by the federal government for its benefit, there is no 
reason why any and every other person, whether individual or corpo- 
rate, may not claim the same privilege. 


“MEMBERSHIP 


“The original certificate filed by Group Health Association in the office 

of the Recorder of Deeds of the District of Columbia makes eligible for 
membership all ‘employees of any branch of the United States Government 
Service other than officers and enlisted men of the United States Army 
and Navy.’ It makes no discrimination on account of race or color. 
Such employees number 840,159 and are scattered throughout the entire 
civilized world. These employees and their dependents would probably 
number 2,500,000 and provide a rather extensive field of medical practice 
for Group Health Association. The organizers of the association, how- 
ever, in what they call its by-laws, seek to handicap the civil employees of 
the federal government who are not employees of the Federal Home Loan 
Bank Board and its affiliated agencies, by providing that—’’ 
“in cas¢ persons other than employees of the Federal Home Loan Bank 
Board and agencies under its direction shall be designated as eligible for 
membership, such action shall first have approval of a majority of the 
board of trustees and a majority of the members of the corporation present 
in person or by proxy at a regular or special meeting. 

“But this restriction, like all others contained in the by-laws, is of little 
moment; the board of trustees can remove or modify it in any way it 
sees fit, at any time. 

“Membership will be restricted geographically by the by-law by which 
members and their dependents, to be entitled to avail themselves of the 
medical services to be performed by the association, must be located in 
the District of Columbia or within ten miles of its boundaries or must 
come to the city of Washington for advice and treatment, although the 
medical director may provide for house calls at points not exceeding 
twenty miles distant. The potential membership of the association, how- 
ever, even as thus geographically restricted, will be considerably more 
than 115,912. To determine the total load to be carried, the dependents 
of members must be added to the foregoing numbers, possibly an average 
of two dependents for each member. 

“These figures show only the potential membership and load of Group 
Health Association. What the actual membership and load will be, no 
one can foretell. If, as has been alleged, there is an undue prevalence 
of illness among employees of the Federal Home Loan Bank Board or of 
some of its affiliated agencies, a fair number of the employees who are 
physically inferior may be expected to join the association. 

“Employees, too, who now are deterred from claiming sick leave because 
of the expense of employing a physician to vouch for the sickness and to 
furnish the necessary certificate may join the association because it 
furnishes an easy way to obtain such certificates practically gratis. 
Illness among the dependents of employees, particularly among those with 
large families, will tend to swell the membership rolls. 

“As affecting the size of the membership, the standards that Group 
Health Association adopts in determining who may and who may not be 
a member will be a determining factor. If persons suffering from all 
manner of chronic diseases and infirmities are readily accepted for mem- 
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bership, employees may postpone applying for membership until they or 
one or more of their dependents are manifestly in ill health. Only 
experience can determine the probable number of members of Group 
Health Association and of their dependents. 

“The physicians employed by Group Health Association are primarily 
the servants and agents of the association. The records made by them as 
servants and agents of the association belong to the association. Their 
primary duty is to the association, not to the patient. They must abide 
by the terms of their contracts of employment, and those contracts pre- 
sumably require conformity and compliance with the by-laws and rules 
of the association. The by-laws and rules of the association expressly 
provide that— 

“The Medical Director shall render such 
Trustees shall require. 

“Obviously, under this provision of the by-laws, the board of trustees, 
which includes two representatives of the Federal Home Loan Bank Board, 
can call for any disclosure whatever concerning the activities of the 
medical director and physicians and nurses working under his direction, 
und use, free from any obligation to secrecy, the information thus obtained. 

“A member of Group Health Association, as one of the conditions of 
membership, seems to waive, in favor of the association, his right to pro- 
fessional secrecy on the part of any physician-employee of the association 
who attends him, and impliedly his dependents, in accepting the services 
of such physician-employee, likewise waive their right to secrecy. 


reports as the Board of 


“AREA TO BE SERVED 


“It is difficult to determine the future membership of Group Health 
Association, it is not so difficult to determine the extent of the area over 
which it plans to extend even its initial activities. The certificate of 
incorporation contemplates apparently world-wide service. The by-laws, 
however, propose to limit the area covered by providing that—” quote: 

“To be able to avail themselves of medical and surgical service, the 
members or dependents must be located in or within ten miles of the 
District of Columbia line, or must come to the city of Washington, D. C., 
except that the Medical Director may provide for house calls not exceeding 
twenty miles. 

“This area covers the entire District and considerable areas in Mary- 
land and Virginia and is bisected by the Potomac River. 

“The District of Columbia alone covers somewhat more than sixty 
square miles, An area including the District of Columbia and the ter- 
ritory within ten miles of its boundaries comprises approximately 750 
square miles. The territory including the District of Columbia and the 
region within twenty miles of its boundaries covers approximately 1,950 
square miles. It is obvious that to serve even the normal area, covering 
the District of Columbia and the territory within ten miles of its 
boundaries, about 750 square miles, will call for the establishment of 
clinical centers at various points and for liberal provisions for transporta- 
tion of physicians and nurses and ambulance service. This is based on 
the announced plan of the association of operating through salaried full- 
time physicians and not through local physicians paid on a fee basis. 
The increased difficulties of the situation if a serious effort is to be made 
to cover the District of Columbia and an area within twenty miles of its 
boundaries is apparent. 


“BENEFITS OR INDEMNITY OFFERED 


“Group Health Association proposes to provide its members and their 
dependents with medical and hospital service. This is to be done through 
a salaried full-time medical staff, supplemented by a few part-time spe- 
cialists, through contracts with hospitals, and through nurses when cir- 
cumstances so require. The medical staff is normally to make home and 
hospital visits over an area of about 750 square miles and, at the discretion 
of the medical director, over an area of 1,950 square miles. Patients are 
to be encouraged, however, to present themselves at a central clinic for 
treatment. In such an ambitious, untried, project it is not surprising 
that the board of trustees should have reserved the right to itself and to 
its medical staff to limit the service rendered whenever either the board or 
the medical staff sees fit. The association has been careful not to obligate 
itself to furnish service of any definite kind or quantity. The so-called 
by-laws of the association expressly provide that— 

“Section 4. The corporation will not assume responsibility for furnish- 
ing unlimited medical service to members but will do so only to the 
extent of its resources. 

“Section 5. The Trustees shall have the right to determine and modify 
the extent of the service to be furnished to members at any time they 
may decide to do so upon written notice to the members to that effect 
given fifteen (15) days prior to any such change. 

“To one familiar with the city of Washington and its environs, the 
question necessarily arises as to how Group Health Association has solved 
or proposes to solve the question of service to Negroes employed by the 
government. Certainly government Officers and employees and their 
dependents cannot be denied membership in the government-financed Group 
Health Association simply because they are Negroes. The solution will 
be w with interest. 

" Scio chanldecion the service or indemnity that Group Health Associa- 
tion promises its members and their dependents—always subject to the 
will of the board of trustees and its medical staff—it will"be well to con- 
sider definitely what it will not do or will do only conditionally, The 
association will not treat members who suffer from industrial accidents, 
nor will it perform any surgery on the brain or nervous system. It will 
not treat venereal diseases, except at the personal expense of the patient, 
at the rate of 50 cents per treatment. The association will not treat a 
member or any of his dependents if the medical director has recommended 
confinement to an institution for mental or tuberculous disease or drug or 
alcohol addiction. It will not provide its members with (1) dental treat- 
ment; (2) medicines; (3) surgical appliances, orthopedic devices, crutches, 
or artificial Jimbs; (4) eyeglasses or eyes [sic]; (5) hearing devices; (6) 
radium or high voltage roentgen treatment’; 


I don't know what that word is. What does it mean, 
Mr. Leahy? 
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Mr. Leahy:—X-ray. That is the name of the man that dis- 
covered the roentgen ray. 
Mr. Lewin:—Roentgen. 


(7) oxygen tanks and tents and materials; (8) blood transfusions; (9) 
special nursing service, unless ordered by the medical director; (10) treat- 
ment, services, supplies, and items of any kind prescribed or ordered by 
a physician not in the service of the association, or (11) any expense of 
hospitalization in excess of that allowed by the association. The associa- 
tion will, however, endeavor to procure such merchandise and services for 
members and their dependents at reduced rates. Additional limitations on 
any and all services and merchandise furnished by the association may 
be imposed by the board of trustees at any time on fifteen days’ notice, 
and in any individual case the medical director or his representative is 
authorized to determine and prescribe the extent of the medical service 
to be rendered. 

“Subject to all the limitations and qualifications stated, and such further 
limitations and qualifications as the board of trustees and the medical 
director and his representatives may impose, the association offers its 
members and their dependents in return for the fees paid— 

“Medical and surgical examination and treatments, including examina- 
tions in special departments, such as refractions of eyes; laboratory test, 
x-ray examinations, surgical operations, confinement cases and professional 
consultations, nursing and ambulance facilities, house calls, and hospitali- 
zation in a semiprivate room (2 bed room) limited to a period not to 
exceed 21 days for any one illness. However, members desiring to 
occupy a private room may do so, in which case the corporation will con- 
tribute the sum of $4 per day toward the expense of such room for 
such period. In all hospital cases, the corporation will pay for semi- 
private room (2 bed room) service only, except in the case of infectious 
or contagious diseases, in which cases a maximum of $4 per day will 
be paid for said period, not exceeding 21 days. 

“As far as can be learned from the certificate filed by Group Health 
Association and from its by-laws, no member of the association and no 
dependent of a member is to have any freedom of choice of his physician. 
Obviously, this must be so, for with a limited salaried, full-time medical 
staff, operating over an area of 750 square miles or more, it would be 
impossible for each staff member to cover the entire area daily, to satisfy 
the desires of members scattered over the entire area. It is understood 
that the association will not object to a member or a dependent of a 
member being treated at his own expense by a physician not in the 
service of the association. As the members of the salaried staff of 
the association are likely to be looked on by the profession generally in the 
community as on the outer verge of ethical practice, if not altogether 
beyond the pale, it is not clear how they are to obtain qualified con- 
sultants or procure hospital service for their patients. 

“Announcement has not been made at the present writing of the 
medical staff, beyond the appointment of Henry R. Brown, M.D., formerly 
of the Veterans’ Administration, as medical director. Announcement has 
not been made of the hospitals in which the association proposes to pro- 
vide accommodations for its members and their dependents. Quarters for 
a clinic or laboratory have been rented in the business district of Wash- 
ington but are not yet equipped. The date originally proposed for 
inaugurating active medical and hospital service, September 1, has been 
set ahead indefinitely. : 

“CONCLUSIONS 


“There is no reason to believe that Group Health Association, even if 
it could lawfully engage in the insurance business and the practice of 
medicine as it proposes to do, could materially reduce the absence rate 
among officers and employees of the Home Owners’ Loan Corporation or 
its related agencies. Absences on account of illness might even be 
increased, for a medical certificate would cost nothing. A physician cannot 
always deny that a man has a disabling headache, or a woman a dis- 
abling menstrual period. 

“Since there is no evidence to show that government employees are 
unable to pay for medical services, there is no reason to believe that the 
cheapening of medical service will make him more likely to seek medical 
aid. There is no reason to believe that the character of medical service 
under the Group Health Association plan can be kept at the same average 
level of quality as that prevailing in private practice. Especially would 
quality be likely to fail in times of epidemics and of any unusual preva- 
lence of disease, when the limited medical staff of the association would 
be overworked and could find no relief. In any event, medical service 
under the association would be likely to be handicapped by difficulty likely 
to be experienced in obtaining the best consultant service and hospital 
accommodations. Physicians who sell their services to an organization like 
Group Health Association for resale to patients are certain to lose pro- 
fessional status. 

“The probable results on the medical profession of the successful opera- 
tion in the District of Columbia and vicinity even of a single organization 
such as Group Health Association cannot be estimated. 

“Out of a total population of 486,869 in the District of Columbia, 
115,912 are civil employees of the United States government, and, of 
these, 2,517 are employees of the Federal Home Loan Bank Board and 
its affiliated agencies. If to these persons, all of whom are eligible for 
membership in Group Health Association, their dependents are added, 
allowing an average of two dependents for each employee, a total of 
347,736 persons is reached, out of a total population of 486,869 that the 
promoters of Group Health Association, according to their certificate of 
incorporation, seek to withdraw from the ordinary practice of medicine 
and to cover into a group health insurance contract practice system and 
treat through physicians hired for that purpose. The effect of the with- 
drawal from private practice of eyen one-half that number of persons, all 
of whom are able to pay for medical services, will materially disturb 
medical practice in the District of Columbia and react against public 
interest. 

“Under the scheme proposed by Group Health Association, far greater 
benefits will accrue to the richer and more liberally paid employees of 
the Federal Home Loan Bank Board and its affiliates and of such other 
yovernment agencies as may identify themselves with the scheme than to 
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employees of more meager resources. The scheme is so planned that the 
richer and more liberally paid employees are to obtain medical service at 
rates based on the incomes of the poorest employces. 

“The courts have repeatedly held that the value of medical services 
rendered to a patient may be properly appraised in relation to his wealth, 
just as the value of legal services are commonly appraised in relation to 
the value of the interests that the lawyer is called on to protect, whether 
interests involving the life of his client or his client’s property. Under the 
present scheme, fees that are charged for medical services to the richer 
and more liberally paid employees are to be identical with those charged 
employees of the lowest grade, doing part-time work. The richer and 
more highly paid and influential employees are therefore to gain the most 
financially by this scheme. Nothing in the certificate of incorporation or 
by-laws assures to those lower in the ranks that they will receive the 
same quantity and class of medical service as that provided for their 
superiors.” 


Mr. Lewin:—I should now like to read to the jury Exhibit 
No. 108, which is an original letter of the defendant Conklin, 
Secretary of the Medical Society of the District of Columbia 
to the defendant Fishbein, Editor of Ture JouRNAL OF THE 
AMERICAN MEDICAL ASSOCIATION, dated Oct. 7, 1937. 


“U. S. EXHIBIT 108 
“Dear Doctor Fishbein: 


“The Medical Society of the District of Columbia desires 1,000 reprints 
of the article which appears in the Oct. 2, 1937, issue of Tue JOURNAL, 
Organization Section, pp. 39B-46B, entitled ‘Group Health Association, 
Incorporated,’ for distribution to its members. We should appreciate your 
informing us of the cost and of the earliest probable time for delivery. 

“Thanking you, I am 

Very truly yours, 
“C, B. Conklin, M.D. 
Secretary.” 


Then, there is a pencil notation on there, “We have less 
than 50. Bureau Medical Economics can give 50.” 

Now, I would like to read Exhibit 109, which is a carbon 
copy of a letter from Olin West, Secretary and General Man- 
ager of the A. M. A., to C. B. Conklin, dated Oct. 19, 1937. 


“U. S. EXHIBIT 109 
“Dear Doctor Conklin: 


“We shall send you at once printed copies of the article that appeared 
in THe Journat of October 2, entitled ‘Group Health Association, Incor- 
porated.” 

“TI am not definitely sure that we can send as many as 1,000 copies 
but if they are available the full number will go forward as soon as 
possible and any deficiencies will be made up later. 


“Very sincerely yours, 
. “Olin West.” 


Mr. Kelleher:—I am reading from the minutes of the busi- 
ness meeting of the Medical Society of the District of Colum- 
bia, held Oct. 6, 1937. 


“U. S. EXHIBIT 37 


“Dr. William M. Sprigg, Chairman of the Executive Committee, was 
recognized. He made a motion to the effect that in view of the nature 
of the business to be considered that the Society go into executive session. 
Duly seconded and adopted. 

“The Chair requested any non-members present to retire from the 
room, and appointed Dr. F. C. Fishback as sergeant-at-arms. 

“Dr. Sprigg, continuing, stated that for the information of the mem- 
bership he would report that the Executive Committee met four times 
during the summer for the purpose of studying questions of the organi- 
zation which has been, featured by the Home Owner’s Loan Corporation. 
He pointed out that officials of the American Medical Association lent 
their aid: Dr. W. C. Woodward, Director of the Bureau of Legal Medi- 
cine and Legislation, and Dr. R. G. Leland, Director of the Bureau of 
Medical Economics, discussed the matter before the subcommittee; and 
Dr. Olin West, Secretary, discussed the matter with certain members of 
the Society. All discussing this question were thoroughly opposed to the 
plan as presented in toto. Subcommittees were appointed to study the 
question and the following resolutions are the result of these deliberations, 
concerning Group Health Association, Inc.” 


(The resolution which was read from the minutes of the 
September meeting is then set forth in detail and was read 
again. Members were advised to read the article in THE 
Journat, October 2.) 

“Dr, Thomas A. Groover was recognized. He stated that if there was 
no objection he would like to introduce a substitute for the foregoing 
resolutions. No objections were made. He presented the following: 

“Wuereas, The Bureau of Legal Medicine and Legislation of the 
American Medical Association has prepared and published a compre- 
hensive report on the activities of Group Health Association, Incorporated; 
and 

“Whereas, The Medical Society of the District of Columbia is in full 
accord with the content of said report, both as to the established facts set 
forth therein and the implications drawn therefrom; therefore, be it 

“Resolved, That the Medical Society of the District of Columbia cause 
a copy of said report to be sent to each of its members as an indication 


A.M. A, 


ET AL, 141 


of its future policies with respect to combating the activities of said 
Group Health Association and also with respect to the ethical responst- 
bilities of the Medical Society of the District of Columbia and of its 
individual members. 

“Dr. Groover moved the adoption of these substitute resolutions. 
onded by Dr. F. X, McGovern. 

“In discussion of the subject, Dr, Groover stated he wished to briefly 
state some of his reasons for proposing these substitute resolutions. He 
said: 

“T wish briefly to state some of my reasons for proposing these sub- 
stitute resolutions. 

“T have grave doubts if this Medical Society alone can do a great deal 
toward combating Group Health Association, Incorporated, and believe that 
the most effective assistance and support it can invoke is that of the 
American Medical Association. 

“*The A. M. A. has manifested a keen interest in this problem and in 
the October 2d issue of Tue Journat has caused to be published a com- 
prehensive survey of it which I trust many of you have read carefully. 

“Tf you have, you must have noted that there are three dominant notes 
that run through it—the first being that Group Health Association is 
illegal; the second, that Group Health Association is unethical; and third, 
that the operation of Group Health Association would be inimical to the 
best interests of the medical profession and the public, 

“As to the illegality of Group Health Association I am not personally 
qualified to speak, but I happen to know that the A, M. A. has made a 
careful study of this aspect of the question and it is their opinion that it 
is illegal. It would seem out of place at this time for this Society to 
commit itself to any plan of procedure such as that recommended by the 
Executive Committee in the event that legal action against Group Health 
Association is undertaken later. Obviously any plan of procedure should 
be contingent upon the advice of counsel, 

“‘As to the ethical responsibilities of the Medical Society of the 
District of Columbia and its members the conclusion to be drawn from 
the A. M. A. report is inescapable. It says: ‘Physicians who sell their 
services to an organization like Group Health Association for resale to 
patients are certain to lose professional status.” In contrast to this 
clear-cut statement the statements in the Executive Committee report are 
equivocal and quibbling for which I can find no justifiable excuse, The 
members of this Society I believe have a right to expect a definite 
unevasive expression from the Society as to their ethical responsibilities 
which is lacking in the Executive Committee report. 

“Finally it is the collective opinion of organized medicine that pre- 
payment plans for medical care except under very special conditions are 
inimical to the best interests of the medical profession and the public. 
The quasi endorsement of any prepayment plan for a community like 
Washington as contained in the Executive Committee report might well 
alienate the support of the A. M. A. and prove disastrous to its influence 
and leadership. For these and other reasons which I will not go into I 
believe that any such commitment by this Society might very well prove 
to be exceedingly embarrassing.” 

‘Dr. Sprigg was recognized. He stated that he personally was very 
glad Dr. Groover brought in this report. He added that Dr. Groover 
was on the subcommittee to study this subject. He pointed out that the 
report from the American Medical Association did not come to the atten- 
tion of the committee until the last meeting of the Executive Committee. 
‘Dr. Groover has studied this report very carefully and has brought in 
such a resolution as that committee ought to have brought in in the 
beginning. I thank him for it and heartily endorse him.’”’ 

“Dr, Groover’s motion to the effect that the substitute resolutions be 
adopted (motion was duly seconded by Dr. McGovern) was finally 
adopted. 

“Dr. Sprigg made a further motion to the effect that a copy of Dr. 
Groover’s report be enclosed, as a report from the Executive Committee, 
with the copy of the statement prepared and published by the American 
Medical Association, which is to be sent to every member of the Society. 
Seconded and adopted.” 


Sec- 


Mr. Leahy:—I would like to have read page 4, because that 
precedes the adoption of the resolution. 

Mr. Kelleher:—All right. 

Mr. Leahy:—That includes Horvath’s prepared statement. 

Mr. Lewin:—We want that page too. 

Mr. Leahy:—All right. 

Mr. Kelleher:—This portion that I now read precedes the 
adoption of the resolution to which I referred: 


“Dr, A. B. Bennett said that he personally did not believe that any 
resolutions from this Society would have any effect on Group Health 
Association, Inc. Furthermore, he did not believe the report of the 
American Medical Association would have any effect on Group Health 
Association. It was a corporate body under the law no matter how 
evasive it may have been. As he saw it there was only one hand that 
could close the door of that group—the court. Personally he would like 
to see the Society proceed to get that one hand and go to the court. 
‘If we can go before a court and get the best lawyer and prove it is 
illegal, that the charter was obtained under the wrong part of the laws, 
and the court sees it our way, it will be declared illegal and closed 
up. If the court does not see our way then, and without provision of 
insurance, we would proceed on the same line and beat them out at 
their own game.’ In continuing, Dr. Bennett stated that there was in 
attendance an Active ee Fea Society, an American citizen, born 
in this country, sent to ting in Austria, H where he 
practiced mnadadee tram “Wie ta: E00), : He made -a-mentiog thet 
Horvath ba ge the privilege of 
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Mr. Lewin:—Do you want this in as Horvath’s? 
Mr. Leahy:—Yes. 

Mr. Lewin:—All right. 
Mr, Kelleher 


“Dr, Frank S. Horvath read a prepared statement (copy appended). 
He suggested that the Society set up a group health type medical service 
in cooperation with the American Medical Association. He outlined 
briefly a plan which would serve those with an income of $3,000 or 
less; not including those in the Army, Navy, or Public Health Service. 
Membership duces would be paid, possibly $30 to $45 per annum, He 
made a motion that this problem and proposition be sent to the Executive 
Committee for study and some plan be formulated and accepted by a 
special committee and brought to the floor as soon as possible; further, 
that this program, if worked out, be communicated to the American 
Medical Association for carly consideration with a suggestion that it be 
adopted and introduced all over the country under the direction of the 
home office. No sccond to this motion.” 


Go to it. 


Now, do you want Hooe’s statement? 

Mr. Leahy:—No. Read the Horvath statement. 

Mr. Lewin:—It is attached to the minutes. You will have 
to take it out of the original—I have it (examining papers). 
I have it in my book. I will take over. 


“STATEMENT PREPARED BY DR, FRANK S. HORVATH, 
PRESENTED BEFORE THE SOCIETY ON THE 
EVENING OF OCTOBER 6, 1937 


“As a member of this Society I take liberty to express my reaction 
to this problem. I think my reaction, my opinion, and my suggestions 
may have some value to you as I have*some personal experience in this 
matter and I shall be very sincere in telling you about it. 

“I happened to practice medicine abroad in Austria, Hungary, from 
1915 to 1931, just in that historical period when the old mode of prac- 
ticing medicine, based upon the high ethical principles of Hippocrates, 
slowly but gradually and radically changed to socialized medicine or, as 
they call it, to compulsory state health and sick benefit insurance. 

“T wish to discuss not only the changes brought on by private organiza- 
tions and institutions and later on a big scale by the state itself, but I’d 
like to talk about the reactions and policies and failures of organized 
medicine over there. 

“My purpose with this description is not only to tell you a story, to 
show you a piece of medical history which many of you know, but to give 
you a historical background with its lessons to awake your conscience and 
responsibility in the last hour, when we still may not before long decide 
upon our professional future and the future of the fundamentals of 
practicing medicine. Until it is not too late keeping in mind what 
mistakes and failures followed by the policies of our colleagues abroad 
when they by poor organization, hesitation and selfishness dropped and 
lost the initiative in molding and building their professional future by 
failing to make the inevitable change in the mode of practicing medicine. 
This failure, as you all know, resulted in the regimentation of medicine 
with the almost complete annihilation of the high ethical principles we 
all cherish. 

“This change, however, did not come so suddenly as it may look in the 
first moment. It started in the 80’s when the growing industrialization 
of Hungary produced the organizations of workers and white collar men 
as well. One of their chief aims was to secure for the health and sick 
benefit of their members. They organized their health insurance institu- 
tions themselves. A certain per cent of their wages was paid into the 
treasury of the organization. They organized hospitals, clinics hired 
physicians, etc. The money was, however, not used exclusively for the 
good of the insured but for rewarding good party members mainly, as 
the physicians and clerks belonged almost all of them to the socialist labor 
party. Remember this well! These institutions were organized by laymen 
partisans and the institutions born out of politics never could serve the 
purpose well, The underpaid doctors, in the dispensaries and hospitals, 
gave a second rate service, overloaded with bureaucratic matters. The 
insured got a second rate service only, though it was a definite progress 
for the masses in comparison with what they had before. 

“The growing industrialization of the country raised the class struggle 
so high that many private concerns like banks, factories, life insurance 
companies, etc., felt they had to do something to ameliorate the antagonism 
between labor and capital. Instead of raising the wages they decided 
to show their good will by organizing infirmaries, hospitals, and medical 
care to their employees of course by or with the money derived from 
deductions of the employees’ wages. 

“How did organized medicine react to these practices? The number 
of physicians at that time was relatively small and the practice of medi- 
cine quite prosperous. It is no wonder that they did not pay any special 
attention to these movements. They simply scorned and looked upon their 
colleagues, engaged in the insurance groups, as second-rate doctors as they 
did not care to get the masses in the lower brackets, But when the 
different private concerns started out with health insurance they realized 
that this would infringe on their practices considerably and they com- 
menced to discuss the problem in the medical societies here and there, 
emphasizing the importance of the preservation of free medical practice. 
However, they were not professional minded enough. 

“Many of the leaders, very clever in the intricacies of compromising 
and through their good connections always found it expedient to get 
and accept a good job in the insurance institutions so far 3-4 at one 
time. 

“Tn the meantime time marched on and many other groups widened 
the scope of the health insurance activities. In 20 to 30 years the Union 
of teachers, the Army, the Police corps, the Municipal Employees of 
Budapest, and many others organized their own clinics, hospitals and 
medical staffs and remember well none of them was organized and run by 
medical men but mainly by lawyers or politicians, with the result that 
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there were more clerks and bureaucrats than necessary, political protégés 
mainly, The money was spent mainly on these protégés and the doctors 
got poor pay, were overloaded with bureaucratic matters and in the selec- 
tion of physicians not the right of the best but pull prevailed, 

“The Medical Association could not do anything as many of the leaders 
were personally involved, who did not want to curtail rights, acquired 
10 to 15 years before, and though they saw the downfall of the old ethical 
way of practicing medicine they did not do anything about it, they could 
not turn the tide, they lost their chance as other very serious things 
happened. 

“The government, composed of loud politicians of the post-war and 
post-revolutionary period, to break the unrest after the war and to satisfy 
the masses, who wanted it, inaugurated compulsory health and_ sick 
benefit insurance without asking the medical men and in spite of the 
protest of organized medicine, though this protest still was weak and not 
sincere. On the other hand there were a great many young physicians 
who were willing to accept jobs for any pay just to escape starvation. 

“So the state medicine came; instigated, inaugurated and run by 
politicians against the weak and not sincere protest of disorganized 
medical profession, which did not have a good far-seeing policy to pre- 
vent this and break the tide in fiery social struggles handicapped with 
a large number of half starving young physicians in the bag who 
desired to find a place under the sun, 

“Just a few facts: 

“(a) About 13 per cent of the inflowing huge money was paid to 
the medical men, 

“(a) Twenty-six (26) per cent for medicine and_ hospitalization, 

“(c) The rest was all devoured by the administration. 

“(d) Malingering with sick benefit caused many a headache to the 
government and dragged the institution into bankruptcy. 

“(e) The patients were served poorly as the doctors were underpaid, 
and overloaded with patients and with bureaucratic matters so much 
that they hardly could write down the name and diagnosis of the 
patient and there was scarcely any time left for examination or treat- 
ment. And in spite of the fact that the masses in general got more 
medical care than before the compulsory state medicine era, nobody 
was satisfied; the patients expected more for their money, they felt 
that they got mass service only and no individual care; on the other 
hand the regimented doctors lost their initiative and self reliance, were 
underpaid, felt humiliated and were regarded second-rate clerks only 
in the Big Mill where the bureaucrats and politicians were the masters 
and bosses. And nevertheless for positions with a monthly salary of 
$25 to $30 there were once 1,400 applicants for 40 openings. 

“To give you a fairly complete picture may I say this: 

“(a) About 80 per cent of the population belongs to the socialized 
medicine services. 

“(b) Ten (10) per cent of the remaining 20 per cent is broke and 
so there is about 10 per cent of the entire population only left for 
private practice. 

“Members of the organized medicine who opposed state medicine had 
to give in and were very anxious to get some position in the state 
medicine organization which was instigated, organized and run without 
them, against them and against the principles they had followed and 
cherished for centuries because they failed to recognize the danger in 
time and failed to organize, because they lost the initiative to change 
the old way of practicing medicine, to produce and offer themselves 
new schemes to the public and thus to keep the helm for themselves 
while it was not too late. 

“Now let us leave this gloomy but true picture and have another 
retrospection (historical) in the history of medicine in general. From 
the dawn of medicine its practice always rested upon the high ethics 
laid down by Hippocrates. 

“The basic principles were: 

“*(a) The patient’s confidence in his physician. 

“(b) The patient’s right to select his physician. 

“(c) The intimate relation between the two which enabled the 
physician to do the most good for the sick must be preserved for the 
sake of mankind and no third somebody or something must infringe 
upon it to interfere with initiative and self reliance of the physician. 
This principle is the salient point of our fight and it must be preserved 
no matter by what means or what political maneuvers. 

“Accepting this as our chief aim let us study the aforementioned 
relation of patient and physician. We must first of all emphatically 
state that there are three important factors in this relation: 

“1, The patient. 

“2. The doctor. 

"3. The Economic factor of fee paid for the medical services. 

“The economic status or financial capacity of the patient is a change- 
able one and if the change is great and involves many patients it may 
and will change the old scheme of practicing medicine and if we do not 
look out it may change and ruin that fundamental relation also, I 
think it is very logical that if necessary we must and shall change the 
old way—classic mode of practicing medicine, if we want and must save 
the basic principles! 

“We must recognize that the pauperization and the intelligence level 
of our people is higher than ever before, their social demands more 
conscious and louder and strongly influenced by shrewd politicians. 
The advance and specialization of medicine call for more tests and 
more refined treatments and many of the patients cannot fully pay 
for the services rendered and many of them who could pay would 
prefer to pay less; such is human naturel 

“Politicians seem to know and handle their subjects better and are 
wery keen and alert to take advantage of their weaknesses, Certainly 
they possess more means to influence the public than organized medicine 
has to save the old ethical way of practicing medicine, 

“And if the majority of the patients as voting citizens of the states 
will decide that they want socialized medicine what can we do about 
it? I am sure that we all agree that we must prevent this; we must 
assume different tactics and we must make a change ourselves, 
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“To justify this stand we have to recall and study what changes had 
heen attempted up until now by different sources and what were our 
reaction to them. 

“What we have done is very similar to that what happened over 
there. Meetings, committees, investigations, comprehensive and com- 
parative studies one after the other all ended up with a protest against 
any change involving the present mode of practicing medicine think- 
ing that the change of form will ruin the salient principles. 

“We shall be very much mistaken if we believe that the mere pro- 
test and emphasis on the cthical principles will save them and_ will 
block or prevent a change. We may protest and lose the initiative 
and helm in making a new form of practice of medicine and finally 
the major part of organized medicine will have to give in and join 
and serve a scheme which will or may be made without us or against 
us. 
“What organized medicine is concerned the American Medical Asso- 
ciation; it took the stand of observation and so far has not proposed 
or offered a change, expecting a sound change to be evolyed by some 
state or local societies. The Medical Society of the District of Colum- 
bia inaugurated what may be one of the noblest and sincerest experiments 
to tackle this growing problem. I refer to the Central Admitting Bureau 
and the Medical-Dental Service Bureau for the medical care of people 
with restricted means. The intentions in planning these institutions 
were very noble indeed and highly ethical, but seemingly they have no 
appeal to the masses maybe by lack of publicity or lack in advertising 
it widely enough. By this scheme we shall have just exceptional cases 
and not the masses who undoubtedly are seeking and are offered to 
get medical care in some form of insurance for themselves and_ their 
families. If we do not take and get the masses and their continuously 
inflowing money, laymen or the state are going to do it without us, 
and probably against us and pay us only crumbs from the lost bread 
(loaf). . 

“We do not like and object if physicians outside of our ranks make 
or try new forms, we despise if laymen do it and we think with abhor- 
rence on socialized medicine installed by the state or politicians as we 
know that it will be not for the good of the sick as it will kill the 
ethical fundamentals of practicing medicine. 

“Mr. President, we know all about that new scheme which is in 

the making under the name of Group Health Insurance of the Home 
Owners’ Loan Corporation, which is, maybe, the last warning to us to 
be wise and to be our masters ourselves. 
_ “Why shall we wait that some one else without our ranks shall make 
it for us or more probably against our will, against our taste and 
against our interest? Why not make it ourselves? Are we not as good 
social planners and businessmen as laymen or politicians? 

“We must realize that no matter what extreme social system may 
replace the present one, the free practice of medicine of today always 
will remain to certain extent as it exists in countrics where extreme 
socialization is general as there will be always people who will get 
money to pay the doctor whom they have confidence in. 

“On the other hand we know that our chief aim and I may say duty 
must be to save the cherished principles of our profession and nobody 
else is going to do it for us. It is a very important issue of pro- 
fessional policy that we must change our tactics and we shall make a 
change in the way of practicing medicine to accommodate it to the 
present and continuously growing trend of social changes. Every one 
of us must know that we make these changes to save the fundamental 
ethical principles and not to give them up. Every one should know 
that this will be a political maneuver or a temporary show, if you want 
to put it up this way. 

“Mr. President, the responsibility in this very important matter 
which every member should feel wholeheartedly makes me to raise my 
voice in the last hour to suggest and propose that we ourselves shall 
organize, set up and run a group health insurance type medical service 
through the Medical Society and in strict collaboration with the 
American Medical Association. I cannot submit an elaborate plan and 
I will not argue about details in this hour but I should like to put 
down the principles and some facts for consideration: 

“1, The Group Health Insurance of Organized Medicine would 
provide for medical services to its members. Everybody may be 
eligible for membership, except the enlisted men of the United States 
Army and Navy, and employees with an annual income of $3,000.00 
or above. No discrimination is to be made on account of race or color. 

“2. Membership dues are to be $35 to $45 yearly. Special family 
membership dues to be regulated according to the number of dependents. 

“3, Medical services may be combined with Group Hospitalization, 
maybe in conjunction with some insurance companies who offer twenty- 
one days of hospitalization for 75 cents a month as you all know. 

“4, No sick benefits of any kind to be contemplated at any time. 


“5. The medical staff will consist of the members of the Medical 
Society of the District of Columbia. Any member may join the staff 
voluntarily by paying $50 to $100 of initiation fee to get the scheme 
started (under way). Of course, this service will not interfere with the 
private practices. 

_ “6. Services to be rendered in the clinic to ambulant patients, to hos- 
pitalized patients and in the form of home calls. The Clinic should 
have a full-time staff and the home calls and hospital care be given by 
the rest of the staff keeping up the free choice of doctor so far as 
possible. 

“7, The fees paid for these services may be only a fraction of the 
present fees now but will be and should be raised as the funds grow. 

“8, Seventy-five (75) per cent of the Board of Trustees to be duly 
elected members from the Medical Society to be our master ourselves. 

“9, The Central Admitting Bureau to be sustained for its present pur- 
pose and free medical service to be rendered to indigents in the free 
clinics in the various hospitals. 


10. It is understood that at least 15 per cent of the population will be 
exempted from this scheme and will be subjects of free private practice 
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with the usual fees, which number of patients will be increased by those 
who always will get the means and determination to select their own 
physician to get ideal individual care. 


“This is a roughly outlined conception which I submit for your con- 
sideration. 

“In summary, may I say this; 

(a) All socialized types of medical services heretofore inaugurated by 
private groups or states (abroad) were all instigated, organized and set 
up by laymen without us and usually against us. In these schemes lay- 
men or the state were the rulers and the medical men hired and ruled, 
All of them competed with organized medicine, certainly not with equal 
and right means, In all of them the fundamental ethical principles of 
the practice of medicine were omitted or essentially curtailed against the 
good of the sick, The end was socialized medicine for organized medicine 
by hesitation and by other factors lost the initiative to offer some scheme 
itself to prevent this. 

“(b) Socialized medicine is just before our dobrstep and set up that 
way that it may spread all over the country like fire. 

“(c) So far as I know nowhere and never did organized medicine work 
out or offer a group health insurance scheme to the public which was set 
up and governed by the medical man. 

“(d) My planned thoughts which are many of yours, if it could be 
worked out and materialized quick enough, would enable us to create 
and control this organization ourselves and not be left at the mercy of 
politicians or racketeers. We shall gain the sympathy and confidence of 
the masses and if we succeed financially we shall make not only a decent 
living but also save the ethical fundamentals of our profession. I am 
sure we may prevent or at least lessen the dangers of socialized medicine 
under political bureaucracy. We shall have in this organization a more 
advanced and higher type of medical service than they abroad as it will 
be ethical and sincerely socially minded indeed. 

“Mr. President, I move that this problem and proposition be sent to 
the Executive Committee for urgent study and be formulated, if accepted, 
by a special legal committee elected by the Society and brought to the 
floor as soon as possible, 

“Furthermore, I move that this plan, if worked out, be communicated 
to the American Medical Association for urgent consideration with the 
suggestion that it be adapted and introduced all over the country under 
its egis and direction as home office.” 


Mr. Kelleher:—Exhibit 111 is an original letter from C. B. 
Conklin, secretary of the Medical Society of the District of 
Columbia, to Dr. Olin West, Secretary of the American Medi- 
cal Association, Chicago, dated Oct. 9, 1937: 


U. S. EXHIBIT 111 
“Dear Dr. West: 

“I thank you for your letter of October 6, 1937. 

“Personally I wish to express my pleasure and appreciation of learning 
your reaction to anything that may be proposed that would affect the 
doctor's best interests. I am happy to state that the Society, in session 
on the evening of October 6, adopted the following: 

“Whereas, The Bureau of Legal Medicine and Legislation of the 
American Medical Association has prepared and published a comprehen- 
sive report on the activities of Group Health Association, Inc.; and 

“Whereas, The Medical Society of the District of Columbia is in full 
accord with the content of said report, both as to the established facts 
set forth therein and the implications drawn therefrom; therefore, be it 

“Resolved, That the Medical Society of the District of Columbia cause 
a copy of said report to be sent to each of its members as an indication 
of its future policies with respect to combating the activities of said 
Group Health Association and also with respect to the ethical responsi- 
bilities of the Medical Society of the District of Columbia and of its 
individual members. 

“This appears to eliminate what might have an undesirable statement 
of policy. 

“Sincerely yours, 
“C. B. Conklin,” 


Exhibit 110 is a carbon copy of an original letter written 
by defendant West in Chicago to C. B. Conklin, dated Oct. 
14, 1937: 

U. S. EXHIBIT 110 
“Dear Doctor Conklin: 

“J am greatly obliged to you for your letter of October 9 in which you 
present the resolution adopted by the Medical Society of the District of 
Columbia at its meeting on October 6. I am, of course, greatly pleased 
at the decision of the society. 

“J am looking forward with pleasure to seeing you here at the Annual 
Conference of Secretaries of Constituent State Medical societies on 
November 19 and 20. 


“Sincerely yours, Ottis Wredk 
“Olin West.” 


Mr. Lewin:—I shall read from the minutes of the Executive 
Committee of the Medical Society of the District of Columbia, 
held Oct. 11, 1937: 

“Dr, William Mercer Sprigg, Chairman, presiding. 

“Present: Drs. Daniel L. Borden, C. N. Chipman, A. C, Gray, Ray- 
mond T, Holden Jr., R. Arthur Hooe, H. C. Macatee, F. X. McGovern, 
Thomas E. Neill, John F. Preston, John A. Reed, E. Hiram Reede, 
Sterling Ruffin, Earl R. Templeton and C. B. Conklin. 
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U. S. EXHIBIT 37 


“At the conclusion of the reading of the minutes of the preceding 
meeting, held September 27, 1937, Dr. Sterling Ruffin was recognized. He 
said he did not think that the Secretary had reported exactly what 
Dr. R. Arthur Hooe had in mind and would suggest that the minutes be 
changed to cover the situation. Dr. Ruffin added that Dr. Hooe pro- 
posed about the same thing some time previously before the Executive 
Committee as he did on the occasion for which the minutes were recorded. 

“The Secretary stated that he would change the minutes according to 
Dr. Hooe’s intent.” 


Now, some other matters were taken up that are not ger- 
mane to our case, and we turn to page 3: 


(Reading): 

“The next motion that Dr. Hooe had to make was that the Executive 
Committee recommend that the Secretary of the Society address a letter 
to every civilian hospital Board of Directors in the District of Columbia, 
informing them of the particular sections of the Constitution that had to 
do with approval of contracts and warn the hospitals that if they failed 
to cooperate in every way that they might not be on the approved list. 

“Much discussion ensued, Dr. W. M. Sprigg reading a prepared letter 
that he had already arranged to send to the hospital directors relative to 
this matter. 

“Finally, it was adopted to approve the letter as prepared by Dr. Sprigg 
with numerous amendments. 

“Dr. Macatee thought that Chapter VII, Article 4, Section 4 of the 
Constitution should be drawn to the attention of the members in addition 
to Chapter IX, Article IV, Section 5. 

“(Dr. Sprigg was asked by the Secretary for a copy of the letter. He 
said that he would take it home and revise the letter and later send it to 
the Society’s office.) 

“Dr. Hooe was again recognized. He stated that there were some 117 
women physicians practicing in Washington and about 12 were members 
of the Medical Society of the District of Columbia; also there were large 
numbers of doctors in the city that were in practice and were not mem- 
bers of the Society. This statement was made particularly in rebuttal to 
a proposed recommendation that the hospitals approve for their courtesy 
staffs and their regular staffs only members of the Medical Society of the 
District of Columbia. Without the fold of the Society were a number 
of ‘good doctors.’ 

“Dr. John A. Reed at this point was recognized.” 


Then follows some other matters: 

(Reading) : 

“He stated in his opinion the American Medical Association should 
follow through and duly notify the District Attorney, Corporation Coun- 
sel, and other legal officials of the apparent violation of law that Group 
Health Association, Inc., would violate when and if they start to operate. 

“Much discussion ensued. 

“The recommendation was finally adopted that the American Medical 
Association authorities be communicated with and they be asked to send 
to the Insurance Commissioners, the Commission on Licensure, the 
District of Columbia Commissioners, the United States Attorney for 
the District of Columbia, and the Corporation Counsel, substances of the 
article that appeared in the October 2, 1937, issue of THE JourNat oF 
tHe American Mepicat Association (Organization Section, p. 39B), and 
that if the American Medical Association refused or would not comply, 
then the Secretary send a reprint of said article to each of these officials. 


C. B. Conklin, 
Secretary.” 


FesruAryY 20, AFTERNOON 
Mr. Kelleher:—I now read from the minutes: 


U. S. EXHIBIT 37 


“Minutes of the special meeting of the Medical Society of the District 
of Columbia held Friday evening, October 15, 1937, 8 p. m. 

“Dr, Thomas E. Neill, President, presiding. 

“Present: Drs. A. C. Christie, Harry F. Anderson, Claude Moore, 
Howard P. Parker, E. Kirby Smith, R. J. Jansen, Thomas A. Groover, 
E. A. Merritt, Edgar M. McPeak, F. X. McGovern, William P. Herbst 
Jr., Prentiss Willson, William H. Hough, W. Warren Sager, F. C. 
Fishback, C. N. Chipman, Charles B. Campbell, Joseph S. Wall, and 
other members to the number of about one hundred and fifty-five.”’ 


I will omit reading the first six and a half pages and begin 
on page 7: 

“Dr. W. M. Sprigg asked consent to read a letter addressed to the 
Boards of Directors of the various hospitals in the city. Consent was 
granted. 

“Dr. Sprigg read the following: 

“‘*October 15, 1937. 

“ ‘Board of Directors of 
Seioeak vO oe ve eeee sy ENO 
Washington, D. C. 

“ ‘Gentlemen: 

“The Medical Society of the District of Columbia desires to call your 
attention to Chapter IX, Article IV, Section 5 of the Constitution, as 
follows: 

““*No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever name 
called or however organized, engaged in the practice of medicine within 
the District of Columbia or within 10 miles thereof, which has not been 
approved the Society. 

"ete Sccutive Committee is authorized and directed to prepare 
an approved list of organizations, groups and individuals, by whatever 
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name called and however organized, engaged in the practice of medicine 
within the District of Columbia or within 10 miles thereof, and the 
same shall be kept in the office of the Secretary-Treasurer. Before 
any such organization, group or individual can be placed on _ the 
approved list of the Society, such organization, group or individual, or 
the member of the Society proposing professional relations therewith, 
shall submit to the Compensation, Contract and Industrial Medicine 
Committee such evidence as the Committee or the Society may require 
showing the character, activities, financial condition and ethical stand- 
ards of said organization, group or individual, and after considering 
the same, said committee shall make a report of its investigation and 
findings to the Executive Committee for such action as it may deem 
necessary.” 
The letter continues: 


“Also, Chapter IX, Article IV, Section 1, as follows: 


“Members shall not accept appointment to or continue to serve upon 
the medical staff of any hospital or dispensary which is not approved 
by the Society. A list of approved hospitals and dispensaries shall be 
availabale in the Society’s office.’ 

“Whereas, The Medical Society is using its earnest efforts to give 
to the people of the District of Columbia the most advanced and best 
possible medical care, we, therefore, ask your cooperation by aiding us 
to carry out this principle. 

“In view of the above Sections of the Constitution of the Medical 
Society of the District of Columbia, we hope that your board will see 
the advisability of making such regulations in your Hospital, so that 
they may be in accord with and support our efforts. 


“ ‘Respectfully yours.’ ” 


“Dr. Thomas A, Groover was recognized. He felt that this letter 
was important enough that cach member of the Society should have 
an opportunity to study it rather carefully. He suggested that action 
be deferred until members of the Society had received copy through the 
Society’s office. He made this in the form of a motion to the effect 
that copy be mailed to each member of the Society and be brought 
up at the next business meeting. Seconded and motion finally adopted.” 

I now go to the next page: 

“Dr. W. J. Stanton would inquire if this attorney for the Society 
had passed on the advisability of sending this letter. 

“Dr, Charles P. Cake would inquire what the purpose of this letter 
was; what is supposed to be accomplished by the letter? 

“Dr. Sprigg replied that the letter was self evident, if one stops and 
thinks when he reads it. He pointed out that the Society has been 
trying to improve itself—to clear its own skirts. He called attention 
to the policy which had been established for years when hospitals 
allowed only those members to practice on their staff who were approved 
by the Board of Directors. He called attention to the differences with 
Columbia Hospital because the Board of Directors did not approve some 
member on its staff. It wasn’t realized that the Board of Directors had 
the right to say who shall practice in their hospital. The members of 
the Society have a perfect right to say who shall be members of the 
Society. This letter was merely asking the hospitals to cooperate; 
nobody was being hit at. He called attention to the fact that one 
hospital in the city passed a resolution in its board stating that only 
members of the American Medical Association could practice in that 
hospital. Dr. Sprigg said the Society does not require that at all; 
merely that a man who practices in the District of Columbia must be 
approved by the Society. He pointed out that there are some in the 
district who are not members of this Society who are just as ethical 
as he or any one else. They are on the approved list but are not 
members of the Society. This letter does not keep those members out 
of the hospitals. He reiterated that all to be accomplished was to ask 
eo cooperation of the hospitals to help keep the skirts of the Society 
clean, 

“One member would inquire if it was meant that members of the 
Society would not be permitted to practice in a hospital that did not 
subscribe to an approved list; in other words if they attempt to practice 
in a hospital not approved by the Society the members of the Society 
would be duty bound to keep clear of that hospital? 

“Dr. Sprigg answered that that was correct. He added, ‘You have 
turned a man out of this Society; why? for good reasons. Now are 
you going to cooperate and consult with him?’”’ 


Mr. Kelleher:—Now I omit a portion. 

Mr. Leahy:—Won’t you get to the point of what the other 
members said about it? 

Mr. Kelleher: 


“Dr, Thomas A. Groover was recognized. He felt that this letter 
was important enough that each member of the Society should have 
an opportunity to study it rather carefully. He suggested that action 
be deferred until members of the Society had received copy through the 
Society’s office, He made this in the form of a motion to the effect 
that copy be mailed to each member of the Society and he brought 
up at the next business meeting.” 

“ . . Dr. Reed arose to a point of order, stating that Dr. Sprigg’s 
discussion was irrelevant to Dr. Groover’s motion. 

“Another member said that if he received a copy of the letter tomor- 
row he would not know what the letter was meant to convey, 

“Dr, William M. Ballinger pointed out that this letter was merely 
calling the attention of the hospitals to certain resolutions and con- 
stitutional provisions of the Society, asking their cooperation. ‘To 
his mind it was simply a routine letter asking for cooperation. He 
could not understand why a copy should be sent to every member 
of the Society. ? 

“Dr, Martin M, McLean would inquire who is going to help the 
hospitals interpret the letter; they may have the same questions arise 
in their minds, 

“Dr, Daniel Davis favored Dr. Groover’s motion, stating that he 
would be interested in seeing the letter before voting on tte! 


UO: SAP os 
Mr. Lewin:—And the motion was finally adopted. Now I 


read from the last paragraph: 


“Dr. W. M. Sprigg at this point read a recommendation from the 
Executive Committee to the effect that the American Medical Associa- 
tion authorities be communicated with and they be asked to send to 
the Insurance Commissioners, the Commission on Licensure, the Dis- 
trict of Columbia Commissioners, the United States District Attorney 
for the District of Columbia, and the Corporation Council, substances 
of the article which appeared in the October 2, 1937, issue of Tne 
JourNAL OF THE AMERICAN Mepicat Assocration (Organization Section, 
page 39B), and that if the American Medical Association refused or 
would not comply, then the Secretary send a reprint of said article to 
each of these officials. 

“Dr. H. H. Schoenfeld called a point of order, stating that no 
notice of this business appeared on the announcement for this meeting. 

“The Chair sustained the objection.” 

I shall read from the minutes of the regular meeting of the Executive 
Committee of the Medical Society of the District of Columbia, held 
October 25, 1937, 8 p. m. 

“Dr. E. Hiram Reede, Vice Chairman, presiding in the absence of 
Dr. W. M. Sprigg. 

“Present: Drs. E. G. Breeding, A. C. Gray, R. Arthur Hooe, 
F. X. McGovern, Thomas E. Neill, John F. Preston, John A. Reed, 
E. Hiram Reede, Henry R. Schreiber, W. M. Sprigg, E. R. Templeton 
and C. B. Conklin. 

“The minutes of the previous meeting, held October 11, were read 
and approved.” 


Then certain other matters were dealt with. 

Mr, Leahy:—One of them might be interesting. 

Mr. Lewin:—Do you mean about the meeting for the pur- 
pose of witnessing “The Birth of a Baby”? Well, I won't go 
into that. There is a note of humor in it. Let’s get along: 


“At this point Dr. Thomas E. Neill addressed the committee, stating 
that he had received an invitation from the Home Owners’ Loan Cor- 
poration Group Health Association in the form of a letter, with enclosed 
ticket, to a banquet to be held at the Mayflower Hotel on the evening 
of October 30. He spoke of his contacts with Mr. John Childress, 
who was very active in the group clinic affairs. Dr. Neill added that 
he had been Mr. Childress’s family surgeon and had charged no fees 
since 1930. Mr. Childress offered him the position as surgeon in the 
present setup, which he had refused. Dr. Neill was interested in 
getting some instructions from the committee as to how he should 
answer the letter. 

“Tt was finally thought advisable to have Dr. Neill’s secretary answer 
the letter, using the third person, stating his inability to be present. 

“It appeared that the banquet would be addressed by Dr. Richard 
Cabot, professor of clinical medicine at Harvard University. Dr. 
Neill stated that he knew Dr. Cabot when he was working in the 
Massachusetts General Hospital. From those contacts and from the 
editorials that had appeared in Tue JouRNAL OF THE AMERICAN MEDICAL 
ASSOCIATION, criticizing Dr. Cabot’s views on various sociological problems, 
that the sending to Dr. Cabot of a statement of attitude of organized 
profession toward the Home Owners’ Loan Corporation setup would 
be unavailing and inadvisable.” 

“Then certain other matters were dealt with. 

‘Dr. John A. Reed read the following resolutions: 

“Resolved, That the Chairman of the Executive Committee shall 
appoint a Subcommittee of the Executive Committee consisting of five 
members of the Executive Committee to study in detail the entire 
question of prepaid insurance medicine as conducted by or may be 
conducted by or controlled by reputable acceptable physicians, or by 
local, county or state societies. 


“Further, The Committee so appointed shall investigate so far as 
possible the following points: the need of such practice, the legality 
in reference to our Society, workability in other localities, the sentiment 
of the American Medical Association in regard to medical Society 
controlled practice, formulation of a plan of prepaid insurance medicine 
to be used whenever in the future it might be deemed advisable or 
necessary to undertake such a practice, and such other problems per- 
taining to this practice or considered by the committee worthy of study. 


“Further, The Secretary of the Society shall be a member of this 
subcommittee and act in the capacity of secretary to it. 


“Further, That the facilities of the Secretary’s Office be available 
for use by this committee. 

“Further, This committee shall report to the Executive Committee 
when its work is complete or on call of the Executive Committee and 
not later than the last Executive Committee Meeting of the current 
Society year. 

“In the discussion, the Secretary pointed out that the American 
Medical Association’s attitude was very well known, that the head- 
quarters was unalterably opposed to the development of any prepay- 
ment plan for the reason that tacit approval might be given to the 
United States Government or to any other setup to proceed in organi- 
zation ot clinics. Further, experience showed that great rivalry 
developed when the organized profession in certain cities in the state 
of Washington started prepayment clinics. Prices were cut along with 
salaries of the physicians doing the work. Dr, Olin West, in telephone 
communication from Chicago, had stated definitely that he would not 
care to be in a position of influencing any action the Medical Society 
might want to take, but he offered adverse criticism of the development 
of any prepayment plan, particularly by the profession of Washington. 

“Motion was made that the resolutions presented by Dr, Reed be 
adopted. Seconded. 

“Dr, R. Arthur Hooe made a motion to amend the resolutions to 
include in this special committee membership the President of the 
Society and the Chairman of the Executive Committee, Seconded. 

“Motion with amendment was duly adopted.” 


A. M. A. 
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Mr. Kelleher:—Exhibit 203 is a telegram from John F. 
Hayes to Dr. William C. Woodward, dated Oct. 29, 1937: 


U. S. EXHIBIT 203 


“Group Health Association medical staff announced. Drs. Brown, 
Raymond E, Selders, Allan E, Lee, Edmond D, Wells, R. Stephen 
Hulburt, M. Scandiffio. Stop. Home Loan Bank Board has granted 
$20,000 a year for two years to association, 

“John F. Hayes.” 


Mr. Kelleher:—Exhibit 114 is a carbon copy of an original 
letter written by Dr. Olin West in Chicago and addressed to 
Dr. C. B. Conklin, Secretary, Medical Society of the District 
of Columbia, dated Oct. 29, 1937: 

U. S. EXHIBIT 114 
“Dear Dr, Conklin: 


“I have just been informed that the Group Health Association has 
announced the names of the members of its professional staff, as 
follows: Dr. Brown; Dr. Raymond E, Selders; Dr, Allan E, Lee; 
Dr. Edmond D. Wells; Dr. R. Stephen Hulbert, and Dr. M. Scandiffio. 
Our records indicate that only two of these men are members of the 
American Medical Association, namely, Drs. Allan Edward L. Lee 
and Mario Victor Scandiffio. Both of these men have been reported 
as members in good standing in the Medical Society of the District 
of Columbia and Dr. Scandiffio has qualified as a Fellow of the 
American Medical Association. 

“I am informed that the Home Loan Bank Board has agreed to 
provide $20,000 a year for two years for the use of the Group Health 
Association. 

“All of this makes it appear that both the Group Health Association 
and the Home Loan Bank Board have definitely determined to proceed 
with their plans in spite of all protests that have been lodged against 
such procedure. 

“Very sincerely yours,” 


Mr. Kelleher:—Exhibit 112 is a carbon copy of an original 
letter written by the defendant, Dr. West, to W. H. Tibbals, 
Executive Secretary, Utah State Medical Association, Salt 
Lake City, Utah, dated Oct. 29, 1937, reading as follows: 


U. S. EXHIBIT 112 
“Dear Mr. Tibbals: 


"“T have before me your letter of October 26, 

“The American Medical Association has very actively opposed the plans 
of Group Health Association, Incorporated, as has the Medical Society of 
the District of Columbia, but, in spite of all the efforts that have been 
put forth, I have within the last thirty minutes received information from 
Washington to the effect that the Group Health Association, Incorporated, 
has announced the names of its medical staff and that the Home Loan 
Bank Board has agreed to provide $20,000 a year for two years to finance 
that association. If you will be good enough to examine THe JournaL 
or THE AmeErIcAN Mepicat Association for October 2, you will find an 
article dealing with this matter. 

“We have taken the position that since the practice of medicine by cor- 
porations has been declared to be illegal by many states, no agency of the 
federal government is justified in using federal funds to finance a cor- 
poration that intends to engage in the practice of medicine. I under- 
stand that some of the promoters of Group Health Association, Incorpor- 
ated, have taken the position that since licensed physicians are to be 
employed who will provide medical service for the members of that incor- 
poration, the corporation can not be considered as practicing medicine. 
That contention has, of course, no merit whatever.” 


The last paragraph isn’t important. 
Exhibit 113 is a letter from Dr. West to Dr. Tibbals, written 
Nov. 6, 1937: 


U. S. EXHIBIT 113 
“Dear Mr. Tibbals: 

“J am very glad indeed to have your letter of November 4. 

“Since I wrote you last, the Group Health Association, Inc., has begun 
operations. The Home Loan Bank Board has agreed to finance the 
movement by providing $20,000 a year from its funds for two years. 
The names of the medical staff, composed of six or seven men, have 
been announced. Only two are members of any component county medi- 
cal society or any constituent state medical association. The American 
Medical Association and the Medical Society of the District of Columbia 
have opposed the movement to the fullest possible extent but without 
success.” 


It is signed by West. 

Mr. Lewin:—I will read from the minutes of the stated 
meeting of the Medical Society of the District of Columbia, 
held Noy. 3, 1937, 8 p. m.: 


U. S. EXHIBIT 37 


“Dr. Thomas E, Neill, President, presiding. 

“Present: Drs. James A. Cannon, H. R. Schreiber, Albert P. Tibbets, 
Arch L. Riddick, Frank S. Horvath, H. S. Bernton, Henry B. Gwynn, 
A. Barklie Coulter, S. B. Muncaster, Frank L. Williman, H. P. Ramsey, 
Fred A, J. Geier, J. H. McLeod, A. J. Connolly, Prentiss Willson, William 
P, Herbst, W. W. Chase, F. X. McGovern and other members to the 
number of about one hundred and sixty. 

“The Minutes of the preceding meeting, held Oct. 27, 1937, were read 
and approved.” 
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Now, there were other matters taken up which I am going 
to omit, if it is satisfactory to counsel. All the first portion, 
until we get right down to the middle of page 5: 


“Dr. Sprigg, in continuing, read the following: 


“Whereas, The Bureau of Legal Medicine and Legislation of the 
American Medical Association has made a careful investigation and 
analysis of the Group Health Association, Inc., and published its report 
in Ture Journat or THE AmeRiIcAN Mepicat Association under date of 
Oct. 2, 1937; and 


“Wruereas, The Medical Society of the District of Columbia is in full 
accord with the implications therein set forth; therefore, be it 

“Resolved, That the Executive Committee of the Medical Society of 
the District of Columbia is hereby authorized and directed to take such 
steps as may be necessary, first, through the American Medical Associa- 
tion and if that fails, second, through its own initiative to inaugurate a 
program of information through the State Medical Associations and other 
sources of the dangers of lowering the standards of medical care to be 
given Government employees in the Home Owners’ Loan Corporation 
organization and other Government agencies as found in the rules of the 
Group Health Association, Inc., and many other reasons why it is con- 
trary to sound public policy. 

“Dr. Sprigg reiterated that the only way to combat this thing would 
be through the aid and influence of the medical men all over the 
United States. 

“Dr. Sprigg in continuing read further recommendations from the 
Executive Committee. 

“Upon motion by Dr. Prentiss Willson, duly seconded, that the recom- 
mendations be considered seriatim. Adopted. 

“Dr, Stanton was asked if he wished to withdraw his resolutions. He 
said he did not. 

“Dr. Prentiss Willson said he wished to endorse Dr, Stanton’s resolu- 
tion and he hoped it would prevail. He thought there were three propo- 
sitions which came before the Society which offer a way out of the 
wilderness, which he did not see in the elevation of the dues. He did 
not feel that an Executive Secretary would have any effect on the situa- 
tion. He felt that it was common sense to find out where the Society 
stands legally in this matter. The thing is cither legal or it is not legal. 
He thought the financial resources of the Society should be conserved 
so as to obtain that legal opinion. If the matter is illegal it should be 
ascertained how it may be successfully attacked in the courts. He thought 
that was common sense. Second, he was of the opinion that the Society 
should have some plan to offer whereby the public may be able to obtain 
better medical service. ‘Certainly we can give them a better staff than 
the one published for the H. O. L. C.’ The third thing had to do with 
the American Medical Association. The Home Owners’ Loan Corporation 
plan was like an illegitimate child left on our doorstep. It is not neces- 
sary for us to board it for the rest of its life; the matter is for the 
public as a whole and the police in this situation should be the American 
Medical Association. He felt that the thing for the Society to do, 
tonight, would be to pass resolutions demanding that the American 
Medical Association do something about it. ‘Then if the A. M. A. 
refuses there are ways to influence politicians, gentlemen—politicians 
listen to votes.’ He cited the action of the House of Delegates of the 
A. M,. A., ‘if you do not accept our demand and do something we are 
going to approach directly every state medical association in the country 
and we are going to demand from them that they demand from you that 
you take action in this matter.’ ‘That in my opinion is the answer to 
the H. O. L. C. and not to put in a full-time executive secretary unless 
he might be a Farley, Roosevelt, etc. . . .’ 

“Dr. R. Arthur Hooe would ask Dr. Willson a question: ‘In the event 
that it is found to be legal would you tell us what you recommend?’ 

“Dr. Willson said that assuming that it is found to be legal then 
the only thing for the Society to do would be to adopt and give the 
public something very much better. 

“Dr. Hooe, in continuing, stated that he wanted to support the pre- 
liminary remarks made by Dr. Stanton, support the remarks made by 
Dr. Vann and certain remarks made by Dr. Willson. The most impor- 
tant thing was to impress upon the minds of the members that this 
problem was a national problem. ‘If there is something this Society can 
do and will do to impress that upon the American Medical Association 
it is of the greatest vital importance. Under new business it will be 
vitally important that I, as chairman of the C, C. & I. M. Committee, 
bring a matter to your attention involving the stepping in of that 
committee in a matter in connection with the H. O. L. C. In the mean- 
time I sincerely trust that Dr. Stanton’s resolution, as I have followed 
it carefully, will not carry.’ He felt that it would be psychologically 
deadly for the Medical Society to step in and do the things suggested in 
Dr. Stanton’s substitute. Public opinion would be that the members of 
the Society were failing to get funds in their pocketbooks. He thought it 
wise to wait a little while before stepping in; that it must be taken into 
consideration that the Society appearing as a complainant should realize 
that it is not consistent with the charter, which is created to incorporate 
the Society for the sole purpose of advancement of medical science. 
The charter would probably be taken away and the Society’s property 
would immediately be attached. Therefore, Dr. Hooe was of the opinion 
that the Society must step cautiously. Dr, Hooe said the membership 
should not think for one moment that the Executive Committee was not 
busy with this matter. For months the Committee has worked diligently 
and will continue to do so. 

“Dr, Stanton said he did not mean to give the impression that the 
committees were not busy. 

“Dr. Philip A. Caulfield pointed out that concerted effort should be 
made to get within the membership of the Society some 600 or 800 
members of the profession who are not on the rolls. Many of these 
men don’t belong because of indifference and some feel that the Society 
does not offer them anything. It now so happens that their livelihood is 
jeopardized. He thought this was an opportune time to make a drive 
to get these men in the Society. He quoted a form letter that should 
be circularized to the prospective members stating the situation that has 
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arisen and urging these men to become members of the Society. ‘Unless 
we take that action we are going to have a lot of men jumping over the 
fence when this thing gets too big for us,’”’ 


Now I will omit something and turn to the next page. 

Mr. Leahy:—I think they have been talking so much about 
this resolution, the Stanton resolution on page 3, it might be 
well to go back to that. 

Mr. Lewin:—Do you wish me to do that? 

Mr. Leahy:—Please. 


“Dr, William J. Stanton was recognized in the discussion. He offered 
the following substitute for the recommendation of the Executive Com- 
mittee: 

“Whereas, It is reported to the Medical Society of the District of 
Columbia that the Group Health Association, Inc., a corporation organized 
under the laws of the District of Columbia, proposes to and is now engaged 
in the practice of medicine in the District of Columbia, Maryland, Vir- 
ginia and possibly other states; and 


“Whereas, In Tue JouRNAL OF THE AMERICAN MEDICAL ASSOCIATION 
on Oct, 2, 1937, Volume 109, pages 39B to 46B, an article was published 
disclosing in substance that the said Group Health Association, Inc., 
cannot be licensed to practice medicine in the District of Columbia, and 
that the United States District Attorney for the District of Columbia 
and the Corporation Counsel for the District of Columbia have both held 
that a corporation cannot lawfully engage in the District of Columbia 
in the practice of a profession that requires licensure or registration as a 
condition precedent to the lawful practice thereof, even though the cor- 
poration undertakes to practice through licensed or registered agents; and 


“Whereas, The Executive Committee of the Medical Society of the 
District of Columbia has made certain recommendations to the Medical 
Society for the District of Columbia regarding the said Group Health 
Association, Inc.; and 


, “Whereas, Said recommendations do not indicate that the said Execu- 
tive Committee made a complete and thorough investigation of the pur- 
poses and activities of the Group Health Association, Inc.; and 


“Wuereas, Said recommendations do not disclose that the said Com- 
mittee had or obtained the advice and assistance of counsel; and 


“Whereas, The said article that appeared in THe JourRNAL OF THE 
AMERICAN Mepicat AssocIATION makes no recommendations whatsoever 
as to what, if any, steps this association should take in the premises; 
therefore, be it 


“Resolved, By the Medical Society of the District of Columbia at a 
meeting duly called on the 3d day of November, 1937, that the recom- 
mendations of the Executive Committee be recommitted to said committee, 
and that said Executive Committee is hereby authorized and directed 
to investigate and determine whether or not in its judgment the Group 
Health Association, Inc., is engaged in the unlawful practice of medicine 
in the District of Columbia as prohibited by Section 152 of the Code 
of the District of Columbia, 45 Stat. 1338, Chapter 352, Section 41, 
February 27, 1929; and that said Executive Committee is hereby author- 
ized and directed to obtain the assistance and advice of counsel in its 
investigation of the said Group Health Association, Inc., and to institute 
and prosecute in the name of the Association and/or for its benefit, 
and/or for the benefit of the members thereof, and/or in the name of 
the said Committee, as such Committee in addition to the names of one 
or more individual members of the said committee, such actions as in 
their judgment and discretion may be deemed appropriate and proper for 
the suppression of the unauthorized practice of medicine in the District 
of Columbia; and be it further 

“Resolved, That the said Executive Committee should be and is hereby 
instructed that in instituting and prosecuting such actions, no exceptions 
should be made as to any firm, person and group or class of business or 
occupation which such person, persons or organizations are alleged to 
engage in the unauthorized practice of medicine and in which the said 
Committee feels action should be instituted whether for declaratory judg- 
ment, injunction or other relief; and be it further 


“Resolved, That for the purpose of prosecuting any such action or 
actions so instituted by said committee, the said committee shall continue 
in office as a Standing Committee of this association until the conclusion 
of such litigation, and that said committee shall be charged with the con- 
duct of such litigation to a conclusion, and that the necessary expenses 
thereof shall be defrayed by this association; provided, that no member 
of said committee shall receive any remuneration for services in such 
connection. 

“Motion was made be adopted. 
Seconded.” 


that the foregoing resolutions 


Mr. Lewin:—Now, turning back to page 8. Have you some- 
thing, Mr. Richardson? 

Mr. Richardson:—Yes, on page 3; it is not on the same 
page in your record. There is a notation that this resolution 
was withdrawn. 

Mr. Lewin:—That is right. 
it. Anything else? 

Mr. Richardson:—Yes. You had gotten to the point of what 
Dr. Caulfield said. 

Mr. Lewin:—Yes. Do you want me to go along with that? 

Mr. Richardson:—Yes, if you will. 

Mr. Lewin: 

“Dr, J. H. McLeod felt the Society should attempt to find out how much 
backing the H, O. L. C. has from the United States Government, Per- 
sonally he was sure they had plenty of backing from the Government and 
when the Society fights this thing it is fighting the Government, He 
urged caution. They can yery quickly make it legal. 


That is the reason I didn't read 
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“Dr. Oscar Wilkinson said he felt that if the members of the Socicty 
are going to be sheep they should be sure they are going to be sheared. 
In answer to Dr. Hooe's remarks about them taking the charter, he felt 
that if something is not done they will take more than the charter. He 
said he was entirely in accord with what Dr. Willson had to say about 
the A. M. A. ‘This illegitimate child has been placed on our steps but it 
certainly is not our baby. We should tell the A. M. A. what our opinion 
is and their duty in this matter.’ Dr. Wilkinson said he was in accord 
with what Dr. Vann had to say and that all members should contact their 
friends in the profession in the states soon. In answer to the question 
as to whether the Government is behind this proposition, he would say 
150 per cent behind it. ‘If we permit this to go through it is the first step 
toward socialization of medicine which is an injustice to the public and the 
profession. We should certainly not permit ourselves to lie supinely on 
our back and let this thing be lauded over.’ 

“Dr. W. Warren Sager said he felt that if this was allowed to go on 
several Government departments would aline themselves, He could sce 
nothing wrong in obtaining legal opinion. He felt no more time should 
be lost than possible. He thought it well to engage a full-time Executive 
Secretary and an insurance setup could be so arranged as to provide 
medical care. He agreed that the Society could provide a better staff than 
that announced by the Group Health Association, He said he was agree- 
ably surprised to hear of the response received by Dr. Vann from his com- 
munication with fellow-members of the profession. He felt that the 
Society needed every man they could get as members. 

“Another member said it was announced that the Group Health Asso- 
ciation would save the H. O. L. C. and other affiliated bodies that they 
will save them in sick leave. They will show in actual figures that the 
people will stay out half as much as the privately treated patients, In 
his opinion that statement should have been answered in the press. 
Another issue to his mind was the check-off that was contemplated. 
Monthly withdrawals were to be made from the salaries before turned 
over to the employee. To him there seemed to be a question as to whether 
it is legal to check off that amount. 

“The Chair stated that the questions could not be answered at this time. 

“Dr. Sprigg said he was thoroughly in accord with the general principles 
that have been suggested. He felt, however, that the problem confronting 
the medical profession was different than the proposition which was facing 
the legal profession when the banks were practicing law. He said the 
people of the District haven’t any vote and no one interested in them. 
It was his opinion that the Society would have to go behind the scenes 
and get the politicians interested. He suggested that the best way to 
attack the problem would be through the Medical Associations throughout 
the United States, and all the Executive Committee was asking was 
authority to do this. 

“Dr. A. C. Christie was recognized. He said it seemed that everyone 
felt that something should be done about this matter. He felt that the 
Society ought to do something wise rather than something foolish that will 
do it more harm than good. In answer to Dr. Willson’s remark that the 
members have been a bit hysterical, he felt that they had something to be 
hysterical about. He agreed with Drs. Hooe and Sprigg in this matter; 
that to pass a resolution simply to sue somebody would be unwise. He 
agreed with Dr. McLeod that the group would simply have another law 
passed in order to carry on. He thought the best way would be to pass 
the resolutions presented by the Executive Committee if the committee 
would go energetically about it. He stated that the whole feeling of the 
Society is that the Executive Committee has not been energetic enough; 
the committee could contact the A. M. A., possibly send a committee to 
Chicago, and go at the situation as if they meant to bring it about. He 
was of the opinion that the American Medical Association ought to help 
the local profession. He did not agree with Dr. Willson in his remarks 
about the Executive Secretary. He thought an Executive Secretary should 
be on the job. He was sure the Society would not get anywhere by filing 
suit. ‘What ever judgment you get against them they are going to con- 
tinue anyway. Let’s pass this resolution of the Executive Committee but 
let’s tell our Executive Committee we want them to be on the job and be 
a little more energetic so far as we can see, than they have been before.’ 

“Dr. Sterling Ruffin thoroughly agreed with Drs. Stanton and Willson 
but did not feel that the time was opportune for this procedure. Later 
on if Dr. Stanton would introduce his resolution Dr. Ruffin said it would 
give him pleasure to support it, but he was opposed to the Society getting 
mixed up in the courts at this juncture. He felt there would be no end 
to undesirable publicity and misunderstanding. He thought the most 
-effective way would be to contact representatives and senators while they 
are still at home, through the physicians in the states. He said that was 
the plan which the Executive Committee has in mind at the moment. He 
hoped that Dr. Stanton’s substitute would be postponed for consideration 
at some later date. 

“Dr. W. J. Stanton said he was very much gratified that his substitute 
motion had caused so much discussion. He would like to compromise the 
matter to the effect that if he could be assured that the Society would 
empower the President to appoint two members to contact the American 
Medical Association in person, and also to contact the President of each 
Medical Society in the United States, and bring back a report at the next 
regular business meeting of the Society, he would withdraw his motion 
until that time. 

“Dr. E. J. Cummings would second this suggestion. 

“Dr, Prentiss Willson would amend to include that these emissaries 
should be armed with a request or demand for action by the American 
Medical Association. 

“The Secretary said he knew personally that the American Medical 
Association authorities have been making some effort to contact the Society 
cand have been keeping in touch with the local situation. He said that 
Dr. Olin West, the Secretary, had called him on the telephone from 
Chicago on several occasions; further that Dr. R. G. Leland, Director, 
Bureau of Medical Economics, was in his office about ten days ago discus- 
sing the local situation. The A. M. A. has a local representative who also 
thas been very much interested. He merely cited this to show that the 
Association is interested in the local situation. He personally made con- 
tacts with certain state secretaries. Dr. Holman Taylor, Secretary of the 
“Texas State Medical Association, in his letter expressed deep interest in 
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the local problem, He pointed out that on the [8th and 19th of November 
the annual Conference of Secretaries would be held in Chicago. At this 
time there would also be in attendance some presidents and editors. In 
addition, at that time there is a meeting of the Board of Trustees, which 
board has power to act for the Association during the interim that exists 
between the meetings of the House of Delegates. He felt that the strategic 
time would be the 18th and 19th of November, He said he was not 
attempting to suggest that the two delegates would include himself and 
Dr. Yater, whose expenses are paid by the A. M. A., but he merely wished 
to bring the matter to the attention of the members, 

“The Chair at this point stated that the question before the house was 
4f the Society would appoint a committee of two at this meeting to go 
to Chicago to get in touch, contact immediately members of the American 
Medical Association to find out what they would do, or can do, or won’t 
do, and whether they are with us or against us, that Dr, Stanton is willing 
to withdraw his substitute,’ 

“Dr. Prentiss Willson said he felt that did not cover the situation. 
He made a motion to the effect that the President be authorized to appoint 
a committee of three (3) members to retire from the hall, one of whom 
shall be Dr. W. J. Stanton, to draft suitable resolutions expressing the 
views of this Society, and report back to the meeting tonight. He felt 
that the matter was too important to be done in a haphazard way. 

‘Dr, Willson’s motion was seconded. 

‘Dr, Hooe would inquire if it is felt that any three members are 
competent to retire and draft an expression of this Society in so short a 
time. He did not think it was possible. 

“Dr. Willson said it was not his intention to limit the emissaries. He 
felt that the resolution should be carefully worded. 

“Dr, Willson’s motion was finally adopted. The Chair appointed the 
following committee to retire from the room and prepare suitable resolu- 
tions: 

W. J. Stanton; Sterling Ruffin, and F. X. McGovern. 

“Later in the evening Dr. Stanton made the following report of the 
committee’s deliberations, presenting the resolutions: 

“That the President of the Medical Society of the District of Columbia 
appoint a committee of two members to go to Chicago as promptly as prac- 
ticable and lay before the proper officials of the American Medical Asso- 
ciation the views of this Society with regard to the activities of Group 
Health Association, Incorporated, including: 

“1, That inasmuch as the movement threatens to be nation-wide in its 
scope and affect every component organization of the American Medical 
Association, it is the duty of the American Medical Association to oppose 
immediately with all its might this entering and possibly illegal wedge 
to the socialization of medicine. 

“2. That in view of the tremendous import of the Group Health Asso- 
ciation moyement to the membership of the Medical Society of the District 
of Columbia and also to the profession at large and to the public, it is 
the opinion of the Medical Society of the District of Columbia that it is 
the duty of the American Medical Association to combat vigorously Group 
Health Association, Incorporated. 

“3. That the Medical Society of the District of Columbia waives any 
question of regional interference by the American Medical Association. 

“4. That the American Medical Association give a definite and imme- 
diate expression of its intended action in this matter. 

“Upon motion, duly seconded, the foregoing resolutions submitted by 
the special committee were adopted.” 


Mr. Lewin:—Now, I planned to omit until I come down 
here to recommendation 4 on page 11. That recommendation 
has already been read. This shows that it was finally adopted. 
I don’t think I should even bother to read that. Now, No. 5, 
the fifth recommendation of the Executive Committee, that is 
on page 12: 


“5. That a special committee be appointed by the President, consisting 
of himself, as chairman, and the chairman of the standing committees, 
to urge upon the hospitals, through their medical staffs and/or boards 
of directors, the wisdom of endorsing the stand of the Medical Society in 
the matter of lay corporate practice of medicine and of excluding from 
their approved lists the names of any physicians in the employment of or 
connected with any corporation, group or individual practicing medicine 
directly or indirectly in violation of the provisions and spirit of the Con- 
stitution of the Medical Society of the District of Columbia. 

“Dr. Prentiss Willson would inquire if the foregoing was in lieu of the 
recommendation concerning the sending of a letter to the Boards of 
Directors and Medical Staffs of the local hospitals, as published to the 
membership on the agenda. He said he intended to move a substitute 
motion for the letter which appeared on the agenda. If the Society 
approved the motion proposed by Dr. Sprigg it would be inexpedient to 
send the letter out at the present time. He was of the opinion that the 
Hospital Committee, composed of members of the Society working on 
hospital staffs in Washington would be a more suitable committee to 
handle the matter. He offered the following substitute: 

“Wuereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 
Association, Inc., if it can prevent patients of physicians in its employ 
being received in the local private hospitals; and 

“Wuereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 
lay boards of directors, except through its control of its own members 
serving on their medical staffs; and 

“Whereas, Conflicts between the Medical Society of the District of 
Columbia and any local hospitals arising from an attempt to enforce the 
provisions of Chapter IX, Article IV, Section 5, of its Constitution should 
be assiduously avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 


“Resolved, That the Hospital Committee be, and is hereby, directed to 
give careful study and consideration to all phases of this subject and 
report back to the Society, at the earliest practicable date, its recom- 
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mendations as to the best way of bringing this question to the attention 
of the medical boards and boards of directors of the various local hospitals 
in such a manner as to insure the maximum amount of practical accom- 
plishment with the minimum amount of friction and conflict. 

“Dr. A. C. Christie seconded the above resolutions, but would ask that 
these resolutions be a substitute for the Resolution submitted by Dr. 
Sprigg and also for the letter that has been published to the membership. 

“Dr, Willson said he accepted this.” 


Mr. Lewin:—Now, there was some controversy about whether 
this was adopted, and you will find the action of the Society, 
it is at page 14 in the middle of page 14. I will turn to 
that right now and come back: 


“Upon standing (counted) vote Dr. Willson’s substitute resolutions were 
adopted in lieu of the letter recommended by the Executive Committce 
and the resolutions presented by Dr. Sprigg. (Vote: 68 Ayes; 53 Noes.)" 

“In discussion, Dr, Sprigg pointed out that the letter contained on the 
agenda is very simple, very concise, brings no charge against anybody, 
and suggests no charge or injury, but suggests to the hospitals that they 
take action in line with what the Society has done; their attention is 
called to the Constitution and suggestion is made that they may see their 
way clear to make such rules. He did not see that any harm could result 
hy contacting the hospitals through the Boards of Directors and Medical 
Staff, as recommended by the Executive Committee, as follows’’: 

Then he read again the letter that has already been read, the proposed 
letter to the hospitals. 

“Dr. Sprigg, in continuing, stated that this letter was the simplest thing 
the Society could send and he felt sure it could not offend any hospital. 

“Dr. E. Kirby Smith thought the letter could cause a lot of unfavorable 
comment against the Medical Society and the profession by the lay boards. 
He felt that this information could be conveyed to them orally; then they 
would have nothing to fight back with. 

“Dr. R. Arthur Hooe said he was of the opinion that Dr. Willson’s 
substitute offered some sound points, one in particular that which suggests 
that this committee be composed of members of the hospital staffs. He 
thought it was inconceivable that the hospitals would not acquiesce to 
reasonable principles. Another objection he had to Dr. Willson’s resolu- 
tion was that the committee is delegated to take its time and report back 
to the Society. He said the letter as proposed by the Executive Committee 
had been very carefully written. 

“Dr. Willson took exception to Dr. Hooe’s remarks about the letter 
being carefully written. He called attention to the first sentence: 

“*The Medical Society of the District of Columbia desires to call your 
attention to Chapter IX, Article IV, Section 5 of the Constitution, as 
follows’: 

“Dr. Willson said it was not stated what Constitution was involved; 
whether the Constitution of the United States, ete. In reference to the 
phrase in the second last paragraph ‘best possible medical care,’ Dr. 
Willson was of the opinion would be gained that the Society was scared 
to death and were trying to get the help of the Boards. In addition he 
felt that the letter carried a veiled threat to the effect that if the hospitals 
did no comply the Society would unstaff them. He said he hoped the 
Sociey could control the members; sometimes he had a little doubt. 

“Dr. Sprigg informed Dr. Willson that ‘the’ should have been ‘its.’ 

“Dr. John A. Reed said that for once he believed Dr. Willson to be 
paradoxical. He felt that if this was referred to the Hospital Committee 
there would be further delay. He was informed that every hospital in 
the city was cooperating with the medical profession against the Group 
Health Association, with one exception. To his mind the letter as written 
was a very kindly letter. He could see no objection to the letter being 
sent to the hospitals. 

“Upon standing (counted) vote Dr. Willson’s substitute resolutions 
were adopted in lieu of the letter recommended by the Executive Com- 
mittee and the resolutions presented by Dr. Sprigg. (Vote: 68 Ayes; 
53 Noes,)” 

Then various letters were read, among them one which begins at 
page 18: 

“Dr. Allan E. Lee, tendering his resignation as an Active Member, as 
follows: 

“ ‘October 30, 1937. 

“Dr. C. B. Conklin, Secretary, 
D. C. Medical Society, 
Washington, D. C. 

“ ‘Dear Doctor Conklin: 

““T hereby submit and tender my resignation as a member of the 
Medical Society, to take effect at once. 

‘Respectfully, 
Allan E. Lee, M.D.’ 

“Tt was explained that this was the first reading of Dr. Lee’s resig- 
nation. 

“s Dr. Mario Scandiffio, tendering resignation as an Active Member 
of the Society, as follows: 

“ ‘October 29, 1931" 
“ ‘Dr, C. B. Conklin, 
1718 M Street N.W., 
Washington, D. C. 
“Dear Doctor: 

“‘T hereby tender my resignation as a member of the Medical Society 
of the District of Columbia. 

“This is to take place immediately. 

“Very truly yours, 
. Scandiffio. 
“Note; * Letter received in the Society's office on October 30, 1937, 
“This was the first reading of this resignation,” 


A. M. A. 


Ieee ee 


Tai. TAL, 


I will skip now some irrelevant portions, to come to page 21, 
which is the last page of these minutes: 


“Dr. R. Arthur Hooe was recognized. He said, in reference to the two 
resignations (Drs. Scandiffio and Lee) of Active Members, that he thought 
that a special meeting of the Society would be called at an early date, 
but in view of the fact that reports would have to be made at a regular 
meeting of the Society, the matter would have to wait. He said that Drs, 
Scandiffio and Lee were engaged by the Home Owners’ Loan Corporation 
to serve in the clinic of the Group Health Association. <A registered letter 
was mailed to both doctors, as follows: 

“*You are hereby directed to appear before the Compensation, Contract 
and Industrial Medicine Committee, on the evening of Thursday, November 
4, 1937, at 8 p. m., in the Medical Society Building.’ 

“Dr, Hooe said he thought the members would be interested in having 
this information, He said his committee would meet and prefer charges 
against these two members for violation of the provisions of the Consti- 
tution, 

“C. B. Conklin, 


Secretary.” 


Mr. Kelleher:—Exhibit 46 is an original letter from Thomas 
E. Neill, President of the Medical Society of the District of 
Columbia, to Dr. J. Ogle Warfield Jr., Chairman, Hospital 
Committee, Washington, D. C.: 

U. S. EXHIBIT 46 
“Dear Doctor Warfield: 

“This is to inform you that the enclosed resolutions were passed by the 
Society, in session on the evening of November 3, 1937. Your prompt 
attention to this matter is requested. 

“Very truly yours, 
“Thomas E. Neill.” 


Enclosed is a copy of the resolution adopted by the Medical Society of 
the District of Columbia, in session on the evening of November 3, 1937. 


Tue Court:—Hasn’t that been read? 

Mr. Kelleher:—It has been, but I should like to read it 
again, your Honor. 

Tue Court:—I don’t think we should repeat. 
attention. 

Mr. Kelleher:—It is the resolution dealing with an apparent 
means of hindering the successful operation of Group Health 
Association, Inc., by preventing patients of physicians in its 
employ being received in the local private hospitals. 

Mr. Kelleher:—Exhibit 115 is a telegram from Olin West 
in Chicago to Dr. Robert A. Hooe, dated Nov. 4, 1937: 


“GJ. S. EXHIBIT 115 


“Woodward, Leland and I will be glad to see you ten a. m. Saturday 
stop Doctor Hayden will not be able to be present. 


Olin West.” 


Call the jury's 


Exhibit 116 is a telegram from Hooe to West, dated Noy. 


5, 1937: 
U. S. EXHIBIT 116 


“Will arrive in Chicago 820 a.m. November 6. 
R. Arthur Hooe.” 


Exhibit 117 is headed “Conference re Group Health Asso- 
ciation, Inc., November 6, 1937. 


“The conference Gonvened at 10:20 a. m. in the office of the Secre- 
tary and General Manager of the American Medical Association with 
the following in attendance: Dr. R. A. Hooe and Dr. P. X. McGovern 
of the Medical Society of the District of Columbia, and Dr. Olin West, 
Secretary and General Manager, Dr. W. C. Woodward, Director of 
the Bureau of Legal Medicine and Legislation, and Dr. R. G. Leland, 
Director of the Bureau of Medical Economics, of the American Medical 
Association. 

“Abstract of the discussion follows: 


“Dr, Hooe. The Medical Society of the District of Columbia is 
now and always has been mindful that, as a result of the things 
accomplished by the American Medical Association, scientific American 
medicine has reached highest peak reached by any civilized nation. 

“The Medical Society of the District of Columbia at its regular 
meeting held November 3, 1937, adopted the following resolution: 
That the President of the Medical Society of the District of Columbia 
appoint a committee of two members to go to Chicago as promptly as 
practicable and lay before the proper officials of the American Medical 
Association the views of this society with respect to the activities of 
Group Health Association, Inc., including: First, that as the movement 
threatens to be nationwide in its scope and affect every component 
organization of the American Medical Association, it is the duty of 
the American Medical Association to oppose immediately with all its 
might this entering and possibly illegal wedge to the socialization of 
medicine; secondly, that in view of the tremendous import of the Group 
Health Association movement to the members of the Medical Society 
of the District of Columbia and also to the profession at large and to 
the public, it is the opinion of the Medical Society of the District 
of Columbia that it is the duty of the American Medical Association 
to combat vigorously Group Health Association, Inc.; thirdly, that the 
Medical Society of the District of Columbia waives any question of 
regional interference by the American Medical Association; fourthly, 
that the American Medical Association give a definite and immediate 
expression of its intended action in this matter. 
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“The operations of Group Health Association, Inc., began on Monday 
last. Two members who contracted with Group Health Association, 
Inc., were members of the Medical Society of the District of Columbia, 
and a third had sent in his application, which has been withdrawn 
within the past ten days. There is nothing to be done about this 
third member at the present time. The resignations of the other two 
were received by the Medical Society of the District of Columbia within 
the week. <A letter was sent to each of them asking him to appear 
before the Compensation, Contract and Industrial Medicine Committee. 
They did not appear but the committee received a communication from 
one of them. The committee unanimously recommended to the execu- 
tive committee of the Medical Society of the District of Columbia that 
disciplinary measures be taken, 

“Dr. Woodward raised the question as to whether the notice to 
these members had told them of the charges that were to be preferred 
against them and stressed the necessity for following strictly the pro- 
cedure as laid down in the constitution and by-laws of the Medical 
Society of the District of Columbia. Further discussion was deferred 
to a time when it could be gone into in detail by Dr. Woodward. 

“Dr. Hooe: There is no use to go into the demerits of the 
H. O. L. C. health movement since the attitude of the Medical Society 
of the District of Columbia is known, but it is necessary to discuss 
the difficulties that confront the medical profession in Washington 
because of this movement, which is the entering wedge of socialized 
medicine in the United States. 

“Dr. Hooe, in reply to Dr. West's statement that the inference in 
his statement has been that the American Medical Association has done 
pretty well as a scientific organization but has not concerned itself 
with ‘more than scientific medicine, said that the statement was made 
in the broadest possible terms. Dr. West was not absolutely sure 
what the record will show, but he was inclined to think that the 
American Medical Association had been fighting H. O. L. C. before 
the Medical Society of the District of Columbia became actively 
interested. 

“Dr. Hooe then presented figures to show that out of a total popu- 
lation of 619,000 in Washington, after certain deductions were made 
for government employees, Negroes, etc., there remained a total white 
population of only 189,127 including indigents and that all classified 
physicians of Washington numbered 2,100. 

“Dr. Hooe: The people in Washington are without suffrage, the 
entire city, including prosecuting attorney and corporation counsel, 
being selected by the Administration, and it is reasonable to expect 
such appointees to cater to the desires of those to whom they turn for 
their bread and butter, so that this matter has to be gotten at through 


Congress. Who is best qualified to reach the man in Congress, the 
little state medical society at Washington or the doctor at home 
through the states? Who will suffer from the experiment? Will not 


the entire medical profession? It is quite clear what will happen to 
the medical profession at Washington. 

“Dr. West: Dr. Hooe has not made one statement of any kind that 
the American Medical Association has not fully considered and acted 
on where possible. 

“Dr. McGovern: Since the Group Health Association, Inc., has 
started, the medical profession in Washington has become acutely 
aroused and the question is What shall the Medical Society of the District 
of Columbia do? The resolution introduced before the Medical Society 
of the District of Columbia suggested immediate legal action, but some 
thought that possibly some other plan might “be offered. The Medical 
Society of the District of Columbia is in a quandary to know what 
to do and is seeking guidance here. 

“Dr. Hooe: Some young people in the Medical Society of the District 
of Columbia are very much aroused and one of them introduced a 
resolution which stated in substance that the Society should get busy 
and prosecute at once regardless of what happens. The resolution was 
withdrawn only on condition that two delegates be sent immediately 
to Chicago to confer with the American Medical Association to see 
what could be done about this. 

“Dr. West: It is quite possible that the situation in the District 
of Columbia is no worse than that which may develop in some other 
places, as for instance in Denver. Denver has relatively as large a 
government population as Washington and, perhaps, larger. In some 
states work is being done in contacting individual members of Congress 
on this matter, An effort is being made to see if members of Congress 
can not be stimulated to oppose this movement. 

Dr. McGovern presented a statement to indicate the uselessness of 
Washington men attempting to contact men in Congress. 

“Dr. McGovern: It seems that the intelligent way to go about this 
thing is politically and it would seem the wisest thing to do would 
be for the parent organization to contact the private physician of every 
congressman and senator and carry on a campaign that way. 

“Dr. West: Political attempts always bring reprisals. 

“Within a few days there will be a conference of secretaries and 
editors of state medical associations and one of the things that will be 
discussed is this H. O, L. C. matter. The Board of Trustees has been 
considering this thing for a long time and has given instructions to 
oppose it. 

“To Dr. Hooe’s question as to whether or not the American Medical 
Association has exhausted all means of combating this thing, Dr. 
West replied that it certainly had not and had no idea of quitting. 

“Dr. Hooe: Do you not believe that the press all over the country 
should be directed to state to the people in no uncertain terms the 
fe eg the American Medical Association opposes such practice and 
way 

“Dr. West: A conference of capable newspapermen was held here 
a few days ago and this among many other subjects was discussed, 
but the principal interest of the newspapermen is the method of securing 
and publishing news. There are radicals among newspapermen as 
well as among congressmen and physicians. The Committee of Physi- 
cians, a self-constituted body, has secured signatures of about 400 
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—out of 106,000 members of the American Medical Association—physi- 
cians evidently to show that the policies of the American Medical 
Association do not represent the feeling of a large element of physicians. 
Newspapers are playing that up. 

“Dr, McGovern: The Society feels very definitely that it should 
have some kind of expression from the American Medical Association 
as to what it might do or is doing or can do in relation to the national 
aspects of this thing, 

“Dr, West: The American Medical Association tried to utilize the 
services of some of the most important people in Washington to get at 
the bottom of this thing when it was first started, before the Medical 
Society of the District of Columbia ever’ raised a finger about it, but 
we could not get a copy of the contract or information that was 
definite or authentic in spite of all efforts to do so. This isn’t so easy 
that all that is necessary is for the American Medical Association to 
say something. The American Medical Association will do the best it 
can. Its views are thoroughly understood in official circles in Wash- 
ington, but that doesn’t seem to make any difference. 

“Dr. Hooe: Their own legal bureau informs them it is entirely legal. 

“Dr, Woodward: No question about the illegality of it. 

“Dr. Hooe: Assuming that it is illegal, this Administration can 
very easily make it legal. 

“Dr, Woodward and Dr. West did not agree that it would be so 
casy to legalize it. 

“Dr. West: Nothing can be accomplished by a great public upheaval. 
A very considerable number of the newspapers of this country are more 
or less convinced that there will have to be some extremely radical 
changes in medical practice, including some form of insurance and 
some form of government insurance. The American Medical Associa- 
tion does not agree. It does not approve any compulsory sickness 
insurance and has great fear of voluntary sickness insurance because 
the history of compulsory sickness insurance shows that voluntary 
sickness insurance has heen the forerunner. 

“Dr, McGovern: Do you feel that the medical profession is render- 
ing medical service to the people as well as it could or should? 

“Dr. West: It is doing it better than any other profession on the 
face of the earth. The situation will never be ideal because many persons 
won't take medical service when it is easily available. Replies to a 
questionnaire sent out by the American Medical Association definitely 
disproved the statement to the effect that one third of the people of 
this country were not getting and could not get needed medical service. 

“Dr. McGovern: Do you think that this country will eventually 
escape sickness insurance? 

“Dr. West: I don’t know, but I am quite certain that sickness 
insurance systems in older countries are not operating as satisfactorily 
as some would have us believe and I think that it is probably true 
that some of them are losing ground, 

“Dr. McGovern read an abstract from a paper he had - presented 
over four years ago as retiring president, showing the indifference 
of medical organizations. 

“Dr. West: The only organization in this country that did not 
exhibit smug indifference to the trend toward centralized control of 
medicine was the American Medical Association. 

“Dr, McGovern: Do you feel that everything is all right in American 
medicine today? Realizing that the United States is now the only large 
nation that has not some form of centralized control of medicine, 
what is behind it as far as the people are concerned? Why all these 
different types of practice springing up in the United States, if behind 
it there does not seem, in the minds of laymen and of some physicians, 
to be some need? 

“Dr. West: The American Medical Association thinks there is ‘a 
need.’ There always has been and always will be as long as there 
are advances in medical knowledge. But the organized medical pro- 
fession has tried hard to have the need met and has done very well 
under all the circumstances. 

“Dr. McGovern: In Washington there is the Group Health Associa- 
tion and behind it, possibly, socialized medicine. Those two situa- 
tions confront the physicians in Washington, who are determined to 
do something about the matter. How are they going to go about it? 
The advice and cooperation of the American Medical Association is 
solicited. 

“Dr, West: The society has had the help of the American Medical 
Association and will continue to have it. 

“Dr. McGovern: The question in the minds of some is as to 
whether it should be fought legally. 

“Dr. West: It is my purely personal opinion that somebody has 
to fight it legally. If the American Medical Association does it, it 
may arouse forces that will make it more difficult. 

“Dr, Hooe: Why not the Medical Society of the District of Columbia 
by the same token? 

“Dr, Woodward: I suggest that you have competent legal counsel 
advise you. The primary move is clearly to see whether your district 
attorney or your corporation counsel or the commissioners or the board 
of licensure or the insurance commissioners will act. Whether or not 
they will act cannot be determined until the facts are formally laid 
before them. 

“Dr, McGovern read from the Washington Evening Ster an article 
concerning this matter, During the discussion that followed it was 
pointed out that Corporation Counsel Seal emphasizes the fact that 
he will not be concerned whether a corporation instead of an individual 
is engaged in medical es The article in the Washi n Evening 
Star states that Mr, 1 will begin the study of the Group Health 
Association, Inc., to determine whether it is operating an insurance 
plan and whether it should be licensed by the District Insurance 

ent. The s was offered that it may be the duty of 
the United States District Attorney or some other body to act. There 
followed discussion the powers of the Medical Society of 
the District of Columbia and its right to institute proceedings. Dr. 
Woodward offered to furnish citations regarding corporations engaging 
in medical practice, 
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“Dr. McGovern: There is a great sentiment in the Medical Society 
of the District of Columbia to formulate some plan. 

“Dr. West: I don’t know whether or not you remember that I 
suggested, when in Washington some time ago, that you give that 
idea some consideration, but after thinking about it later, I decided 
that probably I shouldn’t have offered that suggestion because you 
already formulated a plan and I am not convinced that that plan did 
not have something to do with the stimulation of this H. O. L. G 
movement. A plan almost inevitably tends to create a sentiment for 
the formation of other similar plans. 

“Dr. McGovern: There is a very definite sentiment to initiate 
some kind of plan, There are three or four different ones in the 
making now, and it is necessary to ask you gentlemen how far we 
may go along. 

“Dr. West: If you go into the corporate practice of medicine, you 
are on the same ground as the H. O, L. C. scheme. 

“In reply to Dr. McGovern’s question as to whether or not the 
Medical and Dental Service Bureau is practicing corporate medicine, 
Dr. West stated that that scheme is supposed to help people mect 
bills. It is more concerned with payment of bills than with practice 
of medicine. 

“Dr, Hooe: Let us assume now that the plans suggested thus far 
are not agreeable. What can be done to meet the situation? 

“Dr. West: I can only tell you again that you should go to every 
official agency concerned in this thing and get them to look into it 
with a view not only as to whether or not it is an insurance scheme 
subject to an insurance law but also as to whether it is not definitely 
a corporation practicing medicine. 

“Dr. West: There are medical societies in this country that have 
notified the people in their communities that the members of the 
society will take care of them and that if they can pay, all right, but 
if they can’t pay, they will be taken care of anyhow. 

“Dr. Hooe: In the matter of the H. O. L. C., what is your future 
program? 

“Dr. West: It is just exactly the same as it has been all the time, 
We shall continue fighting it every way we can. We are going to 
get all the help we can get. We are at least going to keep on until 
we are instructed otherwise. 

“Dr. Hooe: Executive Committee recommended that a letter be 
addressed to the medical boards of the various affiliated hospitals in 
Washington, calling attention to the H. O. L. C. health group, insisting 
that the hospitals take cognizance of it, and, among other things, 
calling attention to the fact that the physicians employed by such 
groups are not acceptable to the Medical Society of the District of 
Columbia. 

“In reply to Dr. McGovern’s question as to how far the Medical 
Society of the District of Columbia might go in controlling the hospitals, 
Dr. West expressed some doubt that the society can effect such control. 

“Dr. Hooe: Is it not, in your opinion, most reasonable that the 
hospitals should acquiesce in this matter? 

“Dr. West: It is reasonable that they should do it but as to whether 
or not they will, that’s another question. Suppose they don’t? 

“Dr. Woodward: You would be absolutely certain to elicit at least 
an attempt at legislation in Congress that would prevent your doing 
what you propose. 

“Dr. Hooe: At a meeting of a group of the Medical Society of the 
District of Columbia last Sunday night it was brought out that all the 
civilian hospitals in Washington except, probably, one had fallen right 
into line, which was very gratifying. 

“Dr. McGovern: Is there any objection if the Medical Society of 
the District of Columbia goes ahead and carries on a campaign through- 
out the states? 

“Dr. West: In thirteen days there will be a conference of secre- 
taries and editors of constituent state medical associations at which 
many other officers of constituent state and of some component county 
societies will be present. The whole story of the H. O. L. C. move- 
ment will be brouglit before the Conference and the point of view of 
the members of the Conference can be obtained and presented better 
than by spending money in written material, The members of the 
Conference will be given the entire picture, and Dr. Conklin and 
Dr. Yater, members of Conference, will be given full opportunity 
to say anything they want to say. 

“Dr. Hooe: What do you anticipate the reaction of the members 
of the Conference will be? 

“Dr. West: Opposed to the H. O. L. C. scheme. 
asked definitely to carry on. 

“Dr. Hooe: What do you think their carrying on will consist of? 

“Dr. West: I am going to ask that they get into contact with their 
congressmen to make them understand what is involved. Some of 
them are already doing that. 

“Dr, Hooe: You are going to try to get the Board of Trustees 
to agree that some definite campaign must be waged through Congress? 

“Dr. West: A campaign does not get you any place. It simply 
redoubles the effort of every agency opposed to you. I think that the 
Medical Society of the District of Columbia may not have put its 
position in the papers in Washington as clearly as it should have done. 
It should be very clearly stated in words everybody can understand 
that the interest of medicine in this thing is actually the interest of 
the public. The promotion of the H. O. L, C. scheme will actually 
tend to destroy the private practice of medicine and the people will 

nalty. 
ann aan Can we say we have the backing of the American 
Medical Association in that? ; : 

“Dr, West: You can say so very definitely, as that is absolutely 
in keeping with the policies of the organized medical profession in 
ser acnesg ttt 1 urged that this matter be presented to th: proper 
officials in Washington so that they take up the question of a corpora- 
tion practicing medicine. Mention was again made of the desirability 
of contacting the proper government officials through physicians, who 
should, of course, know the facts and the argument to apply. 


They will be 


A. M. A. 
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Mr. Kelleher:—1 shall now read from Exhibit 136, which 
is a portion of the proceedings of the board of trustees of the 
American Medical Association for November 18 and 19. 

Mr. Kelleher: 


“Group Health Association, Inc.: As has been previously explained, 
the Federal Home Owners’ Loan Corporation has granted $20,000 a 
year for two years to the Group Health Association, Inc., to aid it in 
getting started and to help provide the expensive modern equipment 
which will be used in the clinic. Thus, the federal government has 
provided funds to finance a corporation that is to engage in the practice 
of medicine, in spite of the fact that corporation practice has been 
declared to be illegal in numerous court decisions, including decisions 
handed down by federal courts. 

“Doctor West reported that a committee of the Medical Society of 
the District of Columbia had visited the headquarters office early in 
the month for the purpose of conferring with him, Doctor Woodward and 
Doctor Leland with respect to the Group Health Association, Inc.; that 
the committee brought what apparently amounted to a demand to the 
Association to devise further means and ways of opposing the continued 
operation of the Group Health Association, Inc., and that it was inti- 
mated that the American Medical Association had not concerned itself 
with anything but scientific matters, in spite of the fact that he and 
Doctor Woodward had conferred with the District Society in Washington 
on instruction from the Board; that a write-up had appeared in THe 
Journat concerning the matter; that diligent efforts had been made to 
develop information concerning the Group Health Association, Inc., and 
to procure a copy of its contract, and in spite of the fact that the head- 
quarters office, on instruction of the Board of Trustees, had done every- 
thing it could to combat the movement on the basis of the fact that it is 
contrary to the policies of the House of Delegates. 

“In this connection, Doctor West presented a newspaper account of a 
meeting held at the Mayflower Hotel on October 30, ‘to usher in the 
Group Health Association, Inc.,’ which, it was stated, would open its. 
clinic on the following day for members of the Federal Home Loan 
Bank Board and Affiliated Agencies. The newspaper contained a state- 
ment given out by Dr. Richard C. Cabot, lauding group medical prac- 
tice and criticising the medical profession. This matter, he stated, was 
referred to the Judicial Council, which had requested him to contact 
Doctor Cabot to ascertain whether or not he was incorrectly quoted in 
the newspaper item. A letter has been written to Doctor Cabot but thus. 
far no reply has been received. 

“Dr. Cullen moved that Doctor West be requested to explain the 
whole matter of the activities of the Group Health Association, Inc., 
before the Conference of Secretaries of Constituent State Medical Asso- 
ciations and Editors of State Medical Journals on Friday. Doctor Hay- 
den seconded the motion and it was carried.” 


Exhibit 137 is a photostatic copy of the minutes of the 
es Council of the American Medical Association, Nov. 
2, 1937. 


Mr. Kelleher:—On page 3 appears the following: 


“Dr. Richard C. Cabot and the Group Health Association, Inc.: Sev- 
eral letters of complaint against Dr. Richard C. Cabot, Boston, Mass.,. 
were presented to the Council. These complaints had to do with Doctor 
Cabot’s address under the auspices of the Home Loan Bank Board’s new 
Group Health Association as reported in newspapers. 

“After consideration of the matter, it was moved by Doctor Burns, sec- 
onded and carried, that the Secretary of the Judicial Council be requested 


to bring the matter to the attention of the Massachusetts Medical Society 


through its secretary and to write Doctor Cabot that, before the Judicial 
Council considers any action in the matter, it would like to know whether 
or not he said the things he is reported in newspapers to have said in 
his address at the meeting held under the auspices of the Home Loan 
Bank Board.” 


Exhibit 119 was a letter from the defendant West to Dr. 
Joseph S. Wall, 1864 Wyoming Avenue, Washington, D. C..,. 
dated Noy. 9, 1937: 


U. S. EXHIBIT 119 
“Dear Doctor Wall: 


“T am sorry that I have not had opportunity until now to reuly to one 
particular paragraph in your letter addressed to Doctor V oodward. 
under date of November 1. 

“We have received several letters protesting against the utterances of 
Dr. Richard C. Cabot at the time of his participation in the meeting held 
at the Mayflower Hotel under the auspices of the Home Loan Bank 
Board and the Group Health Association, Inc. It is my purpose to 
submit all of these communications to the Judicial Council of the Amer- 
ican Medical Association at its meeting to be held within a few days. 

“The diatribe delivered by Dr. Richard C. Cabot at the Mayflower 
Hotel was strictly in keeping with the record he has made during the 
last few years. Doctor Cabot does not, apparently, have as man oppor- 
tunities as were formerly offered to him to deliver himself of his pecul- 
jar views. Doctor Cabot is a member and a Fellow of the American 
Medical Association and it is because of his Fellowship that I am in 
position to submit to the Judicial Council the several communications we 
have received. Original jurisdiction over his membership lies with the 
district medical society of the Massachusetts Medical Society of which 
he is a member. 

“We had a very pleasant visit from Doctors Hooe and McGovern and 
went over very fully the situation that has developed in Washington. 
As a matter of fact, official representatives of the American Medical 
‘Association have done all that they could to oppose the movement 
whereby a corporation financed by an agency of the federal governmnet 
has been put into the practice of medicine in Washington, and it is our 
purpose to continue these efforts, 

“With my sincere good wishes, I am 

“Very truly yours, 
“Olin West.’ 
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Exhibit 156 is a letter from Joseph S. Wall to Dr. Olin 
West, dated Nov. 11, 1937: 


U. S. EXHIBIT 156 

“Dear Dr. West: 

“] want to thank you very much for your letter of November 9th relat- 
ing to the action of Dr. Richard C. Cabot in lending comfort to the enemy 
by a remarkable address he made in Washington. 

“I do trust the Judicial Council will take suitable disciplinary action 
in the promises as it would seem richly deserved. 

“The situation in Washington is now very acute and is fraught with 
most serious implications. Nearly all of our accredited hospitals have in 
force a ruling that members of the staff and courtesy staff must be in 
good standing as members of the American Medical Association and this 
rule has been repeatedly enforced since a legal ruling upholding the right 
of a hospital to exclude a physician was promulgated by the local Court in 
the case of Cox versus the Emergency Hospital. 

“Forty-eight hours ago, on the eve of a Community Chest drive, the 
threat was held over the head of the Chest officials that the Home Owners’ 
Loan Corporation would exercise its influence to prevent all contributions 
by Government employees unless the hospitals admitted their paid Hessian 
practitioners. I understand that at a meeting of the Hospital Superin- 
tendents with the Chest officials the sentiment seemed to be that the hos- 
pitals would admit the patients of Group Health Association but that the 
Eaves’ of physicians in attendance would be governed by the Hospital 
rules. 

“We sincerely hope that the American Medical Association will uphold 
our hands in an effort to check this dangerous innovation under quasi- 
government auspices. 

“Again with thanks, believe me, 

“Sincerely yours, 
“Joseph S. Wall, M.D.” 


Exhibit 155 is a carbon copy of defendant West’s reply to 
Dr. Joseph S. Wall, dated Nov. 16, 1937: 


U. S. EXHIBIT 155 
“Dear Doctor Wall: 

“I am very glad indeed to have your letter of November 11. I fully 
agree, of course, with the views expressed in your letter with respect to 
the situation that has developed in Washington. 

“The American Medical Association has done everything that it could 
to oppose the institution of the plan that has been placed in operation 
under the auspices of a federal agency in Washington, its efforts having 
been initiated months ago. A report on this matter was submitted to the 
Board of Trustees at Atlantic City, and instructions issued by the Board 
of Trustees at that time have been carried out as fully as possible and will 
be persisted in until such time as the Board of Trustees or the House 
of Delegates of the American Medical Association may issue new instruc- 
tions. 

“Tt seems perfectly apparent that the Group Health movement in Wash- 
ington is receiving very powerful support, some of which, perhaps, has 
not yet come into the open. 

“With my sincere good wishes, I am 

“Very truly yours, 
“Olin West.” 


Mr. Lewin:—I shall read from the minutes of the meeting 
of the Medical Society of the District of Columbia held 
Wednesday evening, Nov. 10, 1937, at 8 p. m. 


“Dr. Thomas E. Neill, President, presiding.” (Reading) Present: 
Drs. Cake, Chipman, White, Speer, Ellison, Horgan, Williman, Dowling, 
Herbst, Neumann, Leffler, Minor, Mason, Brumbaugh, Trible, Murphy, 
Thompson, Schreiber and other members and guests to the number of 
about ninety. 

“The minutes of the preceding meeting of the Society, held November 
3, 1937, were read and approved. 


“The Secretary read a communication that had been received from the 
National Homeopathic Hospital, as follows: 

“November 9, 1937. 

“Dr. C. B. Conklin, Secretary, 

The Medical Society of the District of Columbia, 
Washington, D. C. 

“Dear Dr. Conklin: 

“As the attitude of the National Homeopathic Hospital toward the 
Group Health Association is apparently not clear to various members of 
the District Medical Society, I am enclosing a copy of a letter sent today 
to their president, Mr. Penniman, by Dr. J. B. Gregg Custis, Executive 
Officer of our Board of Trustees. 

“Very truly yours, 
“Frances Whitlock Hall, 
“Superintendent.” 
“(Enclosure) : 
“November 9, 1937. 
“Mr. William F, Penniman, 
Group Health Association, Inc., 
1328 Eye Street, N. W., 
Washington, D. C. 
“My dear Mr, Penniman: 

“At a Board of Trustees meeting held on November 4, 1937, it was 
voted that until the Group Health Association, Inc., was approved by the 
Medical Society of the District of Columbia, the National Homeopathic 
Hospital could not make any contract or enter into any agreement with it. 

“Very truly yours, 
“J, B. Gregg Custis, M.D., 
“Executive Officer, Board of Trustees.” 


A.M. A, 
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I shall now read from the minutes of a special meeting of 
the Medical Society of the District of Columbia held Thurs- 
day evening, Nov. 11, 1937, at 8 p. m.: 


“Dr. Thomas E. Neill, President, presiding: (Reading) Present: 
Drs. Gannon, Warner, Mallory, John Reed, Sterling Ruftin, Schreiber, 
Cajigas, Cake, Mundell, Cummings, Thomas A, Groover, Marbury, 
Reichelderfer, Wall, Leech, Smith, Parker, Hyde, Thomas, and other 
members to the number of about three hundred. 

“Dr. Neill announced that the mecting was called to hear a report from 
the committee of two which was sent to Chicago to confer with representa- 
tives of the American Medical Association regarding the problem con- 
fronting the local profession, viz., the Group Health Association, Inc. He 
called on Dr. R, Arthur Hooe. 

“Dr. R. Arthur Hooe said he would make his remarks as brief as 
possible during which he would deal more or less in generalities. His 
remarks would be followed by a report from Dr. F. X. McGovern, Dr. 
Hooe stated: ‘You would naturally want to know something of the trip 
which we made to Chicago. We arrived in Chicago on Saturday morning 
at 9 o'clock. About 5 minutes before 10 we arrived at the American 
Medical Association headquarters on North Dearborn Street, where we 
received a yery, very cordial welcome at the hands of Drs, Olin West, 
W. C. Woodward and R. G. Leland. Our conference very promptly began 
at 10 a. m, and Jasted for three hours, at the end of which the other two 
gentlemen seemed to be in a hurry—Dr. Woodward in some hurry to catch 
the afternoon train for Washington, Dr. Leland being in a hurry—Dr. 
West took us in charge to the University Club where he lunched us. 
We had a delightful visit with them. At the conclusion of the luncheon 
a taxi was furnished to take me to the Pennsylvania Station and a taxi 
furnished to take Dr. McGovern to the New York Central from which he 
left for New York. 

“ ‘Early in the conference it was quite apparent, very promptly devel- 
oped, that we were dealing with a problem in common, in which the 
American Medical Association and we were the victims—we of the states, 
particularly we of Washington, and perhaps no less those of Denver, 
Colorado. This being true, the conference throughout was entirely 
advisory in character, in no way whatsoever controversial. We were 
early assured by these gentlemen that not only do they view but they have 
always viewed it as a National problem. They furthermore assured us 
that they heartily endorsed the attitude of the Medical Society of the 
District of Columbia and hoped and expected to endorse its future policies 
in regard to this matter, assuming, of course, that that course will be 
wisely and carefully mapped out. They recognized the fact that the 
Medical Society of the District of Columbia constituted the guinea pig 
inoculation in this case. We have their sympathy and we have their assur- 
ance of their cooperation whenever and wherever possible. Discussing 
ways and means and the best ways and means by which the problem can 
be approached, they themselves have recognized the seriousness of this 
thing. They felt long before we did and they have been very diligent in 
their efforts to combat it. Many things have been done by these gentlemen 
which have never been brought to our attention and as in all organiza- 
tions—in our own many times, obviously confidential. Be assured that 
they have left no stone unturned nor will they in the future. They gave 
us very sincere advice in the matter and you will later have the pleasure 
of being addressed by Dr. Woodward and I hope Dr. Woodward and Dr. 
McGovern may cover anything I may inadvertently omit. They feel the 
Medical Society of the District of Columbia, if possible, at this time should 
not play the role of the complainant in the case, if that can be avoided. 
They feel, however, that unless some other profession, such as the District 
Bar Association—and we are advised that that is being attacked as well, 
or some other institution or individual, will not complain that we then, in 
that case, they advised that after reasonable time and with most careful 
legal guidance that we proceed if no one else will and show the Corpora- 
tion Counsel and the District Attorney wherein this practice is illegal 
according to the Medical Practice Act and the Insurance Laws and if they 
refuse to act, complain to the Commissioners. 

‘They feel also, I believe, it is our conclusion—it is our feeling, that 
they feel from what they said to us, the many things that were read— 
that the best way to attack this problem is through the powers that be, 
the powers higher up. They realize that we have no suffrage in Wash- 
ington and they realize that it constitutes a great problem because of that 
fact. They feel that the Senators and Congressmen, as we do, should be 
approached by the voters back home. We, who have no vote, may have 
little say—receive promises and little action. 

“On the 18th of this month the Board of Trustees of the American 
Medical Association will meet in Chicago, at which time we have assurance 
that this issue will be the one foremost to be considered by that group. 
We feel also that the expression of these three gentlemen to us is but a 
reflection of what that committee, that Board of Trustees, will do or sug- 
gest. It is known to them that two of our members, namely Drs. C. B- 
Conklin and W. M. Yater will be in Chicago upon that occasion. They 
look forward to their coming. The floor will be free to them and it is 
hoped by them and by us that these gentlemen will speak as freely as 
we tried to do. It is also hoped that these gentlemen will be able to bring 
us back or we will soon obtain some report as to those deliberations and 
their decision. 

““T have stressed or have tried to stress the fact, ladies and gentlemen, 
that we feel they feel that we could accomplish more if by some means 
we can reach through the proper channel the powers that be on Capitol 
Hill. There were many things said about it and it constitutes quite a 
problem, They are hoping that the Medical Society, as said before, will 
proceed after due careful deliberation, proceed wisely, in the matter, and 
they hope that it will be able to accomplish something along these lines. 

“*They have stressed the fact that whatever plan may be arrived at 
by you, by which to accomplish this or to make the effort, the average 
doctor who is asked to contact a representative or senator should be 
coached carefully. In order that he may have well in mind the subject 
matter of that interview in order that he may be prepared to debate it 
with that gentleman and throw light upon it, at least that gentleman has 
to have a way of doing some things, taking him over, it is a very very 
important point. 
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“In conclusion, I personally hope that by some means the Medical 
Society of the District of Columbia will find some way by which its 
members may be coached and may be able to contact as many of these 
men in Washington as possible for the good that may come of it. But 
more important than that, it would seem that the State Societies should 
be contacted as early as possible and those men reached through the 
states if it is possible to do that. Finally, in that same connection, it 
seems to me, as we all sit here and discuss our problems, and often 
never seem to get anywhere, I wondered myself if that cannot best be 
done by the means of some committce by its subcommittees to get together 
and iron out the problems, 

“I will now retire and hear Dr. McGovern tell more specifically of 
the conference, at the close of which I will close with a few words; if 
not, we will then have the pleasure of hearing Dr. Woodward.’ 

“Dr, F. X. McGovern was recognized. He said that in view of the 
fact that there may be some members present who were not in attendance 
at the last business meeting, he would read, for their information, the 
resolutions which were adopted, authorizing the sending to Chicago of 
two members of the Society, and another resolution that had directly to 
do with the American Medical Association:” 


Tue Covurt:—You have read those? 

Mr. Lewin:—Did you say something, your Honor? 

Tue Court:—I said you could omit those. 

Mr. Lewin:—Yes. (Reading) : 

“Dr. McGovern said he would read some questions and answers that 
were involved in the conference in Chicago, in order that the membership 
may be apprised of the proper reactions, thereby being able to deduce 
their own conclusions. (Questions and answers read by Dr. McGovern 
appended hereto.)” 


The question and answers read by Dr. McGovern are 


appended thereto. And of course I will omit those. They 
have already been read by my colleague. 

(Reading:) “Dr. Woodward’"’— 

Mr. Leahy:—Wasn't there one you omitted there? You 


omitted the question and answers, but there was one you 
omitted: “Dr. McGovern then read a statement of his own 
personal conclusions.” 

Mr. Lewin:—I will read that. (Reading) : 


“Dr. McGovern then read a statement of his own personal conclusions. 
He emphasized the fact that the American Medical Association is very 
definitely and strongly of the opinion that the Group Health Association, 
Inc."— 


Do you want a little time? 

Mr. Leahy:—Just a weensy bit. 

Mr, Lewin:—Do you want to go over it again? 

Tue Court:—Does it say what “illegal” is? 

Mr. Leahy:—Doesn't say. 

Tue Court:—We will leave it to them. 

Mr. Lewin:—We will get one of his legal opinions. 
want Dr. Arthur Hooe’s remarks again? 

Mr. Leahy:—No. Go ahead. 

Mr. Lewin. (Reading): 


“Dr. W. C. Woodward, in addressing the Society, said he felt very 
much at home in this Society, although he noted a lot of new faces. 
He said that Drs. Hooe and McGovern had stated the situation very 
clearly in so far as it relates to the American Medical Association, He 
stated that the problem is not a local problem. According to the articles 
of incorporation of the Group Health Association membership in_ the 
organization is not limited to members of the Home Owners’ Loan 
Corporation and its affiliates, and is not limited to employees of the 
Federal Government in the District of Columbia. Every employee of 
the Federal Government, anywhere, except commissioned officers of 
the Army and Navy, and enlisted men in the Army and Navy are eligible 
for the benefits of the organization, such as they are. The fact that at 
the present time the activities of the organization are limited to the Dis- 
trict of Columbia is the result, he thought, of the failure of the organi- 
zation to enroll enough men outside, or to procure enough money to 
carry on outside of the Home Owners’ Loan Corporation in order to put 
the program over. He stated that we all recognize it as a national 
organization and that at the present time it is centered in the District 
of Columbia. He felt there was one thing that the members of the 
Medical Society ought to bear in mind and that is that the organization 
that they have to fight is not the Home Owners’ Loan Corporation—it is 
Group Health Association, Inc., which is merely a private corporation. 
If the five men who have organized Group Health Association have the 
right to organize and hire doctors and to sell the services of those 
doctors, whether for profit or not, any five men or women in the District 
of Columbia can do the same thing, retaining all the time control over 
the activities of the employees. He hoped the members realized that 
that is an intolerable situation. The courts have so regarded it—it has 
been held that a corporation cannot practice medicine even though every 
employee of the corporation is a licensed practitioner, : 

“Dr, Woodward said the question has arisen with re to practice 
of corporations. He cited one case in which an individual undertook 
to hire a doctor, the individual pocketing the profits. ‘The court in that 
particular case ruled that unless the individual financial backer was a 
licensed practitioner he could not practice medicine in that way. The 
number of decisions to the contrary have been negligible, 
two decisions by the Supreme Court of one state in what amounted to the 
same case to the contrary—Nebraska. Decisions ev where else have 
held that a corporation cannot practice medicine as Goer Health 
‘Association is practicing medicine. If they do it is a criminal offense. 
Anybody can prefer charges if they are willing to swear out a warrant. 
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Any organization, such as the Society, hires its own prosecutor. It pays 
the man to proceed for them. It swears him in. Today, Dr. Woodward 
added, the Society has as its servants the United States District Attorney 
for the District of Columbia and the Corporation Counsel for the District 
of Columbia. If the Society lays before them the evidence that these 
persons are violating the law they have no lawful option but to prosecute, 
That, of course, relates to the practice of medicine. As he recalled the 
Healing Arts Practice Act he believed it was the duty of the Superin- 
tendent of Police to get evidence with view to prosecution, 

“Dr, Woodward said there was another approach to this question— 
that the organization is conducting an insurance business unlawfully, 
and in that case it is the business of the insurance commissioners to 
gather the information and prosecute. In both cases, both as to the 
unlawful practice of medicine by a corporation and with respect to the 
corporation engaged in insurance business, Dr. Woodward said these 
questions had come before the corporation counsel and he has decided in 
the case of insurance that such a corporation cannot engage in that 
business and he has come to practically the same conclusion when it 
comes to the practice of medicine. The United States District Attorney 
has ruled that a corporation cannot practice any profession that requires 
a license to permit one lawfully to engage in such practice. Dr. Wood- 
ward stated that those approaches are open. Other approaches that are 
not nearly so open are available, i. e., quo warranto proceedings, which 
are a bit more difficult because the authority of some officer in the District 
of Columbia who corresponds to the Attorney General of the state must 
be obtained to institute proceedings. Further, to recover from the Group 
Health Association money that has been granted it by the Federal Home 
Loan Bank Board—if that money has been unlawfully paid—a suit to 
recover must be at the instance of some government official. 

“When it comes to the check-off system, Dr. Woodward stated, which 
again is contrary to public policy, while not a penal offense, any effort 
to continue would be something that would require action by some gov- 
ernment officer, not by a private official. He said that it has been frankly 
admitted that the Federal Home Loan Bank Board has granted, or 
committed itself to give this organization $20,000 a year for two years. 
That, he said, is ‘your money and mine.’ If the Board can give to a 
private corporation of this character he thought we could look for some 
authority for the gift. It is alleged that there has been undue amount 
of sickness among employees of the Home Owners’ Loan Corporation and 
that this grant is to reduce the amount of sickness, but if there is any 
undue amount of sickness no evidence has been furnished. Certainly 
men in the organization, many of them, are able to pay and they should 
not find it necessary to grant $20,000 a year to operate a corporation. 
These men, earning from $4,000 to $8,000 a year, are enabled to get from 
this organization medical services at $2.20 for a single person, $3.30 
for a man and his family. It should be recognized that these services 
could not be granted without a subsidy. It is admitted that the organiza- 
tion has been granted $20,000; how much more no one knows, Dr. 
Woodward said. He added that it had been stated to be $100,000. No 
one can say that is true or not true, but he had never seen it denied. 

“Dr. Woodward said further that the contract that was made between 
the Home Owners’ Loan Corporation and the Group Health Association 
is a profound secret. ‘One way to subsidize and operate a corporation 
is to hire it to render certain services. What those services are no one 
knows. I was told that the medical director of the Group Health Asso- 
ciation was to be made superintendent of what he termed the Emergency 
Rooms of the Home Owners’ Loan Corporation throughout the entire 
United States. There are in those offices, emergency rooms, retiring 
rooms that have nurses and they are to take their orders from the medical 
director of the private corporation. What corporation was not stated. 
The contract is still a profound secret and very definite and _ positive 
efforts have been made by imen of influence to obtain a copy. No one 
has been able to see it.’ 

“Dr. Woodward, continuing, stated that the Society has before it 
what is clearly a legal problem. A group of men such as the Society, 
not familiar with methods of law, is hardly in a position to handle the 
problem itself. He was of the opinion that it would wear them out. He 
felt that the Society must have competent counsel that will guide the 
matter for it; counsel in which the Society has confidence, in order that 
the members may go about their practice confident that their interests 
are being taken care of. He said Mr. Fenning could advise the Society 
with respect to counsel. He felt it was important that the best legal 
‘counsel be obtained. He added that the American Medical Association 
would cooperate in every way. 

“In conclusion, Dr. Woodward said that the plan outlined of laying 
the evidence before the Corporation Counsel and District Attorney, 
showing them it is their duty to act, to counsel them to act and if they 
wil! not act, appeal to Congress, is the only course. ‘My own judgment 
is that with the law as clear as it is you will have no difficulty in having 
proceedings instituted for the unlawful practice of medicine by a cor- 
poration, and engaged in the business of insurance without having prop- 
erly qualified.’ ” 


I should now like to turn to page 9. (Reading): 


“Dr, J. Ogle Warfield Jr., Chairman of the Hospital Committee, was 
recognized. He submitted the following report, pursuant to resolution 
which was adopted by the Scciety on the evening of November 3: 


“In view of the Resolution adopted by the Medical Society of the 
District of Columbia on the evening of Nov. 3, 1937, the Hospital 
Committee held a meeting, at my office, on the evening of Noy. 9, 1937, 
and recommends that the Medical Society of the District of Columbia 
send the following resolution to the Medical Boards of the various | 
hospitals for interpretation to the Boards of Directors of those hospitals: 

“That the hospitals accept patients from Group Health Assoc ation, 
Inc., provided that Group Health Association, Inc., is responsible for 
their financial obligations; 

“phat these patients only be treated by the attending, associate, 
assistant and courtesy staff physicians of the respective local hospitals. 

8 ale Warfield Jr., 
hairman, Hospital Committee.’ 

“Motion was made and seconded that the recommendaticn contained 
of the Hospital Committee be adopted. 

“Dr. Worth B. Daniels, in the discussion, said he was of the opinion 
that members of the local medical staffs of hospitals were required to he 
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members of the Medical Society of the District of Columbia. He would 
inquire if any members of the staff of Group Health Association were 
now members of the Socicty. 

“The Chair stated that two members on the staff of Group Health 
Association at the present time are members and they have tendered 
their resignation from the Society. Another member of the staff had 
applied for membership in the Society but withdrew his application. 
The two aforementioned members are still members of the Society and 
are on the courtesy staff of hospitals at the present time. 

“Dr, Yater was of the opinion that the hospitals should be contacted 
and assurance should be given that no member would be allowed to 
practice there if he is a member of the staff of Group Health Association, 

“Dr. E. J. Gunning would inquire how many members are on the 
courtesy staff of the various hospitals. 

“Dr. Yater made a motion to the effect that the recommendation of 
the Hospital Committee be recommitted to the committee on the grounds 
that there seems to be no assurance that members of the staff of Group 
Health Association are not already and might not become members of 
the staffs of the local hospitals. Seconded and finally adopted. 

“Discussion was participated in by Drs. John H. Trinder, H. S. Bern- 
ton, Claude Moore, Charles P. Cake, E. M. Pickford, John D, Thomas.” 


And I will turn to the edge of that minute, page 12: 


“Dr. Thomas E. Mattingly called attention to the fact that each mem- 
ber of the Socicty had been supplied with a reprint from the October 
y 5 1937, issue of THe JouRNAL OF THE AMERICAN MEDICAL ASSOCIATION, 
outlining in detail the situation concerning Group Health Association. 
He said he thought all the members had to do was to read this reprint to 
get all the information needed.” 


Mr, Leahy:—Now, would you read the bottom of page 11? 
Mr. Lewin:—Yes. Dr. Woodward or Dr. Willson? 

Mr. Leahy:—Dr. Woodward. 

Mr. Lewin:—(Reading) : 


“Dr. W. C. Woodward was called upon. He pointed out that the 
Society voted to employ counsel to look after the interests of the Society. 
He advised strongly that no further steps be taken until the Society has 
the advice of that counsel. He felt sure Mr. Fenning would agree with 
him when he expresses the opinion that it is not desirable to try a case 
in the newspaper. He said the Society should be guided by the wishes 
of counsel even if the resolutions are delayed.” 


Mr. Richardson:—Yes. On the preceding page will you read 
the part about Dr. Willson? 
Mr. Lewin:—All right (reading) : 


(Reading:) 

“Dr, Prentiss Willson was recognized. He pointed out that the Com- 
munity Chest is now campaigning for funds for the various hospitals, 
and institutions for the year 1938. He thought the occasion was right 
for a formal and very carefully thought out statement to be published 
in the press. He called attention to the fact that there is undoubtedly a 
concerted movement in the Agriculture Department and by other 
employees of the government interested in this insurance plan to hold 
a club over the Community Chest in its present drive, to the extent that 
they will not contribute to the Chest unless the hospitals agree to admit 
patients from the Group Health Association for treatment. In some 
ways that would seem to be a very serious situation. He thought that 
possibly a committee could be appointed to draft a statement for publi- 
cation. He did not think it was necessary to insert it in the press 
as a paid advertisement; if it was he thought it would be well worth 
the money involved. 

“The Chair said he had been contacted by several members in the 
different departments of the government, also.” 


Anything further? 
Mr. Richardson:—Follow that on through. 
Mr. Lewin:—All right (reading) : 


“Dr, R. Arthur Hooe would call attention to remarks made earlier 
in the evening—that if possible the Medical Society should not appear 
as complainant, He wondered if it might not be unwise for the Society 
as such to proceed in this manner. 

“Dr, Willson was asked to put his remarks in the form of a motion 
so that the Society could act upon them. 

“Dr, Willson said he jotted down some notes in the last few minutes; 
after observing from the remarks of the delegates, that it was strongly 
suggested that this Society should make a statement. He felt the 
attitude of the Society had not been carefully put before the public. 
He made the following motion: 

“That a committee be appointed to draft a statement for publication 
by the Medical Society covering the following points: 

1. That the Society is not opposed to any proper method for increasing 
the amount, bettering the quality and lessening the cost of medical and 
hospital care for persons in the lower-income groups. 

2. It is opposed, however, to schemes of doubtful legality that, while 
making no provision for adequate care for the indigent, are able to 
offer their benefits to those amply able to pay proper fees for the same 
only because the less privileged are made to carry their share of the 
cost through the discredited tontine system of insurance. 

3. It is also unequivocally opposed to any scheme denying the patient 
the right to the services of the physician of his choice. 

4, With respect to the reported activity of some who are interested 
in a local scheme of medical and hospital insurance in attempting to 
coerce the Community Chest by threatening to withhold contributions 
to it unless the hospital beneficiaries of the Chest open their doors to 
the patients of physicians employed by it, who attempt to practice with 
dubious ethical and legal status, the Medical Society points out that 
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the sum contributed annually by the local profession in services to 
the indigent, even when valued at the most minimum fees, amounts 
to more than the annual monetary contribution of all other charitably 
disposed persons in the community, a contribution, however, to which 
they also give their proportionate share in cash. 

5. The Society is willing that this record be contrasted by the public 
with that of Group Health Association, Inc., in attempting to jeopardize 
the Community Chest Drive to attain its own objectives. 

6. It asks that the public withhold judgment until such time as its 
present investigations, undertaken before Group Health Association, 
Inc., was even contemplated, may reach a point where it feels justified 
in offering its own solution of these problems, of which it is acutely 
aware, for the consideration of the public. 

“Dr, Willson made a motion that the foregoing motion be referred 
to the Committee on Public Information for consideration in relation 
with the Public Relations Counsel. Seconded.” 


Is it passed? No, (Reading): 


“Dr. Willson withdraw his motion and resolutions.” 


Mr. Kelleher:—I now read from the minutes of the meeting 
of the Medical Society of the District of Columbia held 
Wednesday, Nov. 17, 1937, 8 p. m. (reading) : 

“Dr, Thomas E, Neill, President, presiding. 

“Present: Drs, A. L. Stavely, John B. Nichols, Frank Leech, Lyle 
M. Mason, John Minor, R. Lomax Wells, Thomas E. Mattingly, A. P- 
Tibbets, H. R. Schreiber, A. B. Bennett, Thomas A, Groover, James 
T. Wolfe, William C. Gwynn, James G. Cumming, Charles S. White, 
Tomas Cajigas, C. N. Chipman, F. X. McGovern, Joseph Horgan, Vir- 
gil B. Jackson, W. M. Sprigg, and other members to the number of 
about one hundred and fifty.” 


In order not to slight Mr. Leahy I will read this: 


“The Chair announced that he appointed the following attorneys to 
consult with the Society’s Attorney, in accordance with resolution 
adopted at the meeting of the Society on November 11, pertaining to 
Group Health Association, Inc.: 

“George P. Hoover 
William E. Leahy.” 


I have nothing further to read from that, Mr. Leahy. 

Mr. Leahy:—Is that all you wanted to read? 

Mr. Kelleher:—I want you to get full credit. You will get 
more, too. 

Mr. Lewin:—I will go ahead with December 1. 

Mr. Kelleher:—Will you consider whether you are going to 
object to that, Mr. Leahy? 

Mr. Leahy:—Are you going to read the whole thing? 

Mr. Kelleher:—Not now, no. 

Mr. Leahy:—When? 

Mr. Kelleher:—Well, from time to time. Your Honor, we 
would now like a ruling on the transcript of the Lee and 
Scandiffio hearing, the four volumes which were offered. We 
want to read a portion from the minutes at this time. 

Mr. Richardson:—I think The Court ought to take a look 
at this alleged transcript. It is a very large transcript. 

TuHE Court:—I have already had a look at it at a distance. 
That is enough. 

I will let the jury go until tomorrow morning at 10 o'clock. 
You will be excused. 

(At this point there was long argument of attorneys before 
The Court on the question of admitting in evidence four 
volumes of proceedings in the hearings on the cases of Drs. 
Lee and Scandiffio before the District of Columbia Medical 
Society.) 

(Thereupon, at 4:20 o’clock p. m. an adjournment was taken 
until tomorrow, Friday, Feb. 21, 1941, at 10 o’clock a. m.) 


FesruAry 21, Morninc 
PROCEEDINGS 


U. S. EXHIBIT 65 
C. B. Conklin, Washington, D. C., Oct. 29, 1937: 


“Dear Doctor: 


“J hereby tender my resignation as a member of the Medical Society 
of the District of Columbia. s 
“This is to take place immediately. 


“Very truly yours, 
“M. Scandiffio.” 


Exhibit 41, original letter from Allan E. Lee to Dr. C. B. 
Conklin, Secretary, D. C. Medical Society, dated Oct. 30, 1937: 


U. S. EXHIBIT 41 
“Dear Doctor Conklin: 
“J hereby submit and tender my tion i 
2 Tee a Gee as a member of the medi 


“Respectfully, 
. “Allen E. Lee.” 
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Exhibit 39, letter from the defendant Hooe to Dr, Allan E. 
Lee, dated Noy. 2, 1937: 


U. S. EXHIBIT 39 
“Dear Doctor Lee: 

“You are hereby directed to appear before the Compensation, Contract 
and Industrial Medicine Committee, which will be in session on Thursday 
evening, Nov. 4, 1937, at 8 p. m., in the Medical Society Building, 1718 
M Street N.W. 

“Very truly yours, 
“R, Arthur Hooe.” 


Exhibit 62, an identical letter from the defendant Hooe to 
Dr. Mario Scandiffio. On November 4, Dr. Lee replied to Dr. 
Hooe’s letter, stating that he had already resigned from the 
society. 

Exhibit 43 is an original letter from Allan E. Lee to Dr. 
Thomas E. Neill, President, District Medical Society, Wash- 
ington, D, C., dated Nov. 11, 1937: 


10 ea 
“My Dear Doctor Neill: 

“On Oct. 30, 1937, I tendered my resignation as a member of the 
District Medical Society. I did so with considerable reluctance and only 
because of my desire to maintain my professional dignity since I had 
received, from unofficial sources, information which led me to believe 
that unfavorable action would be taken against me by the Socicty because 
of my affiliation with the Group Health Association, Inc, 

“My acceptance of the opportunity to identify myself with this 
organization was made only after the most careful consideration on my 
part. 

“T have been reliably informed that no action has been taken on my 
resignation. Relying upon the broadminded and well considered judg- 
ment of the officers and members of the District Medical Society, I now 
wish to withdraw my resignation and trust that my membership in the 
Society will be continued. 

“With very sincere regards, I am 

“Yours very truly, 
“Allan E. Lee, M.D.” 


Exhibit 64 is a letter from M. Scandiffio to Dr. Thomas E. 
Neill, dated Noy. 11, 1937, identical with the letter just read. 
In this letter Dr. Scandiffio withdraws his resignation from the 
society. 

Exhibit 42 is an original letter from the defendant Neill to 
Dr. Allan E. Lee, dated Nov. 18, 1937: 


U. S. EXHIBIT 42 


EXHIBIT 43 


“Dear Doctor Lee: 

“TI acknowledge your letter of November 11th, in which you state you 
desire to withdraw your resignation, tendered by you on Oct. 30, 1937, 
as a member of the District of Columbia Medical Society. 

“Inasmuch as your resignation has not been acted upon by the Society, 
I am returning it to you. In doing so I wish you to understand that my 
action in returning the resignation to you, unacted upon, is in nowise 
to be considered as passing upon the motives which actuated you in 
tendering your resignation, as stated by you, or its withdrawal or your 
continuance as a member of the Society. 


“Very truly yours, 
“Thomas E, Neill.” 


Mr. Kelleher:—Exhibit 63, a letter identical with the one just 
read. It is from Thomas E. Neill to Dr. Mario Scandiffio, dated 
Nov. 18, 1937. 

Exhibit 44, a letter from the defendant Hooe to the Executive 
Committee of the Medical Society of the District of Columbia, 
dated Noy. 22, 1937. In Exhibit 44 the defendant Hooe quotes 
the following letter, which was addressed under date of Novem- 
ber 10 to Drs. Lee and Scandiffio, and the letter reads as follows: 


U. S. EXHIBIT 44 


“Under date of Nov. 2, 1937, and by registered mail, you were 
directed to appear before the Compensation, Contract and Industrial 
Medicine Committee of the Medical Society of the District of Columbia, 
Medical Socicty Building, 1718 M. Street N.W. at 8 p. m., Nov. 4, 1937, 
You failed to Sy ers The committee now, therefore, charges you of 
having violated Chapter IX, Article III, Sections 1 and 2 of the Con- 
stitution of the Society, reading as follows: 

“ “Jt is unprofessional for a physician to dispose of his services 
under conditions that it impossible to render adequate service 
to his patient or which interfere with reasonable competition among the 
physicians of a community. To do this is detrimental to the public and 
to the individual physician, and lowers the dignity of the profession.” ’” 

“(No member of the Society be neat into 2 written, yer, or 
smplied contract or agreement of employment with any person, firm, 
peony association, club, lodge, or other similar organization, includ- 
ing the Federal and/or District Government, the terms of which contract 
or agreement are in violation of the principles herein expressed. The 
customary professional relationship of a physician to his patients, upon 
the basis of individual fees for services rendered, shall not be regarded 
as a contract within the meaning of this section.’ ” 

“19, Every member of the Society before entering into a contrict or 
agreement to render professional services s' submit a copy of his 
contract, if written, or a true declaration of the terms of the agreement, 
in writing, to the Committee on Compensation, Contract and Industrial 
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Medicine for approval. In the event that the committee disapproves 
the contract, a member may appeal to the Executive Committee.’ 

“And again, Chapter IX, Article IV, Section 5, of the Constitution 
of the Society, reading as follows: 

“ ‘No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever 
name called or however organized, engaged in the practice of medicine 
within the District of Columbia or within 10 miles thereof, which has 
not been approved by the Society.’ 

“Should you desire to defend in this matter and will so advise within 
ten days, a hearing by the Committee will be arranged. 

“Very truly yours, 
“R. Arthur Hooe, M.D. 
“Chairman, C. C. & I. M. Committee.” 


Exhibit 56 is Dr. Allan E. Lee’s reply to Dr. R. Arthur Hooe, 
dated Noy. 19, 1937: 


U. S. EXHIBIT 56 
“Dear Doctor Hooe: 

“In response to your letter of the 10th instant, wherein I have been 
charged by your Committee with having violated the provisions of 
Sections 1 and 2 of Article III of Chapter IX and Section 5 of Article 
A of Chapter IX of the Constitution of the Society, you are advised as 
ollows: 

“1. Your letter or notice of Nov. 4, 1937, was disregarded because 
of the fact that, prior to that date, I had sent to the Society my resigna- 
tion from membership; consequently I considered further response 
unnecessary. 

“2, Since that time, however, I have withdrawn my said resignation, 
and, considering myself in good standing in the Society, I have intended 
and do intend to comply fully with the rules of the body. No formal 
contract has been entered into with the Group Health Association, but 
when the terms of the contract are finally agreed upon and reduced to 
writing, I fully intend to submit same for approval under the rules 
of Medical Society. 

“While it is not my thought that I have, either in letter or spirit, 
violated any of the rules of the Society, and believing that charges 
thereof are premature, I hereby request a full and complete hearing, in 
accordance with your letter of November 10, on the charges made, to the 
end that I may have ample opportunity, in person and by counsel, to 
defend against all charges so made. It is my request that said hearing 
be fixed at a date not earlier than fifteen (15) days hence in order 
that ample opportunity may be had for a full and complete presentation 
of the matter. 

“Respectfully, 
“Allan E, Lee, M.D.” 


Exhibit 55 is the defendant Hooe’s reply to the letter of Dr. 
Allan E. Lee just read. It is dated Nov. 22, 1937: 


U. S. EXHIBIT 55 
“Dear Dr. Lee: 

“In acknowledgment of your letter of Nov. 19, 1937, may I say that 
a report, in the entire matter, is being forwarded to the Executive 
Committee. Further reply to your communication will doubtless follow 
within a few days from the chairman of that body. 

“Very truly yours, 
“R. Arthur Hooe, M.D. 
“Chairman, C. C. & I. M. Committee.” 


Exhibit 68 is identical with Exhibit 55 except that it is Hooe’s 
reply to Mario Scandiffio, same date as Exhibit 55. 

Exhibit 44, a letter from R. Arthur Hooe to the Executive 
Committee of the Medical Society of the District of Columbia, 
Washington, D. C., Nov. 22, 1937. In that letter he reviews 
the correspondence which has ensued between him and Drs. 
Scandiffio and Lee, and then concludes with this paragraph: 


U. S. EXHIBIT 44 
“After careful consideration the committee is unanimously of the 
opinion that these members are guilty of violation of Section 1, Article 
III, Chapter IX, and Section 5, Article IV,-Chapter IX, of the Con- 
stitution of the Medical Society of the District of Columbia, and recom- 
mends that they be expelled. 
“Very truly yours, 
"Y aR, Arthur Hooe, M.D. 
“Chairman, C. C. & I. M. Committee.” 


Exhibit 57, a carbon copy of an original letter from William 
Mercer Sprigg to Dr, Allan E. Lee, dated Noy. 24, 1937: 


U. Sis EXHIBIT +57 
“Dear Doctor Lee: 

“Tn reply to your letter of Nov. 19, 1937, requesting a time for hearing 
‘not earlier than fifteen days after the above date,’ I am informing you 
that Dec, 6, 1937, at 8 p. m., is the date and hour fixed when we will 
expect you to appear before the Executive Committee of the Medical 
Society of the District of Columbia for hearing, at the Medical Society 
Building, 1718 M Street N.W. You, of course, know that you are 
entitled to be represented by counsel, 

“Very truly yours,” 
Signed by the defendant Sprigg. 


Exhibit 69 identical with the exhibit just read, except that it 
is addressed to Dr. Mario Scandiffio. It is dated Noy. 24, 1937, 
and it is signed by the defendant Sprigg. 


Sea 


fia = 


Ot)AQoe OO 


UsS: A (ase Ak 


Exhibit 58 is an original letter from Allan E. Lee, M.D., to 
R. Arthur Hooe, M.D., Dec. 3, 1937: 


U. S. EXHIBIT 58 
‘Dear Dr. Hoce: 


“Enclosed herewith is . . . . . . + a written agreement to be 
executed hereafter by and between myself and Group Health Association, 
Incorporated, of Washington, D. C. The original contract has not been 
executed by the parties thereto. 

“I am forwarding a copy of said proposed contract in accordance 
with the constitution and by-laws of the Medical Society of the District 
of Columbia, to you as Chairman of the Committee on Compensation, 
Contract and Industrial Medicine for the consideration and approval of 
said proposed contract by said Committee. Please submit the proposed 
contract to said Committee and notify me when the approval of said 
Committee thereto is had and obtained. 

“IT am informed by the Group Health Association that it will be only 
too glad to submit to your Committee any information which your 
Committee might feel necessary in consideration of said contract, explain- 
ing the purpose, objects and accomplishments of said Association. 

“Very truly yours, 
“Allan E, Lee.” 


The copy of Dr. Allan E. Lee’s contract is not attached to 
the letter of December 3, but Exhibit 70 is identical with 
Exhibit 58, except that it is a letter from Scandiffio to the 
defendant Hooe, dated Dec. 3, 1937, and attached to that letter 
is the form of contract between Dr. Scandiffio and Group Health 
Association, which is submitted for the approval of the society. 

Mr. Lewin:—I should like to read from the minutes of the 
business meeting of the Medical Society of the District of Colum- 
bia held Dec. 1, 1937, at 8 p. m.: 


“Dr. Daniel B. Moffett, First Vice President, presiding.” 


“Present: Drs. Gwynn—that’s Henry Gwynn, William Gwynn, Rench, 
Trinder, Jacobs, Nichols, Cumming, Seckinger, Mason, Stavely, Kit- 
tredge, Geier, Gilbert, McGovern, Wells, and other members to the 
number of about seventy-five. 

“The minutes of meetings held November 17 and 24 were read and 
approved. 

“Dr. J. Ogle Warfield Jr., Chairman of the Hospital Committee, stated 
that his committee studied the local question with advice of legal counsel, 
but as yet was not ready to make a final report. He submitted the 
following resolution as a recommendation from his committee: 

“Resolved, That as a matter of educational policy the Medical Society 
of the District of Columbia strongly recommends that all hospitals 
engaged in the teaching and training of residents, interns, and nurses, 
where possible, follow the recommendation of the American Medical 
Association regarding the constitution of their entire Medical Staffs, 
namely, that each appointee be a member of the Medical Society of the 
District of Columbia or a local Medical Society in this immediate neigh- 
borhood and a member of the American Medical Association. 

“Dr. Warfield made a motion that the resolution be adopted and that a 
copy be sent to each of the local hospitals. Seconded and adopted. 

“The Secretary would inquire whether the Hospital Committee was 
ready to report on hospitals approved, in accordance with the Constitu- 
tion of the Society. 

“Dr. Warfield said that the Hospital Committee realized they should 
report and revise the hospital list, but that all the members of the com- 
mittee as well as Mr, Fenning, the Society’s Legal Counsel, felt it was 
wise to postpone that report.” 


The minutes are signed by the defendant, C. B. Conklin. 

Minutes of the adjourned special meeting of the Executive 
Committee of the Medical Society of the District of Columbia, 
held Dec. 10, 1937, at 8 p. m.: 


“Dr. Sprigg, Chairman, presiding. 

Present: Drs. Borden, Breeding, Chipman, Fowler, Holden, Hooe, 
Macatee, McGovern, John Reed, Hiram Reede, Ruffin, Schreiber, Wells, 
and Conklin. (By invitation: Dr. Margaret M. Nicholson.) 

“Announcement was made by Dr. R. Arthur Hooe, Chairman of the 
Compensation, Contract and Industrial Medicine Committee, that Dr. 
Allan E. Lee submitted his resignation on December 10, to take effect 
immediately, as a member of the staff of Group Health Association, 
Incorporated. This letter was read. Acting upon the submission of this 
letter the Compensation, Contract and Industrial Medicine Committee 
drew up the following for presentation to the Executive Committee, which 
was read by Dr. Margaret M. Nicholson: : 

“December 10, 1937. 

“The Executive Committee. 

“‘On Nov. 22, 1937, our committee addressed a communication to you 
advising you of our investigation concerning Drs, Allan E. Lee and 
M. Scandiffio, and recommended that they be expelled as members of 
the Society because of their violation of Section 1, Article III, Chapter 
9, and Section 5, Article IV, Chapter 9, of the Constitution of the 
Medical Society of the District of Columbia. 

“‘Our committee is today in receipt of a letter from Dr. Allan E. Lee, 
advising us that he has resigned from the staff of Group Health Asso- 
ciation. Inasmuch as our recommendation respecting Dr, Lee was based 
upon the fact that he had entered into a contract with Group Health 
Association and that contract has now been terminated by him, we feel 
that no further action should be taken with respect to Dr. Lee. 

“We therefore, respectfully request that the charges and recommenda- 
tions against Dr, Lee, embodied in our communication of Nov, 22, 1937, 
be withdrawn and that appropriate action be taken by your committee 


thereon. “eR, Arthur Hooe, 
Chairman.’ 
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“When it was ascertained definitely that Dr, Allan E, Lee was in fact 
no longer a member of the Group Health Association Staff, Dr. F. X. 
McGovern, for the Executive Committee, moved that all charges that 
had been filed by the Compensation, Contract and Industrial Medicine 
Committee, be dropped forthwith, This was duly seconded and adopted. 

“Mr. George P. Hoover, Attorney, interposed that Dr, Hooe’s com- 
mittee address a letter to Dr. Lee, stating in effect that his resignation 
would end the prosecution in so far as his committee is concerned, 

“Dr. W. M. Sprigg stated that inasmuch as Dr. E, Hiram Reede had 
already presided at the previous meeting, he was of the opinion that 
Dr. Reede should continue. This arrangement was agreed to. 

“Dr, E. Hiram Reede, Vice Chairman, now presiding. 

“At this point Dr. Mario Scandiffio and the attorneys for the Group 
Health Association, Inc., and Dr, W. F. Penniman, filed into the room. 
The stenographer retained by Mr. Hoover and the attorneys for the 
Society then proceeded to take down verbatim the proceedings.” 


Signed “C. B. Conklin, Secretary.” 


Exhibit 59 original letter from Allan Lee to Dr. R. Arthur 
Hooe, Chairman, Committee of C. C. & I. M., District Medical 
Society, 1718 M Street N. W., Washington, D. C., dated Dec. 10, 
1937: 

U. S. EXHIBIT 59 
“Dear Doctor Hooe: : 

“Enclosed please find a copy of a letter of resignation from the staff 
of Group Health Clinic, as you requested. You will please inform the 
members of the committee of my course of action as you have outlined. 


“Sincerely, 
“Allan Lee, M.D.” 


Attached to this is a letter dated Dec. 10, 1937, Allan E. Lee 
to Dr. E. Brown, Medical Director, Group Health Association, 
Inc., Washington, D. C. 


U. S. EXHIBIT 60 
“My dear Doctor Brown: 
“Upon reconsideration of all facts involved, I am forced to resign as a 
member of your staff of the clinic. 


“Sincerely, 
“Allan E. Lee, M.D.” 


Exhibit 47 original letter from the defendant Hooe to the 
Executive Committee, dated December 10, notifying the Execu- 
tive Committee that Dr. Lee had resigned from the staff of 
Group Health Association, and requesting the Executive Com- 
mittee to withdraw the charges against Dr. Lee. 

Exhibit 61 is a letter from the defendant Hooe to Dr. Allan 
E. Lee, dated Dec. 21, 1937: 


U. S. EXHIBIT 61 
“Dear Doctor Lee: 


* Tn acknowledgment of your letter of December 10, in which you 
enclose a copy of your resignation as a member of the medical staff of 
Group Health Association, Inc., may I say that upon receipt of same the 
Compensation, Contract_and Industrial Medicine Committee appeared 
before the Executive Committee and requested a withdrawal of its 
charges against you, which request was granted. Such action places 
your status as that of 2 member now in good standing. 


“Very truly yours,” 
the defendant Hooe. 


Exhibit 120, a carbon copy of a letter from the defendant 
Olin West, Secretary and General Manager of the A. M. A., 
to Dr. Walter D. Wise, Secretary of the Medical and Chirurgi- 
cal Faculty of the State of Maryland, Baltimore. It is dated 
Nov. 16, 1937: > 

U. S. EXHIBIT 120 
“Dear Doctor Wise: 


“While I am delighted to have your letter of November 12, I am sorry 
indeed that you will not be with us at the Annual Conference of 
Secretaries of Constituent State Medical Associations. I think that 
some of the matters that will be discussed at the Conference are of 
tremendous importance and, in some particulars, are probably more impor- 
tant than any other matters that have ever been considered at similar 
meetings. 

“We have done all that we could to oppose the Group Health Associa- 
tion, Inc., in Washington, but in spite of our best efforts the scheme 
has gone into operation. We have worked as closely as possible with 
the Medical Society of the District of Columbia. As a matter of fact, 
our efforts began before the Medical Society of the District of Columbia 
became very active. It is my purely personal opinion that it is an out- 
rage that an agency of the Federal Government should finance a corpora- 
pe wat to engage fee os of peghins in the face of the fact 
that the laws of most o ¢ states specific: declare i 
of medicine to be illegal ¥ ee ae 

“J respectfully suggest that the Medical and Chirurgical Faculty of the 
State of Maryland make proper representations to the members vr Con- 
gress from Maryland with respect to this matter, 

“With my sincere good wishes, I am 


“Very truly yours, 
4 “Olin West.” 


~~ 
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A letter from R. B. Poling, Secretary of the Mahoning County 
Medical Society of Ohio. It is Exhibit 158, a letter from Dr. 
Poling to Dr. Olin West, Secretary of the A. M. A., dated 
Noy. 24, 1937: 

U. S. EXHIBIT 158 

“My dear Dr. West: 


“The Mahoning County Medical Society received a communication 
relative to the Clinic in Washington, D, C. financed and cquipped by 
money from the United States Government (H. O. L. C.). 

“Action was taken by the Council of this society at its meeting of 
Nov. 22, 1937. This problem was turned over to the chairman of the 
Legislative Committee and Allied Professions for action. They are 
authorized to send resolutions to various influential men relative to this 
situation, asking for their cooperation, Council sent a letter of con- 
fidence to Dr. Thomas E. Neill, President of the District Medical Society. 

“Therefore, the Council of the Mahoning County Medical Society is 
hereby informing you of its action on this timely matter. 

“With kind regards, I remain 

“Yours fraternally, 
“R. B. Poling, 
Secretary.” 


Exhibit 157, letter from the defendant Olin West to Dr. Poling, 
dated Dec. 1, 1937: 


U. S. EXHIBIT 157 
“Dear Doctor Poling: 


“T am greatly obliged to you for your letter of November 24 informing 
me of the action taken by the Mahoning County Medical Society with 
respect to the Group Health Association, Inc., which has_ recently 
entered into the practice of medicine in the District of Columbia. 

“The American Medical Association has done all that it could to oppose 
this movement. The Group Health Association has received a charter 
and is actually an incorporated body. The Home Loan Bank Board, a 
federal agency, has agreed to provide the sum of $20,000 a year for two 
years for the purpose of financing the Group Health Association, Inc., 
in the face of the fact that the laws of practically all of the states of 
the Union specifically declare the practice of medicine by a corporation 
to be illegal. Membership in the Group Health Association, Inc., is 
open to all government employees other than those of the Army and 
Navy, although it is claimed in Washington that the membership is now 
limited to employees of the Home Owners’ Loan Corporation and its 
affiliated agents. 

“IT am very sure that the Medical Society of the District of Columbia 
will appreciate the support of the Mahoning County Medical Society 
in its efforts to combat the corporation practice of medicine, which in 
the District of Columbia threatens to have a far reaching and deleterious 
effect on the private practice of medicine. 

“With most cordial good wishes, I am 


“Very truly yours, 
“Olin West.” 


Exhibit 159, another letter from the defendant Olin West to 
Dr. Poling, Youngstown, Ohio, dated Dec. 4, 1937: 


U. S. EXHIBIT 159 
“Dear Dr. Poling: 


“Your letter of November 30 has just come to hand. The American 
Medical Association has done everything that it could do to oppose 
the organization and operation of the Group Health Association, Inc., 
in the District of Columbia. I think I am safe in saying that the 
American Medical Association became active in this matter before 
the Medical Society of the District of Columbia began its efforts in 
opposition. 

“The Group Health Association, Inc., secured a charter in the Dis- 
trict of Columbia. The Home Loan Bank Board, which I understand 
is an affiliate of the Home Owners’ Loan Corporation, has, according 
to our information, agreed to finance the Group Health Association, 
Inc., to the extent of $100,000 if that sum is thought to be necessary, 
and has taken action whereby $20,000 a year for two years has been 
set aside for the use of the Group Health Association, Inc. We have 
done all that we could to oppose this movement on the ground that the 
corporate practice of medicine is illegal and altogether undesirable, as 
well as because of a realization of the fact that if all government 
employees in the District of Columbia who are eligible for member- 
ship in the Group Health Association become members, the private 
practice of medicine in the city of Washington will be largely destroyed. 
In spite of the fact that representatives of the American Medical Asso- 
ciation have sought and have secured the assistance of persons in high 
official position in Washington, we have never until this good day 
been able to secure copies of the contract offered by the Group Health 
Association, Inc., to those who become members. z 4 

“Senator. McCarran has demanded an investigation of this whole 
movement and has raised the question on the floor of the Senate con- 
cerning the right of an agency of the federal government to appro- 
priate money for such purposes as those for which the Home Loan 
Bank Board has already made definite commitments. ; 

“We were informed by persons connected with the Home Owners 
Loan Corporation that the Group Health Association, » Was organ. 
ized for the benefit of employees of the HOLC and its affiliated bodies, 
but the fact is that under the s of the charter and the by-laws 
of this organization all — rd rab ae SS outside of 

avy are e mem 5 
ah 1 of concern not only in the.City of Washington 
but also in other centers in the United States where considerable 
numbers of government employees reside. To my mind, it is difficult 
to understand just how an official agency of the federal dkerearient 
can agree to finance an organization is to engage in corporate 
practice of medicine in the face of the fact that in practically all states 
practice by corporations is illegal, The Medical Society of the District 
of Columbia, according to my latest information, has employed counsel 
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and is seeking to secure rulings from legally constituted officers of the 
federal government and of the District of Columbia as to the legality 
of the incorporation and the proposed activities of the Group Health 
Association, Inc. 
“With most cordial good wishes, I am 
“Very truly yours, 
“Olin West.” 


Exhibit 161 carbon copy of a letter from the defendant West 
to Dr. S. Adolphus Knopf, K-n-o-p-f, 16 West Ninety-Fifth 
Street, Noy. 8, 1937: 


U. S. EXHIBIT 161 
“Dear Dr. Knopf: 


“T am greatly pleased to have your letter of November 3 to which 
is attached a copy of a letter addressed by you to Mr. Robert L. Hill, 
a charter member of the Group Health Association, Incorporated, in 
Washington. I am, of course, greatly pleased that you approve the 
official attitude of the American Medical Association toward such 
movements as the Group Health Association, Incorporated. 

“When one considers the facts with respect to the number of 
government employees in Washington and in one or two other centers 
in the United States, one is compelled to wonder what will become of 
the private practice of medicine in those centers if the government is 
to subsidize cut-rate medical schemes under which corporations are 
to engage in the practice of medicine in spite of the fact that practice 
of medicine by corporations has been repeatedly declared to be illegal in 
one state after another. Even in the city of Washington, at least one 
opinion has been submitted by a duly appointed public official clearly 
indicating a definite view to the effect that such decisions as have been 
handed down by a number of courts in various parts of the United 
States to the effect that practice of medicine by a corporation is illegal 
are in accord with the law. In so far as I know no public legal 
authority in Washington has definitely expressed an official opinion 
concerning the legality or illegality of the practice of medicine by a 
corporation, but I am specifically informed that the principle involved 
has been fully covered in a legal opinion uttered by an official of the 
government of the District of Columbia or an official of the federal 
government in Washington. 

“However all this may be, it is nevertheless a fact that the Group 
Health Association, Incorporated, has begun operations, and that under 
the provisions of its by-laws and of its charter, government officials 
who are paid such salaries as to remove them entirely from the category 
of the low income group are in position to receive medical service to be 
provided for them on a cut-rate basis by a corporation engaged in the 
practice of medicine and actually subsidized by an official agency of the 
federal government.” 


The last two paragraphs are not important. 


“Very truly yours, 
“Olin West.” 


Exhibit 195 is a carbon copy of a letter of the defendant 
Woodward to Dr. G. F. Simpson, President, Medical Society 
of Virginia, Purcellville, Va., Dec. 8, 1937: 


U. S. EXHIBIT 195 
“Dear Dr. Simpson: 


“T do not know whether the Medical Society of the District of Colum- 
bia has or has not requested the cooperation of the Medical Society of 
Virginia in the contest with Group Health Association, Inc., in which 
the Medical Socicty of the District of Columbia is now engaged. 
your attention has already been called to the situation, no harm will 
be done by this letter. If it has not, possibly you will see your way 
clear to take an active part in the contest. Certainly there is every 
reason why you should do so, not only from the standpoint of national 
interest, but from the standpoint of local interest, for Group Health 
Association, Inc., a private lay corporation subsidized by the Home 
Owners’ Loan Corporation or its affiliates, plans to furnish medical, 
hospital, and nursing service to all employees of the Home Owners’ 
Loan Corporation and its affiliates, and possibly to other employees 
of the Federal Government, and all ‘dependents’ of all such employees, 
who identify themselves with the Association, not only in the District 
of Columbia, but within ten miles of the District, and possibly even 
within twenty miles. Such an area will cover a very substantial space 
in the State of Virginia. The By-Laws of Group Health Association, 
Inc., provide:” 


And it quotes: 


“To be able to avail themselves of medical and surgical service, the 
members or dependents must be located in, or within ten miles of 
the District of Columbia line, or must come to the City of Washing- 
ton, D. C., except that the Medical Director may provide for house 
calls not exceeding twenty miles.’ — ; 

“J am sending you a few reprints of our article on Group Health 
Association, Inc., that you may find interesting, if you overlooked the 
article when it was published in Tue Journat, and which may be 
useful in any cooperative work you may undertake. ; 

“I enclose also a clipping from The Evening Star (Washington, D.C.), 
Nov. 30, 1937, indicating the interest of Senator McCarran of Nevada 
in the matter. It has occurred to me that possibly you might enlist the 
interest of your two Virginia Senators, Glass and Byrd, for certainly 
they are among the most able of all members of the Senate. Senator 
Byrd is interested, too, in government reorganization, and the mal- 

ministration indicated in connection with the activities of the Home 
Owners’ Loan Corporation in the present instance ought to arouse 
his interest, Senator Glass, as chairman of the Senate Committee 
on Appropriations, will probably be interested in the fact that the 
Home Owners’ Loan Corporation or some of its affiliates has ‘granted 
$40,000 of public money to this private lay corporation, organized with 
the approval of the Corporation and its affiliates, to enable Group 
Health Association to furnish medical, hospital, and nursing services, 
not only to employees of the Home Owners Loan Corporation and its 
affiliates, but to their dependents, and to employees of other kranches 
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of the Federal Government, at supposedly bargain prices. The move- 
ment represents, it seems to me, a rank kind of unauthorized medical 
practice, and the fact that it is to extend into the State of Virginia 
should be of interest to you. 

“No one in the House of Representatives has as yet manifested any 
active interest in this matter, and possibly your Representative Wood- 
rum, a member of the House of Representatives Committee on Appro- 
priations might be interested. There is, of course, no reason why other 
members of the Virginia delegation should not be appealed to, but 
Representative Woodrum is in a better strategic position to inquire 
into the situation, without the formality of a congressional investiga- 
tion, when the Committee on Appropriations of which he is a member 
is called on to consider the grant by the Home Owners’ Loan Cor- 
poration or its affiliates. 

“According to the Washington Post, December 4, an H. O. L. C. 
official undertook to justify the grant of $40,000 of the taxpayers’ 
money to this private corporation as follows: 

“‘Our board of directors decided—’” and he is quoting—‘ ‘that it 
was legal to make a two-year $40,000 investment in the health of our 
employees. We have no intention of continuing the subsidy, as the 
G. H. A. is expected to become self-supporting. We look upon this 
investment as similar to departmental installation of air-conditioning— 
and there’s no objection to that!’ ”’ 


And the letter continues: 


“Of course, any such attempt at justification is ridiculous. 

“In the first place, there is no evidence that the investment made 
by the H, O. L. C. in air-conditioning was not illegal. If the investment 
was made with funds that were not appropriated for that purpose, it 
clearly was illegal. More particularly, however, if the investment was 
made in air-conditioning the homes of employees of the H. O. L, C. 
and its affiliates, the operation was clearly illegal, and the present 
activities of the H. O. L. C and its affiliates extend into the homes of 
employees within the District of Columbia and within an area of from 
ten to twenty miles from the boundaries of the District, for the pro- 
posal is to furnish medical, hospital, and nursing service not only 
to employees of the government, but also to their ‘dependents.’ 

‘The attempt at justification is moreover silly, in that the present 
grant was made without competitive bidding and although intended, 
allegedly, to provide medical, hospital, and nursing services, it was 
made to a lay body having no special knowledge of any of such ser- 
vices and possessing at the time of the grant no such services to sell. 
So far as I am informed, it has . .. . . . ~ under its con- 
tract or agreement, and of course, since the $40,000 is to be a grant, 
and not a loan, it has given no security for the return of the money. 

“All of these matters should actively interest your senators and repre- 
sentatives, and you might even interest them in the competition with 
independent medical practices in the State of Virginia that will be set 
up by this federal subsidy of a lay organization to buy and sell medical 
services for patients in the State. 

_“‘Incidentally, I should have mentioned above the fact that Senator 
King of Utah had announced his interest in the granting of the tax- 
payers’ money to this private lay corporation for furnishing profes- 
sional services at bargain prices to government employees and their 


dependents. “Yours truly, 
“W. C. Woodward.” 


Exhibit 196, carbon copy of a letter from the defendant Wood- 
ward to Dr. Thomas E. Neill, President, Medical Society of the 
District of Columbia, Washington, D. C., Dec. 15, 1937: 

U. S. EXHIBIT 


196 
“Dear Dr. Neill: 


“I have just seen a copy of the letter sent by the Chairman of the 
Federal Home Loan Bank Board, John H. Fahey, to Senator McCarran, 
under date of December 3, undertaking to justify the expenditure of 
money collected from the taxpayers of the United States generally for 
the purpose of subsidizing a lay medical and hospital service for the 
benefit of the children, wives, and other dependents of such employees 
of the United States Government, including the Chairman himself, 
as may identify themselves with Group Health Association, Inc. 
have been wondering if any effective answer has been made to the 
Chairman’s letter? Certainly, in view of the publicity that has been 
given to the letter an answer should be made and given equal or 
greater publicity, so that at least a reasonable number of the Senators 
and Representatives in Washington will see it. A devastating answer 
can be prepared without great difficulty. 

“This leads me to inquire as to just who is leading the force of the 
Medical Society of the District of Columbia in their fight on the feder- 
ally subsidized practice of medicine and insurance by lay groups in 
the District of Columbia and adjacent states. Incidentally, will you 
not Iet me know if a contest is or is not being waged by the medical 
profession of the State of Maryland and the State of Virginia against 
such subsidized lay practice within their respective jurisdictions—for 
the subsidized Group Health Association, Inc., proposes to carry on 
its activities anywhere in either of the states named within twenty miles 
Bs the boundaries of the District of Columbia, an area much larger than 
the District of Columbia itself. “Yours truly 


“William C. Woodward.” 


An original letter from the defendant Neill to the defendant 
William C. Woodward in Chicago, dated Dec. 17, 1937: 


U. S. EXHIBIT 197 


“My dear Dr. Woodward: 

“J have your letter of Decemrber 15th asking who is leading the 
fight of the Medical Society of the District of Columbia against social- 
ized medicine. The fight is being led by our Public Relations Counsel, 
Mr. Fulton Lewis Jr., under a Steering Committee, consisting of Doc- 
tors McGovern, Yater, Schreiber and myself, ex-officio member of the 
committee, together with counsel for the Medical Society, and additional 
counsel, Mr. George Hoover and Mr, William Leahy. 
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“We have felt all along that in the case of the H, O, L. C, there was 
a misappropriation of funds, and I enclose herewith the latest press 
news dealing with the subject. 

“As yet we have not been advised by the Corporation Counsel 
whether or not this organization is practicing medicine illegally, although 
the briefs have been presented to him some time ago. I feel that we 
will be able to break this organization entirely, but I do not feel that 
the fight ends there, as the socialistic tendency of the present adminis- 
tration is so strong that attempt may be made to pass a bill making 
these illegal acts legal. Maryland and Virginia, both, due to their 
proximity to the District of Columbia, are getting interested in this 
matter, and we feel that every state society in the country should be 
interested if we are to be the ultimate winners. 

“Very sincerely yours, 
“Thomas E. Neill.” 


Exhibit 204, carbon copy of a letter from the defendant Wood- 
ward to the defendant Neill, dated Dec. 22, 1937: 


U. S. EXHIBIT 204 
“Dear Dr, Neill: 

“I thank you for your letter of December 17, relative to Group Health 
Association, Inc, 

“Frankly, I cannot conceive of any public relations counsel for a 
state medical society, unless he is a member of the society and well 
up in its ranks, leading such fight as you have on your hands. I can- 
not conceive of its being the function of any public relations counsel 
to do so unless he is a member of the organization and high up in its 
rank. For a medical organization to employ a layman to lead such a 
fight strikes me as an anomaly. 

“Of course, your counsel must lead the fight in so far as involves 
its legal factors. Your public relations counsel may lead the fight in 
so far as refers to publicity and relative matters. But the whole leader- 
ship must devolve on officers and agents of the Medical Society of 
the District of Columbia, who in the end must be responsible to the 
Society even for the activities of counsel and public relations counsel. 

“You write that your Public Relations Counsel, Mr. Fulton Lewis 
Jr., is leading the fight ‘under a Steering Committee, consisting of 
Doctors MacGovern, Yater, Schreiber and myself (yourself), ex-officio 
member of the committee, together with counsel for the Medical Soci- 
ety, and additional counsel, Mr. George Hoover and Mr. William 
Leahy.’ Certainly, however, it seems to me that some one member 
of the Medical Society of the District of Columbia ought to be per- 
sonally responsible for what goes on, although with the advice of a 
committeee, of course. 

“You write that Maryland and Virginia are getting interested. Yes, 
I called the attention of the proper officers of the State medical organ- 
izations of those two jurisdictions to the situation and suggested that 
there was something for them to do. It seems to me, however, that 
it is for you to get into touch with the medical societies of the 
counties immediately adjacent to the District of Columbia and to get 
them interested. The members of those organizations have votes; the 
members of the Medical Society of the District of Columbia have not. 
Moreover the members of the medical societies in the counties immedi- 
ately adjacent to the District have an active personal interest in the 
matter that physicians in Maryland and Virginia in more remote parts 
of the states have not, and therefore your neighboring medical societies 
offer a better chance of arousing interest than exists through any other 
method of approach. “Yours truly, 

“William C. Woodward, 
Director.” 


The minutes of the stated meeting of the Medical Society of 
the District of Columbia, held Wednesday, Jan. 5, 1938, at 


8 p. m.: 
“Dr. Thomas E. Neill, President, presiding.” (Reading): Present: 
Drs. Alfaro, Murray, Elward, Thompson, Vaughan, Jacobs, Hiram 


Reede, Leech, William Gerry Morgan, F. X. McGovern, McChesney, 
Reichelderfer, H. C. Macatee, Ellison, Coulter, Bernton, Pendexter, 
Davis, Connolly, Herbst, Chipman, Bennett, and others to the number 
of about 300. 

“The minutes of the previous meeting, held Dec. 16, 1937, were 
read and approved.” 


Turning to page 11, and read the last paragraph on that page. 


“Dr. R. Arthur Hooe said the forum idea sounds good and he hoped 
it would lead to something constructive. He felt there was one thing 
that the medical profession should look squarely in the face and that 
was that the problem was by no means a one-sided one. There has 
been a crying demand for years and that demand has not been met 
by the medical profession. He felt that two things were very important: 
(1) Organized medicine to stand solidly together; (2) that some time 
in the near future there should be appointed a committee to ask for a 
hearing before the various boards of directors of various civil hospitals 
in Washington, and that the committee should very definitely ask a 
decision from the boards as to what their hospitals will do in the matter. 

“Dr. Hooe added that it seems sure that the hospitals will stand by 
the Society. In regard to Dr. McGovern’s suggestion for the Sunday 
meeting, Dr. Hooe felt that the Medical Society’s Auditorium would 
not accommodate all those who should be invited. He wondered what 
would be accomplished by such a meeting, in view of the fact that 
the Society has not at yet adopted any policy.” 


And the minutes are signed by the defendant C. B. Conklin. 

Mr, Leahy:—Will you read beginning on the bottom of page 
10, Mr. Lewin, please? That brings up thi® forum that Dr. 
Hooe just spoke about. 


Mr. Lewin: 

“The Secretary thought there might be a combination of forces 
in these forums. He said there might be a misunderstanding if 
proper publicity is not given to the Sunday meeting—it might seem 
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as though the Society was on the defensive. He thought the public 
orum idea was an excellent plan. He thought there should be some 
way in which Drs. Christie and Yater could state the position of 
organized medicine in the present situation along with the advocates 
of full-time health people.” 

“Dr. C. N. Chipman was of the opinion that the proposition involved 
public policy and should be referred to the Executive Committee and 
the membership should be notitied. 

“Dr, William P. Herbst Jr., stated that the Society has been on the 
defensive all along and should present its position to the public so it 
will not be on the defensive. He thought the more influential men 
participating in the forum, the more would be accomplished. He felt 
that it was time for the Society to come out from behind and just 
say nothing and be constantly attacked by all different sources both 
sincere and insincere.” 

“Dr. V. R. Alfaro called attention to the provisions for a Steering 
Committee and to an article which appeared in the Sunday Post, 
Jan, 2, 1938, the last paragraphs of which read as follows:" 

“‘That the Society is in no mood for compromise and plans to fight 
Group Health Association to the end was indicated last night by one 
of its highest officers. 

“«“Neither the H. O. L. C. plan nor any other prepayment plan is 
tolerable to the Society,” he said, ‘People who wish to budget their 
medical expenses are invited to use the Medical-Dental Service Bureau, 
where fees are reasonably adjusted and payment can be extended over 
many months.”’” 

“Dr. Alfaro pointed out that to his knowledge the Society had not 
authorized any official to commit the Society and had not gone on 
record either way. It is at the present time studying the matter. He 
felt that this type of misinformation to the public should be investi- 
gated immediately. 

“Dr. Prentiss Willson made a motion that the matter of the news- 
paper article be referred to the Committee of Censors with instruc- 
tions that an attempt be made to find out who was responsible for this 
statement and to take appropriate action. Seconded by Dr. R. A. Hooe. 
Duly Adopted.” 

“Dr. Cavanagh restated his motion: 

“1. That the Medical Society of the District of Columbia approve in 
principle the Public Health Forum of Georgetown University. 

“Dr, Prentiss Willson offered an amendment, duly seconded and 
adopted, to the effect that it be added that the Society does not 
commit itself to any views expressed. 

“2. That the subject matter for the current week’s program be 
included in the regular announcements of the Society. 

“Upon motion, duly seconded, Dr. Cavanagh’s motion, as amended 
by Dr. Willson, was duly adopted.” 


Minutes of the business meeting of the Medical Society of the 
District of Columbia held Feb. 2, 1938, at 8 p. m.: 


“Dr. Thomas E. Neill, President, presiding.” (Reading): Present: 
Drs. Gwynn, Mallory, Cajigas, Wall, Yater, Schoenfeld, Mattingly, 
Herbst, Horgan, Cake, J. Rogers, Young, Trinder, Alfaro, Bolton, Pick- 
ford, Mundell, Bernton, Nicholson, and other members to the number 
of about 90. 

“The minutes of the preceding meetings held Jan. 5, Jan. 12, Jan. 
19, and Jan. 26, were read and approved.” 


I would start reading from this meeting on page 11, near the 
bottom of the page. 


“Dr. Thomas E. Mattingly was recognized. He said that a couple 
of weeks ago a member of the Executive Committee made a statement 
that Sibley Hospital was wide open for Group Health Association, Inc. 
He said he wanted to say that the organized profession has not got a 
stauncher, firmer friend in Washington than Dr. Lewis H. Taylor, and 
that Dr. Taylor authorized him to say that at no time has H. O. L. C. 
Group Health Association had a patient in Sibley Hospital, known to 
be such. He added that not many months ago Dr. Selders made appli- 
cation to practice in Sibley Hospital, asking for privileges in general 
medicine, major and minor gynecology, major and minor obstetrics, 
vas major and minor surgery. The gentleman’s application was turned 

own. 

“Dr. Mattingly offered the following motions: 

“1, That the proper agency of the Medical Society be instructed to 
present at our next stated meeting the facts relating to the present 
status of Group Health physicians at the various Washington Hospitals 
preliminary to appropriate disciplinary action, in event any hospital 
has ignored the Medical Society’s wishes in the premises. 

“2. That the proper agency of the Society take immediate measures 
to ascertain if any member or members of the Society are party to 
secret understandings and unethical arrangements with Group Health 
Association, Inc., whereby Group Health patients are admitted to 
Washington Hospitals and treated under the service or supervision of 
Medical Society members possessing hospital privileges. 

“Upon motion by the Secretary, duly seconded, it was adopted that 
these motions be referred to the Executive Committee for consider- 
ation.” 

“Dr, R. Arthur Hooe would inquire of Dr. Mattingly whether his 
name was mentioned in regard to the alleged statement concerning 
Sibley Hospital. 

“Dr, Mattingly answered that it was Dr. Hooe, and the statement 
was that Sibley Hospital was wide open to Group Health Association, 
Inc. 

“Dy. said he wished to assure Dr. Mattingly that there never 
wat ui nae t made by him nor any other member of the Execu- 
tive Committee. ‘At the last meeting of the Executive Committee, as a 
note of warning, I called the committee's attention to the fact that I 
had been told in my office but a few days before that Sibley Hospital 
was admitting one, the surgeon of H. O. L, ee That is a vastly dif- 
ferent statement from the aspersion that Sibley Hospital is wide open 
to H. O. L. C. doctors. My statement was that I had been informed 
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that one of them was being admitted to practice in Sibley Hospital,’ 
Dr. Hooe, therefore asked Dr. Mattingly to convey the message to Dr, 
Taylor. 

“Dr. Mattingly apologized and stated that in all probability he was 
guilty of a misquotation. 

“Dr, Hooe said in that event his message to Dr, Taylor was not 
necessary. 

“C. B. Conklin, Secretary.” 


Mr. Leahy:—Well, would you read on page 8, please, what 
the counsel for H. O. L. C. is doing with regard to briefs, 
beginning on, I think it is, paragraph 8? 


“A memorandum of telephone conversation held between the office of 
Mr. George Hoover and the President of the Society, relative to the 
present status of Group Health Association, Inc.: 

“ ‘February 2, 1938. 

“Mr. George Hoover phoned me this morning to acquaint me with 
the facts of what is going on in the Legal Department in regard to 
the H. O. L. C. 

“‘Mr. Fenning, Mr. Hoover and Mr. Leahy have had consultations 
and Mr. Fenning had an interview with Mr, Underwood, of the 
District Attorney’s office, and the attorney for the H. O. L. C, had 
filed a brief which Mr, Hoover and Mr. Leahy thought did not present 
all the facts and therefore was not the proper brief to present to the 
judges. 

“*After Mr. Fenning went away Mr. Hoover has been in touch with 
Mr. Underwood and as the matter now stands the attorney for the 
H. O. L. C. has been given until February 16 to comply with the 
request that they file a brief which is acceptable to all attorneys con- 
cerned as the previous one had omitted some very important items. 
Should the attorney for the H. O. L. C. not comply with this request, 
Mr. Hoover feels that we should file injunction proceedings as the next 
step. This requires the names of four members of the Medical Society 
practicing medicine in the District of Columbia as individuals. I have 
talked with four gentlemen who are willing to have the Society use 
their names, Joseph S. Wall, Loren B. T. Johnson, J. W. Burke, and 
Sterling Ruffin.’ 

“(Memorandum submitted by the president, Dr, Neill.)” 


Exhibit 48 is a carbon copy of a letter from the defendant 
Conklin to the defendant Hooe, chairman, Compensation, Con- 
tract and Industrial Medicine Committee, Medical Society of 
the District of Columbia, Washington, D. C., Feb. 25, 1938: 


U. S. EXHIBIT 48 
Dear Dr. Hooe:—” 


“Pursuant to action of the Executive Committeee in session on the 
evening of February 21, 1938, the enclosed resolution submitted to the 
Society on Feb. 2, 1938, is referred to your committee. 


“Very truly yours, 
“C. B. Conklin.” 


Mr. Kelleher:—The resolution is as follows: 


“That the proper agency of the Society take immediate measures to 
ascertain if any member or members of the Society are party to 
secret understandings and unethical arrangements with Group Health 
Association, Inc., whereby Group Health patients are admitted to 
Washington hospitals and treated under the service or supervision of 
Medical Society members possessing hospital privileges.” 


Minutes of the Executive Committee of the Medical Society 
x the District of Columbia held Monday, Feb. 21, 1938, at 
p. m.: 


Defendant Sprigg, chairman, presiding. 


(Reading) Present: Drs. Borden, Claud, Gray, Holden, Hooe, 
McGovern, Neill, John Reed, Hiram Reede, C. B, Conklin, Mr. Charles 
S. Baker, Acting Counsel, by invitation. 

“The minutes of the Executive Session of the committee, held Dec. 
10, and meetings of Dec. 27 and Jan. 24 were read and approved.” 

Now, to turn to page 3: 

“The matter of Dr. Mario Scandiffio’s trial and the proper action that 
should be taken at this time by the Executive Committee was now up 
for discussion. 

“Dr, R. Arthur Hooe emphasized that in his conversation with 
Mr. George P. Hoover there were no legal aspects to the trial and 
that there were no repercussions that might take place should the 
Society take action previous to the obtaining of a declaratory judg- 
ment which was now before the courts. The court would not 
influenced at all. 

“Upon motion, duly seconded, it was found, upon ballot, that Dr. 
Scandiffio was guilty as charged. Seven ballots were in the affirmative; 
two members not voting. 

“Dr, Hooe, at this point, said that Dr. Sterling Ruffin was unable 
to be present but it was his opinion that Dr. Scandiffio should be 
expelled from the Society. 

“Upon further motion it was recommended to the Society that Dr. 
Mario Scandiffio be expelled. (Report, finding and recommendation 
appended.)” 


““~HHE MEDICAL SOCIETY OF THE DISTRICT OF COLUMBIA 


“In the Matter of Mario Scandiffio, M.D. 

“Whereas, the Compensation, Contract and Industrial Medicine Com- 
mittee, by its Chairman, R. Arthur Hooe, M.D., under date of Nov. 22, 
1937, did submit in writing to the Executive Committee charges against 
Mario Scandiffio, M.D., a member of the Medical Society of the Dis- 
trict of Columbia, specifically charging him with having violated Chap- 
ter IX, Article III, Sections I and 2, and Chapter IX, Article IV; 
Section 5, of the Constitution of the Society. 
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“And whereas, after due notice to the said Mario Scandiffio, M.D., the 
Executive Committee did hold hearings at which the said Mario Sean- 
difie, M.D., with his counsel, did appear, did testify in his own behalf, 
did produce witnesses in his defense, and was accorded full and fair 
hearing in response to said charges; the said charges were fully and 
impartially investigated, and at the conclusion of the said hearings, 
arguments, both oral and written, were submitted by counsel for said 
Mario Scandiffio, M.D. 

“Thereafter, all of the evidence adduced at the said hearings was 
duly considered by the Executive Committee, and upon consideration 
thereof, the said Executive Committee, by more than a two-thirds vote, 
finds the said Mario Scandiffio, M.D., guilty of violating Chapter IX, 
Article III, sections 1 and 2, and Chapter IX, Article IV, Section 5, 
of the Constitution of the Medical Society of the District of Columbia, 
as charged by the Compensation, Contract and Industrial Medicine 
Committee, and recommends that he be expelled from said Society. 

“And it is further ordered, that the report, findings and recommenda- 
tion of the Executive Committee be submitted in writing to the Medical 
Society of the District of Columbia at its next regular business meet- 
ing for such action as may be deemed proper pursuant to its Constitu- 
tion. 


“William Mercer Sprigg.” 


I turn back to page 4 of the minutes: 

“Relative to certain resolutions that had been prepared by Dr. Thomas 
E. Mattingly at the meeting of the Society, held Feb. 2, 1938, it was, 
upon motion, adopted that resolution (a) be referred to the Hospital 
Committee for consideration and early report, and resolution (b) be 


referred to the Compensation, Contract and Industrial Medicine Com- 
mittee. 


“At this point Dr. R. Arthur Hooe addressed the meeting, stating 
that he was in a dilemma as to how to proceed. His telephone rang 
frequently, telling him of alleged work that had been done by various 
members of the Society for Group Health Association, Inc. 

Dr. Thomas E, Neill turned over to Dr. Hooe a written statement 
at this time which would tend to show that two members of the Society 
were guilty of working for the Group Health Association. This state- 
ment had come from Dr. M. F. Kennedy and the information was based 
upon prescriptions for glasses that had reachéd Teunis, Opticians.’”’ 


Dropping down to the bottom of the page: 


“The Secretary also spoke of a letter from Dr. W. C. Woodward 
which he had allowed Dr. F. X. McGovern to read, in which Dr. Wood- 
ward’s interest was expressed in resolutions that had been prepared by 
the Secretary, decrying the attitude as expressed in an editorial of the 
New England Journal of Medicine at Jan. 20, 1938. 

“The Secretary was instructed to furnish Dr. McGovern and his Com- 
mittee on Public Relations with copy of Dr. Woodward's letter, so that 


his committee could take the proper action relative to the Secretary’s 
resolutions.” 


“C. B. Conklin, Secretary.” 


Exhibit 83, an original letter from C. B. Conklin, Secretary 
of the Medical Society of the District of Columbia to Dr. J. Ogle 
Warfield Jr., Chairman of the Committee on Hospitals of the 
Medical Society of the District of Columbia, dated Feb. 25, 1938: 
(Reading): 

U. S. EXHIBIT 83 
“Dear Dr. Warfield: 


“Pursuant to action of the Executive Committee, in session on the 
evening of Feb. 21, 1938, the enclosed resolution, which was presented 
to the Society at the Business Meeting in February, was ordered 
referred to the Hospital Committee for consideration and report. 


“Very truly yours, 
“C. B. Conklin, M.D.” 


The enclosed resolution is as follows: 

(Reading) : 

“That the proper agency of the Medical Society be instructed to present 
at our next stated meeting the facts relating to the present status of 
Group Health physicians at the various Washington hospitals preliminary 
to appropriate disciplinary action, in event any hospital has ignored the 
Medical Society’s wishes in the premises.” 


(In the absence of the jury counsel argued over the admission 
of various documents.) 

Exhibits 312, 314, 315, 316, 317, 318, 319, 320 and 321; and 
313 is admitted without the handwritten notation at the bottom 
(handing papers to the Court). 

(Document entitled “Committee on Hospitals, 1937-38” here- 
tofore marked Government Exhibit 312 for identification was 
thereupon offered in evidence.) 

(Letter from J. Ogle Warfield, M.D., to Dr. W. Warren 
Sager, dated Feb, 3, 1938, heretofore marked Government Exhibit 
313 for identification was thereupon offered in evidence, without 
the handwritten notation on the bottom thereof.) : 

_ (Document heretofore marked Government Exhibit 314 for 
identification was thereupon offered in evidence.) 

_ (Document heretofore marked Government Exhibit 315 for 
identification was thereupon offered in evidence.) 

_ (Document heretofore marked Government Exhibit 316 for 
identification was thereupon offered in evidence.) 

_ (Document heretofore marked Government Exhibit 317 for 
identification was thereupon offered in evidence.) 

_ (Document heretofore marked Government Exhibit 318 for 
identification was thereupon offered in evidence.) 


A. M.A. 
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(Letter on letterhead of National Homeopathic Hospital signed 
Frances Whitlock Hall, Superintendent heretofore marked Goy- 
ernment Exhibit 319 for identification, was thereupon offered in 
evidence.) 

(Letter from Columbia Hospital for Women to Dr, J. Ogle 
Warfield, heretofore marked Government Exhibit 320 for identi- 
fication was thereupon offered in evidence.) 

(Letter from Earle G. Breeding, M.D., to Dr. John H. Trinder, 
dated Feb, 8, 1938, heretofore marked Government Exhibit 321 
for identification was thereupon offered in evidence.) 

(After extended argument over the admission of documents :) 

(Rough draft of resolution heretofore marked Government 
Exhibit 324 for identification, was thereupon received in evi- 
dence.) 

Fesruary 21, AFTERNOON 


(After extended argument on the admission of various docu- 
ments :) 

(The documents heretofore marked Government's Exhibits 295, 
to and including 311 for identification, were received, as indicated, 
in evidence.) 

FREDERICK PENNIMAN 


TESTIMONY OF WILLIAM 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


O.—Mr. Penniman, I believe you told us when you were on 
the stand before you saw Dr. Allan E. Lee, Friday, December 10; 
is that correct? 

A—tThat is correct. 

O.—Where did you see him? 

A—wWell, I saw him twice. I saw him in my office the after- 
noon of Friday and on about 4 o'clock, I think, or 4: 30. 

Q.—Now, will you tell us what occurred at that meeting with 
him? 

A.—Well, he was very much perturbed— 

Mr. Leahy:—I object, if your Honor please; move that be 
stricken. 

Tue Courr:—Pardon me. I was occupied with something 
else for a moment. Whom are we speaking about here? 

Mr. Kelleher:—Dr. Allan E. Lee. 

Mr. Leahy:—He asked what occurred, and the witness started 
in to make a description of the attitude of Dr. Lee. 

Tue Court:—Yes. In substance tell us what was said. 

The Witness:—Dr. Lee told me he didn’t see— 

Mr. Leahy:—I object to what was said. 

Mr. Lewin:—Well, he has been asked what he said by his 
Honor. 

Mr. Leahy:—I am objecting to what he said. 

Tue Court:—I was not passing on it. I did not realize there 
was an objection. 

Mr. Richardson:—It is pure hearsay. 

Mr. Magee:—It is pure hearsay. 

Mr. Lewin:—Your Honor, this was the matter you reserved 
before until our proof reached this position. Now we submit 
that the proof has reached such a point where we are entitled 
to take the statements that Dr. Allan E. Lee made to this 
witness. The proof so far has shown what happened to Dr. Lee, 
who was a doctor of Group Health, and that he was resigning 
from Group Health under these circumstances. 

Tue Court:—Well, you want to show through this gentle- 
man why he resigned? 

Mr. Lewin:—We want to show what Dr. Lee told him, as an 
admission. 

Mr. Richardson:—Against whom? 

Mr. Kelleher :—Against everybody. 

Mr. Lewin:—Against everybody who has been connected up 
with the case so far. 

Mr. Kelleher:—Your Honor, may I make this further obser- 
yation: We intend to show that by the time he talked with 
Mr. Penniman he had taken steps which would connect him up. 

Tue Courr:—Connect whom up? 

Mr. Kelleher:—Connect Lee up with the alleged conspiracy. 

Mr, Leahy:—In other words, Dr. Lee is a conspirator now. 

Mr. Lewin:—Well, now, you know what the legal term is. 

Tue Courr:—Well, just a minute. We won't argue about it. 

Mr, Leahy:—Another contention. 

Tue Courr:—I sustain the objection. It is obviously hearsay, 
and there is nothing here to make him a conspirator at the 
present time. The whole theory of the case has been otherwise 
up to this moment. 
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Mr. Kellcher:—Your Honor, we just have to explain, If we 
could explain this to your Honor at the bench, I think you 
might— 

Tue Courr:—Well, I am just stating my reasons. 
the objection. 

By Mr. Kelleher: 

O.—Mr. Penniman, when you were on the stand before you 
had testified that you had received a letter from the defendant 
Custis addressed to you, which is now in evidence. After you 
had received that letter did you talk with Colonel Randall? 

A—I did. 

Q.—Who is Colonel Randall? 

A—Colonel Randall is the president of the Homeopathic Hos- 
pital. 

O—And when did you talk with him? 

A—Well, I first talked with Colonel Randall at the night of 
the dinner. 

Q.—Now, but I want your conversation only after you had 
received the letter. Was that after the clinic had opened? 

A—Yes. Yes, that was after the clinic had opened. 

—Now, will you tell us what occurred at that meeting with 
Colonel Randall? 

A—wWell, Colonel Randall was very much impressed with 
the— 

Mr. Leahy:—I object again, if your Honor please. 

By Mr. Kelleher: 

O.—Tell us what he said, Mr, Penniman. 

A —He said that he was— 

Mr. Leahy:—I object to what he said. 

Tue Court:—Just a minute. What is the ground of your 
objection, Mr. Leahy? 

Mr. Leahy:—Hearsay, if your Honor please, what Colonel 
Randall said to him. 

Mr. Kelleher:—Your Honor. 

Tue Court:—What is your ground for its admission? 

Mr. Kelleher:—The ground for the admission is that the hos- 
pital has already notified Mr. Penniman that Group Health 
Association doctors will not be admitted on the staff. Colonel 
Randall was acting for the hospital in contacting Mr. Penniman 
after this letter was written. 

Tue Covurt:—Well, do you claim that the proof shows him 
to be a conspirator? 

Mr. Lewin:—Not Colonel Randall personally. The hospital 
for which he was acting, the National Homeopathic Hospital. 
It is so alleged in the indictment. 

Tue Covurr:—That is what you allege? 

Mr. Kelleher:—Yes, your Honor. We contend that a prima 
facie case has now been established against Homeopathic, and 
that Colonel Randall was acting for the hospital. 

Mr. Leahy:—Does your Honor care to hear from me? 

TueE Covurt:—I should like to, please. 

Mr. Leahy:—This is a most unusual ground which is urged 
for admission of testimony of this character. All there is here 
in the evidence at this time is that Homeopathic Hospital, which 
is a hospital which has the right to admit or refuse any one on 
any one of its staffs, which is a private institution governed by a 
board of trustees, notified the Group Health—I think that is the 
letter over Dr. Custis—that until a contract was approved, as I 
remember the letter, that this particular institution, G. H. A., 
or words to that effect, would not be admitted to the hospital. 

Now, that is all there is in this case to show that they joined 
this conspiracy which took about 14 or 15 pages to talk about, 
had about three or four hundred doctors, which is introduced 
here; and just because Homeopathic Hospital didn’t want to 
admit the G. H. A., with no reasons expressed for it, other 
than stated, they now say that that hospital is a conspirator. 
Well, now, surely everybody who did anything which G. H. A. 
criticizes isn’t made a conspirator. You have got to go further 
and show more in evidence than that before they can ever show 
Homeopathic is a conspirator. And even if it was what Colonel 
Randall said, I don’t know what Colonel Randall is. 

Mr. Lewin:—It has been testified to. 

Mr. Leahy:—There is no proof of his authority to speak for 
the hospital, and having an idle conversation with the witness, 
everything that Colonel Randall said is to be admitted by way 
of hearsay. If you Honor pleases, there are no grounds in the 
testimony up to this time to admit conversations which are clear 
hearsay, on the tenuous theory that, because one letter is written, 


I sustain 


for the hospital is likewise a conspirator, so his statement may 
be treated as an admission and made admissible, 


A. M.A. 
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Mr. Lewin:—May I reply? May it please the Court, I am 
sure that Mr. Leahy wanted to be accurate, but I don’t think he 
was. Your Honor will remember, in the first place, the great 
amount of evidence that came from the District Medical Society 
itself concerning the participation of the hospitals, the attempt 
to bring them in, and the success that attended their efforts. 
That is the participation. That is the point admitted in evidence: 
elaborate procedure under which the hospital committee chair- 
man was able to report complete success. 

Now he says there is nothing else in the case against the 
National Homeopathic, which shut its doors to Group Health 
Association, except its own individual choice, as an individual 
corporation. That is the claim he makes before your Honor. 

Now, let us see if that is true. Here is the letter from the 
executive officer of the board of trustees of the National Homeo- 
pathic Hospital. J. B. Gregg Custis, a defendant in this case, 
writes to this gentleman on the stand, Mr. Penniman—this is 
in evidence—Nov. 9, 1937: 

“At a board of trustees meeting held on November 4, 1937, it 
was voted that until the Group Health Association was approved 
by the Medical Society of the District of Columbia, the National 
Homeopathic could not make any contract or enter into any 
agreement with it.” 

Is that individual action of an individual corporation, or is 
that positive proof that the District Medical Society had taken 
the little independent National Homeopathic into camp to work 
against a group of doctors because these defendants frowned on 
those doctors? 

Now, I ask if there is some more evidence in this case to 
correct my dear friend. Mr. Leahy. Here is some evidence that 
your Honor just admitted, and it is over the signature of the 
superintendent of the National Homeopathic Hospital, and it is 
an answer to a questionnaire that the defendant Warfield, the 
chairman of the hospital committee of the District Medical 
Society, wrote to each one of the hospitals, including National 
Homeopathic, and these are the questions that he asked, and 
these are the answers that the superintendent of that hospital 
sent back to him: 

“Questionnaire. What communication has your hospital had 
from Group Health Association, Inc.?” And the answer: 

“Received circular letter dated November 8,—” 

Mr. Kelleher:—In evidence. 

Mr. Lewin:—And that is in evidence—‘asking for admission 
for the Group Health patients and the Group Health doctors.” 

“What reply has your hospital made to Group Health Asso- 
ciation, Inc.?” 

And here is the answer: No action would be taken until 
Group Health Association was approved. By the hospital? No. 
Acting independently, as my brother says? No. Approved by 
the District Medical Society, this powerful outside organization. 

“Question: Which, if any, of the following doctors are now 
members of your medical staff in any capacity or have privileges 
to practice in your hospital ?” 

And here come the Group Health doctors: 

“Henry Rolf Brown? 

“Answer: No. 

“Allan E, Lee? 

“Answer: Yes. 

“Mario Scandiffio? 

“Answer: Yes. 

“R. Stephen Holbert? 

“No. 

“Raymond E. Selders? 

“No. 

“Edmund C, Wells? 

“No,” 

Now, here is written on the side of it in this hospital response: 
“Courtesy staff: Lee, obstetrics; Scandiffio, pediatrics. Both 
haye had patients in the hospital formerly. Future action regard- 
ing them awaits the action taken by the District Medical Society.” 

I will ask you if that bears out the representations that were 
made by my brother. 

ThE Court:—I think I am able to rule, if you will step here 
a moment. I should like to know just what the nature of the 
proof is. 

(Here came extended discussion out of hearing of the jury.) 

Mr. Kelleher:—Exhibit 17, which has been identified as a 
carbon copy of a letter from William F. Penniman to Sister Rosa, 
Superintendent, Providence Hospital, dated Nov. 8, 1937. 


GASGAS ae 


Mr, Kelleher:—Exhibit 17 is a carbon copy of a letter from 
Penniman to Sister Rosa, Superintendent, Providence Hospital, 
Second and D Streets, Southeast, Washington, D. C., Nov. 8 
1937: 


U. S. EXHIBIT 17 


“Dear Sister Rosa: 


“For your information, I am attaching hereto a copy of a letter 
addressed to the Providence Hospital, requesting permission to admit 
patients who are members of the Group Health Association to the hos- 
pital upon the request of the Medical Director. 

“Also, a request to permit Dr. Raymond E. Selders, Surgeon, who is 
attached to the staff of the Group Health Association, to attend these 
patients while hospitalized. 

“For your further information, there is attached a record of Dr. 
Selders’ education, training and experience. 

“Your assistance in obtaining prompt and favorable action will be 
very much appreciated. 

“Very truly yours, 
William F. Penniman, 
President.” 


Exhibit 326 is Sister Rosa’s reply, as acting superintendent of 
Providence Hospital. It is dated Nov. 9, 1937. It is addressed 
to William F. Penniman, President, Group Health Association, 
1328 Eye Street, Northwest, Washington, D. C.: 


U. S. EXHIBIT 326 


“Dear Sir: 


“We acknowledge receipt of your letter of November 8th, In reply wish 
to state that we will accept members of the Group Health Association as 
patients in Providence Wospital, according to the rules and regulations 
of our Hospital, at the customary rates for a period not to exceed 
twenty-one days. 

“We are enclosing an application form requesting Surgical privileges, 
to be filled out by Dr. Selders, and on receipt of same will be pleased 
to place it before our Medical Board for its approval, which is our 
usual procedure. 

“Very truly yours, 
Providence Hospital, 
per Sister Rosa, 
Acting Superintendent.” 


Mr. Kelleher :—Exhibit 327 is Mr. Penniman’s reply to Sister 
Rosa, dated Noy. 11, 1937: 


U. S. EXHIBIT 327 
“Dear Sister Rosa: 


“Please accept our thanks for your very prompt and courteous reply 
to our letter addressed to the Providence Hospital, under date ol 
November 8th. 

“We note with pleasure that the Providence Hospital will accept 
Members of the Group Health Association as patients, according to the 
rules and regulations of your hospital, at the customary rates. The Group 
Health Association will be responsible for the payment of the costs of 
hospitalization at customary rates, in each case for a period limited to 
21 days for any one illness, for each patient admitted upon the request 
of the Medical Director. 

“Dr. Raymond E. Selders, Surgeon, attached to the staff of the Group 
Health Association, has filled out and signed the application form request- 
ing surgical privileges which you enclosed and the same is being 
returned to you herewith. Dr. Selders has asked me to say to you that 
upon approval of his application he will be happy to extend to the 
Providence Hospital the fullest cooperation in all matters where it is 
felt that he would be useful. It would be much appreciated if early 
consideration of Dr. Selders’ application could be made. 

“Again thanking you, I am 

“Very sincerely yours, 
William F. Penniman, 
President.” 


Q.—Will you tell, will you explain, what you meant when 
you said this: “Dr. Selders has asked me to say to you that 
on approval of his application he will be happy to extend to the 
Providence Hospital the fullest cooperation in all matters where 
it is felt that he would be useful?” 

A.—Well, it was intended to mean that Dr. Selders, if he 
were there attending a Group Health patient, and an accident, 
an emergency case, or anything came in, Dr. Selders would be 
glad to lend his assistance in connection with the work in the 
Heel leapt anything there that they would ask of him, coopera- 
tively. 

Mr. Kelleher:—Exhibit 328 is a letter from C. C. Caylor, 
Secretary, Providence Hospital, to Mr. William F. Penniman, 
President, Group Health Association, Inc., 1328 Eye Street, 
Northwest, Washington, D. C., dated Noy. 18, 1937: 

U. S. EXHIBIT 328 
“Dear Mr. Penniman: 

“The application of Dr. Raymond E, Selders for surgical, gynecological 
and obstetrical privileges in Providence Hospital was presented to the 
Executive Staff of the Hospital today. The application was referred to 
the committee on Surgical Privileges for consideration and report which 
procedure is in accordance with our established custom. 

“Dr, Selders will be notified promptly upon the Committee's report. 

“Sincerely yours, 
C. C, Caylor, M.D., 
Secretary.” 


A, M. A. 
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Exhibit 329 is a carbon copy of another letter of Mr. Penni- 
man’s, addressed to C. C, Caylor, Secretary, Providence Hos- 
pital, dated Dec. 14, 1937: 

Diese 


EXHIBIT 329 
“Dear Dr, Caylor: 


“On November 18th you informed us that the application of Dr. Ray- 
mond E. Selders for surgical, gynecological and obstetrical privileges in 
Providence Hospital had been referred to the Committee on Surgical 
Privileges for consideration, 

“The purpose of my letter at this time is to inquire if this committee 
has as yet had an opportunity to complete its investigation and whether 
Dr. Selders’ application has been approved. 

“Your prompt reply will be appreciated. 

“Yours very truly, 
William F. Penniman, 
President.” 


Exhibit 18, identified as a carbon copy of a letter from Mr. 
Penniman to Captain Chester Wells, President, Board of Trus- 
tees, Columbia Hospital, dated Nov. 8, 1937. 

Mr. Kelleher:—Exhibits 330, 331, 332, 333 and 334. 

Exhibit 18 is a carbon copy of a letter written by Mr. Penni- 
man to Captain Chester Wells, President, Board of Trustees, 
Se ct Hospital, Colorado Building, Washington, D. C., Nov. 
8, 1937: 


U. S. EXHIBIT 18 
“Dear Captain Wells: 


“For your information I am attaching hereto a copy of a letter 
addressed to the Columbia Hospital, requesting permission to admit 
patients who are members of the Group Health Association to the hos- 
pital upon the request of the Medical Director. 

“Also, a request to permit Dr. Raymond E. Selders, Surgeon, who is 
attached to the staff of the Group Health Association, to attend these 
patients while hospitalized. 

“For your further information, there is attached a record of Dr. 
Selders’ education, training and experience, 

“Your assistance in obtaining prompt and favorable action will be 
very much appreciated. 

“Very truly yours, 
William F. Penniman, 
President.” 


Exhibit 330, an original letter from P. M. Ashburn, Superin- 
tendent, Columbia Hospital for Women, dated Nov. 9, 1937, 
ptt bee to William F. Penniman, Group Health Association, 
nc. : 


U. S. EXHIBIT 330 
“Dear Sir: 


“I acknowledge receipt this morning of your letter of November 8th, 
requesting Columbia Hospital to admit members of the Group Health 
Association for customary hospital service upon the request of its Medical 
Director, Dr. Henry Rolf Brown, and also that Dr. Raymond E. Selders 
be allowed to attend these patients while hospitalized. 

“T have no doubt that the Executive Committee of the Board of 
Directors, to which I shall submit this matter at its meeting on Monday, 
November 15th, will be glad to agree to accept members of your organi- 
zation for customary hospital service upon the request of its Medical 
Director. 

“As for the request that Dr. Selders be allowed to treat these patients 
while they are in the hospital, I must inform you that nobody is allowed 
to treat patients in the hospital except physicians who have been 
appointed to either the regular or the courtesy staff by the Board of 
Directors. Dr. Selders has not been so appointed, nor has he made 
application for appointment. I therefore take pleasure in forwarding 
herewith a form of application and a letter of information and instruc- 
tions in regard to such application. I would add that applications 
received from medical men desiring courtesy privileges are uniformly 
referred to the Medical Board of the hospital which considers and 
makes recommendations in regard to them to the Board of Directors. 
So far as my experience and observation go, the Board of Directors 
has always accepted the Medical Board’s recommendations. 

Se ee = eebin, e coe gn atom Board will be on the evening of 
uesday, November , an recommend that Dr. ” application 
be submitted before that’ date. neh Dc, Seca eee 
“Yours very truly, 
P. M. Ashburn, 
Superintendent.” 


And attached to Colonel Ashburn’s letter is a form notice to 
the doctor, headed, “Dear Doctor”: and instructing him on the 
steps to be taken by him to obtain courtesy privileges. 

ete 331 ae a. isites hon William F. Penniman, President, 
to Columbia Hospital for Women, Twenty-Fifth and L Stree 
N. W., Washington, D. C., dated Noy. 1 1937: an 
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“Gentlemen: HIBIT 331 


“Please a our thanks for your very rteous 
to our letter addressed to the Columbia Hospital 4 for nig men 
of R ecatgdlt og 

“We note easure your statem doubt that 
the Executive Committee of the Board of gen which you will 


submit this matter, at its meeting onday, Sth, will be 
glad to accept members of the Coenen eae | Bat beeen PA 


hospital service, upon the request of the edical Director. 
“With reference to our request ta permic De. Mapasond E. Selders, 
Surgeon, attached to the staff of the Group Health Association, to attend 
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these patients while so hospitalized, we have had Dr. Selders complete 
the application, which you enclosed with your letter, and the same is 
being returned to you herewith, ; 
“Dr, Selders has asked me to say to you that upon approval of his 
application he will be happy to extend to the Columbia Hospital for 
Women the fullest cooperation in all matters where it is felt that he 
would be useful. 
“An carly reply from you will be appreciated. 
“Very sincerely yours, 
William F. Penniman, 
President.” 


Mr. Kelleher:—Exhibit 332 is a letter from Penniman to 
Captain Chester Wells, President, Board of Trustees, Columbia 
Hospital for Women, dated Noy. 18, 1937: 


U. S. EXHIBIT 332 
“Dear Captain Wells: 

“Please accept my very sincere thanks for your very prompt, and 
courteous reply to my letter of November 8th, requesting the admission 
of members of the Group Health Association for customary hospital 
service upon the request of its Medical Director, Dr. Henry Rolf Brown, 
also to permit Dr, Raymond E, Selders, Surgeon, attached to the staff 
of the Group Health Association, to attend these patients while hos- 
pitalized. 

“Colonel Ashburn, your Medical Superintendent, wrote us very 
promptly, stating that he had no doubt that the Executive Committee 
of the Board of Directors, to which he would submit this matter at its 
meeting on Monday, November 15th, would be glad to agree to accept 
members of our organization for customary hospital service upon the 
request of its Medical Director. 

“With respect to our request concerning Dr. Selders, Colonel Ashburn 
enclosed a form on which he could make application, together with a 
letter of information and instructions with regard to preparing such 
application. The application form was promptly filled out by Dr. Selders 
and returned to the Columbia Hospital for Women, addressed to the 
attention of Colonel Ashburn, under date of November 11th. 

“Because of the extreme urgency of this matter, we are hopeful of a 
prompt and favorable reply. 

“With very regards, I am 

“Sincerely yours, 
William F, Penniman, President.” 


Mr. Kelleher:—Exhibit 333 is a letter from Penniman to 
Colonel Ashburn, dated Dec. 14, 1937: 


U. S. EXHIBIT 333 
“Dear Colonel Ashburn: 

“You will recall our letter written to you under date of November 11th 
in response to your letter of November 9th concerning our request to 
have the Columbia Hospital for Women admit members of the Group 
Health Association for customary medical service and to permit Dr. Ray- 
mond E. Selders, Surgeon, attached to the staff of the Group Health 
Association to attend these patients while hospitalized. 

“We would deeply appreciate knowing whether or not the Executive 
Committee of the Board of Directors has as yet had an opportunity to 
act on Dr. Selders’ application which was submitted to you with our letter 
of November 11th. 

“Your prompt reply will be very much appreciated. 

“Yours very truly, 
“William F. Penniman, 
“President.” 


And Exhibit 334 is Colonel Ashburn’s reply to Mr. Penniman 
dated Dec. 15, 1937: 


U. S. EXHIBIT 334 
“My Dear Mr. Penniman: 

“Replying to your note of yesterday, I have the honor to inform you 
that Dr. Selders’ application for courtesy privileges has not yet gone from 
the Medical Board to the Board of Directors or its Executive Committee. 

“The Medical Board will hold its next meeting on December 28th, 
and it may then make a recommendation, but I cannot know that it will. 

“Very truly yours, 
“Pp, M. Ashburn, 
“Superintendent.” 


Exhibit 335 is an original letter from Sister Mary Rodriquez, 
Superintendent, Georgetown University Hospital, dated Nov. 18, 
1937, addressed to Mr. Penniman: 


U. S. EXHIBIT 335 
“My Dear Mr. Penniman: 
“J have referred your letter of November 8th, to the Executive Staff 


for their consideration. R 
“J shall be pleased to communicate with you concerning their decision. 


“Sincerely yours, 
“Sister Mary Rodriquez.” 


Exhibit 336 is a carbon copy of a letter from Penniman to 
Sister Mary Rodriquez, dated Dec. 14, 1937; Sister Mary 
Rodriquez of Georgetown University Hospital : 


U. S. EXHIBIT 336 


“Dear Sister Rodriquez: ne ' , wha el 
al N ber 18th, you acknow receipt of our letter date: 
sicpeaiee Aa stating that it had been referred to the Executive Staff for 
their consideration. You will recall that our letter requested the George- 
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town University Hospital to admit members of the Group Health Asso- 


ciation for customary hospital service upon the request of its Medical 
Director, Dr. Henry Rolf Brown, and to permit Dr, Raymond E, Selders, 
attached to the staff of the Group Health Association to attend these 
patients while hospitalized. 

“Would you be good enough to inform us whether or not the Executive 
Staff has as yet had an opportunity to take action on our request. 

“Your prompt reply will be appreciated. 

“Yours very truly, 
“William F, Penniman, 
“President.” 


Exhibit 337 is Sister Mary Rodriquez’s reply to Mr. Penni- 
man, dated Dec, 16, 1937—Sister Mary Rodriquez, Superinten- 
dent at Georgetown University Hospital : 


(0 Sey 
“My Dear Mr. Penniman: 
“Your letter dated November 8, was referred to the Executive Staff 
at its last regular meeting, Dec. 13, 1937. 
“T have been instructed to inform you that the hospital will be glad 
to admit patients from the Group Health Association. 


EXHIBIT 337 


“Tt is however, and has been for some time, a regulation of this 
institution that no physicians or surgeons shall be permitted to treat 
patients within the hospital except those whose formal applications 


have been approved by the Credential Committee. 
“To this date we have not received a formal application from Dr. 
Selders for privileges to practice in the Georgetown University Hospital. 
“With every good wish, I remain 
“Sincerely yayirs, 
“Sister Mary Rodriquez.” 


Exhibit 338 is Mr. Penniman’s reply to Sister Mary Rodriquez: 


U. S. EXHIBIT 338 
“My dear Sister Rodriquez: 


“T acknowledge with pleasure the receipt of your letter of December 
16th, in which you advise that you have been instructed to inform us 
that the Georgetown University Hospital will be glad to admit patients 
who are members of the Group Health Association. 


“T am aware of the regulations of the various hospitals with respect 
to the requirement of having Dr. Selders’ application approved by the 
Committee on Credentials, before he is permitted to treat patients 
while so hospitalized. Each of the hospitals, however, have their own 
application blanks which they forwarded for completion by Dr. Selders. 
I assume that the Georgetown University Hospital likewise has an 
application blank of this type. If you would be good enough to forward 
a blank, Dr. Selders will be happy to immediately fill it out and return 
it to you. 

“Pending such investigation as is found to be necessary, some of 
the hospitals have been good enough to grant permission to Dr. Selders 
to treat emergency cases, explaining that this is a customary privilege 
extended to physicians and surgeons who are duly licensed to practice 
in the District of Columbia. If this temporary courtesy could be 
extended to Dr. Selders in the interim period, it would be greatly 
appreciated. 


“Thanking you, I am 
“Very sincerely yours, 
“William F. Penniman, 
“President.” 


Mr. Kelleher:—Government Exhibit 340 is a letter dated Dec. 
28, 1937, addressed to Sister Mary Rodriquez: 


U. S. EXHIBIT 340 
“Dear Sister Mary Rodriquez: 


L wish to apply for admission to the courtesy staff of the George- 
town University Hospital, and will appreciate it very much if you 
will kindly forward me the necessary application blanks. 


_ “Very respectfully, 
“Raymond E. Selders, M.D., 
“Surgeon.” 


(Here there was extended discussion of the documents out of 
hearing of the Jury.) 

Mr. Kelleher:—I now offer in evidence Exhibit 21, which 
has been identified as a carbon copy of a letter from William 
F. Penniman to Garfield Hospital, dated Noy. 8, 1937; and 
Exhibit 22, which is a carbon copy of a letter from William F. 
Penniman to Mr. Aspinwall, Garfield Hospital, dated Noy. 8, 
1937, attached to which is a carbon copy of the qualifications of 
Dr. Raymond E, Selders. 

Q.—I show you Government Exhibit 341 and ask you whether 
that is the reply which you received from Dr. Francis J. Eisen- 
man, Superintendent of Garfield Memorial Hospital, to your 
letter of November 8. 

Now similar series of letters were offered covering corre- 
spondence between G, H. A., and the superintendents and chiefs 
of the staffs of all Washington hospitals: 


. . . . e « . 


US AS Os: 


Frepruary 24—MornING 

(in the absence of the jury, the Court gave his decision not 
to admit the proceedings of the hearings of Drs. Lee and 
Scandiffio before the District of Columbia Medical Society.) 

In his decision the Court said it seemed to him that the record 
would serve no good purpose and that there is no reasonable 
grounds for its admission. It would lead to a prolonged indefi- 
nite diversion of this case through the trial of the issues on that 
phase, collateral in their nature. It is impossible to see where 
such a diversion would lead to. It would certainly becloud and 
confuse the issues in this case and make a case which by its 
very nature, by its length and many details involved, and the 
extended indictment on which it is predicated, more difficult than 


in its nature it is. 
TESTIMONY OF WILLIAM C., 


DIRECT 


KIRKPATRICK 
EXAMINATION 

By Mr, Lewin: 

William C. Kirkpatrick said he is employed in the auditing 
division of the Reconstruction Finance Corporation, assigned to 
the Curtiss Aeroplane Division of the Curtiss-Wright Corpora- 
tion in Buffalo. In 1937 and 1938 he was supervisor of tax 
section for the Home Owners Loan Corporation. He first 
became actively interested in Group Health Association in 
January 1937. At the time he was a director of the Federal 
Credit Union that was in existence in the Home Owners Loan 
Corporation. He first heard about Group Health from Mr. 
Raymond R. Zimmerman who was then the personnel director 
of the Home Owners Loan Corporation. He attended the first 
organization meeting of January 1937. This organization meet- 
ing was held in the departmental auditorium on Constitution 
Avenue, between Fourteenth and Fifteenth. About two hundred 
or three hundred employees of the Home Owners Loan Cor- 
poration were present. The organization was formed and the 
members were asked whether or not they would be interested 
in forming such an organization; and the president of the organi- 
zation was elected; and the secretary and treasurer, and some 
of the trustees. In April 1937 he was elected vice president by 
the board of trustees. Mr. William F. Penniman was elected 
president; Mr. Raymond T. Berry was elected secretary and 
treasurer, and Mr. C. K. Berlin was elected assistant treasurer. 
He became president in January 1938. 

Q.—January 18. Now, tell the jury, if you will, what were 
the facts with regard to the hospitalization of Group Health 
patients when you became president in January of 1938. 

A.—Well, I found there was a continued stalemate with respect 
to admission of the members of our staff to the courtesy privi- 
leges in hospitals in Washington. That was the situation which 
confronted me when I became president. 

QO.—Were there any cases awaiting hospital treatment? 

A.—tThere were at the time I became president approximately 
75 elective operations on the books. 

Gee is an elective operation? 

A,—Well, an elective operation is one where an operation may 
be necessary where the patient elects to have it; as distinguished 
ae an emergency operation which must be performed, regard- 
ess 

Q.—Now, you say they were on the books. 
mean? 

A—tThey were on our books for attention. They had come 
in and been examined and the physicians had determined that 
these operations were necessary sometime or other. 

Q.—And were they receiving treatment in the hospitals? 

A—No. None of them were receiving treatment in the hos- 
pitals. 

Q.—AIll right. 
medical director was Dr. Henry Rolf Brown, 
pate in his selection? 

A—I participated in his selection as a member of the board 
of trustees. 

Q.—Yes. Now, what other doctors had been engl for the 
medical staff when you became president in January 19 

A.—Dr. Raymond E. Selders; Dr. Stephen Hulbert; Dr. 
Cahoon; Dr. Halstead. 

O.—I wonder if you are correct there. Dr. Cahoon, did he 

Dr, 


What does that 


Now it has been testified here that the first 
Did you partici- 


come to that staff that early, when you became president? 

A.—I will have to withdraw that. He became later on. 
Scandiffio; Dr. Richardson. 

Q.—And had you had any other doctors who had joined you 
and then had resigned? 

A—yYes. Dr. Lee was a member of the staff at the time and 
had resigned. 
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O.—That is Dr. Allan EF, 

A.—Dr, Allan E. Lee. 

Q.—I wonder if you could tell us what compensations were 
being made these doctors who were on the staff, the doctors 
you have named. 

A.—As near as I can recall, Mr. Lewin, compensation ranged 
from $2,000 per annum for part-time service to $7,200 per annum 
for full-time services. 

O.—Yes. Now, who drew the $7,200? 

A.—tThe director, Dr. Brown, 

Q.—And who were the part-time men? 

A.—Dr. Scandiffio was a part-time man. I think Dr. Lee, 
when he first came there, was a part-time man. 

QO.—What was the arrangement with Dr. Richardson? 

A.—Dr. Richardson was employed to take care of house calls 
because there were so many house calls at the time that it 
disrupted the operations of the clinic to have doctors called out 
from their work during the day. 

O.—Yes. 

A.—So we arranged to have one doctor confine himself to 
house calls, 

O.—Yes. Mr. Kirkpatrick, who picked out these doctors for 
employment by Group Health? 

A.—The medical director selected every one of them. 

O.—And was it on his recommendation that they were elected 
to the medical staff? 

A—It was on his recommendation to the board of trustees 
that they were put on the pay roll. 

Q.—Was any change later made in the employment of Dr, 
Scandiffio? 

A—Yes. He was taken on full time. 

Q.—When did that occur? 

A—As near as I can recall, that occurred sometime in the 
early summer of 1938. 

Q.—What salary did he receive when he was employed? 

A.—He received $6,000 when he was put o.1 full time. 

Q.—Was there any change made in Dr. Hulburt’s employment? 

A—Yes. Dr. Hulburt was increased two or three times. You 
mean for that particular time? 

Q—What was his initial salary? 

A—I think his initial salary was twenty-four hundred, if I 
am not mistaken. I may have to be refreshed as to that par- 
ticular figure. 

Q.—I don’t suppose there is any objection to that. 
been informed that his initial salary was $3,600. 

A.—tThat is perhaps so. 

Q.—Mr. Kelleher corrects me and says I am wrong about 
that, that it was $2,000, and it was raised to thirty-six hundred. 

A—yYes. I think it was nearer twenty-four hundred than 
thirty-six at the start. 


Lee? 


I have 


Q—What arrangement did Group Health Association make 
for taking care of the examination of the eyes? 

A.—Well, we entered into an arrangement with Dr. Moretti, 
who had an office on Sixteenth Street, under which he would 
perform the refractions for $5 each. 

Q.—lIs that Dr. Frederick A. Moretti? 

A—That is Frederick A. Moretti. At the time that we entered 
into that arrangement with him I think there were some 150 to 
200 eye refractories awaiting attention at the time, and Dr. 
Moretti worked those down and later on he was given more, 

O.—How long was he with you, would you say? 

A—He was with us approximately six months under the 
arrangement, until we obtained a permanent eye man. 

QO—Yes. And who was he? 

A.—Dr. Virginius Dabney. 

O—When did you obtain him? 

A—He came on about March or April in 1938. 

Q.—During 1938 were there additions to the medical staff 
from time to time? 

A.—Yes, there were. 


. . . . . . 


Q.—About how many members of Group Health did you have 
at the start? 
A—We had approximately 900, 
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Q.—Now, will you tell the jury what changes were made in 
the number of the members of Group Health during the period 
that you were with them? 


A—yYes. When we started out in November of 1937 we had 
on the rolls approximately 900 members, all of whom were 
employees of the Home Owners Loan Corporation. Shortly 
after the first of the year 1938, we received requests from two 
or three other government departments to have other employees 
participate in this Association and in this service. As a result 
of that request we had a meeting at the clinic with these repre- 
sentatives of these other departments, and the trustees agreed 
to throw open the list of membership to these particular depart- 
ments, and later on we increased the representation to some 
forty-odd bureaus, agencies, and departments of the Government 
here in Washington. 


O—What changes were effected in the number of members 
that you had? 


A—Well, we went from approximately 900 in November 1937 
to about 2,500 or 2,600 in March and April 1938. 


O.—Yes. Had the board decided on any limitation of the 
members ? 
A—Yes. We had a limitation, I think it was 3,300, beyond 


which we felt we could not go safely. 

O.—Why was that limitation put on? 

Al—On account of the limited facilities of the clinic. 

O.—Did you ever attain that maximum amount of 3,300? 

A—No, we never did. Not while I was active in the Asso- 
ciation. 

Q—Now, when you became president, did you know that Mr. 
Penniman had been having some correspondence with the Wash- 
ington private hospitals? 

A.—yYes, I was aware of that. 

O—yYou were aware of that. Did you do anything further 
with regard to getting the Group Health doctors admitted to 
those hospitals? 

A—yYes. Immediately I assumed that office I corresponded 
with most of the hospitals in the city asking them to advise me 
of the status— 

Q.—I hand you what purports to be your letter to the Super- 
intendent of the Children’s Hospital, dated Feb. 2, 1938, and 
ask you if you sent that letter? 

A.—tThat is a copy of my letter. 


Q.—And you say you sent a letter similar to this to some of 
the other hospitals? 


A.—Nine or ten of them; yes, sir. 


O.—This letter is to Miss Mattie M. Gibson, Superintendent 
of the Children’s Hospital, Washington, D. C.? 


Tue Court:—Are they all alike? 


Mr. Lewin:—Not quite, your Honor. They have some slight 
variations. There are other letters exactly like that but there are 
some variations too. 


Tue Court:—Where they are substantially alike, couldn’t they 
sort of be grouped, one question and one answer, to save time? 


Mr. Lewin:—Yes, I think we can do that to some extent, 
your Honor. There was one letter that came later that went 
to all of them. 


Mr. Lewin:—Before I read it I should like to read these 
exhibits that were offered and received in evidence relating to 
the correspondencz of Mr. Penniman to the Children’s Hospital 
that preceded this letter. The first is Exhibit 27, which is a 
letter from Mr. Penniman, President of Group Health Associa- 
tion, to the Children’s Hospital, dated Noy. 8, 1937: 


U. S. EXHIBIT 27 

“The Group Health Association, Inc., a mutual, voluntary organiza- 
tion, has been created by the employees of the Federal Home Loan 
Bank Board and its agencies for the purpose of providing themselves 
and dependent members of their families with medical and surgical 
care and, when necessary, with hospitalization in recognized hospitals 
of high standing. ere ee es 

“As the representative of the Group Healt! ssociation, ere 
request the Children’s Hospital to admit members of the Group Health 
Association for customary hospital service upon the request of its 
Medical Director, Dr. Henry Rolf Brown. 
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“Request is also made to permit Dr. Raymond E,. Selders, Surgeon, 
attached to the staff of the Group Health Association, to attend these 
patients while hospitalized. For your information, we are attaching 
hereto a record of Dr. Selders’ education, training and experience. 

“The Group Health Association will be responsible for the payment 
of the costs of hospitalization at customary rates, in each case for a 
period limited to 21 days for any one illness for each patient admitted 
upon the request of the Medical Director. 


“If you desire further information or a conference with us, we shall 
be glad to have you let us know. Because of the importance of this 
request, however, an early and favorable reply will be appreciated. 


“Very truly yours, William F, Penniman, President.” 


That is followed by Exhibit 359, which is a letter from Mattie 
M. Gibson, Superintendent of the Children’s Hospital, back to 
Mr. Penniman, dated Nov. 16, 1937: 


U. S. EXHIBIT 359 


“Dear Mr. Penniman: 


“At a meeting of the Board of Directors of the Children’s Hospital, 
held November 15th, I was authorized to reply to your letter of 
November &th, addressed to the Hospital and to Mr. Drayton as Presi- 
dent, as follows: 


“The Children’s Hospital will accept for treatment or hospitalization 
any patient in need of care, under its charter, rules and regulations. 

“This pertains to indigent, semiindigent, and a very limited number 
of pay patients—as we have only twenty-seven beds available for pay 
patients. 

“All physicians treating patients while in the hospital must be mem- 
bers of the Medical or Courtesy Staff, appointments to which are made 
annually by its Board of Directors after individual examination into 
the qualifications of applicants by regular hospital channels. 


“Yours sincerely, Mattie M. Gibson, Superintendent.” 


Then comes Exhibit No. 360, which is Mr. Penniman’s letter 
back to Miss Gibson, the Superintendent of Children’s Hospital, 
dated Nov. 18, 1937: 


U. S. EXHIBIT 360 
“My Dear Miss Gibson: 

“Please accept our thanks for your very prompt and courteous reply 
to our letter, addressed to The Children’s Hospital, under date of 
November 8th, in which we requested permission to admit patients 
who are Members of the Group Health Association, at the request of 
its Medical Directors, Dr. Henry Rolf Brown, also to permit Dr. Seld- 
ers, Surgeon, attaclied to the Staff of the Group Health Association, 
to attend these patients while hospitalized. 


“T note with much pleasure that at the meeting of the Board of 
Directors of The Children’s Hospital, held November 15th, you were 
authorized to advise that the Children’s Hospital will accept for treat- 
ment or hospitalization any patient in need of care, under its charter, 
rules and regulations. I further note that this pertains to indigent, 
semi-indigent, and a very limited number of pay patients, since there 
are only 27 beds available for pay patients. 


“T want you to know, and may I ask that you convey to your Board 
of Directors, our appreciation for their favorable action on this request. 


“Relative to our request to permit Dr. Raymond E. Selders, Surgeon, 
attached to the Staff of the Group Health Association, to attend these 
patients while hospitalized, we note that all physicians treating patients 
while in the hospital must be members of the Medical or Courtesy 
Staff, appointments to which are made annually by its Board of 
Directors, after individual examination into the qualifications of appli- 
cants by regular hospital channels. I assume that the proper procedure 
would be to have Dr. Selders fill out an application form or question- 
naire. If this is the case, would you be good enough to furnish us 
with the proper form to be used by Dr. Selders in making this appli- 
cation. 

“With very kind regards, I am 


“Cordially yours, William F. Penniman, President.’ 


That is Nov. 18, 1937. 
Here comes another letter from Mr. Penniman to the same 
superintendent, Dec. 14, 1937: 


U. S. EXHIBIT 362 
‘Dear Miss Gibson: 


“You will recall that we wrote to you on November 18th, relative 
to your letter of November 16th concerning our request to admit patients 
who are members of the Group Health Association and to permit Dr. 
Raymond E. Selders, Surgeon, attached to the Staff of the Group 
Health Association to attend these patients while hospitalized. 


“As stated in our letter of November 18th, we note that all physicians 
treating patients while in the Children’s Hospital must be members 
of the Medical or Courtesy Staff, appointments to which are made 
annually by the Board of Directors. We also stated that Dr, Selders 
will gladly fill out an application form for the consideration of the 
Board. 


“As we have not heard further from you we would appreciate know- 
ing what action has been taken thus far on our request. Would you 
be good enough to favor us with a prompt reply. 

“Yours very truly, William F. Penniman, President.” 


U.S.A. vs. 


Then comes 363, which is from the Superintendent, Miss 
Mattie M. Gibson, back to Mr. Penniman, datzd Dec. 15, 1937: 
U. S. EXHIBIT 363 

“Dear Sir: 

“I regret this delay in replying to your letter of November 18th, 
as I was led to believe that the forms had been sent to your office, 
but due to the quite serious illness of Mrs. Tabb, my secretary, it 
must have been left undone, 

“T am herewith sending these forms for the use of members of your 
Medical Staff. 

“Sincerely yours, Mattie M. 


Gibson, Superintendent.” 


Then 364 is a letter from Mr. Penniman back to Miss Gibson. 


Mr. Kelleher:—As I understand it, the application of Dr. 
Selders, attached to Government Exhibit 364, should be with- 
drawn; and we now do so. 


Mr. Lewin:—Government’s Exhibit 364 from Mr. Penniman 
to Miss Gibson, Superintendent of Children’s Hospital, dated 
Dec. 18, 1937: ae 


“My Dear Miss Gibson: 

“T acknowledge with pleasure the 
ber 15th. 

“Relative to our request to permit Dr. Raymond E. Selders, Surgeon, 
attached to the Group Health Association, to attend patients who are 
members of the Group Health Association, while hospitalized in the 
Children’s Hospital, I take pleasure in handing you herewith the appli- 
cation which you forwarded and which has been prepared by Dr. Selders. 

“He has asked me to say to you that upon approval of his applica- 
tion, he will be happy to extend to the Children’s Hospital the fullest 
cooperation in all matters where it is felt that he or his services would 
be useful. 

“Pending such investigation as is found to be necessary, some of 
the hospitals have been good enough to grant permission to Dr. Selders 
to treat emergency cases, explaining that this is a customary privilege 
extended to physicians and surgeons who are duly licensed to practice 
in the District of Columbia. If this temporary courtesy could be 
extended to Dr. Selders in the interim period, it would be greatly 
appreciated. 

“Thanking you, I am, 

“Very sincerely yours, William F. Penniman, President.” 


EXHIBIT 364 


receipt of your letter of Decem- 


Now comes Exhibit 374, which was the letter that Mr. Kirk- 
patrick just identified. It is dated Feb. 2, 1938. To Miss Mattie 
M. Gibson, Superintendent, the Children’s Hospital : 


U. S) “EXHIBICN 374 
“My dear Miss Gibson: 

“This will refer to your letter of Dec. 15, 1937, addressed to 
Mr. William F. Penniman, and also Mr. Penniman’s reply of Dec. 18, 
1937, both of which relate to an application of Dr. Raymond E. Selders, 
a member of the staff of Group Health Association, Inc., for courtesy 
privileges at The Children’s Hospital. 

“Inasmuch as this matter is one of great importance to us, we will 
very much appreciate a prompt reply to this letter indicating what 
action has been taken in the matter of Dr. Selders’ application. 

“Very sincerely yours, 
“W. C. Kirkpatrick 
“President.” 

By Mr. Lewin: 

Q.—Now I hand you what purports to be a letter from Miss 
Gibson to you, dated Feb. 3, 1938, and ask if you received that 
in reply to your letter of February 2. 

A—I did. 

Mr. Lewin:—Exhibit 375 is a letter from the superintendent 
of Children’s Hospital, Miss Gibson, to Mr. Kirkpatrick, dated 
Feb. 3, 1938: 


U. S. EXHIBIT 375 
“Dear Mr, Kirkpatrick: 


“This refers to your letter of February 2nd regarding Dr. 
application for courtesy privilege at this Hospital, 

“As is our custom, we have referred this matter to the Credentials 
Committee of our Medical Staff and we shall see that you are promptly 
informed when that Committee has acted upon Dr. Selders’ application. 

“With all good wishes to you, I am 

“Sincerely yours, Mattie M. Gibson, Superintendent,” 


By Mr, Lewin: 

O.—Now, did you receive any further word or notification 
from Miss Gibson or the Children’s Hospital between that time 
and July 28, 1938? 

A,— I did not. 

Q.—Did you write again to the hospital on July 28, 1938? 

A—I did. 


Selders’ 
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O.—And did you write a similar letter to all of the other 
hospitals ? 

A.—I think substantially all of them, if not all of them. 

O.—Yes. Now, I show you what purports to be a copy of 
your letter dated July 28, 1938, addressed to Mr. Charles D. 
Drayton, the President of the Board of Trustees of Children’s 
Hospital. 

A.—That is a copy of the letter I wrote. 

O.—yYes. And you say the letter which you sent to almost 
all the others was exactly the same? 

A—I think it was identical. 

O.—What was the purpose of sending this letter, Mr. Kirk- 
patrick? 

Mr, Leahy:—I object. The letter speaks for itself. 

Mr. Lewin:—No. Just the purpose. 

Mr. Leahy:—That may be. 

Mr. Lewin:—Take a look at it, if you care to. 

(Mr. Leahy examined paper.) 

This is Government’s Exhibit 376, which is a letter from 
Mr. Kirkpatrick to Mr. Drayton, President of the Board of 
Trustees of Children’s Hospital, dated July 28, 1938: 


U. Ss, 
“My dear Mr. Drayton: 


“In view of Justice Bailey’s decision _yesterday establishing the legality 
of Group Health Association, Inc., it is respectfully requested that Dr. 
Raymond E. Selders, a member of our staff, be admitted to the courtesy 
staff of Children’s Hospital, and that he may attend members of this 
Association admitted as patients there. 

“We shall appreciate the courtesy of an early reply. 


“Very truly yours, W. C. Kirkpatrick, President.” 


By Mr. Lewin: 

O.—Now, I would like to ask you who is Justice Bailey to 
whom you refer. 

Tue Covurt:—I will tell you who he is. 

Mr. Lewin:—I would like the jury to know. 

Tue Court:—I think we all understand he is a member of 
this Court. 

Mr. Lewin:—A member of this Court. 

By Mr. Lewin: 

Q.—And what was the decision you were referring to? 

A.—Decision in declaratory judgment. 

Mr. Leahy:—I object. Just the fact. 

Mr. Lewin:—That is all we are asking for. 


Tue Wirness :—It is in the matter of a declaratory judgment 
brought by Group Health Association. 


By Mr. Lewin: 

O.—When was the suit for declaratory judgment brought by 
Group Health Association? 

A—tIn January 1938. 

O—January 1938. And it was brought before Justice Bailey 
of this Court? 

A—tThat’s right. 

Q—And do you remember what character of judgment it 
sought? 

A—To declare whether or not we were a corporation illegally 
engaged in the practice of medicine and whether we were 
engaged in the insurance business. 

O—And was Justice Bailey's decision on that law favorable 
or unfavorable? 

A—Favorable to our Association in both instances. 

O.—And what was it? 

A.—Generally that we were not engaged in any way in the 
practice of medicine; that we were in no way involved in the 
business of insurance. 

QO.—And was the purpose of that letter to bring that to the 
attention of these hospitals? 

A.—In the light of that decision to again renew our plea for 
admission of those doctors to those hospitals. 

Mr. Lewin:—Government Exhibit 377 is a letter on the letter- 
head of Charles D. Drayton, dated Aug. 4, 1938, and reads: 


U. S. EXHIBIT 377 


“My dear Mr. Kirkpatrick: 
“Yours of July 28th has been 
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matter is one of great importance and since our position heretofore has 
resulted from formal action taken by our board, you will understand 
that I am not able now to announce any change. I trust, therefore, 
you will allow us sufficient time to reconsider the matter in the light 
of subsequent developments. 


“Very truly yours, Charles D. Drayton, 
President, The Children’s Hospital.” 


Now, did you respond to that letter? 
A—Yes, sir. 


U. S. EXHIBIT 378 
“Dear Mr, Drayton: 


“Thank you very much indeed for your letter of Aug. 4, 1938, 

“It will be entirely satisfactory to the Association if you will take 
up at your next Board of Trustees meeting the question of Dr, Selder’s 
admission to the courtesy staff of Children's Hospital. 

“Very truly yours, W. C. Kirkpatrick, President.” 


By Mr. Lewin: 


O—Now, did you hear anything further from Mr. Drayton 
wai ihe ae Hospital between that time and Sept. 16, 1938? 
A—No, sir. 


U. S. EXHIBIT 379 
“Dear Mr. Drayton: 

“On Aug. 4, 1938, in response to my letter of July 28, 1938, you 
were good enough to advise me that the subject matter of my letter 
would be referred to your Board of Directors some time in September. 

“I shall appreciate it very much if I may be advised by you whether 
or not your Board has yet had an opportunity to give consideration to 
the subject matter of my letter of July 28, 1938. 

“Very truly yours, W. C. Kirkpatrick, President.” 


O.—Did you receive a reply from Mr. Drayton, the President 
of Children’s Hospital (indicating) ? 
A.—This letter was in response to that last letter. 


U. S. EXHIBIT 380 
“Dear Mr. Kirkpatrick: 
“Replying to yours of September 16th’— 


Tue Covurt:—A little louder, please. 

Mr. Lewin (continues reading) : 

“When I wrote you that The Children’s Hospital Board would meet in 
September, I was under a misapprehension. We have no: September 
meeting, but just as soon as the matter can be given consideration at 
the October 10th meeting, I will advise you further concerning our 
position. 

“Very truly yours, Charles D. Drayton, President.” 


By Mr. Lewin: 
O.—Did you receive another letter from Mr. Drayton? 
A—Yes, sir. 


U. S. EXHIBIT 381 
“Dear Mr. Kirkpatrick: 


“T have not been more prompt in replying to your several communica- 
tions dated July 28 and Aug. 6, 1938, asking that Dr. Raymond E. 
Selders, a member of your staff, be admitted to the courtesy s aff of 
The Children’s Hospital, and that he may attend members of your 
association admitted as patients there, for the reason that, in view of 
the several court proceedings now under way involving Group Health 
Association, Inc., it did not seem possible for us to give any final 
answer on any aspect of the controversy. 

“I believe you have been heretofore furnished with a copy of the 
memorandum of April 1, 1938, embodying the rule promulgated by our 
medical staff and adopted by our Board governing admissions to the 
hospital where an emergency exists and also the attendance upon such 
children of members of your staff. However, I am enclosing herewith 
another copy of that memorandum. 


“Yours very truly, Charles D. Drayton, President.” 


By Mr. Lewin: 

O.—Mr. Kirkpatrick, had you received before that time this 
copy of the memorandum that Mr. Drayton refers to? 

A—No. This is the first time I ever saw that. 

O.—The first time you ever saw it. Now, he talks about 
several court proceedings now under way. When was the Bailey 
decision? 

A.—Handed down July 27, 1938. 

O.—What court proceedings was he referring to in this letter? 
Were there any court proceedings? 

A.—I don’t know of any other court proceedings at the time 
of that letter. ; F 

Q.—Did you know anything about a bill in equity being filed 
by certain members of the District Medical Society in August 
1938? 

A.—There was a bill. I don’t know what you call a bill in 
equity but there was some legal action brought by three members 
of the Medical Society, Ruff and Titus, and I have forgotten 


the other’s name. 
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O.—Prentiss Willson. A defendant in this case? 

A—TIf he is a defendant in this case? 

Q.—Could you tell us what the nature of that suit was? 

_ 4.—If I understand it, it was a suit to enjoin us from operat- 
ing. 

Q.—And it was filed after the decision of Justice Bailey. This 
is in August. Can you state what the general grounds were for 
enjoining you? 

A.—I think they were substantially the same grounds that 
were involved in the suit for declaratory judgment, namely, that 
we were a corporation illegally engaged in the practice of medi- 
cine and that we were in the insurance business. 

Q.—Can you think of any other court proceedings that were 
pending at that time when this letter of Nov. 2, 1938, was 
written? 

A—Well, I think the grand jury proceedings. 

Q.—Grand jury proceedings? 

A—Yes. 

Q.—Can you think of any others? 

A.—tThe one we just referred to, the three doctors. 

Tue Court :—What date is the indictment? 

Mr. Lewin:—The date of the indictment is Dec. 20, 1938. 
That is over a month after this letter was written. 

The Witness:—You asked me if I knew what he was refer- 
ring to. I don’t know what he was referring to but I know 
what was going on. 


By Mr. Lewin: 


Q.—Were the Group Health doctors ever admitted to the 
aa Hospital during the period in which you were presi- 
ent: 

A.—No, sir. 

O.—That is, down to the date in the indictment, Dec. 20, 1938, 
they were not admitted? 

A—No, sir. 

Q.—And the letter I have just read you from Mr. Drayton 
is the last communication you received from them? 

A—tThat is correct. 

(Mr. Lewin then took the witness over a similar series of 
letters covering correspondence with Columbia Hospital and 
Dr. Percy M. Ashburn.) 

(The attorney, Mr. Lewin, then took the witness over the 
correspondence with Emergency Hospital and Mr. Gist Blair 
and Mr. B. B. Sandidge.) 

The correspondence indicated that Emergency Hospital had 
refused Dr. Selders a place on its staff and had stated patients 
could be admitted only for doctors on the staff. A conference 
was held between Major Blair, Dr. Mitchell, Mr. Sandidge, 
Mr. Horace Russell and Mr. Kirkpatrick. 

Next came similar correspondence between Penniman and 
Kirkpatrick and the Episcopal Eye, Ear and Throat Hospital 
represented by Henry P. Blair. 

Admission to the courtesy staff had been requested for Dr. 
Virginius Dabney. 


By Mr, Lewin: 

Q.—Did you receive any reply or replies from the Episcopal 
Hospital from Mr. Blair to either of your letters, dated July 28, 
1938, or Sept. 16, 1938? 

A.—No, sir, never did. 

O.—You had no further word from them down to the date of 
the indictment? 

A—No, sir. 

Q.—Let me ask you this: In the spring of 1938 were any of 
the Group Health patients—or let us put it this way: Were any 
persons, members of Group Health Association, actually treated 
at the Episcopal Eye, Ear and Throat Hospital? 

A—Yes, some 50 or 60 of them. 

O.—Who treated them? 

A,—Dr. Dabney. 

O.—What was the arrangement? 

A.—The arrangement was that Dr. Dabney took these patients 
in, you might say, through the back door. 

Mr. Leahy:—I object to the characterization by the witness. 
I move to strike his answer. 

Tue Court :—Yes, it is a characterization; it will be stricken. 


By Mr. Lewir: 


O.—Well, how did he take them in? : 
A.—Took them in as his own private patients without refer- 
ence to Group Health. 


US: AS ws 


Mr. Leahy:—I object to that; that must be based on hearsay. 

Mr. Lewin:—It is not hearsay; it is within the knowledge of 
the witness. 

Mr. Leahy:—The fact that Dr. Dabney may or may not have 
treated these persons as his private patients at the Episcopal 
Hospital could be nothing else than hearsay, and I move to strike 
the answer. 

Mr, Lewin:—No, it is not hearsay. You might just as well 
say that to all of this. The best evidence rule applies to docu- 
ments; it has no application to oral testimony within the knowl- 
edge of the witness. 

Tue Court:—I sustain the objection. Unless this gentleman 
was here how could he know? 

Mr. Lewin:—He knew because this line of correspondence 
shows he was head over heels engaged in this controversy per- 
sonally. 

Tue Court:—If you can indicate how he could have had any 
personal knowledge of this matter, all right; otherwise it would 
be hearsay. 

Then came correspondence between Penniman and Kirkpatrick 
with Dr. W. A. Bloedorn, Medical Director, George Washing- 
ton University Hospital, in which Dr. Selders had been refused 
hospital privileges. 

Attempts had also been made to secure courtesy staff privileges 
at the Eastern Dispensary and Casualty Hospital. 

A conference was held between Mr. Kirkpatrick, Mr. Ormand 
Loomis, executive assistant of the Home Owners’ Loan Board, 
who was secretary to Mr. Fahey; Mr. Baker, its treasurer, and 
another director with Mr. Rogers, the superintendent of the 
hospital, and Dr. Richard Young, chief of the medical staff. 
They discussed admission of members of the staff to the courtesy 
staff at the Casualty Hospital. 

The letters indicated that the hospital had referred the matter 
to the medical staff and thereafter had failed to appoint Dr. 
Selders. There followed correspondence with Dr. Lewis H. 
Taylor, President, Sibley Memorial Hospital. 


FEBRUARY 24, AFTERNOON 
On Feb. 24, 1938: 


U. S. EXHIBIT 412 
“My dear Doctor Selders: 


“Your application for Medical, Major and Minor Surgical, and Major 
Gynecological privileges in Sibley Memorial Hospital were, at your 
request, again submitted to the Executive Committee of the Medical 
Council of Sibley Memorial Hospital for reconsideration of their action 
in refusing the same. 

“I regret to inform you that the Committee did not reverse its action 
and your request has been refused. 


“Very sincerely yours, 
Lewis H. Taylor, M.D. 4 
“President, Sibley Memorial Hospital.” 


Next came correspondence with Mr. Eisenman, secretary and 
Mr. Aspinwall, president of Garfield Memorial Hospital. 

A conference had been_held between Mr. Kirkpatrick, Mr. 
Aspinwall, Mr. Ormand Loomis and Mr. Louis Reed of the 
Social Security Board. The final letter indicated the Staff of 
the Hospital had made no recommendation relative to the 
appointment of Dr. Selders to the Courtesy Staff. 

Then came correspondence with the Very Reverend Arthur A. 
O'Leary, S. J., President, Georgetown University. 

Government’s Exhibit 442 is Father O’Leary’s response dated 
Oct. 11, 1938: 

U. S. EXHIBIT 442 
“Dear Mr. Kirkpatrick: 

“In reply to your letter of Sept. 16th, 1938, I wish to state that 
at the meeting of the Executive Staff of Georgetown University Hos- 
pital, held yesterday, it was the decision of the Staff that no change 
should be made in the case of the refusal to admit Dr. Raymond E. 
Selders to the Courtesy Staff of Georgetown University Hospital. 

“Dr. Selders was informed on March 4, 1938, by Dr. Fred O. Coe, 
Secretary of the Executive Staff, that his application to treat minor 
surgical, major surgical and gynecological cases at the hospital had 
been rejected. 

“Very truly yours, 
“Arthur A, O’Leary, S.J., President.” 


Next were letters to Dr. J. Gregg Custis, executive officer, 
Board of Trustees and Fred McGee, president of the Board 
of Trustees of National Homeopathic Hospital. 

The government then presented correspondence between W. C. 
Kirkpatrick and H. E. Rice, credit manager, Washington Sani- 
tarium and Hospital, Takoma Park, Washington, D. C.; Robert 
A. Hare, M.D., and W. C. Kirkpatrick. 

There were also letters from Mr. Kirkpatrick to Dr. Caylor, 
the secretary of Providence Hospital. 
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And another from Mr, Kirkpatrick to Sister Rosa, the acting 
president of the board of trustees of Providence Hospital. 

Mr. Kirkpatrick testified in reply to questions that he and 
Mr. Ivan Carson, a trustee of G. H. A., Inc., had called on 
Mr. Rice, credit manager of the Washington Sanitarium and 
Hospital at Takoma Park, Maryland. 

Q.—Do you know why application had not been made to that 
hospital before that time? 

A.—Well, that hospital is located just outside of the District 
of Columbia, and we felt somewhat impelled to use the hos- 
pitals in the city before we went elsewhere. 

There followed discussion between attorneys on admissibility 
of evidence. 


By Mr, Lewin: 


O.—NMr. Kirkpatrick, by December 20, 1938, when this indict- 
ment was returned, what was the situation with regard to the 
hospitalization of Group Health Association patients? How 
many at that time were awaiting hospitalization and elective 
surgical operations? 

A.—About that time the number was in the neighborhood of 
forty-five. 

O.—And, now, what had happened during 1938 to account for 
the difference between the number that was waiting when you 
assumed office at the beginning of the year and this lesser 
number awaiting in December? 

A.—Well, as these were all elective cases, some of them con- 
cluded, along with their physician, that they could postpone— 

Mr. Leahy:—I object; that would be pure hearsay, if your 
Honor please. 

Mr. Lewin:—I don’t think it is hearsay. 

Tue Court:—Well, I think he may say it was postponed, if 
that is a fact, without stating the conclusions of others or him- 
self about it. 

Tue Wirness :—The operations were postponed, and in other 
cases they resorted to outside physicians to have the operations 
performed. 


Q.—And how were those doctors compensated ; do you know? 

By Mr. Lewin: 

O.—Now, who compensated those outside doctors who were 
not on the staff of Group Health Association, who performed 
these operations on Group Health members during ’38? 

A.—Group Health Association compensated them. 

Q.—So that was an additional expense for medical service 
to the salaries that you paid your regular staff? 

A.—It was. 

Q.—And why was it necessary for them to seek these out- 
side doctors? 

Mr. Leahy:—I object, if your Honor please. 

Tue Wirness :—Because the hospitals would not admit our 
physicians. 

Mr. Leahy:—Wait just a minute. 

Tue Court:—I thought you said— 

Mr. Leahy:—I don’t think it is competent, if your Honor 
please. 

Mr. Burke:—Argumentative. The question starts with “why.” 
It is an argumentative question. 

Mr. Lewin:—All questions starting with “why” are banned? 

Tue Courr:—What was the question, Mr. Lewin? 

Mr. Lewin:—I want to know why it was necessary for these 
members of Group Health to seek these outside doctors. 

Mr. Leahy:—How would he know except from hearsay? 
bin Lewin:—Oh, mercy! Hearsay! You are overworking 
that. 

Mr. Leahy:—I don’t think so, if your Honor please. 

Tue Court:—I think it is in the form of a conclusion, isn’t it? 

Mr. Lewin:—He paid the bills for all those. 

Mr. Leahy:—It does not answer the question. 

Tue Court:—I am agreeing with you absolutely. 

Mr. Lewin:—You agree with me? 

Tue Court:—Except that I think he should state why he 
paid them, why it was necessary for him to employ them and 
pay them. 

Mr. Lewin:—That is what I wanted to know. According to 
Mr. Burke’s idea any question beginning with “Why” is bad. 

Tue Courr:—You sometimes misconstrue my remarks. I am 
with you. 

Mr. Lewin:—I am so pleasantly surprised, your Honer. 

By Mr, Lewin: 

Q.—Now, Mr. Kirkpatrick, tell us— 

The Witness:—May I have the question repeated, please? 
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Mr. Lewin:—Gracious, I am afraid to do it. 

Mr. Leahy:—Go ahead; ask it again. 

Tur Covrr:—Let me put the question; then there will be 
no objection to it. 

Mr. Richardson:—I am not so sure about that. 


By Tue Court: 


O.—What was your reason for compensating these doctors? 

A.—Well, primarily because they presented us a bill for their 
services, 

O.—Well, what was your current obligation? 

A—Well, these members of Group Health Association were 
entitled to receive this service, and if we couldn't supply it with 
our own staff we felt obligated to supply it elsewhere. 

Tue Court:—I think that covers it. 


By Mr, Lewin: 


Q.—Why couldn't you supply it with your own staff? 

A.—For the reason that our own staff was not admitted to the 
hospitals to perform the operations that were needed. 

O.—Yes, sir. All right. 

Now, I shall show you Government’s Exhibit 458 and ask 
you if that is a copy of your letter to the defendant Thomas E. 
Neill, president of the Medical Society of the District of Colum- 
bia, dated March 21, 1938. 

A—lIt is. 

O—I show you Government's Exhibit 459 and ask you if that 
is the defendant Neill’s response to you, dated March 22, 1938. 

A—trThat is the response to that letter. 

Q.—I show you Government’s Exhibit 460 and ask you if that 
is a letter which you received from the defendant Neill, dated 
April 11, 1938. 

A—It is. 

Q.—And I show you Government's Exhibit 461 and ask you 
whether that is a copy of your reply to Dr. Neill, dated April 
19, 1938. 

A—tThat is a copy of my reply. 

Mr, Lewin:—Yes. I offer those letters in evidence. 

Here followed discussion of admissibility of evidence consisting 
of letters between G. H. A., Inc., and the hospitals. The letters 
were written by R. T. Berry, secretary of G. H. A., Inc. 

(Handing letters to Mr. Leahy.) 

(Letters heretofore marked Government’s Exhibits 458 
= 461, inclusive, for identification, were offered in evi- 

ence. 


FEesruary 25 


Tue Court:—Members of the jury: One of our alternate 
jurors is absent. We have a report that he is quite sick. I 
haven't yet any report as to exactly what his illness is, but I am 
informed it is something in the nature of an acute cold or 
influenza. I have taken the matter up with the attorneys and 
they have reached the understanding that they will let the matter 
go over until tomorrow. 


FEBRUARY 26—MorNING 


(The trial proceeded in the absence of the alternate juror who 
was ill.) 


Mr. Lewin:—May it please the Court, I should like to begin 
this morning with the reading of two exhibits which have been 
received in evidence: 


EXHIBIT 458 


Mr. Lewin:—Exhibit 458 is a letter from Mr. Kirkpatrick, 
president of Group Health Association, Inc., to the defendant 
Thomas E. Neill, president of the Medical Society of the District 
of Columbia, dated March 21, 1938: F 


“Dear Dr. Neill: 


“A situation arose yesterday, March 20, in regard to a member of 
Group Health Association who is seriously ill with coronary thrombosis, 
which gives us the gravest concern for the welfare of 2,500 members 
of our Association and their 3,500 dependents. If the instructions 
you are reported to have issued to a distinguished physician in good 
Standing with the Medical Society of the District of Columbia are 
correctly reported to us, your action not only discredits the medical 
profession as a whole but would violate every humane precept that 
has been the cornerstone of the practice of medicine since the time of 
Hippocrates. 

“The facts as reported to me in my official capacity as President 
of Group Health Association are these: 

“Dry, Richard H. Price, a member of the Group Health medical 
staff, has been attending a patient, a member of Group Health Associ- 
ation who has been suffering from a serious heart affliction known as 
coronary thrombosis. His condition reached such a serious stage 
yesterday that Dr. Price wished to call into consultation on the case 
a heart specialist of repute, who is a member of your Society. Dr. 
Price reports he was informed by this physician that he had been 
advised by you that he would not be permitted to enter into such 
a consultation. Dr. Price reports him as saying in effect that you 
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had ruled no member of the Medical Society of the District of Columbia 
could consult with a physician on the staff of G. H. A.; that he could 
not visit a member of ours or render any service in the presence of a 
Group Health physician, regardless of the critical nature of the case; 
that any contact or ‘consultation’ between this physician and a. staff 
physician of Group Health would have to be confined to formal notes 
or conversation on the telephone. 

“Dr. Price concurred with me that every concession should be made 
in order to obtain the services of this heart specialist for this patient 
and such arrangements were immediately concluded. Dr. Price informs 
me that the physician was both sympathetic and willing to give his ser- 
vices in any form consistent with the rules of the Medical Society 
of the District of Columbia. We appreciate his attitude and are happy 
to have obtained his services in view of the critical nature of the 
patient’s illness. 

“I feel sure that a gross misunderstanding has taken place as it is 
inconceivable that you, as President of the District Society, would 
take such an autocratic stand in committing the medical profession to 
an inhumane policy. If true, your leadership of the Medical Society 
has not only barred GHA physicians from their right to administer to 
human needs in the hospitals of Washington but from their right and 
their duty to avail themselves of the benefits of consultation with other 
leaders of the Medical profession in administering to their patients. 

“It is vitally important that we have a clear understanding of your 
position in the matter immediately. I, therefore, await word from you. 

“Your very truly, 
“W. C. Kirkpatrick, 
“President.” 


U. S. EXHIBIT 459 


Mr. Lewin:—I will now read Government Exhibit 459, which 
is Dr. Neill’s response to Mr. Kirkpatrick’s letter, which is dated 
March 22, 1938, written on the letterhead of The Medical Society 
of the District of Columbia: 


“My dear Mr. Kirkpatrick: 


“I acknowledge your letter of March 21st in which you refer to the 
occasion when Dr. Richard H. Price, a member of the medical staff 
of the Group Health Association is said to have endeavored to enlist 
the services of a member of the Medical Society of the District of 
Columbia as a consultant in connection with the treatment of a mem- 
ber of your Association. 

“In view of the statements contained in your letter, and the wide 
publicity given to it in the public press, it is obvious that the primary 
purpose of your communication is to create in the public mind an 
erroneous impression as to the attitude of the Medical Society of the 
District of Columbia and the members thereof in rendering medical 
aid to the community in general, 

“In order to have a proper appreciation of the questions involved 
it is first necessary to have a correct understanding of the facts. In 
the case referred to by you, it is my understanding that the services 
of the consultant in question were solicited by a member of the family 
of the patient because of the fact that on a prior occasion he had 
treated a member of the family of the patient for a like ailment. When 
it developed that the patient was being treated by Dr. Richard H. Price, 
a member of the staff of the Group Health Association, the consultant 
sought my advice as to whether it was permissible under the Constitution 
of the Society for him to enter into consultation with a member of 
your medical staff. Having in mind the Constitution of the Medical 
Society, which provides that: 

‘No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever 
name called or however organized, engaged in the practice of medicine 
within the District of Columbia or within ten miles thereof, which 
has not been approved by the Society.’ 
and considering the fact that the Group Health Association has not 
been approved by the Medical Society, I advised the consultant that 
under the provisions of the Constitution of the Society, he was not 
authorized to enter into consultation with Dr. Price. 

“I am advised that the consultant informed Doctor Price that while 
he could not see the patient in consultation, nevertheless, he would 
gladly see the patient independently and render whatever medical 
service might be needed. Agreeable to the wishes of the patient, the 
consultant called upon him, made a diagnosis and gave advice as to 
treatment, all of which was communicated to Doctor Price. 

“A frank and fair disclosure of the facts clearly indicates that the 
best interests of the patient were in every respect safeguarded, and 
in no wise did he suffer any detriment. 

“The Group Health Association is engaged in the practice of medicine 
in the District of Columbia in violation of the provisions of the Act 
of Congress known as the ‘Healing Arts Practice Act,’ in force in 
this District, which is a comprehensive act for the government, regu- 
lation and control of the practice of medicine. Because of the fact 
that the Group Health Asscciation is illegally engaged in the practice 
of medicine, it has not, and cannot, be approved by the Medical Society 
us a proper organization to engage in the practice of medicine in this 
District. 

“Notwithstanding the fact that the United States District Attorney 
has ruled that the Group Health Association is engaged in the practice 
of medicine in violation of law, nevertheless, it has persisted in the 
continuance of this illegal practice. The Constitution of the Medical 
Society is binding upon its members, and as President of the Society, 
I am obligated, when called upon, to advise the members of the 
Society that the provisions of its Constitution are mandatory and 
must be adhered to. 

“I have no discretion to suspend the provisions of the Constitution 
of the Society, and so long as the Group Health Association persists 
in the practice of medicine in violation of law, it is my bounden 
duty to advise the members of the Society that under its Constitution 
they are not authorized to enter into consultation with the hired 
agents of the Group Health Association. 
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“In conclusion, I desire to emphasize that this does not mean that 
the members of the Group Health Association, or any other mem- 
bers of the community, will be deprived of proper medical attention. 
On the contrary, the members of the Medical Society stand ready at 
all times to render necessary and proper medical attention to all per- 
sons in the community, including the members of the Group Health 
Association, 

“Very truly yours, 
“Thomas E. Neill 
“Thomas E, Neill, M.D., President, 
“The Medical Society of the Dis- 
trict of Columbia.” 


U. S. EXHIBIT 322 


Mr. Kelleher: 


“Report of Hospital Committee Submitted Nov. 11, 1937: 

“In view of the resolution adopted by The Medical Society of the 
District of Columbia on the evening of Nov. 3, 1937, the Hospital 
Committee held a meeting, at my office, on the evening of Nov. 9, 
1937 and recommends that the Medical Society of The District of 
Columbia send the following resolution to the medical boards of the 
various local hospitals for interpretation to the Boards of Directors 
of those hospitals: 

“That the hospitals accept patients from Group Health Association, 
Inc., provided that Group Health Association, Inc., is responsible for 
their financial obligations; that these patients only be treated by the attend- 
ing, associate, assistant and courtesy staff physicians of the respective 


local hospitals. 
“J. Ogle Warfield Jr. 
“Chairman, Hospital Committee.” 


Mr. Kelleher:—At the bottom is a handwritten note which 
reads as follows: 


“The Med. Soc. of D. C. voted on Nov. 11, 1937 to recommit their 
report to the Hospital Committee for further consideration.” 


U. S. EXHIBIT 323 
Mr. Kelleher:—Exhibit 323 is written on the letterhead of 


Dr. J. Ogle Warfield Jr. This is headed “Report of the Hos- 
pital Committee, Dec. 1, 1937”: 


“The Hospital Committee submits the following resolution: 

“Resolved, That as a matter of educational policy the Medical Society 
of D. C. strongly recommends that all hospitals engaged in the teaching 
and training of residents, interns, and nurses, where possible, follow the 
recommendation of The American Medical Association regarding the 
constitution of their entire Medical Staffs, namely, that each appointee 
be a member of the Medical Society of D. C. or a local Medical Society 
in this immediate neighborhood and a member of American Medical 
Association. 

“Mr. President, I move that this resolution be adopted and a copy of 
it be sent to each of the local hospitals. 


“J. Ogle Warfield Jr. : 
“Chairman, Hospital Committee.” 


U. S. EXHIBIT 83 


Mr. Kelleher:—Exhibit 83 is an original letter from the 
defendant C. B. Conklin, Secretary, The Medical Society of 
the District of Columbia to Dr. J. Ogle Warfield Jr., Chairman, 
Committee on Hospitals, The Medical Society of the District 
of Columbia, Washington, D. C., dated Feb. 25, 1938: 


“Dear Doctor Warfield: 


“Pursuant to action of the Executive Committee, in session on the 
evening of Feb. 21, 1938, the enclosed resolution, which was presented 
to the Society at the Business Meeting in February, was ordered referred 
to the Hospital Committee for consideration and report. 

“Very truly yours, 
“C. B. Conklin, M.D., 
“Secretary.” 


Mr. Kelleher:—And the enclosed resolution is as follows: 


“Resolution presented at the Business Meeting of the Medical Society 
of the District of Columbia, in session on Feb, 2, 1938, by Dr. Thomas 
P. Mattingly; ordered referred to the Executive Committee for con- 
sideration and report. 

“That the proper agency of the Medical Society be instructed to 
present at our next stated mecting the facts relating to the present status 
of Group Health physicians at the various Washington hospitals pre- 
liminary to appropriate disciplinary action, in event any hospital has 
ignored the Medical Society’s wishes in the premises,” 


U. S. EXHIBIT 313 


Mr. Kelleher:—Exhibit 313 is an original letter from the 
defendant Dr. Warfield: 


“Dr. W. Warren Sager, 
1835 Eye Strect N.W., 
Washington, D, C. 
"Dear Dr. Sager: 

“J would appreciate your inquiring of your hospital which you represent 
cn the Hospital Committee whether any action has been taken on the 
names or applications of physicians or surgeons connected with Group 
Health Association, Inc., also has your hospital recently revised its lists 
of courtesy and staff physicians and surgeons? 

“Sincerely, 
“J. Ogle Warfield Jr. 
“Chairman, Hospital Committee.” 


“Feb. 3, 1938. 


A.M. A. 


ET AL. 169 


U. S. EXHIBIT 312 


Mr. Kelleher:—Exhibit 312 is headed “Committee on Hos- 
pitals"—the testimony is that a letter similar to Exhibit 313 
went to all of the members of the hospital committee, listed on 
Exhibit 312, and their names are as follows: 


“Committee on Hospitals 

"1937-38 

“(Garfield) Chairman: J. Ogle Warfield Jr. 

“Childrens—1726 Eye Street N.W., Washington, D, C, 

“Georgetown—Leon A, Martel, 1801 Eye Street, N.W. Na. 7200. 

“Episcopal—William H. Jenkins, The Connecticut Apts. Di, 3200. 

“‘Homeopathic—Gregg C. Birdsall, 1832 Kalorama Rd, N.W., Co. 3350. 

“Casualty—J. Rogers Young, 1400 M Street, N.W., Met. 2419, 

“Emergency—William B. Marbury, 2238 Q Street, N.W., No. 8600. 

“Columbia—Jerome F, Crowley, The Connecticut Apts., Di. 3200. 

“Providence—J. P. Shearer, Farragut Medical Bldg., Di. 5870. 

“G. Washington—W. Warren Sager, 1835 Eye Street, N.W., Na. 7200, 

“John H. Trinder, 1746 K Street, N.W., Di. 4620. 

“Sibley—Jessie T, Mann, 1024 Mass. Ave., N.E., Li. 6440. 

“Counsel for Medical Society of D, C.— 

“Frederick A, Fenning, 940 Shoreham Building, Washington, D. C. 
Phone: National 1194, 

“President of Medical Society of D. C— 

“Dr. Thomas E. Neill, 1824 Mass. Ave., N.W. Phone: Decatur 1707 or 

“2810 35th Street, N.W. Phone: Cleveland 0026.” 


Mr. Kelleher:—Exhibits 314 through 321 are replies which 
the defendant Dr. Warfield received in response to letters sent 
to members of the committee. 


U. S. EXHIBIT 321 


Mr. Kelleher:—Exhibit 321 is written on the letterhead of 
Earle G. Breeding. It is dated Feb. 8, 1938, and addressed to 
Dr. John H. Trinder, The Parkwood, 1746 K Street N.W., 
Washington, D. C.: 


“Dear Doctor: 

“Referring to the enclosed inquiry of Dr. Warfield, I wish to advise 
there have been no applications of physicians or surgeons connected with 
the Group Health Association, Inc., for the courtesy of the Episcopal 
Hospital to date. 

“The Hospital has recently revised its courtesy list and this list may 
be obtained by applying to the Superintendent of the Hospital if your 
committee requests it. 

“If any further information is required, I will be glad to give it to 
you or you may obtain same from the acting Superintendent. 

“Very sincerely, 
“Earle G. Breeding, M.D.” 


U. S. EXHIBIT 320 


Mr. Kelleher:—Exhibit 320 is a letter dated Feb. 4, 1938, 
under the letterhead of Columbia Hospital for Women, signed 
by P. M. Ashburn, Superintendent, addressed to Dr. J. Ogle 
Wale Jr., 1726 Eye Street N.W., Washington, D. C. 

t reads: 


“My dear Doctor Warfield: 

“Dr. Jerome F. Crowley has asked me if I would give you the informa- 
tion which you request in your letter to him dated February 3, and I 
take pleasure in doing so. 

“This hospital has not as yet taken any action on the application of any 
physician or surgeon connected with the Group Health Association. 

“This hospital has not recently revised its list of courtesy and staff 
physicians and surgeons. 

“Very truly yours, 
“P. M. Ashburn, 
“Superintendent.” 


U. S. EXHIBIT 319 


Mr. Kelleher:—Exhibit 319 is an original letter under the 
letterhead of the National Homeopathic Hospital, Washington, 
D. C., from Frances Whitlock Hall, Superintendent of that hos- 
pital, to Dr. J. Ogle Warfield Jr., Chairman, Hospital Com- 
mittee, 1726 Eye Street N.W., Washington, D. C. 


“My dear Dr. Warfield: 

“In compliance with your request to Dr. Birdsall, I am enclosing 
copies of the two letters, one of which is being sent to every member 
of our Courtesy Staff of 1937. 


“J am also enclosing copy of a letter sent to Mr. Penniman under 
date of Nov. 9, 1937. 

“I believe the letters are self-explanatory in showing that the hospital 
has recently revised its list of courtesy and staff physicians and sur- 
excluding those who are not members of an organized Medical 

ociety. 

“Sincerely, 
“Frances Whitlock Hall, 
“Superintendent.” 


U. S. EXHIBIT 318 


Mr. Kelleher:—It is Exhibit 318, dated March 18, 1938, It is 
under the letterhead of National Homeopathic Hospital, Wash- 
ington, D. C. It reads as follows: 

Trus of the National H ic Hospital revisi 
Courtesy Staff for 1938, We Wek wane - to 


your name to the 
find that the Medical Society of the District of Columbia does not li 
your name among its members, 
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“The rules of the Hospital governing staff members requires member- 
ship in a local medical society of the District of Columbia, nearby 
Maryland, or Virginia. 

“Will you kindly advise me if you belong to any of the medical 
societies, at your earliest convenience, 


“Yours very truly,” 
U. S. EXHIBIT 317 


Mr. Kelleher:—Exhibit 317 is a letter under the letterhead 
of National Homeopathic Hospital, from Fred McKee, to the 
defendant Dr. J. O. Warfield, Chairman of American Medical 
Association Committee, 1726 Eye Street N.W., Washington, 


. oe 


“Dear Dr. Warfield: 

“I am enclosing you herewith for your files, copy of letter written 
to each member of our Courtesy Staff, and also a copy of letter that 
has been written to those who we found were on the list, but were not 
members of any medical association, 

“Your very truly, 
“Fred McKee 
“President, 
“Board of Trustees.” 


U. S. EXHIBIT 316 


Mr. Kelleher:—Exhibit 316 is a handwritten letter from G. C. 
Birdsall, M.D., 1832 Kalorama Road, Washington, D. C., dated 
Feb. 10, 1938: 


“Dear Doctor: 

“The National Homeo, Hospital met all requirements when appointing 
staff and courtesy staff. I asked the superintendent to mail you copies 
of the letters which were mailed out. All members were required to be 
affiliated with organized medical society either in the District or sur- 
rounding adjacent counties. A few of the younger men were given to 
May to affiliate themselves with their medical society before their applica- 
tions could be accepted. 

“Very truly, 
“G. C, Birdsall.” 


U. S. EXHIBIT 315 


Mr. Kelleher:—Exhibit 315 is a letter from Dr. William B. 
Marbury to the defendant Dr. J. Ogle Warfield Jr., 1726 Eye 
Street N.W., Washington, D. C., dated Feb. 9, 1938. 


“Dear Dr. Warfield: 

“I have your letter of February 3rd. I have inquired at Emergency 
Hospital whether or not there has been any change in the situation in 
regard to the Group Health Association, and also whether there has been 
any revision of the courtesy list and staff appointments. Apparently the 
hospital has not taken any new action in regard to physicians of the 
Group Health Association, Inc. They cannot treat patients at Emergency 
Hospital because they do not belong to the D. C. Medical Society. 

“The notices in regard to the courtesy list and staff physicians go 
out in April. There have been no recent changes in any of these 
appointments. I hope this gives you the information desired. 

“Very sincerely yours, 
“William B. Marbury.” 


U. S. EXHIBIT 314 


Mr. Kelleher:—Exhibit 314 is an original letter from the 
defendant J. Rogers Young to the defendant J. Ogle Warfield 


Jr., dated Feb. 9, 1938: 
“Dear Dr. Warfield: 


“In response to your inquiry of February 3, I wish to inform you that 
the Eastern Dispensary and Casualty Hospital is at this time revising 
its lists of courtesy and staff physicians and surgeons. To date we have 
had no application from any physician or surgeon connected with the 
Group Health Association, 

“Tf there is any further information I can give you regarding this 
matter, I shall be glad to cooperate with you in any way. 

“Very truly yours, 
“J. Rogers Young.” 


U. S. EXHIBIT 296 


Mr. Kelleher:—Exhibit 296 is a questionnaire which was 
addressed to all the hospitals in Washington. 296, which was 
filled out and returned by the National Homeopathic Hospital. 


“1, What communication has your hospital had from Group Health 
Association, Inc,?” 

Answer (in pen handwriting): “Received circular letter dated Novem- 
ber 8.” 

“2, What reply has your hospital made to Group Health Association, 
Inc.? 

“No action would be taken until Group Health Assoc. was approved 
by D. C. Med. Soc. 

“3. Which, if any of the following Doctors are now members of your 
Medical Staff in any capacity or have privileges to practice in your 
hospital? 


“Dr. Henry Rolf Brown. No. 
“Dr. Allan E. Lee. Yes. 
“Dr, Mario Scandiffio, Yes. 


“Dr. R. Stephen Hulburt. No. 
“Dr. Raymond E. Selders. No. 
“Dr, Edmond B, Wells. No.” 


A. M. A. 


BT. WA. 


In handwriting is the following note: 


“Courtesy staff: Lee, obstetrics; Scandiffio, pediatrics; both have had 
patients in hospital formerly. Further action regarding them awaits 
the action taken by D. C. Med. Society.” 


Next question: 

“4. Is your hospital in sympathy with the policies of The Medical 
Scciety of D. C.? 

“Yes—one hundred per cent. 

“5. Is the entire Medical Staff of your hospital reappointed annually? 

“Yes. 

“6. Are appointments to the Medical Staff of your hospital approved 
by the Medical Staff? 

“Yes. 

“7. What governing body of your hospital finally makes appointments 
to the Medical Staff? 

“Board of Trustees. 

“8. Does your hospital require membership in the Medical Society of 
D. C. as a qualification for appointments to its Medical Staff? 

“Yes—Required since Jan. 1, 1937. 

“9. What percentage of the entire medical staff of your hospital are 
members of the Medical Society of D. C.? 

“One hundred per cent—not all of courtesy staff. 

“10. Does your hospital require membership in the A, M, A. as a 
qualification for appointment to its Medical Staff? 

“Only through membership in D. C. Med, Soc. 

“11, What percentage of the entire Medical Staff of your hospital are 
members of the A. M. A.? 

“One hundred per cent. 

“12. Is your hospital a beneficiary of Community Chest funds? 

“Yes, 

“13. Will you kindly make any other inquiry that you think might be 
pertinent at this time? 

“The Hospital wants to co-operate with D. C. Med. Soc.—Would like 
advice about course to pursue regarding applications from patients holding 
Group Health Assoc. Also regarding consultations in such cases. 

“Frances Whitlock Hall, 
“Superintendent.”’ 
“G. C. Birdsali— 
“For Hospital Committee” 


U. S. EXHIBIT 311 


Mr. Kelleher:—Exhibit 311 is a handwritten memorandum, 
which has been identified as being in the handwriting of the 
defendant Warfield. At the top of one column is the word 
“Doctors”; at the top of the other is “Require membership in 
D. C. Medical Society,” and listed on the left-hand column are 
the names of the Washington, D. C., hospitals. 


“Georgetown—Doctor. None. 

“Require membership in D. C. Medical Society. 

“Episcopal—Doctor. None. 

There is no answer to the question in the second column. 

“Homeopathic.”” The name Scandiffio is stricken out and also the 
zero is stricken, in pen. 

“Require membership in D. C. Medical Society. Yes. 

The next is: 

“Casualty—Doctor. None. 

“Require membership in D. C. Medical Society. 

“Qualified for membership in local Society.” 

“Emergency—Doctor. None. 

“Require membership in D. C. Medical Society. 

“Columbia—Doctor. None. 

“Require membership in D. C. Medical Society. 

“Providence—Doctor. None. 

“Require membership in D. C. Medical Society. 

“George Washington—Doctor. None. 

“Require membership in D. C. Medical Society. No. 

“Sibley—Doctor. Scandiffio. 


Yes. 


Yes. 
No. 
Yes. 


“Require membership in D. C. Medical Society. No. 
“Garfield—Doctor. None. 

“Require membership in D. C. Medical Society. Yes. 
“Childrens—Doctor. None. 

“Require membership in D. C. Medical Society. Yes.” 


Exhibit 324 is offered only as against the defendant Warfield. 


U. S. EXHIBIT 324 


“Report of the Hospital Committee submitted to the Executive Com- 
mittee of the Medical Society of the District of Columbia on March 28, 
1938, and to Medical Society April 6, 1938, : 

“The Hospital Committee has purposely avoided the submission of 2 
list of local hospitals for approval of the Medical Society. The eleven 
local hospitals therefore remain approved by the Medical Society as of 
Noy. 4, 1936. ‘To have attempted to re-approve these hospitals last fall 
or this winter would have detrimentally created conflicts between the 
Medical Society and some of the local hospitals because of attempted 
enforcement of the provisions of Chapter IX, Article IV, Section five 
of the Constitution of the Medical Society.” 


Mr. Kelleher:—The first sentence of the second paragraph, 
or a portion thereof, is stricken, and inserted in handwriting of 
defendant Warfield are certain words. I will first read the sen- 
tence as it was originally and then the sentence as changed by 
Dr. Warfield, 

“Tn an effort to hinder the operation of Group Health Association, Inc. 


in the local private hospitals, the Medical Society adopted a resolution on 
Nov. 3, 1937.” 


U. SS A, VS. 


The sentence as changed reads as follows: 


“In an effort to maintain the high standards of practice in the local 
private hospitals, the Medical Society adopted a resolution on Nov, 3, 
1937 directing the Hospital Committee to recommend the best way of 
bringing the questions involved to the attention of the Medical boards 
and boards of directors of the various local hospitals to insure the 
maximum amount of accomplishment with the minimum amount of 
friction and conflict. On Dec. 1, 1937 the Hospital Committee submitted 
a resolution, which was adopted, that the Medical Society recommend 
to the hospitals that they follow the recommendation of the American 
Medical Association, namely that each hospital appointee be a member 
of his or her local medical society and a member of the American 
Medical Association. 

“On Feb. 2, 1938 the Medical Society adopted a resolution requesting, 
at the next stated meeting, the facts relating to the present status of 
Group Health physicians at the various Washington hospitals.” 


And the rest of the sentence is stricken. It reads as follows: 


“preliminary to appropriate disciplinary action in event any hospital had 
ignored the Medical Society’s wishes in the premises.” 


Mr. Kelleher:—The report then continues: 


“This resolution was referred 
turn to the Hospital Committce. 

“The Hospital Committee reports that, at this time, the majority of 
local private hospitals contain in their by-laws a provision that a physician 
in order to practice in the hospital must be a member or qualified for 
membership in his or her local Medical Society. 

“Only three of the local hospitals, (Columbia, Sibley and George Wash- 
ington) have not followed this recommendation of the American Medical 
Association. 

“All of the local private hospitals are co-operating fully with the 
Medical Society in respect to Group Health Association, Inc. At the 
present time only one of the local hospitals has on its staff list the name 
of a physician connected with Group Health Association, Inc, This 
hospital does not revise its staff list annually, as do the other hospitals, 
but it has assured the Chairman of the Hospital Committee that steps 
have been taken to deny this physician hospital privileges. 

“The Hospital Committee urges that the Medical Society continue 
their full cooperation and avoid conflict with any of the local private 
hospitals. 


to the Executive Committee and in 


“J. Ogle Warfield Jr. 
“Chairman, Hospital Committee.” 


Mr. Kelleher:—I ask permission to pass to the jury for their 
inspection Exhibit 296, which is the questionnaire; 311, which is 
the handwritten memorandum of Dr. Warfield, and 324, which 
is a draft of full report. 

Mr. Leahy:—I think the jury ought to be instructed by your 
Honor that this is simply a memorandum of Dr. Warfield’s in 
his own handwriting; that it is only offered against him, and 
that there is no evidence in the world that any other defendant 
in this case had any knowledge of it whatsoever. 

Mr. Lewin:—I am permitted to read an excerpt from Exhibit 
325, which has been identified as the transcript of the record 
of the proceedings of the first session of the case before the 
Executive Committee of the Medical Society of the District of 
Columbia, which is entitled, “Compensation, Contract and Indus- 
trial Medicine Committee of the District of Columbia, Com- 
plainant, vs. Allan E. Lee and Mario Scandiffio, Defendants.” 

This session was held on Monday, Dec. 6, 1937, in the Hearing 
Room of the Medical Society of the District of Columbia. 

“The above entitled matter came on for hearing before the Executive 
Committee of the Medical Society of the District of Columbia, pursuant 
to notice, at 8 o’clock p. m. 

“Present: E. Hiram Reede (Chairman), John A. Reed, Henry R. 
Schreiber, Raymond T. Holden Jr., William T. Gill Jr., Thomas E, Neill, 


C. N. Chipman, William M. Sprigg, F. X. McGovern, H. C. Macatee, 
Sterling Ruffin, C. B. Conklin, and R. Arthur Hooe.” 


U. S. EXHIBIT 326 


Mr. Lewin:—And from Exhibit 326, which is a transcript of 
the record of the second session, held on Dec. 10, 1937, in the 
Hearing Room of the Medical Society of the District of Colum- 
bia, Friday, Dec. 10, 1937: 


“The hearing in the above-entitled matter before the Executive Com- 
mittee of the Medical Society of the District of Columbia was resumed, 
pursuant to the adjournment, at 8 p. m. 

“Present: E. Hiram Reede (chairman), Raymond T. Holden Jr, 
F. X. McGovern, Daniel L. Borden, Henry R. Schreiber, William 
M. Sprigg, Henry C. Macatee, R. Arthur Hooe, C. N. Chipman, John 
A. Reed, R. Lomax Wells, Earle G. Breeding and C. B. Conklin.” 


U. S. EXHIBIT 327 


Mr. Lewin:—And from Exhibit 327, the transcript of the 
record of the third session, of that case, held in the Hearing 
Room of the Medical Society of the District of Columbia, on 
Thursday, Dec. 16, 1937: 

“The hearing in the above-entitled matter before the Executive Com- 


mittee of the Medical Society of the District of Columbia was 
pursuant to the adjournment at 8 o'clock p. m, 


A. M. A. 


ET. AL, 171 


“Present: E. Hiram Reede (chairman), Daniel L. Borden, C. N, Chip- 
nan, C. B, Conklin, H. A, Fowler, R. T, Holden Jr., R. Arthur Hooe, 
H. C. Macatee, F. X. McGovern, Thomas E. Neill, John A. Reed and 
Sterling Ruffin.” 


U, S. EXHIBIT 328 


Mr. Lewin:—And from Exhibit 328, which is a transcript of 
the record of the fourth session of the Lee and Scandiffio trial 
held in the Hearing Room of the Medical Society of the District 
of Columbia on Monday, Dec. 20, 1937: 


The above entitled matter came on for further hearing before the 
Executive Committee of the Medical Society of the District of Columbia, 
pursuant to adjournment, at 8 o'clock p, m. 

“Present: E. Hiram Reede (chairman), Daniel L. Borden, C. N. Chip- 
man, C, B. Conklin, H, A. Fowler, R. T. Holden Jr., R. Arthur Hooe, 
F. X. McGovern, Thomas E, Neill, John A. Reed, Sterling Ruffin 
and W. M. Sprigg.” 


Mr. Lewin:—Now, I wish to resume the reading of the 
minutes of the meetings of the District Medical Society of 
the District of Columbia. I had read up through the month 
of February, 1938. I will begin with March 2, 1938. 


“Minutes of the stated meeting of the Medical Society of the District 
of Columbia, held Wednesday, March 2, 1938, at 8 p. m. 

“Dr. Daniel B. Moffett, First Vice President, presiding. 

“Present: Drs. Edgar M. McPeak, James A. Cannon, A. L. Stavely, 
Luther H. Reichelderfer, William J. Mallory, Don Johnston, Thomas 
C. Thompson, R. Arthur Hooe, Jerome F. Crowley, Henry A. Montat, 
Harry A. Spiegel, Victor B. Rench, J. Lawn Thompson, A. Frances 
Foye, William Gerry Morgan, H. C. Macatee, Arch L. Riddick, John 
H. Trinder, Oscar B. Hunter, Thomas E. Mattingly, W. C. Gwynn, and 
other members to the number of about 150. 

“The Minutes of the preceding meeting, held February 23, were read 
and approved.” 


We now turn to page 3: 


“Dr. Sprigg read from the agenda the notice sent to all members 
as follows: 

“Notice to all members: 

“You are hereby notified that pursuant to Chapter X, Article 11, of 
the Constitution of the Society, the report, finding and recommendation of 
the Executive Committee upon the charges made in writing under date 
of Nov. 22, 1937, by the Compensation, Contract and Industrial Medi- 
cine Committee against Mario Scandiffio, M.D., member of the Society, 
specifically charging him with having violated Chapter IX, Article III, 
Sections 1 and 2, and Chapter IX, Article IV, Section 5, of the Con- 
stitution of the Society, will be submitted at a meeting of the Society to 
be held Wednesday, March 2, 1938, at 8 P. M., in the Medical Society 
Building, for appropriate action by the Society pursuant to its Constitution. 

“Dr. Sprigg, in continuing, read the following report, finding and 
recommendation of the Executive Committee: 


“Washington, D. C. 
“Feb. 21, 1938. 

“The Medical Society of the District of Columbia. 

“In the matter of Mario Scandiffio, M.D. 

“Whereas, the Compensation, Contract and Industrial Medicine Com- 
mittee, by its Chairman, R. Arthur Hooe, M.D., under date of Nov. 
22, 1937, did submit in writing to the Executive Committee charges against 
Mario Scandiffio, M.D., a member of the Medical Society of the District 
of Columbia, specifically charging him with having violated Chapter IX, 
Article III, Sections 1 and 2, and Chapter IX, Article LV, Section 5, 
of the Constitution of the Society. 

“And Whereas, after due notice to the said Mario Scandiffio, M.D., 
the Executive Committee did hold hearings at which the said Mario 
Scandiffio, M.D., with his counsel, did appear, did testify in his own 
behalf, did produce witnesses in his defense, and was accorded full and 
fair hearing in response to said charges; the said charges were fully 
and impartially investigated, and at the conclusion of the said hearings, 
arguments, both oral and written, were submitted by counsel for said 
Mario Scandiffio, M.D. 

“Thereafter, all of the evidence adduced at the said hearings was duly 
considered by the Executive Committee, und upon consideration thereof, 
the said Executive Committee, by more than a two thirds vote, finds the 
said Mario Scandiffio, M.D., guilty of violating Chapter IX, Article ILI, 
Sections 1 and 2, and Chapter IX, Article IV, Section 5, of the Con- 
stitution of the Medical Society of the District of Columbia, as charged 
by the Compensation, Contract and Industrial Medicine Committee, and 
recommends that he be expelled from said Society. 

“And it is further ordered, that the report, findings and recommendation 
of the Executive Committee be submitted in writing to the Medical Society 
of the District of Columbia et its next regular business meeting for such 
action as may be deemed proper pursuant to its Constitution. 

“William Mercer Sprigg, 
“Chairman, Executive Committee, 

“Dr. Sprigg made a motion to the effect that the report of the Executive 
Committee be received and the matter of the recommendation be brought 
up for action by the Society at the meeting to be held on March 16, 1938. 
Seconded, and finally unanimously adopted.” 


“Dr. R. Arthur Hooe was recognized. He stated that from time to 
time he and members of the Compensation, Contract and Industrial Medi- 
cine Committee, have been approached by members of the Society, stating 
that Dr. So-and-So is doing refraction work, performing surgical opera- 
tions, or doing eye, ear and throat work for Group Health Clinic, The 
question is invariably asked of the committee as to what it intends to do 


172 US. 
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nbout it. Dr. Hooe said he, upon further inquiry of the member of the 
Society, is told that his information is all hearsay. Dr. Hooe urged the 
members to get facts and not hearsay evidence, as hearsay evidence was 
of no value.” 


The minutes are signed C. B. Conklin, Secretary. 
Now I turn to: 


“Minutes of the meeting of the Medical Society of the District of 
Columbia, held March 16, 1938, 8 P. M. 

Dr. Thomas E. Neill, President, presiding. 

“Present: Drs. William J. Mallory, John D, Thomas, John B. Nichols, 
Henry B. Gwynn, John H. Trinder, Prentiss Willson, E. Hiram Reede, 
H. H. Schoenfeld, E. J. Cunning, H. S. Bernton, F. X. McGovern, 
Thomas E. Mattingly, Grant S. Barnhart, George R. Trible, Worth B. 
Daniels, Alma Jane Speer, Edmund M. Ellerson, Marvin M. McLean, 
Frank L. William, J. A. Murphy, and other members to the number of 
about 175. 

“The Minutes of the preceding meetings held March 2 and March 9 
were read and approved. One correction was suggested by Dr. J. H. 
Trinder, who stated that he did not make the motion concerning Dr. Hall’s 
application. The minutes were approved with correction. 


. . . . . . . 


“The Chairman of the Executive Committee was called on for report. 

“Dr. W. M. Sprigg pointed out that the recommendations of the Execu- 
tive Committee were presented to the Society on March 2, 1938, are in 
the hands of the Secretary and they now belong to the Society. 

“The Chair stated that the business to be taken up tonight had no legal 
aspects whatsoever, It is a question of the Society following the Con- 
stitution and By-Laws. Further, that all the newspaper notoriety did 
not mean a thing and had nothing to do with what the Society decides 
to do. 

“The Chair declared the question before the house was the dis- 
missal of Dr. Mario Scandiffio as a member of the Society. 

“In the discussion, Dr. Sprigg pointed out that the report, findings 
and recommendation of the Executive Committee were read by the 
Secretary in the minutes of March 2. He thought someone might want 
to have then re-read. 

“Motion was made that the recommendation of the Executive Com- 
mittee be accepted. Seconded. 

“A member of the Society would inquire who Dr. Scandiffio is and 
whether or not he should be here tonight to be given a proper 
hearing. It would seem to him to be most improper to act on this 
matter without the gentleman being present. 

“Dr. Sprigg would call the attention of those present to the pro- 
visions of the Constitution of the Society. He would suggest that the 
member familiarize himself with the Constitution. He pointed out 
that Dr. Scandiffio had had a hearing before the Executive Committee, 
represented by his counsel, which hearings lasted over a period of 4 
or 5 weeks. Dr. Sprigg felt the member opposing action tonight was 
out of order. 

“Dr. F. J. Gunning thought the gentleman was perfectly proper in 
questioning the procedure, and agreed that Dr. Scandiffio should be 
present tonight. He referred to his own case, some years ago, when 
he was exposed to some controversy over the provisions in the Consti- 
tution. He was of the opinion that the Constitution of the Society gives 
the member no rights. 

“Dr. J. Lawn Thompson rose to a point of order, stating that the 
doctor was not speaking to the question before the house. 

“Motion was made that discussions be limited to two minutes each, 
except by vote of the Society. Seconded and adopted. 

“Dr. H. H. Schoenfeld was of the opinion that the original question 
was not completely answered. He stated that the fact was that Dr. 
Scandiffio had knowledge of this meeting tonight, had received notice 
of the business to be considered, had the right and privilege of appear- 
ing and appealing directly to the Society if he so desired. In view 
of the fact that he has not taken advantage of that opportunity it was 
his opinion that the Society could proceed with the consideration of 
the subject. 

“Dr, Thomas E. Mattingly was recognized. He said it might seem 
as though he was contradicting himself because only a few nights 
ago he had presented certain resolutions for consideration of the 
Society concerning patients of Group Health Association, Inc., being 
admitted to hospitals, but he would make a recommendation that Dr. 
Scandiffio be suspended from membership. Dr. Mattingly called atten- 
tion to a radio broadcast today which told what was going to happen 
in the event the Society expelled the Doctor in question; also there 
appeared in the Star, News and Times newspaper writeups concerning 
the case, in other words, before the Society had taken a vote the case 
was tried in the newspapers. 

“The Chair stated that the question before the house was the dis- 
missal of Dr. Mario Scandiffio for violation of Chapter IX, Article IIT, 
Sections 1 and 2, and Chapter IX, Article IV, Section 5, of the Con- 
stitution of the Society. Vote was taken, and the motion was adopted by 
a vote of 148 to 5. 

“The Chair, therefore, declared that Dr. 
longer a member of the Society.” 


Mr. Kelleher:—Exhibit 147 is a carbon_copy of a letter from 
Dr. Olin West to Dr. George Edward Follansbee, 629 Euclid 
Avenue, Cleveland, Ohio, dated April 21, 1938, reading as 
follows : 


“Dear Doctor Follansbee: ser beg 
a i received this morning from Dr. , 

* fy enclosing a telegram ors Hares ty ice 

Society, Houston, Texas. Doctor Talley been informed 

‘doa has been referred to you as Chairman of the Judicial Council. 
“As I understand the matter, Dr. Raymond E, Selders, a member 

of the Harris County Medical Society, accepted a position with the 

Group Health Association, Inc. in Washington, D, C., a corporation 


Mario Scandiffio was no 
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now engaged in the practice of medicine in the District of Columbia. 
You may recall that this corporation was financed by the Home Loan 
Bank Board through the Home Owners Loan Corporation and that 
this action was rather severely criticized by an official committee of 
Congress. 

“We were definitely informed that the United States District Attorney 
for the District of Columbia has ruled that the Home Loan Bank Board 
had no legal authority for providing funds for the support of the 
Group Health Association, Inc., that official rulings have been issued 
by duly constituted authorities in Washington to the effect that cor- 
porations cannot legally engage in the practice of medicine, and that 
the Group Health Association, Inc., is operating in violation of the 
insurance laws of the District of Columbia. 

“The Medical Society of the District of Columbia has, as I under- 
stand it, expelled one member who accepted employment with the 
Group Health Association, Inc., and this action has created a great 
storm in Washington, which has been widely and persistently heralded 
in the local press. As stated in Doctor Talley’s telegram, charges 
have been preferred against Doctor Selders, a member of the Harris 
County Medical Society, and apparently the board of censors of that 
society is undecided as to what should be done. It seems to me that 
the first thing the board of censors should do is to take the matter up 
with the council of the State Medical Association of Texas, but appar- 
ently the members of the board of censors feel that, as Doctor Selders 
is acting as an agent of the Group Health Association, Inc., outside 
of Texas, the matter is one for determination by the Judicial Council 
of the American Medical Association. 


“Very sincerely yours, 
“Dr. West. 
Mr, Lewin:— 


“Minutes of the regular meeting of the Executive Committee of 
the Medical Society of the District of Columbia, held Monday, March 
28, 1938, 8 p.m. 

“Dr. William Mercer Sprigg, Chairman, presiding. 

“Present: Drs. S. A. Alexander, C. N. Chipman, William T. Gill 
Jr., A. C. Gray, Raymond T. Holden, R. Arthur Hooe, F. X McGovern, 
John P. H. Murphy, Thomas E. Neill, John A. Reed, E. Hiram 
Reede, Joseph E. Wall, C. B. Conklin. 

a minutes of the preceding meeting, held March 21, 1938, were 
read. 


“Dr. J. Ogle Warfield Jr., Chairman of the Hospital Committee, made 
a report relative to the first resolution that had been proposed by Dr. 
Thomas E. Mattingly, namely:” 


Mr. Lewin:—I am a little bit in a quandary as to what to do 
about this. This is offered as to all the: defendants against 
whom there is a prima facie case. It is identical with the exhibit 
already shown to the jury, with the exception of the changes in 
ink. Do you think I had better read it? I want to be fair. 

Mr. Richardson:—It has just been read five minutes ago. 

Mr. Leahy:—It is all right to read it. 

Mr. Kelleher:—Mr. Leahy wants it read. 

Tue Court:—There is no point in taking the time unless it 
will serve some purpose. 

Mr. Kelleher:—Mr. Leahy wants it read. 

Mr. Lewin:—I will read it. 


“Dr, J. Ogle Warfield Jr., Chairman of the Hospital Committee, made 
a report relative to the first resolution that had been proposed by Dr. 
Thomas E. Mattingly, namely: 


“That the proper agency of the Medical Society be instructed to 
present at our next stated meeting the facts relating to the present 
status of Group Health physicians at the various Washington Hospitals 
preliminary to appropriate disciplinary action, in event any hospital 
has ignored the Medical Society’s wishes in the premises. 

“With slight changes which pertained to paragraph 2 and paragraph 
3, the report was accepted, as follows: 

“The Hospital Committee has purposely avoided the submission of 
a list of local hospitals. for approval of the Medical Society. The 
eleven local hospitals therefore remain approved by the Medical Society 
as of Nov. 4, 1936. To have attempted to reapprove these hos- 
pitals last fall or this winter would have detrimentally created con- 
flicts between the Medical Socicty and some of the local hospitals 
because of attempted enforcement of the provisions of Chapter IX, 
Article IV, Section 5 of the Constitution of the Medical Society. 

“Jn an effort to maintain high standards of practice in the local 
private hospitals, the Medical Society adopted a resolution on Nov. 
5, 1937, directing the Hospital Committee to recommend the best way 
of bringing the questions involved to the attention of the medical 
boards and boards of directors of the various local hospitals to insure 
the maximum amount of accomplishment with the minimum amount 
of friction and conflict. On Dec. 1, 1937, the Hospital Committee 
submitted a resolution, which was adopted, that the Medical Society 
recommend to the hospitals that they follow the recommendation of 
the American Medical Association, namely, that each hospital appointee 
be a member of his or her local medical society and a member of the 
American Medical Association. 

“On February 2, 1938, the Medical Society adopted a_ resolution 
requesting, at the next stated meeting, the facts relating to the 
present status of Group Health physicians at the various Washington 
hospitals. 

“The Hospital Committee reports that, at this time, the majority of 
local pearee hospitals contain in their by-laws a provision that a 
physi in order to practice in the hospital must be a member or 
qualified for membership in his or her local Medical Society. 
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“Only three of the local hospitals (Columbia, Sibley and George 
Washington University) have not followed this recommendation of 
the American Medical Association, 

“All of the local private hospitals are cooperating fully with the Medi- 
cal Society in respect to Group Health Association, Inc. At the 
present time only one of the local hospitals has on its staff list the 
name of a physician connected with Group Health Association, Inc. 
This hospital does not revise its staff list annually, as do the other 
hospitals, but it has assured the Chairman of the Hospital Committee 
that steps have been taken to deny this physician hospital privileges. 

“The Hospital Committee urges that the Medical Society continue 
their full cooperation and avoid conflict with any of the lecal private 
hospitals. 

“J. Ogle Warfield Jr. 
“Chairman, Hospital Committee.” 


“Relative to Resolution No. 2 offered by Dr. Thomas E. Mattingly, 
as follows: 

“‘That the proper agency of the Society tak» immediate measures 
to ascertain if any member or members of the Society are party to 
secret understandings and unethical arrangements with Group Health 
Association, Inc., whereby Group Health patients are admitted to 
Washington hospitals and treated under the service or supervision of 
Medical Society members possessing hospital privileges.’ 

“Dr. Hooe, reporting for the Compensation, Contract and Industrial 
Medicine Committee, to which the resolution had been referred, stated 
that he considered the resolution to be ambiguous and further that 
he did not believe it was in the province of his committee to make 
investigations or report except upon authentic information received 
from members. 

“A motion was made, which was seconded, to lay this whole matter 
on the table. Adopted. 

“Dr. Hooc, in continuing, stated that a member came to him and 
stated that he had received a check for $16 from the Group Health 
Association. He asked Dr. Hooe whether he should accept it. This 
was but one of many similar cases. Dr. Hooe, after deliberating, 
informed the member that it was all right for him to take the $16 
check and have it cashed in view of there being nothing to indicate 
that the doctor had been in consultation with Group Health Association 
employees and that the patient was to all intents and purposes a 
private case, although paid for by the Group Health Association. 

“A member present stated that the Group Health Association had 
claimed to have paid over $3,000 in checks in this way.” 


Those minutes are signed by C. B. Conklin, Secretary. 


TESTIMONY OF DR. J. LAWN THOMPSON 


DIRECT EXAMINATION 
Mr. Kelleher:— 
J. Lawn Thompson identified Exhibit 439, a letter from him 
to Dr. R. Arthur Hooe dated Aug. 16, 1937. 
Mr. Lewin:—I will read from the minutes of the Special 
Meeting of the Executive Committee of the Medical Society 
of the District of Columbia, held March 29, 1938, at 8 p. m.: 


“Dr. William Mercer Sprigg, Chairman, presiding. 

“Present: Drs. A. B. Bennett, Daniel L. Borden, C. N. Chipman, 
Harry A. Fowler, William T. Gill Jr., Raymond T. Holden, R. Arthur 
Hooe, H. C, Macatee, F. X. McGovern, J. P. H. Mercer, Thomas E. 
Neill, John A. Reed, H. R. Schreiber, Joseph S. Wall, R. Lomax 
Wells, C. B. Conklin. In addition there were present Drs. J. Russell 
Verbrycke Jr., Mr. Charles S. Baker and Mr. F. A, Fenning, by invita- 
tion. 

“The Chair stated that should anyone like to hear a re-reading of 
the minutes of the meeting held March 21, 1938, the minutes would 
be re-read. No one seemed to wish this done. The minutes were not 
re-read. 


“Mr. Fenning was recognized. He stated that the Group Health 
Association, among other things, had a drug ‘store where, he was 
informed, prices were about one third that of Peoples Drug Stores. 

“It was thought by many present that if Peoples Drug Stores author- 
ities, Mr. Gibbs in particular, were notified some action might be taken. 

“Dr. H. A. Fowler stated that he was sure that he could make 
contact with Mr, Gibbs and that he could have some influence with 
him.” 


The minutes are signed “C. B. Conklin, Secretary.” 

I will now read from the minutes of the business meeting of 
the Medical Society of the District of Columbia held April 6, 
1938, at 8 p. m.: 


“Dr. Thomas E. Neill, President, presiding. 

“Present: Drs, A. L. Stavely, James M. Moser, Charles W. Hyde, 
James A. Gannon, C. N. Chipman, Thomas E, Mattingly, J. Ogle 
Warfield Jr., J. Lawn Thompson, Frank D, Costenbader, Charles S. 
White, Jerome F. Crowley, Marvin M. McLean, Charles P. Cake, J. 
Russell Verbrycke Jr., Lyle M. Mason, Earl R. Templeton, V. R. 
Alfaro, Sterling Ruffin, William P. Herbst Jr., John H. Trinder, John 
A. Reed, and other members to the number of about 85. 

“The Chair appointed Dr. E. Hiram Reede to act as Secretary in 
the absence of Dr. C. B. Conklin, who was attending a convention 
in New York City. 5 

“The minutes of the preceding meetings of the Society, held March 
23 and March 30, were read and approved.” : 


“Dr. John H, Trinder made a motion that the Society go into 
executive session and that Dr. W. C. Woodward and the Public Rela- 
tions Counsel, Mr. Fulton Lewis Jr., be allowed to remain. Seconded 
and adopted. 

“The Chair appointed Dr. Benjamin F. Dean to act as Sergeant-at- 
Arms. 

“Dr. J. Ogle Warfield Jr., Chairman of the Hospital Committee, 
read the following report:"— 


I will not read that again, your Honor, That is the same 
report, this time being made to the Medical Society. I read the 
one made to the Executive Committee: 

“Upon motion, duly seconded, the report of the Hospital Committee 
was adopted.” 


The minutes are signed by C. B. Conklin, Secretary, and 
D. E. Everett, underneath. 

Mr, Leahy:—Will you read from the bottom of page 6 and 
at the top of page 7? It is only about 7 or 8 lines, right after 
“Upon motion, duly seconded, the report of the Hospital Com- 
mittee was adopted.” 

Mr, Lewin: 

“Dr. Marvin M. McLean would inquire if there was not a provision 
in the Constitution which requires the Hospital Committee to annually 
approve the various hospitals. 

“The President stated that there was no such thing in the Consti- 
tution. 

“Dr. Sprigg expressed the opinion that it should be clear that the 
hospitals have a perfect right to decide who should practice in their 
institutions, The courtesy staff has to be revised every year. One 
of the hospitals has had members of the profession on its staff for 
years even though they have not been members of the Society.” 


Mr. Lewin:—The minutes are signed by C. B. Conklin. 


TESTIMONY OF MARY G. THORNITILL 


DIRECT EXAMINATION 


By Mr. Kelleher: 

Mary G. Thornhill said she is employed by Dr. Warren Sager 
as technician. She identified exhibits bearing Dr. Sager’s sig- 
nature. 

Mr. Kelleher:—We now desire to offer in evidence Exhibit 
439, which is a letter of Dr. J. Lawn Thompson to the defendant 
Hooe, the handwritten notation on the bottom of Exhibit 313 
which has now been identified as bearing the signature of Dr. 
Sager, and the questionnaire from George Washington Hospital 
which has been identified as bearing the signature of the defendant 
Sager. I offer in evidence Exhibit 440 which appears to be an 
original letter from Sister M. Rodriguez to Dr. C. B. Conklin, 
dated Dec. 7, 1937. ; 

(Here followed discussion over identification of documents.) 

Mr. Kelleher:—May I also offer in evidence Exhibit 441 for 
identification, which appears to be a letter from Dr. J. Russell 
Verbrycke to Dr. William C. Woodward, dated May 29, 1937. 
The document which I am offering has been produced by the 
American Medical Association in response to a subpoena served 
upon them. I respectfully ask the court to compare that sig- 
nature of Dr. Verbrycke with Exhibit 11 which has been identi- 
fied as bearing his signature. 

I also offer in evidence at this time Exhibit 442 for identifi- 
cation, which purports to be a letter from Dr. Conklin to the 
Chief of Staff of the Episcopal Eye, Ear and Throat Hospital, 
enclosing resolutions of Dec. 1, 1937, of the District Medical 
Society. Exhibit 442 and the enclosure were produced by the 
Episcopal Eye, Ear and Throat Hospital. 

(Here followed extended discussion over admissibility of cer- 
tain documents.) 

Mr. Kelleher:—I would like to read this reply, the hand- 
bth notation on the bottom of Exhibit 313, which is as 
follows: 


“The surgeon for H. O. L. C. has been rejected. No other appli- 
cation has been received.” 


That is signed by Dr. Sager. 

Mr, Kelleher:—Exhibits 305 and 306 comprise the question- 
naire from George Washington University Hospital, signed by 
W. Warren Sager. 

Mr. Kelleher:—Exhibit 305 is as follows: 


QUESTIONNAIRE 
1, What communication or inquiry has your hospital had from Group 
Health Association, Inc.? 
Request for hospital privileges for Dr, Selders. 
oe reply has your hospital made to Group Health Association, 


Inc, 
Application has been referred to the Staff and the Committee on 
Hospital Privileges for action. 
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3. Which, if any of the following Doctors are now members of your 
Medical Staff in any capacity or have privileges to practice in your 
hospital ? 

Dr. Henry Rolf Brown 
Dr. Allan E. Lee 

Dr. Mario Scandiffio 
Dr. R. Stephen Hulburt 
Dr. Raymond E, Selders 
Dr. Edmond D, Wells 

None. 

4. Is your hospital in sympathy with the policies of The Medical 
Society of D. C.? 

Yes. 

5. Is the entire medical staff of your hospital reappointed annually? 

Yes. 

6. Are appointments to the medical staff of your hospital approved 
owe Medical Staff? 

es. 


7. What governing body of your hospital finally makes appointments 
to the medical staff? 

Medical Staff. 

8 Does your hospital require membership in The Medical Soc. of 
DFC? 

No. 

9. Does your hospital require membership in The Medical Soc. of 
D. c. as a qualification for appointment to its medical staff? 


0. 

10. What percentage of the entire medical staff of your hospital are 
members of The Medical Society of D. C.? 

289 members of D. C. Med. Society 33 not members. 

11. Does your hospital require membership in the A. M. A. as a 
ge teHon for appointment to it’s medical staff? 

No. 

12. What percentage of the entire medical staff of your hospital are 
members of the A. M. A.? 

a Is your hospital a beneficiary of Community Chest funds? 

es. 

14. Will you kindly make any other inquiry that you think might be 

pertinent at this time? 
W. Warren Sager.” 


TESTIMONY OF DR. FREDERICK C. FISHBACK 

DIRECT EXAMINATION 

By Mr. Kelleher: 

Frederick Coleman Fishback was secretary of the Washington 
Academy of Surgery from April 1936 to April 1937. It may 
have been 1937 to 1938. He identified the roster of the mem- 
bers of the Academy in 1934, 1935, 1936, 1937, 1938 and 1940. 
Many of the names were read. 
oe said he wrote up the minutes of the Academy and identified 
them. 

By Mr. Kelleher: 

Q.—I show you Exhibit 445 for identification and ask you if 
that is a carbon copy of a letter which you wrote to the Super- 
eg of George Washington University Hospital on Dec. 8, 

7? 

A—I think it is. It looks like my typing. 

O—I show you Exhibit 446 for identification and ask you 
whether that is a carbon copy of a letter written by you, dated 
Dec. 9, 1937, and addressed “Dear John.” 

A.—lI think it is. 

O.—Who was “John”? 

A.—Dr. John Lyons. 

O.—Was he on the Committee on Hospital Privileges? 

A—Yes. 

He also identified letters to Col. P. M. Ashburn, Columbia 
Hospital, to Providence Hospital and to Dr. Hooe, dated Jan. 31, 
1938; also to Garfield Memorial Hospital. 


CROSS EXAMINATION 
By Mr. Leahy: 


O.—What is the Washington Academy of Surgery? 

A—It is— : : ; 

Mr. Kelleher:—I think we might just as well stop this now, 
if your Honor please. While we do not object to the witness 
telling us, we know that it is going to lead to something else. 
I asked this witness only for the identification of documents and 
letters which he wrote, and the membership of the Academy. 
I think counsel for the defense should be confined in their cross 
examination to those matters. 

Mr. Leahy:—I do not think I can be confined so narrowly as 
that. This man is placed before the jury as Secretary of the 
Washington Academy of Surgery. We have a right to let the 
jury know who he is and what the organization 1s of which 


he is secretary. 
Tue Court:—I think in a general way that you can, but I 


would not let it go too far. gs ae , 
Mr. Leahy:—I am not going far into it, but I think we have 


a right to know about the organization of which he is secretary 
and why they put him on the stand. 
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Tue Court:—You may inquire. 

By Mr. Leahy: 

O.—What is the Washington Academy of Surgery, Doctor? 

A.—It is a scientific society made up of men here in Wash- 
ington doing general surgery. It meets four times a year, 

Q.—The annual meeting, I think you said, was some time in 
April of each year? 

A—Yes. 

QO.—And your duties as secretary were what? 

A.—The duties of the secretary are to record the minutes of 
meetings, get out notices of the meetings, and take care of— 
three of the meetings are dinner meetings held in a hotel or club, 
and the fourth meeting, which is also a scientific meeting, is 
held at the Society's building. 

Q.—Did you personally jot down the minutes? 

A.—I personally did. 

Q.—Are you a stenographer? 

A.—No; I am not. 

OQ.—When you took the minutes you jotted down the sub- 
stance of what you thought had occurred? 

A—Yes. 

Q.—And then were those minutes submitted for approval at 
any time? 

A.—They were submitted at the next meeting, although they 
were frequently not read. 

O.—As I understand it, then, Doctor, when you would attend 
one of these meetings— By the way: how many would be 
present on an average? Or can you average that? 

A.—I would say the average would run—it is hard to say the 
average, but somewhere between 45 and 50. 

Q.—How big was the membership back in 1937 and 1938, 
April to April? 

A—About 42 or 44, all of whom would never come. There 
were usually 15 or 20 guests. Perhaps 25 or 30 members were 
present and probably 20 guests. 

QO.—Is it not safe to say that the Washington Academy of 
Surgery was composed of the prominent general practitioners 
of the profession, but especially in surgery, in the District of 
Columbia? 

A.—Every one who pretended to confine their practice to sur- 
gery belonged, provided they had been out of medical school a 
certain number of years. 

O.—And you did the best you could to jot down what you 
thought was the substance of what everybody said at the busi- 
ness meetings? 

A—Yes. 

Q.—And you would take down in substance the subject matter 
of the papers of a scientific character which were read and 
discussed? 

A.—Yes. 

Q.—tThat is the reason, or one of the reasons, you got 
together to discuss these various scientific papers which were 
read by members? 

A.—tThat was the prime purpose. 

Q.—That was the prime purpose and object of the society, 
was it? 

A—Yes. 


. . . . . . - 


Q.—And then several letters or carbon copies of letters were 
submitted to you which you stated you sent out to various 
hospitals ? 

A.—Being the secretary, I would have applications sent to me 
from the various hospitals, applications of men wishing privileges 
in surgery, some in gynecology and some in major and minor 
surgery. Those which had to do with general surgery, in con- 
trast with gynecology or orthopedic surgery, were sent to the 
Credentials Committee, an advisory committee. As a matter of 
simplification they were sent to me, and I think Dr. Lyons was 
secretary of the Credentials Committee, and I would forward 
the whole bunch with a letter of transmittal to him. Eventually 
they would come back and I would write a letter of transmittal 
to the superintendent of the hospital. 

eee were not on this Credentials Committee? 

No. 

O,—Let me see if I understand you. If.some one made 
an application to a Washington hospital for the privilege of 
practice— 

Mr. Lewin:—We object to this, if your Honor please. There 
is no need to go over this again. It is beyond the scope of the 
direct examination, and Mr, Leahy is now going to testify to 


the jury. 


Mr. Leahy:—No, I am not. 
Tue Courr:—Have those letters been offered in evidence? 
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Mr. Lewin:—No, they have not. 

Mr, Leahy:—They are going to be offered after the Doctor 
is off the stand and I can't talk to him. 

Mr. Lewin:—You know that that is improper. You can call 
him back any time you want to in your own case. 

Mr. Leahy:—I do not need to call him back in my case when 
he is here in your case. 

Mr. Lewin;—I know what you want to do: you want to cross 
examine this man— 

Mr. Leahy:—If your Honor please, I am trying to cross 
examine him on— 

Tue Court:—If any further testimony is needed in expla- 
nation of these letters, as a matter of expediting the case, would 
it not be well to get that now? 

Mr. Lewin:—He is talking about applications made to hos- 
pitals and how they came to him, and all that sort of thing. 

Mr. Leahy:—That is what those letters are about. 

Mr. Lewin:—These are the only ones he has testified about, 
and they have not been put in evidence. 

Mr. Kelleher:—AIll we have had him do was to identify them 
as having been written by him. 

Tue Courr:—lI do not assume that you had them authenti- 
cated for nothing. 

Mr. Lewin:—We want to offer them. There is no question 
about that. 

Mr. Kellceher:—Ilf they want to put him on the stand and get 
the subject matter of these letters they are entitled to do that 
in their case. It is precisely the situation that arose the other 
day when we discussed the matter of authenticating signatures 
of letters. 

Mr. Leahy:—When a signature is authenticated it is authenti- 
cated not for the signature but for the contents above the sig- 
nature; and when they offered to this gentleman letters which 
your Honor now has in your hand, referring to applications for 
practice in hospitals, they are to be identified by him not for the 
purpose of saying, ‘““Yes, I remember writing such a letter or 
sending the original of that copy”; they are to be identified for 
the contents, and then they want to read the contents. 

Mr, Lewin:—The question I objected to was not directed to 
any application. 

Tue Court:—I think the question went too far. I will sus- 
tain the objection. 

Mr. Leahy:—It is so far back now that I have forgotten the 
question. 

Tue Court:—Ask another question, then. 

Mr, Leahy:—AIl right, your Honor. 

By Mr. Leahy: 

O.—Now, Doctor, to be specific I am just going to hand you 
the same documents that you identified earlier. These are the 
minutes of the regular meeting which was held at the Cosmos 
Club on Friday, Dec. 10, 1937, and you took those down per- 
sonally, did you not? 

A—Yes, sir. 

Q.—Did you write out pencil notes of them? 

Mr. Lewin:—That has already been testified to. We object 
to that. He has given the same answer before. 

TueE Court:—It may be repetition. 

Mr. Lewin:—I object to that. 

Tue Court :—It has been answered, and I suggest that counsel 
do not repeat. 

Mr. Leahy:—That is what counsel says, but it was not. 
Nobody has yet said that he took pencil notes and later on 
transcribed them. 

Tue Court:—Put your next question. 

By Mr. Leahy: 

Q.—After you had taken the pencil notes of the minutes of 
the meeting at the time the meeting occurred, how long after 
that did you transcribe them? 

A.—Probably the next day, but I am not sure. 

Q.—Did you personally transcribe them, or did you dictate 
them to your stenographer? 

Mr, Lewin:—I object to that. It has already been testified to. 

Tue Courr:—I do not think so. He may answer, 

A—I actually typed those myself. 

Mr, Lewin:—He so testified. 

Mr. Richardson:—Now you are testifying. 

Tue Courr:—Let us get along, gentlemen. This is just 
delaying matters. I have ruled upon it. After I rule, it is better 
for counsel not to make comments. Whether my rulings are 
right or wrong I do insist that they be accepted and respected. 

By Mr, Leahy: , 

Q.—I am showing you a series of carbon copies, 447, 448, 
449 and 450 marked for identification. These went through your 
hands, did they? 

A—Yes, sir. 


Q.—Did the subject matter contained on a single one of the 
originals of which these are copies come to your personal con- 
sideration for decision? 

Mr, Lewin:—We object to that, if your Honor please. It has 
already been testified to. He told us exactly how he got them up. 

Tue Court:—I do not remember. 

Mr, Leahy:—I do not, either, your Honor. 

Tue Court:—I am sorry, but I do not remember. Let him 
answer. 

The Witness:—Will you read the question? 

(The pending question was read by the reporter as above 
recorded.) 

A—No. 

By Mr. Leahy: 

O.—When you wrote the originals of each one of these car- 
bons did you write those originals as the secretary at the direction 
of some other committee of your society? 

Mr. Lewin:—I object. That has already been testified: to. 
He said he got this information from the Lyons committee, 
and he made up these letters as the result of that and sent 
them out. He gave that to us fully. 

Tue Courrt:—Maybe he did. I do not recall it. I might 
not have been listening carefully enough. 

Mr. Leahy:—I think counsel must be confusing what he has 
gotten from another source. 

Tue Court:—It is not clear to me, and I would like to get 
it clear. 

A—I was simply a transmitting officer; that is all, 

By Mr. Leahy: 

O.—Let me ask you this. Behind these letters, the originals 
of which you typed and of which these are the carbons that I 
now hold in my hand, from 447 to 450, are there other records 
of this Society showing the information upon which is based the 
information contained in these letters? 

A.—Not in the possession of the Society. 

O.—Where is it? 

A—In the possession of the hospitals. These applications 
were sent to me and were in turn by me forwarded to the 
Credentials Committee who passed on them or not as they saw 
fit. They were returned to me with this letter of transmission. 
They are in most instances application blanks and were sent 
back to the hospital. At least I never had permanent possession 
of them. 

O.—Was the Committee on Hospital Privileges a committee 
of your organization? 

A—Yes. 

QO.—Did that committee in your organization retain records 
of its action? 

A.—I can’t answer that question. I have never been on it. 

OQ—As secretary of the association you have never seen any 
records? 

A.—WNo; I have never seen those records. 

O.—Before you wrote the originals of these letters, copies of 
which I have in my hand, you received some kind of authori- 
zation, you stated, from the Committee on Hospital Privileges? 

A—Yes. 

O.—Was that in writing or oral? 

A.—It was in writing, and it is probably in the file. 

O.—In the files of your society? 

A—Of the Society; yes. It is perfectly obvious that I can 
not remember a letter like that (indicating). I simply dictate 
the letter as I get it from Dr. Lyons. 

O.—Did he head up the committee? 

A—Yes, sir. 

Q.—So that back of these records there are other letters in 
the files? 

Mr. Lewin:—He says he thinks so. 

A—tThe authorization was in writing. 

Mr, Lewin:—You have already testified to that. 

The Witness:—So far as I know, it is in the files of the 
Society. These letters were sent on to the hospital superin- 
tendents. 

Q.—aAnd that would be the only authorization you would have 
to write those letters you have just mentioned? 

A—Yes. 

Mr. Lewin:—We have had this at least four times, and I 
object to it. 

Tue Courr:—Yes. I think it is perfectly clear. Is that all, 
Mr. Leahy? 

Mr. Leahy:—Thank you, your Honor; yes, sir. 

(The witness left the stand.) 
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Mr, Kelleher:—If your Honor please, we now offer in evidence 
Exhibits 447, 448, 449, 450, 445, 446 and 444. Those are al! of 
the documents which Dr. Fishback identified. 

Mr. Leahy:—There is no special objection to 444, 447, 448, 
449 and 450, I cannot see any materiality in 445 and 446. 

Tue Court:—Pass them up. 


Fepruary 26—AFTERNOON 
TESTIMONY OF JOSEPH F. RANDALL 


DIRECT EXAMINATION 

By Mr. Lewin: 

A—Joseph F. Randall stated he was with the National 
Homeopathic Hospital as a member of the board and was 
president from 1936 to 1938. The hospital is about 55 years 
old. It is located at Second and N streets, Northwest, and 
they do a general hospital business. It takes care of about 
seventy patients. 

J. B. Gregg Custis, chief of the medical staff, also a member 
of the board of trustees, identified a roster of the physicians 
who were on the staff of the National Homeopathic Hospital 
in 1937 and 1938. 

(Mr, Leahy objected.) 

Tue Covurt.—The objection is sustained until it is properly 
identified. The mere fact that a document is procured under 
a subpoena does not make it admissible. 

By Mr. Lewin: 

O.—Would you take this roster and testify to the jury the 
names of the doctors whom you can recall as being attached 
to the staffs of the National Homeopathic Hospital during 
those years; read off the ones who are really the most active. 

A—I would say the most active were Dr. Custis, Dr. David- 
son, Dr. Sappington, Dr. Shearer, Dr. Cajigas, Dr. Warner, 
Dr. Swormstedt, Dr. Birdsall, Dr. Leadbetter, Dr. Cox, Dr. 
Roger O’Donnell—that is about all I know. 

Q—While you were president was it customary for you 
each year to have the accounts of the National Homeopathic 
Hospital audited by an independent firm of certified public 
accountants ? 

A—Yes, Mr. Ball took care of that. 

Q—The firm of Ball, Blum & Company? 

A—Yes. 

Q.—And did that firm, in response to your request, furnish 
this report for the year ending Dec. 31, 1937, which I now 
hand you? 

A—tThis looks like their report. 

poe was considerable discussion over the admission of the 
audit. 

Mr. Lewin—Will your Honor reserve your ruling on that? 

Tue Court.—Yes. 

By Mr. Lewin: 

Q.—Colonel Randall, did you have occasion to attend a large 
meeting held Oct. 30, 1937, at which Group Health Associa- 
tion project was the subject matter? 

A.—Yes, I did. 

QO.—Where was that held? 

A.—The Mayflower Hotel. 

Q.—And how did you happen to go to that? 

A.—I received an inyitation from the president of Group 
Health Association, Mr. Penniman. 

Q.—Is that Mr. William F. Penniman? 

A.—yYes. Mr. Penniman and I talked about it, and I 
talked to several other of the hospital presidents; asked them 
if they had been invited. They said, “Yes.” 

Q.—As a result of the invitation, you went? 

A—Yes. 

O.—Was it a banquet? 

A.—Yes. 

Q.—Do you know who spoke at the banquet? 

Mr. Leahy.—I object to it; it is entirely immaterial who 
spoke at the banquet. 

Mr. Lewin—I want to identify the meeting. 

Mr. Leahy—It has been identified as having occurred at 
the Mayflower Hotel on Oct. 30, 1937, 

Tue Covurt.—Yes, I don’t think that is material. Will you 
step up here, 

(Thereupon counsel approached the bench and conferred with 
the Court out of hearing of the jury.) 

By Mr, Lewin: , 

O.—Now, after the banquet was over, did you have occa- 
sion. to talk with Mr. Penniman, the president of Group Health 


Association? 
A—Yes. 
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O.—What was the subject matter of the conversation, wih- 
out telling what the conversation was? 

Mr. Leahy.—Objected to; hearsay. 

Tue Court.—There is nothing apparent yet that would indi- 
cate its materiality. Wéill you come up to the bench, please. 

(Counsel thereupon approached the bench and conferred with 
the Court out of hearing of the jury.) 

By Mr. Lewin: 

Q.—Now, at the time you had this conversation with Mr. 
Penniman, were you desirous of getting Group Health busi- 
ness for your hospital, the National Homeopathic? 

A—yYes. After I attended this meeting and saw what was 
going on [ thought it was a pretty good thing, and asked 
Mr. Penniman— 

Mr. Leahy.—Objected to. 

By Mr. Lewin: 

Q.—Did you so express yourself to Mr. Penniman? 

Mr. Leahy—The same objection. 

Tue Court.—He cannot go into the details, but he may 
show by him whether or not he did express this desire, with- 
out going into any details of the conversation. 

By Mr. Lewin: 

Q.—Don't tell me Mr. Penniman’s reply. Tell me whether 
you expressed that desire on your part to have Group Health 
patients for your hospital to Mr. Penniman. 

A—Well, it was this way. He— 

Mr, Leahy—You can answer that yes or no, please. 

Tue Court.—Merely yes or no. 

The Witness—Yes. 

By Mr. Lewin: 

O.—Now, give us as near as you can recall what was said 
by you. 

Mr. Leahy—I still object to this testimony. It is hearsay. 

Mr. Lewin.—I am not asking what Penniman said. 

Tue Court.—Confine yourself to what you said. 

A—I told Mr. Penniman we would like to have some of 
his business at the National Homeopathic, as I thought they 
were going to have some patients that would need hospitaliza- 
tion, and when the concern could pay cash we would be glad 
to have them at our regular prices. 

By Mr. Lewin: 

Q.—Did you a few days later have occasion to go to the 
Group Health Clinic? 

A.—I visited their clinic on I Street, yes. 

Q.—Tell us the circumstances of how you went there. 
you invited? 

A—At the meeting that night they invited us to come 
down to the clinic on I Street. I couldn’t do it that day. I 
went a few days later. I met some of the doctors there. I 
think Dr. Brown. 

O—Is that Dr. Henry Ralph Brown, the Medical Director? 

A—Yes, the head of the clinic. He showed me through. 
It looked like a wonderful place. 

QO.—You were favorably impressed with it? 

Mr. Leahy.—Objected to as immaterial. 

Tue Court.—Sustained. 

By Mr. Lewin: 

O.—How did its facilities and equipment compare with the 
facilities and equipment of other hospitals in the vicinity? 

Mr. Leahy—Objected to. Immaterial. 

Tue Covurt.—Sustained. 

By Mr. Lewin: 

O.—Did you after that, to wit, on Nov. 4, 1937, have occa- 
sion to attend a meeting of the board of trustees of National 
Homeopathic Hospital? 

A.—Yes, I presided at that meeting. 

ae ton the defendant J. B. Gregg Custis there? 

—Yes. 

Q.—Did you have any conversation with the board of trus- 
tees there with reference to Group Health Association? 

A.—When the matter was brought up I talked about it, yes. 

O.—What did you tell the board? 

A—Well, the matter was brought up regarding the change 
in our requirement for members of our staffs. 

O.—Up to that time what had been the requirements of 
National Homeopathic for members of your staffs? 

A—wWell, they had to be a graduate of a recognized medi- 
cal school and a member of a medical society, and they had 
to have a couple of years’ practice, 

O-—Did you require membership in the District Medical 
Society or American Medical Association as a prerequisite for 
granting medical staff privileges? ; 

A.—No specific organization. It might have been any medi- 
cal society, either home town or in any place. 


Were 
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O.—Then what transpired with reference to Group Health 
in this meeting of November 4? 

Mr. Leahy,—This is only against Dr. Custis? 

Mr, Lewin.—yYes. 

By Mr. Lewin: 

Q—What was the conversation that took place at that 
meeting of November 4 by the board of trustees with respect 
to Group Health Association? 

A—Well, I suppose, without mentioning Group Health Asso- 
ciation specifically, what was brought up at that time was the 
change in our requirements for admission to the staffs. 

O—Who brought it up? 

A—Dr. Custis. 

O—What did he say? 

A—He said that the Society was going—or I am not sure 
whether they were going to or had made changes in their 
regulations, and required all their doctors—the doctors of the 
local society—to be members of the boards of hospitals; to 
have on their staffs only members of the local association. 

Q—Did he say what, if anything, would happen if you 
didn't comply with that request for a change in the 
requirements ? 

A—I believe he offered a resolution for a change in our 
requirements at that time; stated it was necessary it be passed ; 
otherwise most of the staffs would have to quit. 

Q.—Did you, that fall, adopt that rule for the first time? 

A.—yYes, we made the change. 

O—What was the reason for making the change? 

A.—tThe majority of the board voted for it, for the amend- 
ment offered by Dr. Custis. 

Q.—Did the statement of Dr. Custis that unless the change 
was made the staff would have to quit affect the decision of 
the board? 

Mr. Leahy.—Objected to as leading; highly argumentative. 

Tue Court.—Sustained. 

By Mr. Lewin: 

Q.—What was it that induced the action of the board to 
change your ruies? 

A—I don’t know. I voted against the resolution. I don’t 
know what effect it had on the board, but they voted against it. 

Q—yYou mean in favor of it? 

A.—tThey put it through; they voted against me; there were 
two of us voted against it. 

O.—Who was the secretary of the board of trustees? 

A.—Mrs. Thompson. 

ar you know her handwriting and signature? 

—Yes. 

Q.—I show you what purports to be the minutes of that 
meeting, and ask you whether those are signed by Doris W. 
Thompson, Secretary. 

A—yYes, that is her signature. 

Mr. Lewin.—I offer the minutes—that portion of these min- 
utes which deals with Group Health—in evidence. 

Tue Court—vYou mean at that particular meeting? 

Mr. Lewin—Yes. Do you object to it? 

Mr. Leahy—Yes, your Honor. 

Tue Court.—Will you gentlemen step up here? 

(Thereupon counsel approached the bench and conferred with 
the Court out of hearing of the jury.) 

Here came extended discussion over the admission of the 
minutes. 

By Mr. Lewin: 

Q.—Colonel Randall, do yau recognize this book which I 
showed you a minute ago as the official minute book of the 
board of trustees of the National Homeopathic Hospital for 
the year 1937? 

A.—That is the book. 

Q.—That is the book. Now, did the board of trustees have 
a secretary? 

A—Yes; Mrs. Thompson. 

Q.—That is Mrs. Doris W. Thompson? 

A—Yes. 

Q.—What were her duties in connection with the meetings 
of the board of trustees? 

A-—She kept a record; she sent out the notices to the 
different members of the board; kept a record of the meeting. 

Q.—And was that in the usual course of the business of 
the board of trustees for her to take down these minutes? 

A—Yes. 

Q.—I have shown you what purports to be minutes of this 
meeting, and I think you have already testified those are the 
minutes of that meeting. 

AI didn't read it, I looked at Mrs, Thompson's signa- 
ture and it looks like her signature. 
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O—Will you look it over and tell us whether those are 
the minutes which Mrs. Thompson took of that meeting? 

A.—lIt is hard for me to read this writing. 

QO.—That is all right. Take your time. I am not asking 
you about the substance of what is recorded there. I simply 
want to know whether those are the minutes taken of that 
meeting, by Mrs, Thompson. 

A.—Well, that is several years ago, but it sounds very 
much like it. 

Q.—You would be willing to testify that Mrs. Thompson 
took those minutes in the ordinary course of business; that is 
her handwriting, and that is her signature? 

A—That is the only way she could get them, as secretary 
of the board. I don’t know whether she writes shorthand. 
That is the only way she could get it. 

Mr, Lewin—Now, your Honor, have I complied with the 
statute? I offer it in evidence. 

Tue Court—Any objection? 

Mr. Leahy—No special objection. 

(Minute Book of Board of Trustees, National Homeopathic 
Hospital, showing minutes of meeting of Nov. 4, 1937, was 
marked U, S, 453 and received in evidence.) 


Mr, Lewin:—‘‘Nov. 4, 1937, 

“A meeting of the Beard of Trustees of the National Homeopathic 
Hospital was held at the hospital at 12 noon, Nov. 4, 1937. 

“Present: Colonel Randall, Presiding; Mrs. Dodge; Mrs. Zoller; 
Mr. Lauris McLachlen; Mr. Brown; Dr. Custis; Mr. Doing; Mr. and 
Mrs. Ross Thompson.” 

Now I am going to omit a porticn of what is written here. 

“Colonel Randall told of having attended a meeting to discuss a pro- 
posed clinic for the H. O. L. C. Sponsors of this clinic wanted to know 
if it would be possible to send patients to our hospital and have their 
doctors attend the patients. The board held open discussion on the 
subject and decided that as long as this clinic is not accepted by the 
District Medical Society that we cannot recognize it. They pay 
the doctors salaries, charge monthly fees, do no charity work, and 
the men on their medical staff are not recognized by the District Medical 
Society. They want the hospitals to accept patients at the prevailing 
rates, If at a later date the District Medical Society accepts and 
approves this clinic, the board of trustees will consider the plan. 

“Doris W. Thompson, Secretary.” 


By Mr. Lewin: 

Q.—Now, Colonel Randall, I wonder if you will tell the 
jury who it was in that open discussion referred to that moved 
that as long as the clinic is not accepted by the District Medi- 
cal Society “we cannot recognize it.” 

A.—That was Dr. Custis. 

Q.—Who was it that made this statement in that discus- 
sion: “They (referring to Group Health) pay the doctors 
salaries, charge monthly fees, do no charity work, and the 
men on their medical staff are not recognized by the District 
Medical Society”? 

A—I am not sure about that. That might be Mrs. Thomp- 
son’s idea of what transpired at the meeting. 

Q.—Now, I show you what purports to be the minutes of 
a meeting of the board of trustees of the National Homeo- 
pathic Hospital, held Dec. 30, 1937; also this notation: 

“Original minutes taken out of minute baok” in the front 
of it, and ask you whether that is Mrs. Thompson's signature, 
as secretary, at the end of those minutes. 

A—Yes. 

The witness identified further minutes. 

U. S. EXHIBIT 454 
“Dec. 30, 1937. 


“A meeting of the Board of Trustees of the National Homeopathic 
Hospital was held at 12 noon, Dec. 30, 1937 at the Hospital. Present: 
Col. Randall, presiding; Mrs. Dodge; Dr. Custis; Mr. McRae; Mr. 
Brown; Mr. Delos Smith; Mr. McKee; Mr. McLachlen; Mr. Doing 
and Mrs, Thompson. 

“The minutes of the previous meeting were read and accepted and the 
Treasurer’s report was read.” 

“A recommendation from the Executive Staff meeting that the Courtesy 
Staff again be accepted, with the exception of the Doctors who are not 
recognized by an organized Medical Society in Washington, D, C. and 
vicinity. These Doctors are to be given three months grace in which 
to join such a Medical Society. Dr. Custis moved that this recommenda- 
tion from the Executive Staff be acted upon. It was duly seconded 
and carried, Mr. McLachlen suggested that the Hospital write letters 
to the accepted Doctors on the Courtesy Staff informing them of their 
acceptance and asking for their cooperation with the Hospital.” 


Mr. Lewin—And it is signed by “Doris W. Thompson, 
Secretary.” 
And then I might offer this: 


“A unanimous vote of thanks was expressed to Col. Joseph Randall 
for his splendid work while President of the Board of Trustees. 


Signed “Doris W. Thompson.” 
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By Mr. Lewin: 

_O.—Now there is a reference in the minutes to the execu- 
tive staff. What was the executive staff? 

A—lIt was composed of the doctors on the staff. 


By Mr. Lewin: 


“Dr. C. B. Conklin, Secretary, : 
Medical Society of the District of Columbia, 
1718 M Street, N.W., 

Washington, D. C. 

“Dear Dr. Conklin: 

“As the attitude of the National Homeopathic Hospital toward the 
Group Health Association is apparently not clear to various members 
of the District Medical Society, I am enclosing a copy of a letter sent 
today to their president, Mr, Penniman, by Dr. J. B. Gregg Custis, 
executive officer of our board of trustees. 

“Yours very truly, 
“Frances Whitlock Hall, 
“Superintendent.” 


Nov. 9, 1937. 


The letter referred to therein is already in evidence. 

By Mr. Lewin: 

O.—Now, who succeeded Miss Hall as superintendent of 
the National Homeopathic Hospital? 

A—Mrs. Treasure. 

Here came discussion over minutes kept by Mrs. Treasure. 

By Mr, Lewin: 

O.—I hand you Exhibit 452, Colonel Randall, and ask you to 
tell the jury—you might refresh your recollection—what are 
the principal items of expense which your hospital had during the 
year 1937? 

Mr. Leahy:—I object to it as immaterial. Secondly, he cannot 
refresh his recollection on something he did not write. 

Mr. Lewin:—That is not the rule at all. He may refresh his 
recollection from anything. 

Tuer Court:—I think the objection should be sustained. 

Mr. Lewin:—You mean on the ground of refreshment? 

Tue Court:—On the ground I don’t see the materiality of it. 

Mr. Lewin:—Your ruling on the demurrer—you made that 
very point on that—that there was not sufficient allegation of the 
business of the hospital. There is proof that they are in business 
and we want to show by this document the business. We want 
to show the business for which it was organized. 

Tue Court :—Well then, produce the corporate charter. That 
will show the business. This report of an auditor will not. 

Mr. Lewin:—I have already withdrawn that in response to 
your Honor’s ruling. I have asked him what the main items of 
expense are. 

Mr. Kelleher:—We are not asking for figures; merely the 
general items. 

Tue Court:—I don’t understand it is material whether this 
concern was making or losing money. 

Mr. Lewin:—I have not asked for that. I want to show what 
type of business that hospital carried on. 

Tue Court:—Can that be done by this witness? 

Mr. Lewin:—It can be done by the testimony as to the fact of 
the main items of expense. 

Tue Court:—I don't think that gives us a good idea of the 
business. 

Mr. Lewin:—It may not give us a very good idea of it, but 
it is the best I can do. I have to take the best I have and pro- 
ceed step by step. 

Mr. Leahy:—Do you want to prove by this witness what the 
expenses of the hospital were? 

Mr. Lewin:—I would like to have you admit that the items of 
expense shown in this report are in fact the items of expense 
incurred by the hospital. 

Mr. Leahy:—How can I admit anything on that? 

Tue Court:—Mr. Lewin, you mean the items of expense 
there indicated would show the details of the business they were 
transacting? 

Mr. Lewin:—I don’t think there is any doubt about it. 

Tue Courr:—Does he know that? Ask him, 

By Mr. Lewin: 

Q.—Can you remember what the main items of expense were 
for the National Homeopathic Hospital during 1937? 

A—tThey would be general operating expenses, such as sal- 
aries, food for patients, coal, electric light bills. I know we 
spent some fourteen thousand dollars that year for a new set of 
boilers, heating system; had to buy medicines, had to buy sup- 
plies, buy sheets once in a while; paint the place. 

O.—How did you get the laundry done? 

A,—We did our own. : 

Q.—Did you maintain a kitchen? 


A,—Yes. 


O.—What was the main source of the hospital’s revenue? 

A.—The patient who came in and occupied the room. 

O—lIn other words, you rented these rooms at a regular 
charge? 

A—Yes. 

Q.—And you had expenses for housekeeping, in connection 
with those rooms? 

A.—Yes, we would have office expenses, too. The officers 
received no pay. 

Q.—Did you have expenses for medical and surgical care? 

A—Yes. 

O.—Nursing care? 


A—Yes. 
O.—Anesthesia ? 
A—Yes. 
Q.—Laboratory ? 
A—Yes, 
Q.—Operating room? 
A—Yes, 
Q.—Pharmacy ? 
A—Yes. 


O.—Did you operate a pharmacy? 

A—Well, we had a drug section. 

O.—Did you have to buy drugs? 

A—We furnished drugs. 

Q.—How about x-rays? 

A—Yes, we had x-rays. 

O.—Administrative expenses? 

A—Yes, we had to run the office. 

O—And you have already testified about heat and light and 
power? 

A—Yes. 

O.—How about maintenance of the building? 

A—Yes, that was an expense; and we reduced the mortgage. 

OQ—And dietary? 

A—That went with the food. 

Q.—Maintenance of personnel: what would that be? 

A.—tThat would be under the general salaries of all employees; 
the office force. 

Q.—Would you have a library and expense in connection with 
the maintenance of that library? 

A—No. 

O.—How about medical records and library ; would that refresh 
your memory? 

A—Well, they usually kept the records and they may have 
had them bound occasionally. I am sure it cost money to keep 
any records. 

Q.—Did you maintain a training school for nurses? 

A.—We did until 1936. 

Q.—Did you have any charge for ambulances? 

A.—We had no ambulance. 

O—Would you have to rent one when you required an 
ambulance ? 

A—tThe patient would order an ambulance; we would order 
it for him. 


CROSS EXAMINATION 
By Mr. Leahy: 


OQ.—Mrs. Dodge, who is she? 

A.—She is also president of the ladies’ board of the hospital; 
she is the wife of the real estate man. 

O.—Where is his office? : 

A.—In the Washington Building. 

Q.—And Dr. Custis. Is he Dr. Custis of whom we have 
spoken here? 

A.—Yes. 

O.—And Mr. McRae, who is he? 

A—A retired business man; he formerly represented the L. C. 
Smith Typewriter people. 

O—Who is Mr. T. J. Brown? 

A.—He is an insurance man. 

O.—Who is Mr. Delos Smith? 

A,—An architect. 

Q.—And Mr. McKee? 

A.—He is vice president of the Security Savings Bank. 

O.—At Ninth and G? 

A,—Yes, and they have a branch. 

O.—And Mr. McLachlen? 

A.—He is Mr. Lanier P. MclLachlen; he is president of the 
McLachlen Banking Corporation. 

O.—And who is Mr. Doing? 

A,—He is treasurer and vice president of the Washington 
Loan & Trust. 
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Q.—aAnd Mrs. Thompson is the secretary? 

A—Yes. 

QO—Were these trustees included in that minute the trustees 
throughout the period during which you acted as president of 
the board? 

A—Not the entire time. 

Q.—I am now showing you Government's Exhibit 453, I 
notice in there a Mrs. Zoller. Who is she? 

A——She was a visitor; she wasn’t a member of the board; 
she was a member of the ladies’ board; she came with Mrs. 
Dodge. 

Q.—And now there is a Mr. and Mrs. Thompson. Who is he? 

“l.—He is a member of the board, and he is the husband of 
Mrs. Doris Thompson, the secretary. 

Q.—Now you also identified those members on the medical 
staff who you stated were the most active. Did you mean by 
that doctors who had the most patients normally in the hospital ? 

A.—Yes, they were the ones I came in contact with most; I 
wasn't there all the time. I would see them when I went there 
and I knew they were the doctors who brought in most of the 
business. I remembered their names. 

Q.—The courtesy staff and the regular staff consisted of many 
doctors, did it not? 

A.—Yes, and then there was an executive staff, which was 
composed of six or seven. : 

Q.—But those doctors were the ones who had most of the 
patients in the hospital during the time you were there as 
president ? 

A—Yes. 

O.—And when you said they were the most active, that is 
what you referred to? 

A,—Yes, they were around the hospital; would know what 
was going on. i 

OQ.—Now you stated, when your attention was brought to it, 
that at the meeting of Nov. 4, 1937, there occurred a discussion 
before the board as to a change in the requirements of the hos- 
pital for applicants for staff privileges? : 

A—Yes. 

Q.—Now before that time, you had always had some require- 
ment for a doctor who desired membership on your staff, did 
you not? 

A—Yes. 

Q.—In other words, any doctor just couldn’t come to your 
hospital with a patient and treat the patient in your hospital? 

A—No. 

Q.—Before he went into your hospital to treat a patient, he 
was required to make application to the Board for the privilege 
of so doing; is that not it? 

A.—Yes. He would come to us. 

Q.—What board was it to which he would make such appli- 
cation? 

A.—He would write a letter to the hospital. It would be 
teferred to the board of doctors and they would pass on it, and 
whatever action they would take they would report to the Board 
of Trustees, and we generally upheld them, whatever they said. 

Q.—How many years have you been connected with Homeo- 
pathic in any capacity? 

A.—About five years; four or five years. 

Q.—And during those five years you have been connected with 
Homeopathic it was the custom and practice, when a doctor 
would make application to the board of doctors, the doctors would 
cause an investigation to be made of him, as a result of which 
they would make their report to your Board of Trustees and 
your Board of Trustees would then vote on it; is that the way 
it usually worked? 

A.—We did that every year. 

Q.—In your hospital staffs were passed on each year? 

A.—By the Board? 

O.—Yes? 

A.—Yes. 

O.—For instance, if a doctor was admitted to practice in your 
hospital, that gave him the right to practice for a year after his 
application was favorably reported on; is that correct? 

A.—I don’t think we limited him to a year, for the reason 
that they didn’t make application each year after they were first 
approved. 

Q.—Then you didn’t have the rule that each year members 
of the medical staff would have to renew their application for 
privileges? 

A—It was supposed to be like that, but we didn’t stick to it. 
I think we are doing it now. 
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Q.—Now, going back to the qualifications. Was there not 
always a rule in your hospital as to the fundamental qualifica- 
tions of any applicant for admission to the staff? 

A—Yes. 

oie were set forth in the shape of a by-law; isn’t that 
true 

A—lIt was in a little book we had there. We did require a 
man to be a graduate of a recognized medical school; to have 
served the necessary internship; to have had experience in the 
line of work that he intended to do in the hospital, and that he 
belong to some medical society, 

Q.—And do you recall also that rule which you have just 
told us about which in substance stated that if the doctor was a 
member of your Homeopathic Society that he was qualified for 
admission to practice, provided that he had the other require- 
ments; was a graduate of a school you recognized; had served 
his internship and so forth? 

A.—Oh, yes; if he belonged to a Homeopathic Society. I don’t 
know whether there was one in Washington or not. Homeo- 
pathics are recognized just the same as allopathics. We didn't 
confine our hospital to homeopathics. There were many allo- 
pathics, 

Q.—But if a doctor applied for privileges who was a member 
of the Homeopathic Society, that qualified him for admission, 
provided he had the other qualifications which we have just 
discussed ? 

A—Yes. 

Q.—And that rule had been in force also during the entire 
period you were in the hospital ? 

A—As long as I was in the hospital it was, yes. 

Q.—And during the period while you were there as president 
of the board, did you have any trouble with the District Medical 
Society or the American Medical Association about any member 
of your staff being a member of the Homeopathic Society? 

A—wNo, we were in good graces with them. 

QO.—Never had any difficulty with them? 

A.—Never heard of it; never came to my attention. 

Q.—And you attended the meetings of the boards pretty 
regularly? 

A—Yes; when I was able. 

Q.—Do you recall whether it was at the meeting of Novem- 
ber 4, that the question in reference to the qualifications of 
applicants for privileges on either staff came up? 

A—I am not quite sure it was, because I attended another 
meeting; I think on the 11th, and I was so surprised— 

Mr. Lewin:—Meeting of what? 

The Witness:—I attended the general meeting of the Medical 
Society in the District of Columbia. 

By Mr, Leahy: 

Q.—I am referring to the board; your own Board of Trustees. 

Mr. Lewin:—He has told you why this came up. 

Mr. Leahy:—Let me reframe the question. Let’s look over 
Exhibit 453, let’s look that over together, and see if we can 
refresh your recollection; that is, about the paragraph that refers 
apparently to what Miss Thompson thought about the matter. 

Q.—Will you read that over and see if you can refresh your 
recollection? 

A—Do you mind if I read it all? 

OQ —No, go ahead. 

Mr. Lewin:—You will admit he can refresh his recollection 
from something he didn’t sign? 

Mr. Leahy:—I am following you. 

Mr. Lewin:—Well, it is good law, anyway. 

The Witness:—What do you want to ask me? 

By Mr. Leahy: 

Q.—Do you recall now whether it was the question of changing 
the requirements for applicants for admission to either staff in 
your hospital that came up on the evening of Noy. 4, 1937? 

Mr. Lewin:—It was noon. 

Mr, Leahy:—I mean that day. 

A.—Yes, I am quite sure it was brought up at that meeting. 
This may be Miss Thompson’s idea of the whole thing, but I 
am quite sure it was brought up at that meeting, because I was 
surprised later to learn that the Medical Society had not taken 
that action and was still discussing the matter at their meeting 
of November 11, which I attended. 

By Mr. Leahy: 

Q.—In any event, Miss Thompson didn’t record any action as 
having been taken of that kind so far as this meeting is con- 
cerned? 

A—That is right. 
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O.—But at all events, to the best of your recollection, the 
Board on November 4 heard open discussion on the subject 
and decided that this clinic “isn’t accepted by the District 
Medical Society; we can’t recognize it”? 

A—Well, it was discussed in general by a couple of the 
members. I talked about it. I talked in favor of taking busi- 
ness from Group Health. I believe Mr. McLachlen was favor- 
able to that, but Dr. Custis—I don't think anyone else talked 
up against it except Dr. Custis, and maybe Miss Thompson. 
Our people were not very quick to take sides. 

O—In other words, you freely discussed the matter back 
and forth? 

Mr. Kelleher—He said he did. 

By Mr. Leahy: 

O.—You listened. 

A—Yes. 

O—I think you said you weren't very quick on making 
changes but that the matter was discussed. 

A—Yes; and I was in favor of accepting the business, 
because I knew it would be there. It was just a difference 
of opinion among the members. 


It was discussed? 


a do you remember Dr. Custis’ discussing one side 
of it? 

A—Yes. 

O—Do you remember anything that Dr. Custis said with 
reference to Group Health Association? 

A—I don't remember his exact words, but it was that this 
was an organization in business and that they were not accept- 
able to the Medical Society, and then the Medical Society 
could not have a proficient staff if we accepted doctors from 
Group Health; and if we did accept them, the doctors who 
belonged to the Medical Association would have to resign. 

Mr. Lewin.—Resign from what? 

The Witness—From our board. 

By Mr. Leahy: 

O.—Let me see if I can refresh your recollection, Colonel. 
Do you remember when this matter came up for discussion 
that Dr. Custis was called upon by the Board to give his 
views with reference to the advisability of recognizing the 
clinic in the hospital at that time? 

A.—yYes; that was discussed. 

O—Do you remember that Dr. Custis then advised the 
Board that it had been reported, in his judgment, that G. H. A. 
was very probably illegal? 

A—TI think that was discussed. 

Q.—Did he also say that G. H. A. very probably was not 
financially sound? 

A—I don’t think he stated that, because he thought that 
they had plenty of money. He stated they had plenty of 
money that was furnished by the Home Owners Loan, or 
something like that. I saw myself that they had a well 
equipped place; and I don’t think he mentioned the fact that 
they were not financially responsible. 

O.—Did Dr. Custis say at that meeting that the way the 
clinic had been financed was by moneys advanced by the 
Home Owners Loan Corporation and that the fees in the shape 
of dues which they were charging would not be sufficient to 
carry them on once the money which they got from the 
H. O. L. C. was exhausted? 

A—JI think that was Dr. Custis’s opinion. 

Q.—That opinion was considered by the full board, was 
is not? 

A.—In discussing the whole matter? 

O.—Yes. 

A.—I suppose it was. They must have had some reason, 

Q.—You were there, were you not? 

A.—Yes. I disagreed with the doctor, because I thought— 

Tue Court.—You have told us that. Just answer the 
question. 

The Witness—What was the question? 

By Mr. Leahy: 

Q.—The opinions which you voiced and the opinions which 
Dr. Custis voiced—the whole angle was talked about on one 
side or the other and was considered by the full board? 

A.—Yes; it must have been. 

Q.—And of the nine members present, seven agreed with 
the views expressed by Dr. Custis? ‘ 

A,—Yes. ; 

Q.—And you, who had been on the other side of the ques- 
tion, stuck to your opinion and yoted against him? 

A.—Yes. But after it was all over we were for the whole. 
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Q.—Then it was the action of the Board after seven had 
voted for the measure; is not that right? 

A.—TIt was not discussed any more. We would go right 
along with them. 

O.—You stated something about this having been said, that 
it would be necessary for the members of the Medical Society 
who were on your staff to resign in the event you recognized 
the clinic? 

A.—Recognized the doctors and allowed them to practice in 
our hospital. 

Mr. Lewin—I object to that. Colonel Randall did not say 
that; he said Dr. Custis said that. That is in the evidence. 

Mr, Leahy.—All right. I do not care who said it. I want 
to get the fact. Somebody said it. 

By Mr. Leahy: 

O.—Was it Dr. Custis? 

A.—I understood you to ask me what I understood Dr. 
Custis to say. 

Q.—It was Dr. Custis who said that in connection with the 
matter ? 

A.—Yes. 

Q.—Is not this what he said to you in connection with that 
clinic, which he said was very probably illegally conducting 
business, and he said something which brought up the discus- 
sion with reference to the finances of the clinic, that if the 
hospital at this"time permitted the doctors to practice in your 
hospital, and later on the District Medical Society did not 
approve the clinic, that then, under the constitution of the 
District of Columbia Medical Society, the doctors would be 
prevented from practicing in your hospital? Is not that what 
he said, in substance? I cannot quote his words. 

A—lIt might be something like that. 

Q.—Do you remember also that there was a discussion in 
the, meeting about the doctors being paid salaries at Group 
Health and that they were charged monthly fees and that they 
did no charity work? Do you remember a discussion about 
Group Health doing no charity work? : 

A—Yes. * 

Q—Do you remember Dr. Custis saying that the clinic was 
not set up to help the poor, and that the poor would still be 
thrown back upon the regular doctors who now attended them? 

A—He may have mentioned that; but I told him I thought 
it was a good thing. 

Q.—You still stuck by your opinion? 

A.—For, if you can buy medical care for $3 a month that 
is good— 

Q.—Did Dr. Custis take issue and say that you cannot pro- 
vide care for $3 a month, and that is why it was financially 
unsound ? 

A—I don’t think he used those words, but I think those 
were his ideas; yes. 

Q.—I do not talk medical language? 

A—Yes; I think that was his idea. 

OQ.—Finally the conclusion of the actioh as to that hospital 
was that if at a later date the District Medical Society 
accepted and approved the clinic, your board would then con- 
sider the plan of G. H. A.; is that right? 
to ae Up to that time we had no applications from 
them. : 

Q.—I want to ask you if you will not kindly look over 
Government Exhibit 454 again, Colonel, please. If you want 
to read that front page, just read that over, will you? Do 
you recall whether in the meeting of December 30 there was 
any discussion of the recommendation from the executive staff 
with reference to the qualifications of doctors on the staff of 
your hospital? 

A.—We approved the staff as submitted by the doctors. 
Dr. Custis brought a list and we approved that. 

O.—That list came from where? 

A.—It was made up of the men who had been accepted by 
the group of doctors, and also approved by the Board the year 
before. I do not think there were any new ones admitted 
during that year except resident doctors and interns. I don't 
know of any new ones that came in there. 

O.—You mentioned the fact that Dr. Custis would bring it 
in from a group of doctors. Was that group known as the 
Executive Staff of the hospital? 

A.—Yes, sir. 

O.—How many doctors were on that staff? 

A.—On his immediate group I believe there were about five. 

O.—Could you name them? 

A,—Dr. Custis, Dr, Birdsall, Dr. Davidson, Dr. Sappington 
and Dr. Shearer. I think they were the principal ones. 
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O—And that was the Executive Staff from which a recom- 
mendation came that the courtesy staff be again accepted “with 
the exception of the doctors who are not recognized by an 
organized medical society in Washington and vicinity.” Do 
you remember that? 

A—I am not sure of the wording of it, but I know they 
brought in a recommendation and we approved it. 


O.—When it speaks of giving three months grace in which 
to join such a medical society, that means, does it not, that 
the doctors whom the Executive Staff recommended for 
acceptance by your board of trustees, if they did not belong 
to the District Society, the Homeopathic Society or the Vir- 
ginia Society, they had three months in which to join? 

A—They had three months. I understand that to be three 
months in which to join a medical society; those men out of 
town who occasionally practice at Homeopathic and were still 
on the staff. 

O—Did they mean the Medical Society of Washington, 
D. C., or in Maryland or in Virginia? 

A—After that meeting it would mean the D. C. Medical 
Society. 

Q.—Only the D. C. Medical Society? 

A—Yes. 

By Mr. Leahy: 

Q.—Now, Colonel, you do not know anything about this 
letter personally, do you—Exhibit 339? 

A.—That must be what Mr. Penniman called me up about. 
He called me out in the country— 

Mr. Lewin.—What is that? 

A, (Continuing)—and I had to apologize to him. He got a 
letter from the hospital. 

Tue Court.—Let us have the examination in an orderly 
way, please. 

Mr. Lewin—I could not understand what he said. 

Tue Court.—The witness goes on voluntarily to speak of 
things that are not asked. Let us confine the examination. 
I was speaking more to the witness than I was to you. 

By Mr. Leahy: 

O.—You were asked several questions in reference to items 
of expense that went into the conduct of the hospital. Homeo- 
pathic Hospital was running a regular hospital? 

A—Yes. 

Q.—And any of the expenses which you incurred in the 
conduct, maintenance and operation of the hospital were made 
necessery in the conduct, maintenance and operation of a hos- 
pital for the sick? 

A.—Oh, yes. 

O—You were asked about a drug store. You were not 
conducting a drug store for public patronage, were you? 

A.—Nbo, sir, 

Q—The drug store was made necessary because drugs had 
to be taken from it in order to care for the sick? 

A.—We merely had a department where we kept some drugs. 

Q.—And when you were talking about a dietary, you did 
not mean that you were running a lunch room for public use? 

A—Not at all. 

end you were not buying and selling coal as a business? 

—No. 

Q—There was not anything which you did in connection 
with the hospital except to incur the necessary expenses 
required to take care of a proper place for the sick? 

A.—tThat is correct. 


RE-DIRECT EXAMINATION 

By Mr. Lewin: 

O.—You testified, I believe, that Dr. Custis told the board 
of trustees at the November meeting that unless the staff were 
limited in a certain way, the members of the Homeopathic 
Medical Staff who were members of the District Medical 
Society would have to leave your hospital; is that right? 

A.—Yes, sir. 

O.—What was the limitation that he said the hospital would 
have to put into effect in order to avoid that? 

Mr. Leahy—I do not like to interrupt, but that has been 
gone over by both of us. 

Mr. Lewin—You tried to shake it, and I did not want it 
left confused. 

Mr. Leahy.—It is not confused. The record shows what we 
both said, 

Mr. Lewin:—I am entitled to have his testimony. 


Tne Court:—If you think there is any doubt about it you 
may ask him. I want counsel on both sides to avoid mere 
repetition. 

Mr. Lewin:—I am trying to. 

Tue Court:—If counsel have any doubt about it of course 
I want it cleared up. You may ask the question. 

Mr. Lewin:—Will you read the question, Mr. Reporter? 

(The last two questions and answers were read by the reporter 
as above recorded.) 

Mr, Leahy:—That is pure repetition, if your Honor please. 

Mr. Lewin:—We have been all over that. 

Mr. Leahy:—I know you have. 

Mr. Lewin:—No; I mean, your objection. 

Tue Court:—Give the witness a chance to think, and let 
him answer, and then we will get along with the next question. 
Have you got the question, Colonel ? 

The Witness:—I have it. 

Tue Courr:—All right. You may answer. 

The Witness:—My impression was, from Dr. Custis’s state- 
ment, that the Medical Society had changed their requirements, 
or it may have been their by-laws or something, that local 
medical society doctors could be on the staff of local hospitals 
only where all doctors or surgeons in the hospital were members 
of the local society. 

By Mr. Lewin: 

Q.—That is, the District of Columbia Medical Society? 

A—yYes. That was my understanding. 

Tue Court:—That answers your question, does it not, Mr. 
Lewin? 

Mr, Lewin:—Yes, sir. 

By Mr. Lewin: 

Q.—I want to know whether that was one of the things the 
board considered when they voted as they did on November 4, 
that they could not make any contract or do any business with 
Group Health. 


A.—Yes. 
O.—That is the thing they were considering? 
A—Yes. 


Tue Court:—Do not ask it twice. 

Mr. Richardson:—The trouble is that when he asked it the 
second time he changed it. 

Tue Court:—lI just do not want counsel to repeat. 

By Mr. Lewin: 

Q.—You said you went to some meeting on November 11. 
How do you know it was November 11? 

A.—Because it happened to be Armistice night. 

O.—Where did you go to this meeting? 

A—lI attended the meeting of the Medical Society at their 
headquarters on M Street. 

O.—How did you happen to attend? Were you a member? 

A—No. I was invited. 

Q.—Who invited you? 

A.—Several of the doctors. 

Q.—When you went there you heard a discussion about the 
limitation of hospital staffs, did you? 

A.—Yes. They discussed Group Health quite a lot. They 
were discussing this amendment that I believe was already 
adopted, as far as our hospital was concerned. 

Q.—They were discussing this amendment that your hospital 
adopted ? 

A—Yes, sir. 


TESTIMONY OF GEORGE W. DINGLE 


DIRECT EXAMINATION 

By Mr. Timberlake: ; : 

George W. Dingle said he is a special agent of the Federal 
Bureau of Investigation, where he has been employed approxi- 
mately five and a half years. He is assigned to the examination 
of questioned documents, which includes a comparison of known 
handwriting, hand printing, typewriting and mechanical impres- 
sions and other bat ‘ee document work. 

He attended Indiana University, where he wa 
Bachelor of Arts, Master of Arts, and Doctor of SPhilecorhs 
degrees. He has done special work in the field of document 
ane ai 

Q—I you photostats, rst of which j 
J. Ogle Warfield to Warren Sager, the diaaiact ab rn a 


document bearing names of various hospitals, next © tek cat 
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you if you have examined those photostats and made a com- 
parison between the handwriting on the first one which I handed 
you, that is, the signature— 

Mr. Richardson:—Suppose you use exhibit numbers. 

Mr. Lewin:—He is entitled to proceed in any way he wants to. 

Mr. Richardson:—We will see about that. 

Tue Court:—As the witness is being asked concerning cer- 
tain papers they should, for the purpose of the record, be iden- 
tified by the numbers. I think that would help. 

By Mr. Timberlake: 

Q.—I hand you Government Exhibit 313, which is in evidence, 
and ask you if the first photostat which I handed to you is a 
faithful copy of that original? 

A—I think it is. 

Q.—I hand you Government Exhibit 313, which is in evidence, 
and ask you if the second photostat which I have handed you 
is a faithful copy of the original? 

A.—It is. 

(The witness then identified a number of exhibits by the 
handwriting.) 

Mr. Timberlake:—Now, reading from Government Exhibits 
302 and 303, the questionnaire which bears the handwriting 
notation at the top “Garfield”: 


“QUESTIONNAIRE Garfield 
1, What communication or inquiry has your hospital had from 


Group Health Association, Inc.? 

Asking to admit Pt. & physician. 

2. What reply has your hospital made to Group Health Association, 
Inc. ? 

Will admit Pt. Drs. must apply for priv. 

Dr. Selders has applied and will go thru routine. 

3. Which, if any of the following Doctors are now members of 
your Medical Staff in any capacity or have privileges to practice in 
your hospital. 

Dr. Henry Rolf Brown. 

Dr. Allan E. Lee. Yes. Dr. Raymond E. Selders. 

Dr. Mario Scandiffio. Dr. Edmund D. Wells. 

4. Is your hospital in sympathy with the policies of The Medical Soci- 
ety of D, C? 

Yes. 

= Is the entire Medical Staff of your hospital reappointed annually? 

es. 

6. Are appointments to the Medical Staff of your hospital approved 
by The Medical Staff? 

Recommended by Med. Staff. 

7. What governing body of your hospital finally makes appointments 
to the Medical Staff? 

Bd. of Directors. 

8. Does your hospital require membership in the Medical Society of 
D. C. as a qualification for appointments to its Medical Staff? 

Yes or have applied. 

9. What percentage of the entire medical staff of your hospital are 
members of the Medical Society of D. C.? 

Over 75%—All recent appointments. 

10. Does your hospital require membership in the A. M. A. as a 
qualification for appointment to its Medical Staff? 

No but for appts. to staff and privileges they use form recommended 
by A. M. A. 

11. What percentage of the entire Medical Staff of your hospital are 
members of the A. M. A.? 

All active staff. 

ne Is your hospital a beneficiary of Community Chest funds? 

es. 

13. Will you kindly make any other inquiry that you think might be 

pertinent at this time?’’ 


Dr. R. Stephen Hulburt. 


Mr. Richardson:—They were all signed by Warfield? 

Mr. Kelleher:—Warfield represented Garfield for the com- 
mittee. 

Mr. Timberlake:—I will read Government Exhibit 308: 


“QUESTIONNAIRE Children’s 

1. What communication or inquiry has your hospital had from Group 
Health Ass., Inc.? 

Requesting admission of pts. and privileges for Dr. Selders. 

2. What reply has your hospital made to Group Health Association, 
ne.? 

Will admit pts. & Drs. must make regular application. 

3. Which, if any of the following Drs. are now members of your 
Medical Staff in any capacity or have privileges to practice in your 
hospital? None.” 

After the name of Dr. Mario Scandiffio there is the handwriting nota- 
tion: 

“Resignation accepted.” 

“4. Is your hospital in sympathy with the policies of The Medical 
Society of D. C.? 

Yes. 

5. Is the entire Medical Staff of your hospital reappointed annually? 

Yes. 

6. Are appointments to the Medical Staff of your hospital approved 
by The Medical Staff? 

Yes—recommended. 
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7. What governing body of your hospital finally makes appointments 
to the Medical Staff? 
Bd. of Directors. 
8. Does your hospital require membership in the Med. Soc. of D. C. 
“> qualification for appointments to it’s Medical Staff? 
es. 
9. What percentage of the entire medical 
members of the Medical Society of D. C.? 
100%. 
10. Does your hospital require membership in the A. M. A. as a 
RpeaiMoatige for appointment to its Medical Staff? 
No. 
11, What percentage of the entire 
are members of the A. M. A.? 
Probably majority. 
we Is your hospital a beneficiary of Community Chest funds? 
es. 
13. Will you kindly make any other inquiry that you think might 
be pertinent at this time?” 


staff of your hospital are 


Medical Staff of your hospital 


TESTIMONY OF EDNA H. TREASURE 


DIRECT EXAMINATION 


By Mr. Lewin: 
Mrs. Edna H. Treasure has been Superintendent, National 
Homeopathic Hospital, for three years. 


(She identified roster of the hospital and minutes of the staff 
meetings.) 
“May 17, 1938. 


“The regular meeting of the Executive Staff was held at 12: 30 p. m. 
in the Superintendent’s office, Dr. Sappington presiding. 

“Applications for courtesy staff memberships were considered and 
approved for: 

“Dr. Hyder—Normal OB-medicine, anesthesia. 

“Dr. Verlin E. Miles—Normal OB medicine. 

“Recommendation was made that applications be approved, with the 
understanding that continuous service on the courtesy staff be con- 
tingent upon affiliation with only those associations approved and recog- 
nized by the Dis. Medical Society. 

“A motion was made by Dr. Custis that notice of the above action 
be sent to all hospitals and the D. M. S.”’ It is signed “E. Treasure.’” 


CROSS EXAMINATION 
By Mr. Leahy: 


Q.—I am now handing you Exhibit 451 and will ask you to 
look at the first page of it. Would you say those were the 
doctors that constituted the Executive Staff? 

A—At that time Dr. Elward was not. 

Q—Do you know who was there in his place? 

A—Dr. Claude Moore. 

Q—So the Executive Staff at that time consisted of Dr. 
W. P. Baker, Dr. J. H. Branson, Dr. Tomas Cajigas, Dr. J- 
B. G. Custis, Dr. J. F. Davidson, Dr. Claude Moore, Dr. 
Bernard Notes, Dr. E. F. Sappington, Dr. J. P. Shearer, Dr. 
W. C. Sterling and Dr. C. F. Warner. Is that right? 

A.—That is right. 

Mr. Timberlake:—Before the next witness comes in I would 
like to offer in evidence Exhibit 470, which was produced from 
the files of the Georgetown University Hospital, being a letter 
dated Dec. 2, 1937, from Dr. Conklin to the Chief of Staff. 
The signature of Dr. Conklin can be compared with a number 
of exhibits which are in evidence. 

(Letter dated Dec. 2, 1937, from Conklin to Chief of Staff, 
Georgetown University Hospital, was marked U. S. Exhibit 
No. 470 and received in evidence.) 


TESTIMONY OF JUNE M. 


DIRECT EXAMINATION 
By Mr. Timberlake: 
June M. Grubb has been secretary to Dr. Dardinski for five 
months. She identified his signature. 


GRUBB 


TESTIMONY OF BENJAMIN B. SANDIDGE 


DIRECT EXAMINATION 

By Mr, Allen: 

Benjamin B. Sandidge has been during the period from 
Jan. 1, 1937, to Dec. 30, 1938, Superintendent of Emergency 
Hospital. 

As part of his duties he attended Executive Staff meetings. 

He identified minutes of the meetings; also correspondence 
with Drs, Allen Lee, Gist, Blair, Aspinwall and Conklin, and 
the annual report of Emergency Hospital. 

(Counsel for both sides approached the bench and conferred 
with the court.) 


OE Sorel Ga: 


FEBRUARY 27—MorNING 
OF BENJAMIN BRENT SANDIDGE 
(CONTINUED) 
(The witness identified further documents.) 
Mr. Allen:—I wish to read U. S. Exhibit 473, copy of letter 
on the letterhead of the Central Dispensary and Emergency 


Hospital, dated Nov. 1, 1937, from B. B. Sandidge, superin- 
tendent of the Emergency Hospital, to Dr. Allen E. Lee: 


TESTIMONY 


“Dear Dr. Lee: 

“Your name has been withdrawn from the list of those to whom the 
Courtesy Privileges of treating patients at Emergency Hospital is extended, 
due to the fact that we are advised you are not a member of the Medical 
Society of the District of Columbia.” 


I will now read Exhibit 474, which is a carbon copy of a 
letter dated Nov. 10, 1937, from B. B. Sandidge to Dr. Allen 
E. Lee: 


‘Dear Dr. Lee: 


“On Nov. 1, 1937, we wrote you to the effect that your name had been 
withdrawn from the list of those to whom the courtesy privilege of treat- 
ing patients at Emergency Hospital is extended, due to the fact that 
you were no longer a member of the Medical Socicty of the District of 
Columbia. 


“We have since learned that this information was not correct and that 
your name is still on the membership roster of the District Medical 
Society, and I am writing to apologize for this error on our part. 

“As you are aware, one of the requirements at our Institution for a 
doctor to be extended the privilege of treating patients at this hospital is 
that he be a member of the District Medical Society, and in view of the 
fact that your status is still such, and until we are officially notified to 
the contrary, you are extended courtesy privileges as was your status 
heretofore, 


“We wish to assure you that no personal element entered into this 
action, and again apologizing for this misunderstanding, we beg to remain, 


“Very truly yours, 
“EMERGENCY HOSPITAL. 
“B. B. Sandidge, Superintendent.” 


CROSS EXAMINATION 
By Mr. Leahy: 

The witness named various members of the executive staff of 
Emergency Hospital. 

. By Mr. Leahy: 

Q.—Tell us how many were on the Executive Staff of 
Emergency Hospital. 

A.—Eleven. 

Q.—What portion of the minutes to which your attention was 
directed refers to the fact that Major Blair was discussing the 
fact that some hospitals were granting privileges to Dr. Selders 
while Emergency had not; is that right? 

A—Yes. 

Q.—And the minutes say there was a good deal of discussion 
about it, discussion at great length; is that right? 

A—Yes. 

Q—Is it not true that at that time, on Feb, 18, 1938, there 
was a rule of the Emergency Hospital that only members of the 
District Medical Society could be on the staff of that hospital? 

A.—Yes. 

Q.—And that rule had been in force some years, had it not? 

A—Yes. 

Q.—Do you recall now what year it was that Emergency 
Hospital adopted the regulation that only members of the Dis- 
trict Medical Society could be on the staff of the hospital? 

A—In 1936. 

Q.—April, 1936. That was long before you ever heard of 
Group Health? 

A.—It was prior to that. 

Q.—Do you remember whether there was any particular inci- 
dent which was the cause of that discussion? 

A—No definite incident that I can recall; no, sir. 

By Mr. Leahy: 

O.—After you have looked over the letter, Exhibit 473, dated 
Jan. 27, 1938, is not that the subject of discussion which is 
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mentioned in this minute, the permission of Dr, Selders to take 
Miss Abbott in Garfield when, under your rule, he could not 
be admitted in your hospital? 

Mr. Lewin:—We object to that. The substance of the minute 
is in the minute, 

_ Tue Court:—He may state whether or not that was the sub- 
ject that brought about the minute which is recorded there. He 
may state that. 

A—Might I, in getting my dates correct, ask if this meeting 
was held after the letter was written to Mr. Aspinwall ? 

Mr. Lewin:—Obviously the witness is not testifying from his 
independent recollection. 

Tue Court:—I do not know. I will wait and see. 

Mr, Lewin:—It is perfectly obvious from that request. 

Tue Court:—He may be refreshing his recollection about it. 

The Witness :—Well— 

Mr. Lewin:—I object to this unless the witness has an inde- 
pendent recollection. 

Tue Court:—Do you recall 
minute ? 

The Witness:—I believe—it is my recollection that this had 
some bearing on the case being transferred to Garfield and 
treated after it left Emergency. That was one reason for the 
discussion in the minutes. 

Tue Court:—The next question. 

By Mr. Leahy: 

Q.—Is it not a fact, Mr. Sandidge, that at that time the regu- 
lation which you stated— 

Mr. Lewin:—I object to that. 
there is no necessity for it. 

Mr. Burke:—This is cross examination. 

Mr. Lewin:—I don’t care if it is. There is no hostility from 
this gentleman, and there is no reason for leading an argumen- 
tative question. 

Tue Court:—Cross examination always permits leading 
questions. 

Mr. Lewin:—Not in every case, your Honor. 
the attitude of the witness. 

Tue Court:—The rule against leading questions applies to 
direct examination; and it may be permitted in direct examina- 
tion under certain circumstances. 

Proceed. 

By Mr. Leahy: 

Q.—Mr. Sandidge, when the minute states that the Board of 
Emergency expressed its appreciation of Major Blair’s support 
of their Courtesy Staff, does not that refer to the fact that 
Major Blair had supported the rule and regulation which you 
said had been in effect since April, 1936, that only members of 
the District Medical Society could practice in the hospital? 

A.—That is right. 

Q.—That rule did not refer, however, to emergency cases, 
did it? 

A—NboO, sir. 

Q.—Because in your report, which is United States Exhibit 
480, the annual report for the year ending Dec. 31, 1938, you 
state on one of the pages to which your attention has been 
directed, page 7: 


“No patient is ever turned away from Emergency Hospital without 
treatment and advice.” 


what brought about that 


The question is leading, and 


It depends on 


Is that statement true? 

A.—Yes, sir. 

Q.—So that the rule referred to in the minutes and about 
which appreciation was expressed is the rule that a doctor can- 
not habitually practice his profession in your hospital until he 
has been admitted to courtesy privilege; is that right? 

Mr. Lewin:—We object to that. The documents are in and 
they speak for themselves. 

THe Court:—I think it is argumentative. 
tained. 

By Mr. Leahy: 

Q.—Showing you, also, a letter which you wrote to Dr. Lee— 
and that letter is dated Nov. 1, 1937—when you wrote that 
letter to Dr, Lee did you write that letter also because of the 
rule which had been enforced since April 1936? 

A—Yes, sir. 


Objection sus- 
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O.—And that is the only reason you wrote it, is it not? 
A.—Yes. 


O.—There was not anything personal against Dr. Lee, was 
there? 


A—Not to my knowledge. 


O.—You did not write it to Dr. Lee because he was on 
G. H. A. staff, did you? 


A—I wrote it because we thought he had not been extended 
courtesy privileges, that he was not a member of the District 
Medical Society. 

O.—It was not because he was connected with Group Health 
Association in any way that you wrote the letter? 

A.—No. 

O—In other words, whether he was or was not connected 


made no difference; the fact was that if he was not on the staff 
that would bring forth that letter? 


A.—That is correct. 


O—wWhen you found you were mistaken and he was still a 
member of the District Medical Society, you wrote him the 
next letter, did you not? 


A—Yes. 


Q.—In which you apologized for the fact that you had been 
mistaken, and wrote and told him that his courtesy privileges 
were continued; is that right? 


A—tThat is true. 


Q.—With reference to these other documents which were 
shown you, one as far back as July 29, 1937, and the other 
Dec. 2, 1937, we will not take time to read them over. You 
recall them when you see them, do you not, Mr. Sandidge? 


A—Yes. 

Q.—Do you know whether you ever saw those in the Emer- 
gency Hospital or not? 

A.—Whether I ever saw them? 

O.—Yes; either one or both of them. 

A.—Yes; they came over my desk. 


Q.—Do you recall what you did with them after they came 
over your desk? 


Mr, Lewin :—Objected to. It is beyond the scope of the direct 
examination, perfectly plainly so. He can prove all those letters 
in his case. 


Tue Court:—What would make that question germane to 
the direct examination? 


Mr. Leahy:—I think the statement was made that they came 
out of the files of Emergency Hospital— 


Mr, Lewin:—There is no doubt about that. This witness 
testified they went over his desk. Now you go further and 
want to know what he did with them. 


Mr. Leahy:—They could have gone over his desk and then 
into the wastebasket. 


Mr. Lewin:—Maybe they did, but this is not the way to 
prove it. 


By Mr. Leahy: 

OQ.—I will ask this question. Was any action of any kind 
taken, if you know, with reference to these by which— 

Mr. Lewin:—We object to that. 


Mr. Leahy:—Pardon me—by which they were ordered to be 
kept in the files of the hospital? 


Mr. Lewin:—Do not answer that until his Honor rules. 
Tue Court:—He may answer that. 

The Witness:—Will you put that question again? 

By Mr. Leahy: 


O.—Was any action taken by your hospital under which you 
were directed to preserve these in the files of the hospital? 


A.—None other than routine. All such matters are filed. 

Q.~-And you followed the routine and put them in the files? 

A—Yes. 

Q.—Has your attention been directed to pages 6, 7 and 8 of 
this report before, Mr. Sandidge? 

Mr. Kelleher:—By whom? 

Mr. Lewin:—He prepared it. Is it not his report? 

Mr. Leahy:—I don't know, 


A. M. A. 
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Mr. Lewin:—It is the report of the Superintendent. It says so. 

The Witness:—Yes. 

Mr. Lewin:—We object to the question. 

Tue Court:—It is just preliminary, Mr. Lewin. 

By Mr. Leahy: 

O.—This report would be made up each year in the ordinary 
course of your business as Superintendent; is that true? 

A.—tThat is true. 

QO.—And it is a report to whom? 

A—To the Board of Directors. 

O.—And it is a report about what? 

Mr, Lewin:—Objected to. It speaks for itself. 

Tue Court:—Of course it does. 

Mr. Lewin:—Why should he characterize it then? 

Tue Court :—When I agree with you there is no use arguing. 


Mr. Lewin:—I beg your pardon, your Honor. I did not know 
you were agreeing with me. 

Mr. Leahy:—I do not want all the details of it; but generally 
we have a book introduced and probably five or six hours later, 
on another day, something will be read from it. 

Tue Court:—The title of the book shows what it is. 

Mr. Leahy:—But I do not know what the book contains. It 
says, “Annual Report.” I do not know what it is an annual 
report of. 

Mr. Kelleher:—Why don’t you read it? 

Mr. Leahy:—All right; I will, if that is what you want. 

THE Court:—I want this bickering to stop. That does not 
get us anywhere on either side. 


By Mr. Leahy: 
O.—Let us look this over together. In the first paragraph 
you state, on page 6, to which your attention has been drawn: 


“ANNUAL, REPORT OF THE SUPERINTENDENT 


“In this period of changes, new systems being adopted and the general 
rapid pace of experimentation, in plans for the health needs and _ hos- 
pitalization of our people who are in need of same, it would seem appro- 
priate at this time to take a few minutes for retrospection. 

“The great need in our city, for an institution of the character of the 
Central Dispensary and Emergency Hospital, was manifested as far back 
as the year 1871, for at that time the majority of supposed-to-be trivial 
accidents were taken to the police stations where the police surgeon was 
summoned. In case he could not be located, a doctor was sent for. Much 
unnecessary suffering was caused by this, and the consequences of neglect 
(often unavoidable) were sometimes disastrous. 

“Public spirited citizens quickly recognized this inadequate condition 
of caring for the unfortunate, and this need resulted in the establishment 
of the present Emergency Hospital. The Charter of Incorporation (1882) 
reads as follows: 


Tue Court:—Pardon me. 
that? 


Mr. Leahy:—Because I want to get in, if I can at this time, 
the connection of this document with Mr. Sandidge. 


Mr. Lewin:—I will tell you the connection. He wrote it. 

Mr. Richardson:—We did not ask you to tell us. 

Tue Court:—I have no objection, if you are reading it to 
the jury. 

Mr. Leahy:—So that the jury will know what it is all about: 


“The Charter of Incorporation (1882) reads as follows: ‘That the 
particular object of the Association or Society is to provide a suitable 
building in the city of Washington, D. C., for a dispensary where all 
needy persons without distinction may be provided gratuitously with 
medical and surgical service and treatment and with medicine.’ 

“In the foltowing paragraphs I will endeavor to describe briefly how 
well the hospital has kept faith with the public throughout these many 
years. 

“For the first year’s operation $150 was subscribed, and this, together 
with $278 appropriated by the Legislature of the District, was the sum 
total for the treatment of 511 patients. 

“For the year of 1938, there was a money turn-over in the amount of 
$568,658.75. The greater part of this money was spent in the city of 
Washington, and employment was furnished to a daily average of some 
344 persons on the hospital payroll, in addition to more than 100 special 
nurses daily engaged by the patients and other personnel in departments 
financed independently of the hospital proper. 

“Therefore, as it stands today, from the standpoint of a finanzial enter- 
prise alone, Emergency Hospital takes its place as one of the important 
business organizations of our city. 

“The number of hospital days furnished patients for the year was 85,109. 

gant number of dispensary visits furnished patients for the year was 
25,110. 

“The number of emergency room visits furnished patients for the year 
was 14,569. 


What is the purpose of reading 
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“The number of ambulance trips furnished patients for the year was 
3,313. 

“No patient is ever turned away from Emergency Hospital without 
treatment and advice. If the nature of the patient's illness is a type as 
to make it dangerous for those patients already hospitalized, such first aid 
as is needed is given, and arrangements made for proper transfer, 

“In living up to its charter and meeting the many demands for charity 
and part-charity during the year that this report covers, the hospital 
had to donate more than $75,000 from its own resources, with a conse- 
quent deficit for the year of $22,940.34, despite the most careful and 
economical management consistent with the high type of service which has 
been characteristic through its career. 

“The hospital management is indeed grateful for the patronage of those 
patients who paid more than the cost of care, for this addition to cost 
was a direct contribution to public charity (the hospital being organized 
NOT FOR PROFIT). However, this type of patient was not sufficient 
in number at prevailing rates established in the hospital to carry all of 
this additional load, and philanthropic support was not as generous as in 
some former years. Nevertheless, the hospital authorities have followed 
the practice that if the hospital continues to maintain a deep regard for 
the health of the community as a whole, pay and free alike, the public 
as well as the Government will appreciate this humanitarian and necessary 
foresight, and will respond in due course to its financial needs. 

“Aside from this great humanitarian work, which the hospital is doing, 
the great numbers of fine and splendidly trained young doctors and 
nurses who receive all or a part of their professional training here should 
not be overlooked. It is really inspiring to have them return, from all 
sections of the country, to pay a visit and speak in grateful appreciation 
of the excellent training they received here. 

“Notwithstanding this great volume of work carried on year after year, 
the hospital has kept pace with modern methods and equipment. The 
physical plant has not been allowed to depreciate, new additions have been 
added. Modern equipment has been installed, such as air-conditioning 
units, devices for more direct communication, and many such improve- 
ments for the comfort of and service to patients and doctors.” 


Then follow some additions to the equipment, some of the 
more important highlights of 1938, such as the establishment of 
a blood transfusion fund, the purchase of a Bell fracture table, 
laboratories, and so forth, and then it says: 


“The Ladies Auxiliary Board, as usual, has been active throughout the 
year, and we are indebted to this Board of fine women for their deep 
interest in the hospital and the splendid assistance they render. Their 
secretary’s report is submitted separately, as well as reports from the 
various department heads.” 

Then “I record here with sorrow and a feeling of great loss the pass- 
ing during the year” of certain people interested and closely identified 
with the hospital, and he signs it as his 19th Annual Report. 


By Mr. Leahy: . 

O.—Now, Mr. Sandidge, with respect to Emergency Hospital, 
is there any expense incurred in the maintenance and operation 
of that hospital which is not incurred for the maintenance and 
operation of that not-for-profit institution in the care of the sick? 

A—All funds are used for hospital purposes. 

Q.—Where your report, without going into details, marks out 
the number of people on the payroll, the number of nurses, and 
so forth, those are necessary attendants required by you in the 
operation and maintenance of the hospital for the care of the 
sick; is that right? 

A—Yes, sir. 

Mr. Lewin:—We will concede that. 

By Mr. Leahy: 

Q.—In other words, there is no business venture in Emergency, 
is there? 

Mr, Lewin:—Just a moment. We object to that. It is written 
in the report that “as it stands today, from the standpoint of a 
financial enterprise alone, Emergency Hospital takes its place 
as one of the important business organizations of our city.” 

Mr, Leahy:—May I have the question answered? I certainly 
can cross examine him about his report. 

Mr. Kelleher:—Further objection, on the ground that it calls 
for a conclusion, your Honor. 

Tue Court :—He has already stated it, I think. 

By Mr. Leahy: 

Q.—There is no commercial enterprise, however, in the con- 
duct of your hospital, is there? 

Mr, Lewin:—We object to that. It is a matter of opinion. 

Tue Courr:—It appears quite clearly that the institution is 
a non-profit institution. It carries on its business along that 
line, and all of its funds are directed to that particular purpose, 

Mr, Leahy:—If it is not disputed, we will not go any further 
on that. 


Mr. Lewin:—We have not attempted to dispute it. 


Mr, Leahy:—You are going to dispute it; otherwise you would 
not have introduced that word “business.” 

By Mr. Leahy: 

QO.—Did you have a rule in your hospital, Mr. Sandidge, that 
each year the courtesy list is checked and that each year the 
members on the courtesy list are elected to privileges under that 
list ? 

A—I would not say that it is a rule that it be checked each 
year. Automatically it is kept up to date, and each year each 
member of the courtesy list is notified that privileges for the 
ensuing year are extended. c 

O.—Was there anything unusual in checking the courtesy list? 

A,—Just to bring it up to date, to go over it and see that it 
Was in correct order. 


RE-DIRECT EXAMINATION 

By Mr. Allen; 

Q.—Mr. Sandidge, can you testify that it is a fact that every 
physician that used the courtesy privileges of Emergency Hos- 
pital during the year of 1937 was a member of the District 
Medical Society or one of the two adjoining societies ? 

A.—No; I could not testify that there were no exceptions. 

Q.—Do you know it to be a fact that there were exceptions 
to that? 

A,—During 1937 I could not answer that definitely, because I 
do not recall. 


Q.—If we could show you otherwise or prove to the court 
otherwise, that there were other members, you would agree that 
that would be correct? 

Mr, Leahy:—That is argumentative, of course. 

Tue Court :—Yes. 


By Mr. Allen: 


Q.—Is it not true that as late as June 1, 1938, the staff found 
it expedient to make a recheck to further enforce that rule and 
regulation which you adopted? 

A.—TI think that is true; yes. 


Q.—And it had not been completely enforced up to that date, 
which caused the staff to go ahead and attempt to enforce it 
strictly ? 

A.—When the courtesy staff file was originally made up the 
ruling that they had to be members of the District Medical 
Society was not in force, and naturally there were some doctors 
who were not members, and they were not automatically dropped. 
Some of them I feel quite sure were carried on. I mean, the 
courtesy list was not brought right up to date so that it would 
coincide with the membership of the District Medical Society. 


Q.—Was it brought completely up to date as the result of this 
meeting of June 1, 1938? 


A—tThere may have been some exceptions. I do not recall 
the names, however. 


Q.—At that late date there still might have been some excep- 
tions, to your knowledge? 


A—Yes. 


Mr. Allen:—I wish to read one paragraph from the minutes 
of June 1, 1938: 


“A special meeting of the Executive Staff was held in Emergency Hos- 
pital. The recommendations of the courtesy committee in regard to 
approval or disapproval of applications for the courtesy staff were approved 
by the staff. It’ was directed that the courtesy committee carefully check 
the list of the doctors who had been given courtesy privileges in Emer- 
gency and who are not members of the Medical Society or their local 
medical societies in the case of physicians who are non-residents of the 
District, and that these members be notified that they must join the 
Medical Society, or the hospital will be obliged to revoke their privileges. 


Mr, Kelleher: 

Exhibit 446-A is a carbon copy of a letter written by Dr. 
Fishback to “Dear John,” on the letterhead of the Washington 
Academy of Surgery, dated Dec. 9, 1937. The witness testified 
that the “John” referred to was Dr. John Lyons: 


“I have transmitted your report to George Washington University 
Hospital.” 


The next paragraph is not important and I shall not read it, 
but the next paragraph is as follows: 
“T am anxious to talk to you before reach any decision on 


you 
Dr, Selders, especially if there is feeling that he will be disapproved 
purely because of his connection here in Washington. As a matter of 
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policy and tact, and I believe for the good of general public attitude 
toward the profession, the question of his relationship to the Group Health 
Association, Inc., should not be permitted to enter the discussion.” 


Exhibit 444 is the original minutes of the defendant Washing- 
ton Academy of Surgery of a meeting held on Friday, Dec. 10, 
1937. I shall read only the paragraph appearing on page 2 of 
the minutes: 


“Discussion concerning the Group Health Association ensued. It was 
suggested that the professional qualifications of the surgeon of that 
organization alone be considered, as a matter of public policy. However 
a motion of Dr. Sager’s was passed requesting the Hospital Privilege 
Committee to consider the ethics of any applicant as well as his strictly 
surgical training and experience. Ethics were understood to be as defined 
by the American Medical Association. It was emphasized that investiga- 
tion should include knowledge of an applicant’s earlier behavior in other 
communities before coming to this locality.” 


It is signed by Dr. F. C. Fishback. 

Exhibit 445 is a letter from the secretary of the defendant 
Washington Academy of Surgery to the Superintendent of 
George Washington University Hospital, Washington, D. C., 
dated Dec. 8, 1937, and it reads as follows: 

“Sir: 
“The Committee on Hospital Privileges recommends :— 
. Approval of Dr. Howard H. Strine for general surgery. 
. Approval of Dr. Carolyn S. Pincock for minor surgery. 
. Disapproval of Dr. Allen E. Lee to do general surgery. 
. Disapproval of Dr, Paul Hanet to do surgery. 
. Application of Dr. Ross Taggart is for privileges in normal obstetrics 
and therefore is returned without action. 
. The committee is attempting to obtain further information on 
Dr. Raymond E. Selders, and is not yet able to act on his 
application. 


a ubwioe 


“Very sincerely yours, 
“Secretary,” 
“Washington Academy of Surgery’’. 


Exhibit 447 is a carbon copy of a letter from the secretary 
of the Washington Academy of Surgery, F. C. Fishback, to 
Col. P. M. Ashburn, Columbia Hospital for Women, Washing- 
ton, D. C., dated Jan. 31, 1938, reading as follows: 


“Dear Colonel Ashburn: 


“I have today been informed by the Committee on Hospital Privilege 
that they recommend the disapproval of the application of Dr. Raymond 
Selders to do general surgery. 


“Very sincerely yours, 
“F.C. Fishback, 
“Secretary, Washington 
Academy of Surgery.” 


Exhibits 448, 449 and 450 are letters from the secretary of 
the defendant Washington Academy of Surgery to Providence 
Hospital, Georgetown University Hospital, and Garfield Memo- 
rial Hospital, all of which are dated Jan. 31, 1938, in which it is 
stated that: 


“The committee recommends disapproval of the application of Dr. 
Selders.” 


TESTIMONY OF FRANCIS J. EISENMAN 
DIRECT EXAMINATION 


Francis J. Eisenman said he is superintendent, Garfield Hos- 
pital, and was in 1937 and 1938. He identified the annual report, 
lists of committees and correspondence. 

He listed also surgeons on the staff. 

He also identified minutes of the committees. 

Q.—And when extracted they would have the markings that 
appear here? 

A.—They appear to be the proper minutes. 

Q.—Is it customary for minutes to be kept of the Executive 
Committee? 

A—Yes. 

O.—Whose duty is it to keep the minutes of the Executive 
Committee? ; 

A.—The Secretary of the Advisory Committee. 

Q.—Who was he? 

A.—Dr. McGovern. - 

Q.—Does his name appear at the end of the minutes? 

A.—lIt does. . 

O.—So, in view of that, can you say that they are the minutes 
of the Executive Committee called for by the subpena? 

A.—As far as I know, they are the minutes, 

O.—Have you any reason to doubt it? 

A.—No reason other than— 

QO.—Other than what? 

A Well, 1 corn: Lbeought some fale ioimutes to yout 

--Do you thi rought some mi : 
gNe 2 mean I can’t remember what transpired. 


A. 


M.A. ET AL. 

O—No; I know that. But read them over and sce if they 
are the minutes. 

Tue Court:—He says he has no reason to doubt it. Why 
cross examine him on it? 

Mr. Lewin:—If your Honor is satisfied, all right. I have had 
trouble with this sort of thing before. If I do not ask enough 
questions I am not successful, and if I do I still seem to be not 
successful. 

Mr. Richardson:—Nothing from nothing is still nothing. 

Here the witness identified correspondence. 


CROSS EXAMINATION 

By Mr. Leahy: 

O.—I want to show you Exhibit 486. 
on that paper at all? 

A—No, sir. 

O.—Exhibit 483 was shown you, which is a carbon copy. Do 
you recall having seen the original of which this is a carbon? 

A—Yes. 

Q—aAnd on the date which is mentioned there? 

A—I could not verify the date, except from the record. 

Mr. Leahy:—Has this been offered? 

Mr. Lewin:—No. 

Mr. Leahy:—May I ask you if you plan to offer this in 
evidence? 

Mr. Lewin:—I do not see what that has to do with it. 
can cross examine on the authenticity of these documents. 

Mr. Leahy:—The point is this, if your Honor please. He has 
simply handed up some documents and asked the witness to 
identify signatures thereon, and then, after the witness is excused, 
they are going to offer them all in evidence. 

Tue Court:—I cannot control that, Mr. Leahy. 
compel the Government to offer documents. 

Mr. Lewin:—If you have doubts as to their authenticity you 
can cross examine. 

Mr. Leahy:—I know what I can do. I don’t need your instruc- 
tions. 

Mr. Lewin:—I am sorry. 


Is there any signature 


You 


I cannot 


TESTIMONY OF FLORA HITCH 


DIRECT EXAMINATION 
By Mr. Kelleher: 


Mrs. Flora Hitch said she was employed by Dr. William B. 
Marbury as nurse-secretary. She identified his signature. 

Mr. Kellcher:—I will only read a part of it. Exhibit 295-A 
is the questionnaire which the witness has testified bears the 
signature of Dr. William B. Marbury who, as the evidence 
shows, was a member of the Hospital Committee of the District 
Medical Society representing Emergency Hospital. 


“1. What communication has your hospital had from Group Health 
Association, Inc.? 5 

“There has been some communication, the exact nature of which is 
not known. bays 
- “2. What reply has your hospital made to Group Health Association, 
nc.? 

“In effect that patients would be accepted, but could only be treated 
by doctors on staff, and courtesy lists. ~ 

“3, Which, if any of the following Doctors are now members of your 
Medical Staff in any capacity or have privileges to practice in your 
hospital?” 
oan Kelleher:—There is a checkmark opposite the name of Dr. Allen 
. Lee. 

“4° Ts your hospital in sympathy with the policies of the Medical Soc. 
of D. C.? 

“Yes. 

ae Is the entire Medical Staff of your hospital reappointed annually? 

“ es. 

“6, Are appointments to The Medical Staff of your hospital approved 
by, Na Medical Staff? 

‘Yes. 


“7, What governing body of your hospital finally makes appointments 
to The Medical Staff? 

“The Executive Staff, § 

“8, Does your a require membership in the Medical Society of 
D.. 1 as a qualification for appointments to its Medical Staff? 

‘Yes. 

“9, What percentage of the entire Medical Staff of your hospital are 
members of the Medical Society of D, C.? 

“Supposedly 100 aod cent, ot checked. 

“10, Does your hospital require membership in the A. M. A. as 4 
ewe or appointment to its Medical Staff? 

es. 

“1, What oag i of the entire medical staff of your hospital are 
members of the A. M, A.? 

“Supposedly 100 per cent. Not checked. 

“12. Is your hospital a beneficiary of Community Chest Funds? 


Yes, 
“13, Will you kindly make any other inquiry that you think might be 
pertinent at this time? sg iliam 3s, Mexican 
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Tue Court:—What hospital is that? 
Myr, Kelleher:—That is Emergency, your Honor, 


TESTIMONY OF CAROLINE REECE EPPERLEY 


DIRECT EXAMINATION 

By Mr. Allen: ; 

Caroline Reece Epperley was formerly Caroline Sinclair Reece. 
From Jan. 1, 1937, to Dec, 20, 1938, she was Executive Assistant 
to the President, Dr. Louis H. Taylor of Sibley Memorial 
Hospital. 

She identified letters, minutes, roster of the staff, etc. 


TESTIMONY OF BEULAH C. MUMFORD 
DIRECT EXAMINATION 


Mrs. Beulah C. Mumford said she was admitting nurse at 
Sibley Memorial from Jan. 1, 1937 to Dec. 30, 1938. 

Q.—And as admitting nurse, what were your duties? 

A—To make all reservations for incoming patients from 
doctors as they called in, and assign the room; schedule opera- 
tions; write preoperative orders, and admit the patients. 

O—As part of your duties, if some physician called up that 
didn’t have privileges, it was your duty to determine whether 
to admit him from instructions previously had by you from 
Dr. Taylor? 

A—Yes. 

Q.—I show you a Government Exhibit, No. 496, and ask you 
to tell the jury what that document is. 

A.—Well, that is a littlke memorandum for our own personal 
use, which we kept just as a reminder. 

Q.—Did you write that? 

A—I did. 

eens you did it to conform with instructions given to 
you by— 

Mr. Leahy:—Objected to; you are leading the witness. 

By Mr. Allen: 


O.—How did you come to write this? 

A.—Well, there were so many different people relieving in 
our office and we were told verbally that these particular people 
should not have reservations if calling, and the memorandum 
was written so that anyone coming in would be able to find it, 
because it is very hard to carry everything in your head. That 
is why I say it was a personal memorandum. 

Q.—At whose instructions was it made? 

A—No one. 

Q.—At whose instructions were you told to admit these 
persons ? 

Mr. Leahy:—She said no one told her. 

Mr. Lewin:—She said some one told her not to let these 
people in. 

Tue Court:—Who told you that? 

The Witness:—The president of the hospital. 

Mr. Allen:—That is all. 


CROSS EXAMINATION 
By Mr. Leahy: 


O.—Mrs. Mumford, you have seen this before? 

A—Yes. 

QO—Is that all in your handwriting? 

A.—No, sir; the signatures are not in my handwriting. 

Q—Would you tell us what part of that you refer to as 
containing the signatures? 

A-—It is my handwriting down to here (indicating). 

Q0.—Down to the— 

A.—Signature. 

Q.—And whose signatures are those? 

Q—And were those people in the hospital at the time, Mrs. 
Mumford? 

A—Yes. 

Q.—Did you pass this around to them for their signatures? 

A—We kept it in our office and asked them to read and 
sign it. 

Q.—When you say “we,” you mean those of you in the office? 

A—Yes. 

Q.—And you wrote this up as your own personal memoran- 
dum? 

A—Yes. 

O.—And this language is your language? 

A—Yes, 

Q.—Do you recall the date you wrote this? 

A—No, sir. 


RE-DIRECT EXAMINATION 
By Mr, Allen: 


Q.—Who were these members and what were their duties? 

A.—tThey were staff members and they do relieving in the 
admitting office at times. 

O.—Do similar work as you? 

A—Yes, sir. 

(Counsel for both sides approached the bench.) 

Exhibit 482, gives the names of the Advisory Committee of 
the medical staff as of Jan. 1, 1936. They are: 


“Dr. H. C. Macatee chairman, Dr. J. W. Lindsay secretary, Dr. B. F. 
Weems, Dr, H. H,. Kerr, Dr, F. J. Eisenman superintendent.” 


Tue Court:—I don’t think you mentioned the hospital. 

Mr, Lewin:—Garfield Memorial, and “the same Committee” 
with the exception of the Secretary—Dr. F. X. McGovern 
elected Secretary in place of Dr. Lindsay: 

“On Jan, 1, 1938, Dr. H. C. Macatee chairman, Dr. F. X. McGovern 
secretary, Dr, A, B. Bennett, Dr. T. E. Neill, Dr. L. C. Ecker, Dr. R. 
L. Silvester, Dr. F. J. Eisenman superintendent. 

“In October 1938 Dr. R. L. Silvester was elected as secretary of the 
Advisory Committee in place of Dr. McGovern.” 


Mr. Lewin;—Exhibit 483 is a carbon copy of a letter dated 
Noy. 15, 1937, from Francis J. Eisenman, Superintendent to 
Dr. Raymond E. Selders, 1328 Eye Street, Northwest, Wash- 
ington, D. C.: 

U. S. EXHIBIT 483 
“My dear Dr. Selders: 

“Acknowledge receipt of a request for Surgical Privileges at Garfield 
Memorial Hospital. Your application has been referred to the Advisory 
Committee for action at their next meeting. 


“You, no doubt, are cognizant with the routine procedure for courtesy 
privileges in all Class A hospitals. We have required for the past 
twelve years or more that all such requests be referred to the Medical 
Advisory Committee of the Board of Directors for recommendation. 

“This Committee is expected to meet on or about Nov. 29, 1937. 

“Sincerely yours, 


“eR 


Francis J. Eisenman, M.D., 
“Superintendent.” 


Mr. Lewin:—Exhibit 500 is the letter which the evidence 
shows was sent by Dr. Conklin to all the local private hos- 
pitals in Washington, and Exhibit 500 is the one to the Garfield 
Memorial Hospital, enclosing the so-called white list. 

Exhibit 498 is another letter from Dr. Conklin to the Chief 
of Staff, Garfield Memorial Hospital, dated Dec. 2, 1937: 


U. S. EXHIBIT 498 
“Dear Doctor: 

“Pursuant to formal action of the Medical Society of the District of 
Columbia, in session on the evening of Dec. 1, 1937, the attached resolu- 
tion is sent you. 

“Very truly yours, 
“C. B. Conklin, M.D., 
“Secretary.” 


Mr. Lewin:—Enclosed is the resolution. 


“THE MEDICAL SOCIETY OF THE DISTRICT OF COLUMBIA 
1718 M Street 
Washington 

“Resolution adopted by the Society, in session on the evening ot 
Dec. 1, 1937: 

“Resolved, That as a matter of educational policy the Medical Society 
of the District of Columbia strongly recommends that all hospitals 
engaged in the teaching and training of residents, interns, and nurses, 
where possible, follow the recommendation of the American Medical 
Association regarding the constitution of their entire Medical Staffs, 
namely, that each appointee be a member of the Medical Society of the 
District of Columbia or a local medical society in this immediate neighbor- 
hood and a member of the American Medical Association.” 


Mr. Lewin:—Exhibit 486 is the minutes of the Advisory Com- 
mittee, Medical Staff, Garfield Memorial Hospital, held Dec. 
6, 1937, with the typewritten signature of the secretary, F. X. 
McGovern, M.D. From those minutes I read: 


U. S. EXHIBIT 486 


“The Secretary was requested to reply to the Medical Society of the 
District of Columbia in regard to a Pesolution passed by the Medical 
Society on Dee, 1, 1937." 


Mr, Lewin:—The next is this reply of Dr. McGovern; it is 
Exhibit 484. It is signed by Dr. McGovern as Secretary, 
Advisory Committee, Garfield Memorial Hospital, and addressed 
to Dr, C. B. Conklin, Secretary, Medical Society of the Dis- 
trict of Columbia. 
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U. S. EXHIBIT 484 


“Dear Dr. Conklin: 

“In reply to your letter of Dec. 2, 1937, enclosing the resolution of 
the Medical Society adopted Dec. 1, 1937, I have been requested to 
advise you that the present policy in force at Garfield Hospital is in 
conformity with the provisions of the above-mentioned resolution. 


“Respectfully yours, 
“F, X, McGovern, 
“Secretary, Advisory Committee.” 


Mr. Lewin:—The next exhibit from Garfield which I would 
like to read is 485, and is a memorandum from Francis J. Eisen- 
man, M.D., Superintendent, Garfield Memorial Hospital, to Sur- 
gical Service, Garfield Memorial Hospital, dated Dec. 3, 1937: 


U. S. EXHIBIT 485 


“Gentlemen: 


“Refer for your consideration the application of Dr. Raymond E, 
Selders for Surgical Privileges. This is not a ‘Run of Mine’ case, 
and your action may be far reaching. Information shows him to have 
sufficient training for personal recognition, when compared with many 
sow approved for courtesy privileges at Garfield Memorial Hospital. 
He is a member in good standing in A. M. A., County and State Medi- 
cal Societies in Texas, and was returning from Massachusetts to Texas 
when offered the position with H. O. L. C. 

“Should your recommendation be adverse, for other than personal 
qualifications, request they be stated, in order that the Board of Direc- 
tors might have the benefit of your advice and counsel. 

“Three applications sent the Academy of Surgeons, (two of which 
were returned the second time) on Sept. 24, 1937. They approved of 
Dr. DeBayle, made no comment on Dr. Carbo, and did not even return 
the papers on Dr. Taggart, both of whom are practicing here, awaiting 
action on their application. 

“Application of Dr. Wm. Hollister for Jr. Associate in Surgery. 
vacancy. 


No 


“Yours very truly, 
“Francis J, Eisenman, M.D., 
“Superintendent.” 


Mr. Lewin:—Now, here comes the letter from Dr. McGov- 
ern, Secretary, Advisory Committee, Medical Staff, Garfield 
Memorial Hospital, addressed to Mr. C. A. Aspinwall, Presi- 
dent, Board of Directors, Garfield Memorial Hospital. It is 
dated Dec. 17, 1937: 


U. S. EXHIBIT 499 
“My dear Mr. Aspinwall: 

The following is recommendation of the Advisory Committee of the 
Medical Staff to the Board of Directors of Garfield Memorial Hospital: 

“That pending the settlement of the question raised as to the ethical 
status of Group Health Association, Inc., and pending further study 
of the professional qualifications of Dr. Raymond E. Selders, that he 
be not granted Courtesy Privileges at Garfield Memorial Hospital, 
except of course in a real emergency.’ 

“The reason prompting this recommendation is the fact that Group 
Health Association, Inc., a lay corporation, is considered unethical 
by the Medical Society of the District of Columbia, and _ its legality 
is being questioned. Dr. Selders has. been hired by Group Health Asso- 
ciation as its surgeon. It is the opinion of the Advisory Committee 
that if Garfield Hospital allows Dr. Selders courtesy privileges that it 
would be placed in the light of aiding and abetting Group Health 
Association, Inc. 

“Yours very truly, 
“F, X. McGovern, M.D. 
“Secretary, Advisory Committee, Medical Staff.’ 


Mr. Lewin:—And the next I will read is Exhibit 487, a 
report which the Superintendent, Francis J. Eisenman, made to 
Mr. C. A. Aspinwall, on March 28, 1938. It reads: 


U. S. EXHIBIT 487 
“My dear Mr. Aspinwall: 
“I went over the Minutes of the Executive Committee and Board of 
Directors for the past nine months and find the following: 
“In February 10 Executive Committee meeting a letter from Mr. 
Kirpatrick re Dr. Selders privileges was read. No action. 


. . . . . . - 


“Dec. 28, 1937, Executive Committee. The Committee considered 
the Resolution of the Medical Staff on application of Dr. Selders as 
follows: 

““*That pending the settlement of the question as to the ethical status 
of Group Health Association, Inc., and pending further study of the 
professional qualifications of Dr. er Ary E. Selders, that he be not 
granted Courtesy Privileges at Garfield Memorial Hospital, except, of 
course, in a real emergency.’ 

Discussed, accepted, and referred to the Board of Directors, recom- 
mending approval. 


“Meeting of the Board of Directors of March 22, 1938, the President 
in reviewing the proceedings stated our official connection with Group 
Health Association was the application of Dr, Selders for surgical 
privileges, the temporary privileges extended him awaiting action on 
the application, and the withdrawal of these eddy on recommenda- 
tion the Medical Staff, (As noted in Resolution ecutive Committee 
meeting of Dec. 28, 1937), awaiting legality of Group Health Associ- 
tion. The actual disqualification of Dr. Selders application was hy the 
Board of Directors at meeting on Jan. 25, 1938, in which the Minutes 
of the Executive Committee meeting of Dec. 28, 1937, were read. 


AMA. ET 


AL. 


“In approving these Minutes, the Board desired to state that in 
denying the privileges of the Courtesy Staff of the Hospital to Dr. 
Raymond E. Selders on the recommendation of the Medical Staff of 
the Hospital, the action was pending the legality of the Organization 
who employed Dr. Selders.’ 


. . . . . . . 


“Yours very truly, 
“Francis J. Ers—enMAN, M.D., 
Superintendent.” 


TESTIMONY 


DIRECT 


OF CLAUDE C. CAYLOR 


EXAMINATION 

By Mr. Allen: 

Claude C. Caylor was Secretary, Providence Hospital. 

He identified the roster, minutes and correspondence. 

Mr. Leahy:—I will now read Exhibit 501. It is on the 
stationery of the X-Ray Department, Providence Hospital, 
Washington, D. C. There is a hand-written notation in the 
right hand corner “Copy of letter sent by me to non-members 
of the D. C. Medical Society,” signed “C. C. Caylor.” 

The letter reads: 

“As a result of the recent inspection of Providence Hospital by the 
Council on Medical Education and Hospitals of the American Medical 
Association, we have been reminded that several of our Staff members are 
not members of the American Medical Association or any of its constituent 
societies. This is one of the requirements to be met in order to be 
acceptable for approval for intern training, and at a recent meeting of the 
Executive Staff it was voted to request all members of the Staff to 
cooperate in meeting this requirement. 

“The Staff has instructed me to inquire if you will not cooperate with 
it in meeting this requirement? 

“If you are now a member of the American Medical Association or any 
of its constituent societies, please let me have that information. 


“Yours very truly,” 


Mr. Allen:—Now I will read Exhibit 502: 


“U. S. EXHIBIT 502. 


“MINUTES OF THE EXECUTIVE STAFF 
“Nov. 18, 1937. 

“The meeting was called to order by the President Dr. Mundell, with 
Sisters Rosa and Gertrude, and Drs. Fadeley, Putzki, Cahill, Duehring, 
Sanderson, O’Donnell, Moody, Hess, Leibell, Caylor, Higgins and Argy 
present. 

“The minutes of the October mecting were read and approved. 

“The report of the intern committee was approved.” 


Mr. Allen:—I am going to omit the next paragraphs of the 
minutes, which deal with other matters, and go down to the 
last paragraph: 

“Correspondence between the Group Hospital Association and the Hospi- 
tal was read relative to the admission of beneficiaries of the Association 
to the hospital, and the care of such patients. It was brought out that 
such patients would be admitted in accordance with the regulations of the 
hospital, and that physicians in the employ of the Association should first 
obtain hospital privileges in the usual manner before they could attend 
such patients. 

“The meeting then adjourned. 

“C. C. Caylor, 
Sec.” 


Mr. Allen:—I now read Exhibit 503, dated Feb. 17, 1938. 
It is from Dr. Caylor to Dr. Raymond E. Selders. 


“U. S. EXHIBIT 503 


“Dear Dr. Selders: . 
_ “I regret to inform you that your application for privileges to practice 
in Providence Hospital has been disapproved by the Staff. 


“Yours truly, 
“Claude C. Caylor, M.D., 
Secretary.” 


Mr. Allen:—Exhibit 504 is the Regular Staff for 1938, which 
I won't read at this time. 

Government’s Exhibit 506 is a letter from Dr. Conklin to the 
Chief of Staff, Providence Hospital, dated Dec. 2, 1937, and 
encloses the December 1st resolution, which has been read sev- 
eral times and which Mr. Lewin read just a few minutes ago. 


TESTIMONY OF MARIAN DANIEL GODBOLD 
DIRECT EXAMINATION 

By Mr. Kelleher: 

Mrs. Godbold was employed with the Columbia Hospital for 
Women during the years 1937 and 1938 as Secretary to the 
Superintendent of the Hospital, Colonel Ashburn. 

She identified minutes and correspondence. 


Fepsrvary 27—Artrer REeEcEss 


(Counsel for the defendants presented a formal objection to 
the admission of evidence concerning the hospitals.) 
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TESTIMONY OF DR. FRED O. COE 


DIRECT EXAMINATION 

By Mr. Timberlake: 

Fred O. Coe was a member of the Executive Staff of George- 
town Hospital during 1937 and 1938. He identified Dr. Dar- 
dinski’s signature. ‘ ‘ ; 

Dr. Dardinski was charged with taking the minutes of meet- 
ings of the executive staff. 


TESTIMONY OF MATTIE M. GIBSON 


DIRECT EXAMINATION 
By Mr. Allen: 


Mattie M. Gibson was superintendent of the Children’s Hos- 
pital from Jan. 1, 1937, to Dec. 20, 1938. She identified minutes 
of the board of directors, minutes of the medical staff, the roster 
of the staff and correspondence with Drs. Conklin and Scandiffio. 

Mr. Lewin:—I should like now to read to the jury from the 
correspondence pertaining to Sibley Memorial Hospital. 

Exhibit 492 is a list of the medical staff of Sibley Hospital 
for 1937, and Exhibit 477 is a list of the medical staff for 1938, 
and I will not read them. 

No. 494 is an old friend, which I will not read again. It is a 
letter from the District Medical Society, from Dr. Conklin, this 
time, to the Sibley Hospital, dated July 29, 1937, and its enclo- 
sure is the White List of approved persons which omits the 
name of Group Health Association, Inc. 

Mr. Leahy:—You might omit calling it the White List. You 
objected so strenuously to the term “check-off.” 

Mr, Lewin:—You just want a little tit for tat. All right. 

I will read to the jury the response from Dr, Lewis H. Taylor, 
president of Sibley Memorial Hospital, to that letter enclosing 
the approved list. It is Exhibit 493, dated Aug. 26, 1937, 
addressed to the Medical Society of the District of Columbia, 
Dr. Coursen B. Conklin, Secretary : 

“I wish to acknowledge receipt of your communication of July 29, 1937, 
relative to the action of the Executive Committee of the Medical Society 
of the District of Columbia on July 12, 1937 in fulfilment of Chapter IX, 
Article IV, Section 5 of the Constitution. 

“I have had this communication placed in the appropriate file of the 
Hospital and its provisions will be carried out by this institution. 


“Very sincerely yours, 
“Lewis H. Taylor, M.D. 
“President.” 


The next one is an old friend. You don’t mind my calling it 
that, do you, Mr. Leahy? It is Exhibit 495 and it is also a letter 
from Dr. Conklin, Secretary of the District Medical Society, 
to the Chief of Staff of Sibley Memorial Hospital, dated Dec. 2, 
1937, and it encloses a resolution of the Society adopted on the 
evening of Dec. 1, 1937. 

Here is the response of the president of Sibley Memorial 
Hospital to that communication. It is Exhibit 490, dated Dec. 
6, 1937, and addressed to Dr. C. B. Conklin, Secretary, The 
asic Society of the District of Columbia, and it reads as 
ollows: 


“My dear Doctor Conklin: 

“T wish to acknowledge receipt of your letter of Dec. 2, 1937 
referring to the action of the Medical Society on Dec. 1, 1937 and also 
the inclosed resolution. My impression is that membership in the Medical 
Council of this institution is already on the basis suggested in the resolu- 
tion. There are no changes in the Council’s personnel in contemplation 
at present, but should such contingency arise, you will know that proper 
regard will be paid to the wishes expressed in the aforementioned 
resolution. 

“With kind personal regards to you, I am 

“Very sincerely yours, 
“Lewis H. Taylor, M.D. 
President.” 


Before continuing reading the documents of the Sibley Memo- 
rial Hospital I would like to turn to the minutes of the Execu- 
tive Committee of the defendant District Medical Society for 
April 11, 1938, and I will read from page 3. I had better tell 
you who was present. The defendant Dr. William Mercer 
Sprigg presided, and there were present Drs. Borden, Chipman, 
Claud, Fowler, Holden, Hooe, Gill, McGovern, Murphy, Neill, 
Reed—John A. Reed and E, Hiram Reede—Lomax Wells and 
C. B. Conklin. 

On page 3, after a lot of colloquy, I read the following: 

“At this point Dr. F, X. McGovern asked to be heard. He stated that 
he had, he believed, the proper interests of the Medical profession at heart. 
He was of the opinion that frequent press releases would be playing into 
the hands of the Group Health Association, Furthermore, he had attended 
a Juncheon at which Dr. William C, Woodward and Dr. Wright were 
present, and that Dr. McGovern’s action relative to the press had been 


commended, It was apparent to Dr, McGovern that the Group Health 
Association, as such, was licked and that it was a very small affair com- 


pared with the much larger, national in scope, movement that was now 
under way. He did believe that for these reasons certain proposals by 
Mr. Fulton Lewis Jr. were made without sufficient knowledge of the full 
implications,” 

Then, turning to page 6: 

“Dr. McGovern was recognized and said it was plain that the questions 
that Dr, Hooe had propounded to Mr. Lewis came from Mr. Lewis and 
that he wanted to make it plain that he believed the Group Health Asso- 
ciation was now nothing but a bubble. He cited what he succeeded in 
getting in the press personally, ending by saying that since The Post 
printed an editorial inspired by him (Dr. McGovern) Mr. Kirkpatrick 
hasn’t opened his mouth, He resented strongly his being on trial, which 
it was very plain that he was, 

“Dr. Hooe was recognized, He stated that he had not made any plea 
for Mr. Fulton Lewis’ services tonight—just presenting facts. He added 
that he had another very important matter to bring before the committee— 
that was relative to the hospitals. He thought that a meeting should be 
arranged in the Medical Society Building, to which would he invited the 
official representatives of the various hospitals. He stated that the hospi- 
tals had been cooperative. He thought that the Society should get the 
representatives all together with view to expressing appreciation and 
standardizing action against the Group Health Association group physi- 
cians. 

“Dr. Hooe would make a motion that the Chairman of the Executive 
Committee be authorized and directed to appoint a committee, consisting of 
many members, including such doctors as Drs. A. C. Christie, F. X. 
McGovern, W. M. Sprigg, Sterling Ruffin and others, to perfect arrange- 
ments and conduct the meeting. 

“The secretary offered an amendment to the effect that the Compensa- 
tion, Contract and Industrial Medicine Committee, with certain supple- 
mentary additions, operate the meeting. Dr. Hooe thought his original 
plan was to be preferred. ‘ 

“The motion as originally made was seconded and adopted.” 


The minutes are signed by the defendant C. B. Conklin, Secre- 
tary. 
I should like to read, also, from the minutes of the Annual 
Stated Meeting of the Medical Society of the District of Colum- 
bia held Wednesday, May 11, 1938, at 8 p. m.: 


‘Dr. Thomas E, Neill, president, presiding. 

“Present: Drs. Vaughan, Prentiss, Trinder, Elward, Fong, Talbot, 
Reede, Alfaro, Thompson, Gwynn, Rench, Thomas, Barry, Mallory, 
Leonard, Foye, Arnold, King, Fowler, Christie, Clark, and other members 
to the number of about 460. 


“The minutes of the preceding meetings held April 27 and May 4 were 
read and approved.” 

Now I should like to turn to page 14: 

“Dr. R. Arthur Hooe was recognized. He made a motion to the 
effect that the Medical Society of the District of Columbia go on record 
as forbidding its members to receive monies or checks for services 
rendered to beneficiaries of Group Health Association, Inc., or its agencies 
and so notify the membership of the Medical Society. 


“Dr, Hooe was confident that the Legal Department of the American 
Medical Association would render an opinion consistent with the motion. 
He said he had conferred with counsel for the Society and upon request 
read a communication that had been addressed to the Secretary, as 
follows: 

“(May 10, 1938. 
“Dr. C. B. Conklin, Secretary, 
Medical Society, D. C. 
1718 M St. N.W., Washington, D. C. 
“Dear Dr. Conklin: 

““*Mr, George F. Hoover tells me that he has received from Dr. Hooe 
a request for information which it is understood is desired by the 
Medical Society, namely, as to whether members of the Society should 
accept payment for services rendered members of Group Health Asso- 
ciation. 

“““Mr, Hoover, Mr. Leahy and I have considered the subject and it is 
our advice that members of the Medical Society should not accept any 
payments whatsoever from Group Health Association and should issue 
no receipts in favor of said Association; and that with respect to treat- 
ment rendered patients who happen to be members of Group Health 
Association, the physician who renders the treatment can accept pay- 
ments made directly by the patients. 

“Very truly yours, 
“"F, A, Fenning.’ 


“Dr. C. B. Conklin made a motion that this matter be referred to the 
Executive Committee for consideration and report. No second to this 
motion, 

‘Dr. W. Raymond Thomas made a motion that the matter be laid on 
the table. Seconded and not adopted. 

“Dr. Hooe restated his motion to the effect that the Medical Society 
of the District of Columbia go on record as forbidding its members to 
receive monies or checks for services rendered to beneficiaries of Group 
Health Association, Inc,, from or over the signature of Group Health 
Association, Inc., or its agencies and so notify the membership of the 
Medical Society. Seconded and finally adopted.” 


And the minutes are signed by C. B. Conklin, Secretary. 

I will resume the reading of the Sibley Memorial Hospital 
correspondence. “ i 

Government Exhibit 417 is a letter from Dr, Lewis H. Taylor, 
president of Sibley Memorial Hospital, to Mr. William C. 
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Kirkpatrick, President, Group Health Association, dated Feb. 5, 
1938, which reads as follows: 


“My Dear Mr. Kirkpatrick: 


“IT am returning you herewith a check of the Group Health Association 
for $66.80 on which there is a notation ‘hospitalization for Miss Tommie 
Lee Nix.’ This check was evidently sent to us by mistake. As you are 
aware from correspondence between your predecessor, Mr. William F. 
Penniman, and myself, as President of Sibley Memorial Hospital, the 
application of Group Health Association to this institution for the admis- 
sion of its members is still under advisement. The Board of Directors of 
this institution have arrived at no conclusion in the matter and pending 
their decision, of course, none of your Group, as such, are eligible for 
hospital privileges here. 

“For your information, I may state that Miss Tommie Lee Nix on 
Dee. 24, 1937 was admitted to this hospital on the service of Dr, Rush 
Conklin, Later, she was transferred to the service of Dr. A. B. Little 
and was then operated on by Dr. Oliver Cox, On her admission card, 
responsibility for her bill is assumed by and over the signature of 
James R. Nix, 2900 Seventeenth St. N.E., and we look to this gentleman 
or the patient, Miss Tommie Lee Nix, for the settlement of her account. 

“Very sincerely yours, 
“Lewis H. Taylor, M.D., President.” 


The next is Government Exhibit 491, and it is a memorandum 
to Admission Office, Accounting Department, from Lewis H. 
Taylor, president of Sibley Memorial Hospital, dated Feb. 8, 
1938: 


“Please use every precaution to see that no patient is admitted as a 
member of the Group Health Association, Inc., of the Home Owners’ 
Loan Corporation. Also, that all checks in payment of service rendered 
patients be scrutinized closely to see that they are not made out by 
this organization. The reason for this memorandum is that Group Health 
Association, Inc., has applied for the privilege of having their members 
admitted to this hospital and that their application is still pending and 
has not been acted on by the Local Board of Directors. 


“Lewis H. Taylor, M.D., President.” 


Exhibit 496 is a handwriting memorandum which was identified 
by the witness Mumford on the stand this morning. In hand- 
writing it says: 

“Group Health Association, H. O. L. C. 

“Dr. Henry Brown, Director, 

“Dr. Raymond Selders, Surgeon 

“Dr. Allen Lee 

“Dr. Edmund Wells 

“Dr. Stephen Hulburt 

“Dr. M. Scandiffio. 

“These doctors are not to be allowed in at any time. 

“L. Welch 

“Beulah Mumford 

“H. R. Dutton 

“D. A. Wood 

“J. Jensey 

“M. M. Realine.” 


The next is Government Exhibit 418, which is Mr. Kirk- 
patrick’s reply to Dr. Taylor in regard to the Nix check, dated 
Feb. 18, 1938: 


“My Dear Dr. Taylor: 


“TI am in receipt of your letter of Feb. 5, 1938 with which you return 
a check issued by Group Health Association, Inc., bearing number 247, 
in the amount of $66.80, to the order of Sibley Memorial Hospital. This 
check is in payment of a bill dated Jan. 5, 1938 rendered by your hos- 
pital for services rendered to Miss Tommie Lee Nix, a member of this 
Association, while confined in your hospital from December 24 to Decem- 
ber 31, 1937. . . 

“In your letter you state that the check was evidently sent to you in 
error and refer to the fact that on the stub of the check there is a nota- 
tion which reads ‘hospitalization for Miss Tommie Lee Nix.’ We wish 
to advise there was no mistake on our part in transmitting the check 
in question. Under provisions of the by-laws of Group Health Associa- 
tion, Inc., Miss Nix is entitled to have provided to her hospitalization 
when such is necessary. Miss Nix having received hospitalization in 
your institution for the dates mentioned is therefore entitled to have 
the cost of tbat hospitalization paid for by Group Health Association, 
Inc. Your attention is invited to the fact that the stub which contains 
the notation referred to is not in any sense a part of the body of the 
check. The stub is provided only for information of the payee as to 
what the check is intended to cover. In depositing the check, if you 
so choose, the stub of course may be detached before the check is 
deposited. We are, therefore, returning the check herewith and ask that 
it be deposited in the usual course.’ ee 

“In the first paragraph of your letter you state that application of 
this Association to admit its members to your hospital is yet under 
advisement by your Board of Directors and that until a conclusion is 
reached members of Group Health Association, Inc., are not entitled 
to receive the privileges of your hospital. I gather from your letter that 
because patients may be members of Group Health Association, Inc., 
they are by that fact not entitled to be treated at Sibl nor 
Hespital until such time as your Board has approved their admission 
as such members. It is difficult for us to appreciate this conclusion, 
We understand that hospitals in the District of Columbia are maintained 
for the service of members of the community and that those comprising 
the community may enjoy the privileges of treatment at those hospitals 
when necessary and that membership in Group Health Association, Inc., 
could hardly be regarded as a reason for denying such persons admis- 
sion to your hospital when such is necessary. I do not believe that the 
Methodist Episcopal Church, which we understand is the owner of 
Sibley Memorial Hospital, would approve such a policy. 
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“We can well understand that admission to your courtesy staff of any 
member of the staff of physicians of Group Health Association, Ine., 
is entirely within the discretion of the authorities of your hospital and 
that you have every right to insist that any physician or surgeon admitted 
to courtesy privileges in your hospital should first establish beyond all 
doubt the fact that he is in every respect qualified for admission to the 
courtesy staff. We cannot, however, comprehend that citizens of the 
District of Columbia when in need of treatment at your hospital should 
be denied that privilege merely because they are members of this Asso- 
ciation, 

“Very sincerely yours, 
“W. C. Kirkpatrick, President.” 


To which the president of Sibley Memorial Hospital makes 
response by letter dated Feb. 21, 1938, Exhibit 419, as follows: 
“My dear Mr. Kirkpatrick: 

“IT wish to acknowledge receipt of your letter of Feb. 18, 1938 
addressed to me as President of Sibley Memorial Hospital and return- 
ing to me a check, numbered 247, issued by the Group Health Asso- 
ciation, Inc., in the amount of $66.80, said check made to the order 
of Sibley Memorial Hospital and dated Jan. 17, 1938; the purpose of 
this check as indicated on its stub, ‘Hospitalization for Miss Tommie 
Lee Nix.’ 

“Miss Tommie Lee Nix was admitted to the Hospital on the service 
of Dr. Rush Conklin on Dec. 24, 1937. Miss Nix signed her own card 
of admission on which appears the name of her brother, James R. Nix, 
2900 17th Street, N.E., who assumed responsibility for the payment of 
her bill while in this institution. On her admission card appears no 
reference whatsoever to the Group Health Asscoiation, Inc. It should 
be apparent that pending the decision of the Local Board of Directors 
of Sibley Memorial Hospital, who are considering the request of your 
Association, the institution would not receive your members as such. This 
Hospital is open to citizens of the District of Columbia and the sur- 
rounding country and has been since its foundation over forty years 
ago. The fact that an individual is a member of any organization, 
yours or otherwise, has nothing to do with entry to Sibley Hospital. 
I am therefore, returning your check, 2247. We confidently expect and 
know that Miss Nix or her brother who signed responsibility for her 
bill, will settle this account. 

“Very sincerely yours, 
“Lewis H. Taylor, M. D., President.’’ 


The next is Government Exhibit 420. It is on the letterhead 
of Group Health Association, Inc., and comes from R. T. Berry, 
Secretary-Treasurer, Group Health Association, Inc., addressed 
to Dr. Lewis H. Taylor, M.D., President, Sibley Memorial 
Hospital, dated March 30, 1938: 


“Dear Dr. Taylor: 


“We have again received our check 247 
drawn to your order for hospitalization 
Lee Nix. 

“We regret that you seem to be unable to accept payment for an 
apparent just debt. We wish to inform you that the expense so 
incurred by Miss Nix is payable by this association and any delin- 
quency in payment as may appear on your records is due entirely to 
the fact that this check has not been accepted and we wish you to 
understand that the credit standing of Miss Nix in the District of 
Columbia or elsewhere is not to be affected in any way, pending your 
wegeicn as to whether or not you will definitely decline or accept this 
check. 

“When you wish payment, kindly notify this office and we will again 
forward you the check to clear your records. 

“Very truly yours 
“R, T. Berry, Sec’y.-Treas., 
Group Health Association, Inc.” 


in the sum of $66.80, 
incurred by Miss Tommie 


That was in March. Next we see _in_June Government 
Exhibit 421 from Lewis H. Taylor, M.D., President of Sibley 
Memorial Hospital, to W. C. Kirkpatrick, President of Group 
Health Association, Inc.: . 
“June 20, 1938. 
“My dear Mr. Kirkpatrick: 

“T am returning to you herewith, a check of the Group Health 
Association, numbered 931, in the amount of $31.00, on which there is 
a notation ‘for board, drugs, and laboratory service, Miss Taylor Owen.’ 

“Miss Taylor Owen was admitted to Sibley Hospital on May 23, 1938, 
on the service of her physician, Dr. A. McNitt. On her admission 
record, responsibility for her account was assumed by her sister, Miss 
Moss Owen. : 

“Similar action was taken in the case of Miss Tommie Lee Nix 
and the reasons therefore were plainly stated in correspondence between 
you and myself and may be found in my letters to you. 

“The Local Board of Directors have arrived at no decision in the 
matter of the application of Group Health Association for certain 
privileges in Sibley Memorial Hospital. I will communicate to you 
promptly any action which they may take in the matter. 

“Very sincerely yours, 
“Lewis H. Taylor, M. D., President.” 


Here comes Mr. Kirkpatrick’s response, Government Exhibit 
422, dated Aug. 5, 1938, addressed to Dr. Lewis H. Taylor, 
President, Sibley Memorial Hospital : 


“Dear Dr. Taylor: 

“This will acknowledge receipt of your letter of June 20, 1938 with 
which you return our check 931 in the amount of $31.00 for Board, 
Drugs and Laboratory Service to Miss Taylor Owen, a member of 
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Group Health Association, Inc. The check in question is returned 
herewith together with a request signed by Miss Owen that you accept 
the check as tendered. 
“Very truly yours, 
“W. C. Kirkpatrick, President.” 


The enclosure is the communication referred to of Aug. 5, 
1938, to Sibley Memorial Hospital, reading as follows: 
“Dear Sirs: 

“This is to advise you that Group Health Association, Inc. has been 
hy me requested to make payment to you of the indebtedness due you 
of $31.00 arising out of your recent services to Miss Taylor Owen. 

“If for any reason you do not accept the tendered payment, you will 
kindly advise Group Health Association, Inc., the basis of your refusal 
as I expect to leave settlement of this indebtedness entirely with the 


Association, and have given it full authority to act for me in the 
premises.” 


To which the president of Sibley Memorial Hospital, on Aug. 
12, 1938, makes response, Government Exhibit No. 423, as 
follows : 


“Aug. 12, 1938. 
“Miss Taylor Owen, 


2019 Eye Street, N.W. 
Washington, D. C. 
“My dear Miss Owen: 
“Receipt is acknowledged of your letter of Aug. 5, 1938, enclosing 
check of Group Health Association No. 931, in the amount of $31, 


payable to the order of Sibley Memorial Hospital. Said check is 
returned to you herewith. 


“It is requested that you pay the amount of your indebtedness to 
this hospital in cash. 


“Yours very truly, 
“Lewis H. Taylor, M.D., President.” 


Government Exhibit No. 424 is Mr. Kirkpatrick’s letter dated 
Aug. 26, 1938: 

“Dear Mr. Taylor: 

“This will refer to your letter of Aug. 12, 1938, addressed to Miss 
Taylor Owen, 2019 Eye Street, N.W., Washington, D. C., which letter 
has been referred to the writer for attention by Miss Owen. 

“Miss Owen has previously notified you that this Association is 


cphuge! in her behalf with respect to the hospital bill amounting to $31.00 
ue you. 


“You will find enclosed our check No. 931, which was previously 
forwarded to you and which was returned with your letter to Miss 
Owen, now. duly certified by the Riggs National Bank. 

-“If for any reason you do not sce fit to accept this certified check, 
advice as to the basis of your refusing to do so will be appreciated. 

“You can readily understand the considerable trouble which would 
be involyed in making a formal legal tender in cash to you of the 
amount in question. I feel certain that your attitude will not be such 
as to require us to resort to this extremity. 


“Very truly yours, 
“W. C. Kirkpatrick, President.” 


To which the president of Sibley Memorial Hospital, Dr. 
Lewis H. Taylor, on Aug. 30, 1938, makes response, Govern- 
ment Exhibit 425, as follows: 


“Dear Miss Owen: 


“Receipt is acknowledged of a letter of Group Health Association 
dated Aug. 26, 1938, with the enclosure being a certified check in the 
amount of $31.00 therein referred to. Said letter purports to have 
been sent in your behalf. 


. “The check is returned to you herewith, with the request, as prev- 
iously made in our letter addressed to you under date of Aug. 12, 


1938, nat you pay the amount of your indebtedness to this Hospital 
in cash. 


“Yours very truly, 
“Lewis H. Taylor, M.D., President.” 


Government Exhibit 426 is a somewhat similar letter from the 
same Dr. Lewis H. Taylor, president of Sibley Memorial Hos- 
pital, this time to Mr. Howard F. Vickery, another member of 
Group Health Association, in regard to refusing payment of 
Group Health Association’s check for his account. It is dated 
Aug. 2, 1938. I will not bother to read that, nor will I read 
at this time Government Exhibit 427, which is Mr. Kirkpatrick’s 
letter in regard to the Howard Vickery case, which enclosed 
the authorization of Mr. Vickery to the Sibley Memorial Hos- 
pital to accept check. Nor will I read the letter dated Aug. 12, 
1938, in regard to a similar matter. Nor will I read Govern- 
ment Exhibit 429, which is Mr. Kirkpatrick’s letter to Sibley 
Memorial Hospital dated Aug. 13, 1938. Perhaps I should give 
you the last word in this series. I do not think it is necessary 
to read it, however. It is exactly like one of the others that 
I read. This is as late as Aug. 30, 1938. It is Exhibit 430, 
Dr. Taylor’s letter to Howard Vickery, finally refusing a cer- 
tain check and demanding cash. 

Mr, Kelleher:—1 wish now to read the documents which 
were introduced through the witness from Columbia Hospital. 


A.M. A. 
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Exhibit 507 is the minutes of a meeting of the Executive 
Committee of Columbia Hospital, dated Dec. 2, 1937: 


“(b) the Hospital Committee of the Medical Society of the District 
of Columbia has recommended to the Society that all members of the 
staffs of all hospitals in the District be asked to join the Medical Society 
of the District or the American Medical Association, but the District 
Medical Society has not yet acted upon the recommendation.” 


_ Then, turning to page 2 of the minutes, I read the follow- 
ing, which is still part of the Superintendent's report: 


“The Superintendent reported correspondence with the Group Health 
Association within the Home Owner’s Loan Corporation, indicating, 
on the part of the Association, a desire to have its members accepted 
for hospitalization at customary rates, and that Dr. Selders, one of its 
employees, be allowed to treat such members when hospitalized here. 
The Superintendent had replied that the hospital would doubtless be 
willing to accept members of the Association at the customary rates, 
but that no physician could practice here until appointed to either the 
regular or courtesy staff by the Board of Directors. Following this, 
Dr. Selders made application in Classes 1, 2 and 3, which application 
is now under consideration by a committee appointed within the Medical 
Board, because the application did not show the special training and 
large experience in Obstetrics ani Gynecology which are usually 
demanded of applicants for privileges in Classes 1 and 2. 

“The Superintendent further reported a visit from Mr. Penniman 
of the Home Owner’s Loan Corp., who explained the objective of the 
cooperative society and expressed a desire to work in the closest harmony 
with physicians and hospitals, stated that the cooperative society expects 
to pay but $4 per day toward the hospital expenses of its members and 
that those members must themselves pay any additional charges. He 
asked that pending action upon Dr. Selders’ application for privileges, 
temporary approval be granted him in case of emergency work or 
obstetrics, The Superintendent informed Mr. Penniman that privileges 
would be granted for cases of normal obstetrics pending the decision. 

“Dr. Sprigg, a representative of the Medical Board, counseled delay 
in action upon both the requests made by the Group Health Association 
and Dr, Selders pending legal decision at present being sought in regard 
to the Association, and that meanwhile emergency cases requiring hos- 
pitalization be accepted as a measure of humanity. The Superintendent 
asked if the Committee had any instructions as to how he should pro- 
cced in case of request for admission of patients and was advised, 
upon motion of Mr. Blair, that action in such cases be left to his 
judgment. Mr. Lesh then stated that, if it were true, he thought that 
it should be made a matter of record that the Superintendent’s action 
and the proposals now made meet with the approval of the Medical 
Staff and, upon assurance by Dr. Sprigg that such is the case, it was 
decided to make a record of the fact.” 


U. S. EXHIBIT 508 


Mr. Kelleher:—Exhibit 508 is the minutes of the meeting of 
the Board of Directors held on Wednesday, Sept. 21, 1938, at 
3:30 o'clock p. m. I will read the following paragraph: 


“The Medical Board reported as follows on the applications for 
courtesy privileges: 

“Dr. Raymond E. Selders, Classes 1 and 3, the Medical Board informs 
the Board of Directors that it considers it inadvisable to act at this 
time on the application of Dr. Selders.”’ 

Now I read paragraph D: 

“The Superintendent reported ‘Group Health has asked for the 
granting of privileges to its doctors. Captain Wells had informed them 
that action might be taken at this meeting. The action on Dr. Selders’ 
application indicated above is the answer.” 


Mr. Leahy:—Will you not read what is above that? 

Mr. Kelleher:—I have read it; I will read it again if you 
like. I have no desire to read the rest of the paragraph D, 
unless you want me to. 


“The Medical Board reported that it considers it inadvisable to act 
at this time on the application of Dr. Selders.” 

Mr. Kelleher:—Exhibit 511 is the minutes of the Medical 
Board of Columbia Hospital, Dec. 9, 1938: 


*U.. S:-EXHIBIT. 351i. 

“The following applications for hospital privileges were considered. 
Dr. Clark P. Halstead, Class 3, postponed pending further information,” 
and the minutes show that the applications of two other doctors 
were postponed at the same time. Unfortunately, I have read 
some of these minutes out of order. I would like to read the 
minutes of the Medical Board for Sept. 19, 1938: 


“Dr. Sprigg moves to consider the application of Dr. Selders for 
privileges in Classes 1 and 3, and that he not be endorsed for the 
privileges. This was seconded by Dr. Mundell and discussed by 
Drs. Sprigg, Wilson, Sylvester, McNitt, Mundell and Copeland, after 
which, Dr. Wilson moved that the following be substituted for Dr. 
Sprigg’s motion: 

“That the Medical Board inform the Board of Directors that it 
considers it inadvisable to act at this time on the application of Dr. 
Wilson.’ 

“This was seconded by Dr, Sylvester and was carried by ff 
Dr. Wilson then moved the adoption of his substitute. \ apy Ae oe 
seconded the motion and it was passed by a vote five to two.” 


Mr, Kelleher:—Exhibit 514 is the letter of the def 
Conklin dated July 19, 1937, to the Superintendent of tae Hees 
pital, enclosing the list of approved organizations. 
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Exhibit 515 is the letier from Dr. Conklin to the Chief of 
Staff of Columbia Hospital dated Dec. 2, 1937, and enclosing 
the resolution of the Medical Society adopted on Dec. 1, 1937. 

Mr. Timberlake:—May it please the Court, I will now read 
from Government's Exhibit 440-A, a letter from Sister M. 
Rodriguez to C. B. Conklin, Secretary, The Medical Society 
of the District of Columbia, dated Dec. 7, 1937: 


“U, S. EXHIBIT 440-A 
“My dear Dr. Conklin: 


“I am in receipt of the copy of the Resolution adopted by the Medical 
Society of the District of Columbia. 

“It gives me pleasure to state that the Executive Staff of the 
Georgetown University Hospital, in session on Oct. 11, 1937, acting 
on the recommendation of the American Medical Association concerning 
the approval of Residencies and Internships ruled as follows: 

“That all members to the Courtesy Staff shall be nominated and 
elected annually and that no physician shall be nominated or elected 
to any staff of the hospital unless he is a member of his local or 
County Medical Society and of the American Medical Association. 
Members who are already on the staffs, as well as_ those who are 
applying for privileges to practice in the hospital, shall be notified to 
qualify within the year. 

“Thanking you for past courtesies, I am, 

“Sincerely yours, 
“Sister MARY RODRIGUEZ, 
“Superintendent.” 


Mr. Timberlake:—Government’s Exhibit 516 is the minutes 
of the “Special Committee of the Executive Committee on 
Hospital Administration” held Jan. 20, 1938, in the staff room 
of the hospital, Father McCauley presiding. 


“U. S. EXHIBIT 516 


“SpeciAL MEETING OF THE ExecutTivE CoMMITTEE 
on Hospitat ADMINISTRATION 

“Special meeting of the Executive Staff was held Jan. 20, 1938, at 
4 p. m. in the staff room of the hospital, Father McCauley presiding. 

“Those present were Drs. Coe, Martel, Whitmore, Vaughan, Koppanyi, 
Mollari, Cavanaugh, Cahill, Solnitzky, Milone, Mundell, Stanton, Dueh- 
ring and Dardinski. 

“Sister Rodriguez presented the case for consideration which concerned 
a patient admitted from the H. O. 1.. C. The question to be decided: 

“1, Was the patient now (after 48 hours) to be considered an emer- 
gency case. 

“2. Would Dr. Selders be allowed to treat the case in spite of the 
fact that his credentials had not yet been approved. 

“Dr. Vaughan felt that the case was no longer an emergency and 
that Dr. Selders should not be allowed to continue with the case. 

“Dr. Coe said the case must be taken care of and that he had been in 
consultation with Dr. Selders on the case and had advised him to 
have orthopedic consultation. 

“Dr. Cahill thought we should take action, since we had no report 
from the Washington Academy of Surgery we should act ourselves. He 
said Dr. Selders is not qualified and a case is no longer an emergency 
after 48 hours. 

“Dr. Martel thought that Mr. Penniman was pressing Sister on a good 
opportunity. Being an emergency case Sister consulted with Drs. Coe, 
Martel, Duehring and Dardinski. All agreed to admit patient as 
emergency. Now we must consider is the case still emergency. If 
patient is moved what would be the consequences. Furthermore Dr. 
Selders says he doesn’t care who treats the patient but patient must 
pay doctor. They will not. 

“Dr. Stanton said that Dr. Coe had suggested treatment and Dr. 
Selders is not taking advice. Best interests of patient to be considered 
first. Case is no longer an emergency. 

“Dr. Coe thought that Dr, Selders can do it only with consultation of 
staff member. 

“Dr. Martel moved that Dr. Selders be informed case ceases to be 
an emergency and should cease treating case. 

“Dr. Vaughan again stated that case was not an emergency. The 
case now could wait a week. Dr. Selders has no right to handle case 
and now it becomes hospital case. He should not be allowed to operate 
but courtesy of being present when man operates should be extended 
to Dr. Selders. 

“Dr. Coe described the operation. 

“Dr, Mundell thought there were many angles to the case and 
expressed himself in favor of allowing Dr, Selders to go on with the 
case. 

“Dr. Koppanyi suggested we defer action until we see what other 
hospitals do. 

“Dr. Duehring felt that case should be treated by Dr. Selders to 
avoid trouble. 

“Dr. Vaughan does not agree with Drs. Duehring, Koppanyi and 
others in favor of allowing Dr. Selders to continue with case. 

“The original motion of Dr. Martel’s withdrawn. Dr. Martel moved 
that emergency no longer exists. 

“Passed 5 no, 10 yes. 

“Sister Rodriguez moved that although permission was given to treat 
the case now that the case become operative it must be done under 
supervision of one of our approved orthopedic surgeons acccrding to the 
rules of the hospital. 

“Passed unanimously. 3 b 

“Dr. Cahill] moved that surgical privileges be withdrawi from Dr. 
Damian. Dr. Coe seconded. Passed unanimously, 


“ : de to adjourn. 
Motion made to acy Wy, J, Dardinski, M.D., 
‘Secretary. 


A. M. A. 
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U. S. EXHIBIT 517 


Mr. Timberlake:—Now I read from Exhibit 517, which are 
the minutes of a “Special Meeting of the Executive Committee 
on Hospital Administration,” held Thursday, March 10th: 


“SpectAL MEETING OF THE Executive CoMMITTEE 
on HospitaL ADMINISTRATION 


“A special meeting of the Executive Staff was held Thursday March 
10th at 12 noon. Father McCauley presiding. 

“Those present were Sister Rodriguez, Drs. Hird, Vaughan, Martel, 
Koppanyi, Cavanaugh, Mollari, Wall, Milone, Solnitzky, Duchring, Cahill, 
Coe, Mundell, Cutting, and Dardinski. 

“Subject for consideration was the letter sent out by the Group Health 
Organization, Inc., inviting members of the Hospital Staff to attend 
meeting which was to be held Friday, March 12. 

“This letter was read by Father McCauley. 

“Dr. Coe read a motion which after suggestions and amendments by 
Drs. Hird, Wall and Duehring finally read as follows: 

“The Executive Staff appointed Dr. Duehring to represent the George- 
town University Hospital in an informal capacity at the Group Health 
Association meeting with the following instructions, which he is at 
liberty to use or ignore. 

“1, The Georgetown University Hospital will grant privileges to prac. 
tice to any doctor whose qualifications are such as are deemed sufficient 
by the credentials committee of the hospital to practice his specialty. 

“2. Any patient who is a member of the Group Health Association 
applying to the Georgetown University Hospital for treatment of any 
nature will be admitted to the hospital and cared for by the doctor 
of his choice if said doctor is a member of the staff, or by a designated 
member of the staff. 

“This was seconded and adopted. 

“Dr. Duehring said he believed the group should be informed that 
the hospitals of this city are more open than hospitals in the New 
England States which are closed to all except those on the staff. 

“Dr. Koppanyi said we should tell them frankly that hospitals cannot 
be coerced into taking men that were not qualified. © 

“Dr. Martel said that Dr. Scandiffio is qualified. He has done some- 
thing we do not approve and that probably that is what they would 
like to have some one say. Dr. Martel felt that we should not send a 
representative. 

“Dr. Cahill said we could not ignore the letter. Providence Hospital 
is sending representative. Thought sending a letter would be better 
explaining we will be glad to take patients but men must be approved. 

“Dr. Duehring moved that a representative be sent to speak informally, 
Seconded by Dr. Mollari. 

“Dr. Coe thought that speaker might refer to the compensation com- 
mission work and suggest that the Group Health Organization, Inc, 
workings might be run along the same lines. 

“Father McCauley asked Dr. Martel to go as representative but he 
declined for reasons of his own, Dr. Duehring was asked to go and 
accepted. 

“Sister Rodriguez felt that a letter should he taken along with definite 
statements to be read. . 

“Dr. Vaughan thought that a letter should be taken and used if 
necessary. 

“This was finally done. 

“Moved to adjourn at 12:30 p. m. 
“V. J. Dardinski, M.D., Secretary. 


TESTIMONY OF R. STEPHEN HULBURT 


DIRECT EXAMINATION 
By Mr. Kelleher: 


Richard Stephen Hulburt said he is a general practitioner, a 
graduate of Georgetown University in 1931. 

Q.—And while you were in private practice were you asso- 
ciated with Georgetown University Hospital? 

A.—Yes. 

Q.—In what capacity? 

A—I was Clinical Instructor in Medicine in the Out Patient 
Department, that is the Dispensary. 

O.—dAnd how long were you Clinical Instructor in that Out 
Patient Department? 

A.—From about 1932 until about 1937. 

O.—What were your duties as Clinical Instructor? 

A.—They were to take care of medical patients in the dis- 
pensary and to advise students there in their work. 

Q.—Did you also at the same time have courtesy privileges 
at that hospital, that is, the privilege of bringing in your own 
patients and treating them there? 

A.—I think I did. 

O.—Did you have that continually from the time you finished 
your internship until 1937? 

A—TI don’t believe I applied in a formal application imme- 
diately ; it must have been, maybe, as much as two years before 
they requested me to fill out a formal application blank. 

O.—Would that be about 1935? 

A.—Yes, 

O.—And did you fill out a formal application blank about 
that time? 

A.—Yes, 

O.—And were you formally notified that you had such priv- 
Hlages at the Georgetown Hospital ? 

Yes, 
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O.—What privileges did you have? 

A.—Privileges for general medicine; normal obstetrics and 
minor surgery. 

QO.—Dr. Hulburt, did you join the staff of Group Health 
Association in 1937? 

A—I did. 

Q.—Did you join as an assistant to Dr. Lee? 

A.—That was the understanding. 

QO.—Were you with Group Health Association at the time 
the clinic opened, their clinic? 

A—I was. 

QO.—Who was Gretchen Moriarity ? 

A.—Gretchen Moriarity was one of the members of Group 
Health who came there as a prenatal case. 

Q.—Did you handle her case early in 1938? 

A—I did. 

Q.—Will you tell us what occurred on April 7, 1938, with 
respect to her case? 

A.—I believe she phoned me at the clinic some time in the 
morning and said she— 

Mr. Leahy:—I object to the conversation. 

Tue Court :—Sustained. 

By Mr. Kelleher: 

Q.—Did you attend Mrs. Moriarity? 

A—I did. 

Q.—In what condition did you find her? 

A.—You mean in the clinic? 

Q.—No, on April 7. 

A.—I visited her at Georgetown Hospital and she was in 
labor and I gave her the necessary examination and went back 
to the clinic. 

Q.—After she called you, did you call Georgetown University 
Hospital ? 

A.—Yes. 

Q.—And whom did you talk to at the Hospital? 

A—TI asked for the admitting office and talked with the girl 
in the office. 

omens did you ask permission to bring Mrs. Moriarity in? 

4.—I did. 

Q.—And what did the admitting office say? 

Mr. Leahy:—I objected to that; it is hearsay. 

Be Lewin:—Falls under the same ruling your Honor has 
made, 

Mr. Kelleher:—I will also connect it up with the Superin- 
tendent. 

Q.—Did you speak directly with the admitting office: Did 
you ask for the admitting office? 

A—I asked for the admitting office, and I believe I was con- 
nected with it. 

Tue Court:—While you were connected with the hospital 
you talked on the phone? 

The Witness:—Yes. 

Tue Covurt:—Overruled. 

The Witness:—I1 talked with the girl in the office and told 
her I was Dr. Hulburt, connected with Group Health, and 
I had this obstetrics case in active labor. I would like to have 
her admitted as an obstetrics case; she needed hospitalization. 

Q.—And what did the clerk in the admitting office say? 

A.—She said she didn’t know whether there was any vacancy, 
aut she would find out, and I think she inquired of Sister James 

oseph. 

Q—And who was Sister James Joseph? 

A.—She was the Sister in charge of the office. 

Q.—What was the conversation you had with her? 

Mr. Leahy:—The same objection. 

Tue Court :—Overruled. 

A—I asked her to admit this patient. I told her I wanted 
her to admit this patient; that she had a history of having 
previous children who were delivered very quickly, and her 
membranes were already ruptured, and I thought she should 
be in the hospital where she could be under observation. 

Q.—And what did Sister Joseph say? 

A,—She just asked me to wait a minute; she would take it 
up with Sister Rodriguez 

Q.—Did she make any suggestion as to who should handle 
Mrs. Moriarity in the hospital if she was admitted? 

A—I don’t recall. 

O.—Did she say anything about the patient being treated as a 
house patient? 

A.—She may have; I don’t recall that especially; she may 
have said that. 

O.—What is a house patient? 

A.—A patient who comes in and who is under the treatment 
of the physician in charge of that service in the hospital. 


Q.—1 believe you already testified that she said she would 
speak to Sister Rodriguez? 

A—Yes, 

Q.—Who is Sister Rodriguez? : 

A.—She was the Superintendent of the Hospital at that time. 

Q.—Did you wait at the phone while she did that? 

A—I did. 

Q.—And did Sister Joseph return to the phone? 

A—Yes. 

Q.—What did she say at that time? 

A.—She said, Sister Rodriguez said it would be all right 
to admit her as an emergency patient; that they would never 
turn down any case that needed help. 

orb yas send Mrs. Moriarity in to the hospital ? 

A.—I did. 

Q.—And you attended the patient in the delivery room at that 
hospital ? 

A.—You mean in the actual delivery room? I was in and I 
saw her in the first stage room. 

Q.—Did a nurse approach you there at that time? 

Mr. Richardson:—I suggest that the witness tell this without 
the leading questions. 

Tne Court :—Yes, 

By Mr. Kelleher: 

Q.—Will you tell the jury what occurred there at that time? 

A,—I went over there about 1 o'clock, I guess, in the after- 
noon, and examined her, and found that she was not having any 
pain, and that the procedure of the labor was not as fast as I 
anticipated, but I knew from her history she had a very rapid 
labor in other cases. In fact she had no other pains at all. So 
I examined her and went back to the clinic, and about 5 o'clock, 
while I was in the clinic, I received a phone call to come to 
Georgetown right away; that the patient was ready to be deliv- 
ered. I started out but at that time of day the traffic was heavy. 
I didn’t get here until 5:30. When I got there the nurse told 
me that Mrs. Moriarity had a sudden pain and the baby had 
been delivered without any pain. I examined her and found she 
was all right. The nurse then said that Sister Rodriguez 
wished to speak with me, so I waited in the doctors’ room, the 
delivery room, and she told me she was glad to admit the 
patient as an emergency case, and that they would never think 
of not allowing any one to come into that hospital who they 
thought could be helped there, but that I should realize that I 
no longer had privileges there. I said I didn’t know that; I had 
not been notified to that effect, but I didn’t care to argue or 
remonstrate, so I told her I was sorry and went on. 

Q.—When did you resign from Group Health Association? 

A.—On April 25, 1938. 

Q.—After you had resigned from Group Health, did you have 
a conversation with Sister Rodriguez about obtaining courtesy 
staff privileges from the hospital ? 

A.—I did. 

foe did you make formal application for such privileges? 

—Yes. 

O.—Were those privileges granted to you? 

A—Yes, 

Q.—Do you have a formal letter notifying you that such 
privileges had been granted? 

A.—I do. 

Q.—May I have it? I show you Exhibit 530 and ask you 
whether that is the letter you received after you applied for 
courtesy privileges at Georgetown Hospital, after your resigna- 
tion from Group Health? 

A—It is. 

Mr. Kelleher:—I offer Exhibit 530 in evidence. 

Mr. Leahy:—No special objection. 


U. S. EXHIBIT 530 
Mr. Kelleher:—Exhibit 530 is dated May 12, 1938: 


“My Dear Dr. Hulburt: 

“Your application to practice at the Georgetown University has been 
approved by the Credentials Committee. 

“You have been granted privileges to practice in the branches of 
medicine checked herein with the understanding that you become a 
member of your own local medical society within the year.” 

And there is a check mark next to “Minor surgery,” “Medicine,” and 
“Obstetrics, normal.” 

“Very sincerely yours, 
“Sister Mary Ropricuez 
“Superintendent.” 


i = Taba hil 

—Dr. t, while you were connected with the staff 

es Age Health did you apply for privileges at Columbia Hos- 
Al.—I don't recall, while I was with Group Health. 
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O.—Did you have privileges at Columbia while you were with 
Group Health? 

A.—I don't believe I did. . 

O.—Did you obtain privileges at Columbia after you resigned 
from Group Health? 

A—Yes, I did. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, do you recall now whether you had ever made 
application for privileges at Columbia Hospital before you went 
with Group Health? 

A—I don't recall. E 

O—Isn't it a fact that with any of the hospitals in Wash- 
ington you have to make application for such privileges? 

A—Yes, that is the general procedure. : 

O.—And you have no recollection now of ever having made 
such an application to Columbia while you were with Group 
sj Od before you were with Group Health? 

A—No. 

O.—And when you did make application you followed the 
general routine required by applicant for such privileges in the 
local hospitals? 

A—When I did apply? 

O—yYes? 

A—Yes. 

O.—And when you so applied you received it? 

A—Yes. : 

Q.—Do you remember what year you made the application 
and received the privileges? 

A—I think 1938. 

aes you had resigned from Group Health? 

— Yes. 

O.—And when was it you resigned from Group Health? 

A—April 25, 1938, I think. 

O.—And how long were you with the G. H. A.? 

A.—Just a little over five months. 

Q.—And what time did you serve with G. H. A. during that 
period; was it part time or full time? 

A—I understood it was to be part time, but before I had 
been there very long it developed into full time. 

Q—What was the reason for that? 

A—The demand was great. There was just so much work, 
there wasn’t any time to do anything else. I did the clinic hours 
from 9 to 1, made the calls from 1 to 3 and from 3 to 6 was in 
the clinic. 

oe you first went to the clinic what was your time 
to t 

A—That was an understanding with Dr. Lee, who first inter- 
ested me. I understood I was going in to help him as a sort 
of his assistant in internal medicine. 

O.—Before you got through, you were doing other things? 

A—Yes, I was doing other things. The pressure of the work 
was so great, so varied, I was doing a great many things. 

een say the pressure of the work was so great and so 
varied— 

Mr. Kelleher:—We object to this line of testimony. It is not 
proper cross examination. We did not go into that. 

Tue Courr:—Objection sustained. 

By Mr. Leahy: 

Q.—At the time you went into the Group Health work, did 
you go into it for any definite period? 

Mr. Kelleher:—Same objection. 

Mr. Leahy:—You asked him about his resignation. 

Mr. Kelleher:—I didn’t ask him about his reasons at all. 

Tue Court:—The cross examination is limited, of course. 

Mr. Leahy:—Does your Honor hold that I should not go into 
the reason why he resigned? i ; 

THE Court:—I don’t think it is material. 

Mr. Leahy:—May I approach the bench? 

Tue Courr:—Yes, you may have some reason that I can’t 


of. 

Mr. Leahy:—If I have, I assume your Honor will admit the 
evidence. 

(Counsel for both sides approached the bench.) 

By Mr. Leahy: ; 

Q.—Now, Doctor, will you tell us why you resigned in April 
1938 from Group Health? . 

A—Well, I resigned for many reasons that had been going 
over in my mind for many months, before I made my decision. 
I had gone to Group Health with the idea: I had heard Dr. Lee 
describe it as going into a new organization which would pro- 
vide better medical practice, and it would build up to be com- 
parable to the Ross-Loos Clinic in Los Angeles, and, perhaps, 
even the Mayo Clinic, That I would go in as an assistant and 
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be associated with men of national reputation, and I thought it 
would be of professional advantage to do that. I went in on that 
basis. For the first month it worked very well. There weren't 
so many people coming in. By the middle of December the 
volume worked up, the volume of work had become so great 
that I was doing work from early morning until late at night— 
full time work and over. 

THe Court:—I think that is too long; I don’t want him to 
review his relationship with Group Health. 


By Mr. Leahy: 


O.—I will ask you if the reason why you left the Group 
Health Clinic was not because from your experience with the 
Clinic you found you couldn't do good medical service because 
of the stress of work laid on you? 

Mr. Kelleher:—Objected to; not proper cross examination. 

Tue Court:—The Doctor can answer that question yes or 
no, and it excludes all his explanation as to his relationship 
with the Group Health; I think he may answer that. 

The Witness:—Will you read the question? 

Mr. Leahy:—Was it the reason you resigned from the Group 
Health Clinic in April 1938, that after your experience with it 
for five months you found you couldn’t do good medical work 
in ee a because of the stress of work laid on you? 

A—XCs. 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 
Q.—Didn’t you come with Group Health with the understand- 
ing you would be Dr. Lee’s assistant? 
A—Yes, to help him in medical work. 
O.—And what happened to Dr. Lee? 


A—He left. 
O.—Resigned from Group Health? 
A—Yes. 


O—In December 1937? 

A—I guess it was about that time. 

Q.—And was it then that the work of the Clinic increased 
and your duties increased? 

A—It was before the middle of December. 

Q.—Did your duties increase after Dr. Lee resigned? 

A.—They were increasing every day; even before he resigned. 

oo they substantially increased after he resigned? 

Aa—xTes, 

OQ—And were they heavy during the period between the time 
wee ee Lee resigned and Group Health obtained Dr. Price? 

—Yes. 

Q.—Did the fact that you were excluded from Georgetown 
University Hospital influence you in your decision to resign from 
Group Health? 

A.—wNo, not materially at all. 

O.—Did it influence you at all? 

A—lIt didn’t influence me, it influenced my wife. 

Q—It influenced your wife? 


A—Yes. 
Q.—Did you discuss this with your wife? 
A—Yes. 


Tue Courtr:—I don’t think it is necessary to go into that. 
By Mr. Kelleher: 


Q.—Are you a member of the Medical Society now? 

A—I am. 

O.—When did you join? 

A.—I filed my application, I think, the following summer after 
I resigned from Group Health, and at the first meeting after 
that they acted on it; in November, I think it was, I was 
accepted in November 1938. 

Q.—Prior to your resignation from G. H. A. did you have 
a discussion with the defendant Yater? 

A,—I did. 

Q.—What was the substance of that discussion? 

Mr. Leahy:—I object to that. 

Tue Courr:—lIt is not re-direct examination. 

Mr. Kelleher:—It bears directly on the question of why he 
resigned from Group Health. 

Tur Courr:—Are you cross examining him? 

Mr. Kelleher:—No, this is re-direct examination. 

Tue Court:—Well, still he is your witness, You can’t cross 
examine him. If the question refers to anything he might have 
said to Dr. Yater, it would be a matter of impeaching your own 
witness, and I don’t think you want to do that. 

Mr. Kelleher:—I want to show what Dr. Yater said to him. 

Tue Courr:—You might ask him if Dr. Yater persuaded him 
in any way to resign, and if he says yes there might be some- 
thing in that. 
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Mr. Kelleher:—I think I will let it go. 

Mr. Kelleher:—May I recall the witness? I am very sorry. 

Tue Court :—Yes. 

By Mr. Kelleher: 

Q.—Dr. Hulburt, on cross examination you testified that you 
could not recall whether you had applied for privileges at 
Columbia Hospital while you were a member of Group Health? 

A—Yes. 

Q—I now show you Government Exhibit 509, which is in 
evidence, and will read you this to see if it will refresh your 
recollection. 

Mr, Leahy:—Just a minute. Let him see it. 

Mr. Kelleher:—I am going to read it. 

Mr. Leahy:—No you are not; you should show it to the 
witness. 

Mr. Kelleher:—In order for the situation to be clear, I will 
read it to the jury: 

U. S. EXHIBIT 509 

“The application of R. Stephen Hulburt for privileges was tabled.” 

This is the minutes of the Medical Board. Now does that 
refresh you as to whether you applied for privileges at Colum- 
bia Hospital during the period while you were with the 
G. H. A.? 

A.—No, sir. 

Mr, Kelleher:—No further questions. 

I now would like to read from Exhibit 510, the minutes of 
the meeting of June 9, 1938, of the Board of Columbia Hospital. 


U. S. EXHIBIT 510 


“The following applications for courtesy privileges were considered. 
“R. Stephen Hulburt was approved.” 


TESTIMONY OF FRANCIS X. RICHARDSON 


DIRECT EXAMINATION 

By Mr. Lewin: 

Francis X. Richardson said he was licensed to practice medi- 
cine in the District of Columbia in 1938. He graduated from 
George Washington University and interned at Providence Hos- 
pital. 

In 1937 and 1938 he lived at 118 Carroll Avenue, Takoma 
Park, Maryland. He was then a member of the American 
Medical Association’s constituent Society in Maryland. He 
joined the medical staff of the Group Health some time in 
December, 1937. 

Q.—Did you apply for the appointment? 

A.—No, sir. I applied for the appointment in that a man 
asked me if I would be available for outside calls and I told 
him I thought I would, and I did go and see about it. 

Q.—Who was the man who suggested that? 

A—George McDufty. 

Q.—After Mr. McDuffy asked you whether you would be 
available, did you then go down to the Group Health Clinic 
and apply for the work? 

A—I went to see Dr. Brown, who was the Medical Director. 

Ge aad as a result of that conversation did you join the 
staff ? 

A.—For outside calls, yes. 

Q.—Now, what kind of a doctor are you? Have you any 
specialty ? 

A—No. 

Q.—Would you be known as a general medicine man? 

A.—General practitioner. 

Q.—You are not a surgeon? 

A.—I am not. 

Q.—What services did you undertake to perform for Group 
Health? 

A—My contract with them was to take outside calls when 
they called at my office, and make visits to homes. 

Q—Was it intended to be full time, or were you permitted 
to practice on the side? 

A—It was part time; I was to be permitted to practice in 
addition, 

Q.—And what was the arrangement as to your compensation, 
at first? 

A—tThe arrangement was that I should receive a salary of 
$150 for making the outside calls, and 4 cents a mile for 
mileage. 

O.—$150 per what period of time; per month? 

A—Yes, 

O.—You were to get $150 and 4 cents a mile for trans- 
portation? 

A—Yes. 


O—Now did you enter into the performance of these 
services ? x 

A—Yes, I did. 

O.—How long did you continue with Group Health on that 
basis? 

A—I resigned from Group Health on the 15th day of July, 
1938. 

O—That is a little over six months after you joined the 
staff ? 

A—Yes. 

O—Before you resigned had there been any change in the 
basis of your compensation? 

A—Originally I was only to take calls in and around 
Takoma Park, and I then took some calls in the District when 
they raised the compensation to $200 a month. 

O.—You resigned July 15, 1938? 

A—Yes. 

O.—Did you have a conversation with two members of the 
defendant, District Medical Committee, on that day at the 
Sibley Memorial Hospital ? 

A—I don't know whether those men were members of the 
Medical Society or not. I had a conversation with Dr. McNulty 
and Dr. Mann. 

Q.—What are Dr. MecNulty’s initials? 

A—I am not positive. 

O.—Were those men friends of yours, close friends? 

A—I know Dr. McNulty pretty well. I had known him 
while I was an intern. 

Q.—You don’t know his initials? 

A—wNo. 

Q—Do you know Dr. Mann’s initials; Jesse Mann? 

A—I know it is Jesse Mann. 

Q—Where did you have the conversation? 

A—In the cloak room at the Sibley Hospital. 

O—Did you have courtesy staff privileges at Sibley? 

A—Yes. 

Q—At the time? 

A—Yes. 

Q.—All through the 1937 and 1938? 

A.—Ever since I began practicing medicine. 

Q.—And at other hospitals? 

A.—Garfield and Providence. 

Q.—Did you have them during that seven months period in 
1938? 

A—Yes. 

Q.—Now, how did the conversation with Dr. McNulty and 
Dr. Mann begin? Did they start the conversation or did you? 

A—Dr. McNulty asked me— 

Mr. Leahy—I object to the conversation; it is pure hear- 
say; the answer is not responsive. 

THE Court.—He didn’t ask you that. 

The Witness—Dr. McNulty. 


By Mr. Lewin: 


Q.—Had you been attending a patient at Sibley at the time 
the conversation began? 

A—I had; I had been; I was leaving and getting my hat 
at the cloak room. 

Q.—Had you been attending a Group Health patient at 
Sibley, or a private patient at Sibley? 

A—A private patient; I never had any- Group Health 
patients at any hospital. 

pee are ae a surgeon? 

—I never had anything to do with a case requiring hos- 
pitalization for a Group Health patient. yates 

Q.—Were Drs. Mann and McNulty together when you had 
this conversation with them? 

A—Yes. 

Q.—Now will you tell the jury. Give your best i 
of the substance of what they said to he nee 

Mr. Leahy.—Objected to as hearsay. 

Mr, Lewin—It is already in evidence that Dr. McNulty 
was a member of the District Medical Society, and had been 
attending some of the meetings. That appears from the min- 
utes which are here and which have been read. It is also in 
evidence that Dr, Mann was on the Hospital Committee of 
the Medical Society, which committee was under the chair- 
manship of Dr. Warfield; and your Honor will also recall 
from the evidence the activities 
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Tue Covurt.—I doubt very much if it is competent evidence. 
Will you step up here? 
(Thereupon counsel approached the bench.) 


Fesruary 28—Morninc 
TESTIMONY OF DR. FRANCIS X. RICHARDSON (RESUMED) 
DIRECT EXAMINATION (RESUMED) 

By Mr. Lewin: 

The witness was asked to identify the letter sent on July 15, 
1938, to the Medical Director of Group Health Association. 

Mr. Leahy:—That is objected to, if your Honor please, 
entirely immaterial; the witness is here. 

(Mr. Lewin handed document to Tne Court.) 

Tue Court:—Step up here a minute. 

(Counsel for both sides approached the bench.) 


By Mr. Lewin: 

O.—Now, did you write and send in this letter, Exhibit 531, 
after you had this talk in the cloakroom in the Sibley Hospital 
with Drs. Mann and McNulty? A.—Yes. 

Mr. Lewin:—Exhibit 531 is Dr. Richardson's resignation. It 
is on his letterhead. It is addressed to R. G. Selders, the 
Medical Director of G. H. A., and reads: 


“Dear Dr. Selders: 
“This is to advise you that upon receiving this letter I shall be no 
longer available to accept calls for Group Health Association. 


“Sincerely yours, 
“Francis X. Richardson, M.D.” 


By Mr. Lewin: 

O.—Now, without telling us what was said at that conversa- 
tion let me ask you whether there was any connection between 
that conversation and this resignation. 

Mr. Leahy:—Objected to. 

Tue Court :—Sustained. 

By Mr. Lewin: 

O.—Without telling us what the conversation was at the 
Sibley Hospital, tell us why on July 15, you sent in this 
resignation. 

Mr. Leahy:—Same objection. 

Tue Court :—Sustained. 

Mr. Lezwin:—Will you hear me on this? 
the allegation of the indictment. 

Tue Court:—The only effect would be to get in indirectly 
what I have ruled out directly. 

Mr. Lewin:—I thought you ruled it out as hearsay. 

TueE Covurt:—It is an attempt to get into this case hearsay. 

Mr. Lewin:—The indictment alleges he resigned for a certain 
reason. I should like to show that reason. 

Tue Court:—You have told me that. I have ruled. 

Mr. Lewin:—I can’t go any further; I hand him over to you. 


It is clearly under 


CROSS EXAMINATION 
By Mr. Leahy: 


O.—And you had your own office from 1934 to 1937? 

A—Yes. 

Q.—And you went in with Group Health as a part-time man, 
did you? A.—Yes. 

O.—What time: when did your hours begin? A.—It began 
in the morning any time, about ten-thirty, as a rule, I used to 
get the first call. 

Q.—And ran on all through the day and night? A.—It ran 
up to night, yes. 

O.—How late at night? A.—Very seldom did I have to make 
calls after 8:00 o’clock at night. 

Q.—Have you any idea how many calls a day you made? 

Mr. Lewin:—Objected to as immaterial. 

Tue Covurt:—Sustained. 

Mr. Leahy:—Could I ask your Honor to approach the bench? 

Tue Courr:—Yes. 

(Counsel for both sides approached the bench.) 


By Mr. Leahy: 

Q.—You were first employed at the rate of $150 per month? 
A.—Yes. 

Q.—The Group Health Association paid you, did it? A.—Yes. 

O.—And later on it was increased to $200 a month? A.—Yes. 

O.—Do you remember when it was raised to $200? 

Mr. Lewin:—Objected to. Not proper cross ¢€xamination, 

Tue Court:—It was brought out on direct. He may answer. 

The Wiiness:—Some time in February. 


A.M. A. 


BY AL, 


TESTIMONY OF 
Recalled as a witness. 


WILLIAM C. KIRKPATRICK 


FURTHER DIRECT EXAMINATION 

By Mr. Lewin: 

Q.—Mr. Kirkpatrick, I would like to ask you whether you 
know how final payment was made for hospitalization bills at 
the Sibley Hospital, bills of Tommilee Nix; Howard Vickery, 
and Miss Taylor Owen. A.—yYes, I know. 

O.—How was it done? A.—Made in cash. 

Q—By whom? A.—Well, I had the cash drawn and in one 
instance I gave it to my secretary to take up there; and in 
another instance I gave it to one of the patients, and in the 
third instance our bookkeeper took it up, Mr. Bias. 

QO.—And the money came from the treasury of Group Health 
Association? A.—Yes, we drew the money from the bank. 
We didn’t receive receipts for that money, as an association. 

Q.—Did you have any instances in which Group Health Asso- 
ciation compensated members of the District Medical Society 
for services rendered to Group Health patients? A.—Yes, I 
recall a few instances of that sort. 

O.—Were there any cases in which it was necessary to pay 
in cash? A—yYes, I think Dr. Warfield was one instance. 


Q—Now, what was your purpose in seeking this interview 
with Mr. Rice of the Washington Sanitarium? A.—Our pur- 
pose was this. We hadn't succeeded at that time in getting our 
doctors into the hospitals in Washington so we thought we 
would try the Washington Sanitarium, and for that purpose 
we went to see Mr. Rice. 

QO.—What did you say to Mr. Rice on that occasion, and 
what did he reply? A.—I told Mr. Rice— 

Mr. Leahy (interposing) :—Who is he, Mr. Rice? 

The Witness:—Credit manager of the Washington Sani- 
tarium. 

Mr. Leahy:—I object to the conversation with Mr. Rice. 

Tue Court:—The position of credit manager doesn’t indicate 
any general power on the part of such a person to bind the 
hospital. 

Mr, Lewin:—Your Honor has already admitted Exhibit 451, 
which is Mr. Kirkpatrick’s letter to Mr. Rice. 

Tue Court:—yYes, I did that in the belief, on the theory 
that in the natural course of things a letter sent would get to 
the proper official of the hospital. When you ask for a con- 
versation had with a credit manager, that is something else. 
There does not appear any inherent power in such a person 
to speak for the corporation. 

By Mr. Lewin: 

QO.—How did you make your approach to the Washington 
Sanitarium; had you known Mr. Rice previously? A.—No, 
we went out there and asked for the man in charge and were 
directed to Mr. Rice. 
mes asked for the man in charge of the hospital? A— 

es. 

Q—Who did you ask that of? .4.—The information desk. 

Q.—And you were directed to Mr. Rice? A.—yYes. 

O.—Did he have an office there? A.—He did. 

Mr, Lewin:—What do you think of it now, your Honor? 

Tue Court:—I don’t think that helps any. I don’t know 
who directed him. It may have been an elevator boy. 

The Witness:—No, it was a lady seated behind a desk 
marked “Information.” 

Mr. Lewin:—I don’t know how a person would go about 
reaching the proper official. He said he went out there and 
went through the main door to this information desk and was 
referred to Mr. Rice. 4 
‘ The Witness:—The only door I saw, I guess it was the main 
oor. 

By Mr. Lewin: 

Q.—And there was a desk there with the word “Information” 
on it? A—yYes, there was a desk with “Information” on it, 
and I asked who was in charge of this hospital and they 
directed me to Mr. Rice. 

Mr. Lewin:—I submit, your Honor, we are in the right pew. 
I don’t know where else anybody would go except to the 
reception desk. ; 

y. Leahy:—Aren't there some exhibits in the case? 

Mr. Lewin:—Indeed there are. An exhibit which has been 
admitted which shows Mr. Kirkpatrick’s letter to Mr. Rice. 
Now, it must have gotten into the proper channels because he 
gets this reply from Dr, Hare. 

Tue Courr:—I have no doubt about that. It bears out 
exactly what I said, You haven’t proved Mr, Rice's authority to 
act for the hospital. If you can show me where it is I will be 
glad to see it. 
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Mr, Lewin:—Your Honor's ruling is that I can’t go into that 
conversation; either bring out what Kirkpatrick told the hos- 
pital or what was said to him? 

Tue Courtr:—Yes. 

(The witness was then taken up to the conference with Major 
Gist Blair.) 

The Witness:—We met in the office of Major Blair in the 
Emergency Hospital. Present at that conference was Major 
Blair, Mr. Sandidge, the superintendent of the hospital, and Dr. 
Mitchell, who, as I understood, was chief of the surgical staff. 
Accompanying me was Mr. Horace Russell, a member of the 
Board of Directors and General Counsel for the Federal Home 
Loan Bank Board. We stated the purpose of our visit there, 
namely to see whether we could enter into an arrangement 
whereby doctors of Group Health could make application to 
Emergency Hospital and be admitted to courtesy privileges, pro- 
vided their qualifications were proper. 

We found Major Blair very cooperative. He made the state- 
ment that he was in sympathy with what we were trying to do, 
and he made the statement that he thought there was a place 
in the medical field for Group practice of medicine. 

Mr. Sandidge contributed nothing to the meeting. He didn’t 
say a word. Dr. Mitchell said very little more. After some 
discussion of perhaps 20 minutes or a half an hour, they spoke 
of getting our staff in there. Major Blair volunteered that he 
would do what he could among his acquaintances in the other 
hospitals and among the medical fraternity in the District to 
see whether or not this question might not be resolved in favor 
of Group Health to the end that we be admitted to that hospital, 
but he offered the information that it was a part of the by-laws 
of that hospital that any physician on the courtesy staff must 
by reason of that fact be a member of the District Medical 
Committee, and we told Mr. Blair that none of our doctors at 
that time were such. He said that he would communicate with 
us in writing when and if he was successful in obtaining any 
information that he thought might be helpful or favorable to 
us, and at the end expressed his interest in this thing and his 
sympathy with it, and with that the meeting ended. 

Q.—Were you asking for the admission of any particular doc- 
tor on Group Health staff or all the doctors? A.—We didn’t 
name anybody at all. We asked for the staff as a whole. We 
said “our doctors.” That is the way we put it. 

(The witness identified some of the correspondence.) 

Mr. Lewin:—I am going to offer in evidence Exhibit 392, 
which is a copy of a letter to Major Blair from Mr. Horace 
Russell, and Major Blair’s reply, which is Exhibit 532, to Mr. 
Horace Russell, dated Feb. 10, 1938. I call counsel’s attention 
to the fact that apparently that letter of Major Blair is not 
signed by him. It has been testified that the initials “C. G.” 
which appear on it are the initials of his secretary or assistant 
secretary. 

Mr. Richardson:—May we approach the bench? 

THE Court :—Yes. 

(Counsel for both sides approached the bench.) 


U. S. EXHIBIT 392 


Mr. Lewin:—Government Exhibit 392 is a letter from Mr. 
Horace Russell to Major Gist Blair, dated February 9, 1938, 
reading as follows: 


“Dear Major Blair: 

“I write to express my appreciation and that of my associates for your 
accommodation of us in arranging for and taking the time to discuss with 
Mr. Kirkpatrick and me the hospitalization problems of the members of 
Group Health Association, Incorporated. We were glad to present to you 
and your associates at the hospital our problem as best we could and, 
particularly, we appreciate your kindness in suggesting that you would look 
further into the matter and discuss it with others and see what can be 
done about it. 

“Tt occurred to me that you might like to know that in our recent deal- 
ings with the Medical Society of the District of Columbia it has been 
represented by Messrs. Frederick A, Fenning, George P. Hoover and 
Wm. E, Leahy, and it may be that you will be willing to discuss the 
matter with these gentlemen. We assure you that we shall be glad to 
discuss this problem with you and others concerned at any reasonable time, 
and that we are anxious to make proper provision for our hospitalization 
which will permit our treatment in the hospitals by competent physicians 
and surgeons selected by ourselves. We should like very much to avoid 
any controversy about the matter if we can. 

“Meanwhile, we shall await word from you as to the course you advise. 

“Very truly yours, 
“Horace Russell.” 


Mr. Magee:—Read the next line. 

Mr. Lewin:—‘Horace Russell, General Counsel.” 

I will read the next one, which is dated Feb, 10, 1938, from 
Gist Blair to Horace Russell : 


U. §.. EXHIBIT 332 
“Dear Mr. Russell: 
“Replying to your letter of February 9th, I think I understand your 
aiiel. of approaching the hospitalization problems of the members of the 


Group Health Association, Inc, and for that reason I feel T can say that 
I try to approach problems in this same way. The problem you have 
suggested to me is a very big one and the adjustment of the conflicting 
interests requires tact and persistence and a great deal of trouble to 
instill into the minds of people whose interests are affected a compre: 
hension of the wisdom necessary to give up a little on their part in 
consideration of a little being given up on the part of others. 

“Tam not able to clear up your problem for you much as I would like 
to do so. I will, however, feel around and find just what can be done and 
if I find any favorable indications, I will arrange a meeting with you. 
I do not like letter writing because letter writing sometimes adds to the 
many misunderstandings which angry discussion always causes and fre- 
quently brings about the worst possible results. 

“Sincerely yours, 
; “Gist Blair.” 

By Mr. Lewin: 

Q.—I think you have told us that following some corre- 
spondence with Mr. Aspinwall, the president of Garfield Hos- 
pital, you had an interview with him in February of 1938? 

A.—That is correct. 

Q.—Will you state to the jury the substance of that conversa- 
tion? A.—Present there were Mr. Aspinwall, Mr. Ormond 
Loomis Reed and myself. I told Mr. Aspinwall the purpose 
of our visit, which was to try to get the members of our staff 
admitted to the courtesy staff of Garfield Hospital. He knew 
that Dr. Selders had already had temporary privileges there; 
but I told him that we were interested not only in one physician, 
but we were interested in all of them. I asked what he thought 
he could do to bring about that result. “Well,” he said, “I 
have been following the difficulties that you seem to be having 
for some time past here and,” he said, “I am not altogether in 
sympathy with some of the opposition that you encounter.” 
He said, “We in the hospital board of trustees are, for the 
most part, laymen, and we try to be guided in our decisions 
with respect to the admission of physicians by the conclusions 
of the medical staff who, in the end, are the ones we deem best 
fitted to advise us.” _ 

He offered also to speak among his friends in the other 
hospitals and among the physicians here in Washington and 
see if some solution of this question might not be had. He 
made this suggestion, that what he called a Committee of 
Arbitration be established to the end that both sides might 
submit whatever they chose to that committee, and ask the 
committee to arrive at a conclusion. That conclusion would be 
adhered to by agreement of both sides. Nothing ever came 
of the suggestion, so far as I know. I never heard anything 
more about it. 

During the course of the conversation I told Mr. Aspinwall 
that word had come to me that the physicians of at least one 
hospital in Washington, which perhaps was his, had threatened 
to walk out if any member of the staff of Group Health Asso- 
ciation were admitted to that hospital. 

“Well,” he says, “I am afraid of that.” 

“Well,” I said, “Mr. Aspinwall, when are the trustees of 
these hospitals, who certainly have a trust to perform, going 
to take this question in hand and make some decision about it?” 

“Well,” he says, “I don’t know.” He says, “We are pretty 
much in the hands of the physicians in our hospitals.” 

He volunteered to ask his counsel, Mr. I have for- 
gotten the name of the gentleman— 

Q—Mr. Dunlop? 

A—Mr. Dunlop—to confer with counsel for Group Health 
Association, just as a matter of clearing up any question of 
legality that might be in Mr. Dunlop’s mind. No question of 
the legality of the Association was brought up at that meeting 
at all. It all hinged on the question of admission of the doctors 
of our staff as such to the courtesy staff of the hospital. 

Q—Did you hear anything further from Mr. Aspinwall 
except the letters that we offered in evidence on the day you 
were on the stand? A—No, sir; that is the last I had from 
Mr. Aspinwall. 

Q.—Following your correspondence, or your letter of July 
28, telling him about Mr. Justice Bailey’s decision? .4.—That 
is right, sir. 

Q.—Do you know Mrs. Eugene Meyer? A—I do. 

Q.—Is her name Agnes E. Meyer? A—That is what I 
understand. 

Q—Who is she? A—She is the wife of the owner and 
publisher of The Washington Post, 

Q.—Did you ask her to do anything for Group Health Asso- 
ciation in the way of getting in any of the hospitals? 

Mr. Leahy:—Objected to as immaterial. 

Tue Court:—I do not see the admissibility of it on the face 
of the question. 


— 


—— 
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Mr, Lewin:—May we come to the bench, your Honor? 

Tue Court:—Yes. I would like to know what the purpose 
of the question is. 

(Counsel for the respective parties approached the bench.) 

By Mr, Lewin: 

O.—I believe you are permitted to answer that last question. 

Tue Court:—I think you asked him if she did write a letter. 

Mr. Lewin:—I do not think that is clear in the record, your 
Honor, 

By Mr, Lewin: 

Q.—Did you ask Mrs. Meyer to write to one of the Wash- 
ington hospitals? 

Mr. Leahy:—I object to that as immaterial. Let him identify 
the letters if he can. 

Mr. Lewin:—His Honor thought it was already in, and I was 
just trying to clear up the question. 

Tue Court:—He may answer the question. 

Mr. Richardson:—Do I understand you include the text of the 
letter, the argument that is made in the letter that went to the 
hospital ? 

Tue Court:—I do not know whether there was an argument 
or not. I have not seen the letter. Some of it may not be 
admissible; I do not know. But I am permitting these pre- 
liminary questions. 

By Mr. Lewin: 

O.—What is your answer? A.—I asked Mrs. Meyer— 

Mr. Leahy:—Yes or no; that is enough. 

Tue Court:—Yes. 

The Witness:—Yes. 

By Mr. Lewin: 

O—WNow, tell us what you asked her to do. 

og Court:—I do not think you need to go into the details 
of it. 

By Mr. Lewin: 

O.—What hospital did you ask her to approach? A.—The 
Casualty Hospital. 

O.—Did she agree to do it? A.—She did. 

Mr. Leahy:—1 object. 

By Mr, Lewin: 

O.—What did she tell you she would do? 

Mr. Leahy:—I object. 

Tue. Court:—Objection sustained. I am not going into the 
details of that conversation. I think there is enough of it which 
is preliminary to the letter. 

By Mr. Lewin: 

O.—At your request did she write a letter to Mr. Allmond, 
the secretary of the board of trustees of Casualty Hospital? 

Mr. Leahy:—I object. He cannot know whether she wrote a 
letter except just by hearsay. 

Tue Court:—He might know if he saw her write it. He 
can say whether he knows. 

The Witness:—She did. 

By Mr. Lewin: 

Q.—Did she show you the letter she sent them? A.—She did. 

O—TIs this (indicating) the letter she sent Mr. Allmond of 
the Casualty Hospital? A—That is the letter; yes, sir. 

Q.—Did she show you the reply that she received? A—She 
sent me the reply. 

O.—I show you U. S. Exhibit 534, which purports to be her 
letter to you, dated June 11, 1938, and ask you if that is the 
letter she sent you? A.—It is. 

Q.—And I will show you U. S. Exhibit 536 and ask you if 
that was the letter from Casualty Hospital which she enclosed? 
A.—It was—it is, rather. 

Mr. Lewin:—I offer them in evidence. 

Mr. Leahy:—May I pass these to the court? 

Tue Court:—yYes. 

Mr. Lewin:—Do you object to them? 

Mr. Leahy:—Yes, indeed (handing letters to the court.) 

(Counsel approached the bench.) 


Mr. Lewin:—Members of the jury, the court rules that U. S. 
Exhibit 533 for identification, Mrs. Meyer’s letter, is not admis- 
sible, but I am permitted to state that that letter did request 
from that hospital the admission of Group Health Association 
doctors for courtesy privileges. 

Exhibit 536, however, is received in evidence, and it is the 
reply of S. H. Rogers, president of the board of directors of 
the Eastern Dispensary and Casualty Hospital, to the letter of 
Mrs. Meyer, dated June 10, 1938, and on the letterhead of that 
hospital : 


U. S. EXHIBIT 536 
“Mrs. Eugene Meyer 
1624 Crescent Place N.W. 
Washington, D. C. 
“Dear Mrs. Meyer: 


“I wish to acknowledge your letter of the 26th to Mr. Allmond, the 
Secretary of our Board, on the subject of Hospitalization for Group Health 
Association Patients, as I am Chairman of the Committee which has 
handled this problem for our Board. 

“Our Committee has given very earnest consideration to this problem 
as relates to our institution, but as stated to Mr. Kirkpatrick and Mr. 
Loomis at a recent interview, on account of long-established by-laws and 
rules of our institution we have not been able to work out a plan that 
permits our accepting patients to be attended by physicians who have not 
the approval of the local medical society. 

“We appreciate very much your interest in our institution in connection 
with this matter, and it is our hope that the Medical Society and the 
officers of the Group Health Association may soon find a solution to their 
differences, as we understand they are still working toward that end. 

“Very truly yours, 
“S. H. Rogers 
President, Board of Directors 
Eastern Dispensary and Casualty Hospital” 

By Mr, Lewin: 

O.—That letter refers to some explanation which Mr. Rogers 
gave you and Mr. Loomis. Was that at the conversation which 
you testified you had with Mr. Rogers some time in June of 
1938? A—It was. 

Q.—Will you state to the jury what the conversation was 
at that meeting, what you said and what was said by these 
people representing the hospital? d.—In_ substance, it was 
this. We again offered our plea for admission of the members 
of our staff to Casualty Hospital, and Mr. Rogers led the con- 
yersation for the other group, and he said that it had been a 
tenet of their by-laws for some fifty years that no admission 
to the courtesy staff of that hospital could be made unless the 
applicant were a member of the District Medical Society; and 
he offered that as the one and only stumbling block in the way 
of admission of any of our staff members to that hospital. I 
offered at that meeting to enter into a contract with that hos- 
pital to take over one of its bays— 

O.—What is that? A—Sick bays—they call them bays or 
wings of the hospital—which I understood contained approxi- 
mately 40 beds; that we would rent these beds under contract, 
provided the hospital would admit our physicians to treat 
patients who might occupy those beds. But again he offered 
the objection that the by-laws of the hospital would prevent 
such action. Finally, addressing Dr. Rogers Young, I think 
his name is, who I understood was the man in charge of the 
surgical staff of that hospital, or its medical staff, I said to 
him, “Doctor, when are you hospital people going to stand up 
on your hind feet and assert your rights in this question?” His 
reply was that he did not know. After a little more discussion 
about the subject in general the meeting ended. 

O.—Was the defendant J. Rogers Young present during the 
entire interview? A—My recollection is he was there during 
the entire interview. 


CROSS EXAMINATION 

By Mr. Leahy: 

O—When you opened up the conversation you were then 
advised that for a period of approximately fifty years the rules 
and regulations of the hospital were such that they could not 
admit doctors to the staff who were not approved by the local 
medical soceity? A.—No; he didn’t say that. 

O.—What did he say? A—Mr. Rogers said that it had been 
a part of their by-laws for upwards of 50 years that admission 
to the courtesy staff of their hospital was confined to members 
of the District Medical Society. 

O—What you wanted them to do was to change those 
by-laws to admit your doctors; is that right? AI wanted 
them to do anything they thought best to do. 

Q—To do that you knew they would have to change the 
by-laws which had been in effect fifty years? A.—Perhaps. 

O.—You knew that, didn’t you? A—WNo; I didn’t know that 
at all. I had nothing to do with what they should do. All I 
was interested in was in getting our staff in there. How they 
did it I wasn’t concerned with. 

Q.—But you knew they could not get in there unless they 
changed the by-laws which had been in force for fifty years? 
A,—Yes; from the statement of Dr. Rogers. 

—Notwithstanding that, you still persisted, did you, to get 
this letter of June 11— A.—I wouldn't say I persisted; no. 

Q.—You went to Mrs. Meyer, did you not, and asked her 
to write? A—I first asked her to call a meeting. Mrs. Meyer 
said she didn’t have time to call a meeting, but would be glad 
to write a letter. 


. . . . . . . 
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Q—You told him you would fill up one of the sick bays? 
Al.—I did not. 

Q.—You told him you would hire one of the sick bays? 
A—I told him I would offer to. 

O.—You mean, you would, don’t you?) A.—Yes, if he would. 

QO.—That is, G. H. A. would rent one of the sick bays in 
Casualty Hospital? A.—Yes. 

Q.—In connection with that do you recall that Mr. Rogers 
said anything about the fact that Casualty Hospital was incor- 
porated to take care of the poor? A—No. I recall no such 
statement as that. He may have made it, but I don’t recall it. 

Q.—See if I can refresh your recollection. Do you recall 
whether Mr. Rogers said to you that Casualty Hospital was 
incorporated to take care of the poor and the indigent, and you 
replied, “We are not interested in that’? AW—No; I don't 
recall any such thing. 

Q.—Would you say it was not said? A.—I will say that 
I don’t think I said it. 

Q—Was there anything said that Casualty Hospital was 
approaching its 50th anniversary of existence? A —I don't 
recall that. The only reference to 50 years was Mr. Rogers’ 
statement about the by-laws. 

Q.—Did you then tell Dr. Rogers that if he would let you 
take this bay of forty beds you would get Mr. Acton, the 
publicity agent for G. H. A., to push Casualty and give them 
great publicity on their fiftieth anniversary? A—Never made 
any such statement. 

Q.—Nothing like that in substance? A.—Nothing like that, 
approaching it, near it, or anything around that. 

e Q.—Did Mr. Loomis make any such statement? A—I don't 
now. 

OQ.—You were there, weren’t you? A.—I was there, but I 
don’t recall his making any such statement. 

Q.—Would you say he did not make such a statement? A.— 
I will hazard a guess that he didn’t make it. 

O.—So your answer as to this conversation is that nothing 
was said about the incorporation of Casualty Hospital to the 
end that it was to take care of the sick and the indigent, in 
which you were not interested? A.—Nothing that I recall 
at all about that. 

Q.—And that nothing was said about booming Casualty if 
they would let G. H. A. patients take over that bay? A.—No. 
We had no interest in booming Casualty or anything else. 

Q.—Did you have a publicity agent? A.—No, sir; I did 
not. 

Q—Who was Mr. Acton? A.—Howard Acton; chairman 
or Gicector of public relations for the Federal Home Loan 

oard. 

Q.—Did he have anything to do with establishing G. H. A.? 
A.—I don’t think he did anything toward it. 

Q.—Did he carry on publicity for G. H. A. in the papers? 
A.—I don’t know how much of it— 

Mr, Lewin :—Objection. 

Tue Court :—Sustained. 

By Mr. Leahy: 

_ QO—When was it you talked to Mr. Aspinwall? A.—I think 
it was in August 1938. 

Q.—You recall a letter in January having been received from 
Garfield? A—I recall a letter having been addressed to Dr. 
Selders in January. 

Q—yYou know that Garfield Hospital told you then, do you 
not, that until the question of the legality of Group Health 
Association was determined, they could not admit Dr. Selders 
on the staff? d,—They didn’t tell me anything. 

Q.—You saw that in a letter, did you not? A—They told 
Dr. Selders that. 

Q.—I am talking about you, now, as Group Health Asso- 
ciation. A.—Fine! 

Q.—This letter which was received by Dr. Selders was turned 
over to your files, was it not? A.—Yes. 

Q.—And you saw the letter in your files? AdA—Yes. 

Mr, Lewin:—That has already been testified to. 

By Mr. Leahy: 

Q—So you knew in January, did you not, that Garfield Hos- 
pital had taken the position that it could not admit Dr. Selders 
to staff privileges in Garfield until the legality of G. H. A. was 
determined? A.—I knew that was the statement of the Super- 
seen ete but I didn’t know that that was the policy of Garfield 

ospital. 

On ¥o0 do know that that was the policy as stated to you 
by the Superintendent, through Dr. Selders?) A—No. I know 
it was the expression of the Superintendent; that is all, 

O.—You did not think he was speaking for the hospital? 
A—I didn’t think anything; I didn’t know, 


Q.—Did you deny in any way at all to him that that was the 
policy of Garfield? A.—No. 

Q.—It was not discussed in the conversation? A.—It was not. 

Q.—And he, as a member of the Board, did not bring up to 
you the fact that the hospital had discussed this matter in the 
previous January and determined that they could not admit such 
doctors until the question of legality had been determined? A.— 
No legality was ever mentioned at all, I said on the stand this 
morning that the only reference to that question was the state- 
ment that I knew that Dr. Selders had been denied privileges 
in January. 

Q.—But the reason for that denial was not discussed? A.— 
It was not. 

Q.—At that very time, along in January, you had made appli- 
cation to Garfield, had you not, for the admission of Dr. Selders? 
A.—I am not sure that I made it to Garfield. I don’t think so, 
because he was already in Garfield at that time when I became 
president. 

Q.—You became president and took over your duties on Jan- 
uary 18, did you not? A.—That is correct. 

Q.—And within ten days you got this letter from Garfield? 
A.—About that; it was January 25. 

Q.—Did you then make an application to Garfield for privi- 
leges? A—I think, perhaps, on February 2nd, but not in 
January. 

Q.—You know you did, don’t you? A—Well, if I did I 
know I did. 

Q.—Have you any doubt about it? A—I just don’t know 
I did—because you offered that as a statement. If I did I 
know I did. 

Q.—Did you not testify on Monday that on February 2nd 
you made another appeal to all the hospitals in Washington? 
A.—Oh, yes; sure. 

Q.—Then you did go to Garfield with this appeal? A.—Yes. 

QO—Why did you say “If I did I did,” then? A.—Because 
I am not going to have you put words into my mouth. 

Q.—I am not doing that. I am asking you to answer a ques- 
tion which is directly put to you. Now listen, please— A.— 
If you will let me do that, we will get alone fine. 

Mr. Lewin:—I object to all this bullyragging by counsel. 
Show him the letter. 

Mr. Leahy:—You have got it. Give me the February 2 letter 
to Garfield. 

Mr, Lewin:—You are showing off here at a great rate. 

; Mr. Leahy:—If you Honor please, I am trying to do the best 
can. 


Mr, Lewin:—You are trying to bullyrag this perfectly honest . 


witness about a letter, and you have the letter in your hand. 

Tue Court:—Mr. Leahy, if you have got the letter now, let 
us go on. 

By Mr. Leahy: 

Q.—You did write to Garfield on February 2nd? A.—yYes. 

Q.—And you knew when you wrote on February 2nd that on 
the 28th day of January you had signed a petition for a declara- 
tory judgment in this court? A.—I signed such a petition; I 
don’t know what date it was. 

Q.—I am going to show you the petition and ask you if your 
signature appears where I am indicating. 4—That is my sig- 
nature. 

Q.—And in that respect you were represented, were you not, 
by Horace Russell, Mr. Keeley, Mr. Long and Mr. Newton? 
A.—That is correct. 

Q.—All counsel for the Home Owners’ Loan Board? A.— 
All employees of the Home Owners’ Loan Corporation. 

Q.—And you swore to it, did you not, on January 27? 4.— 
That is correct. 

Q.—Your signature appears there, does it not? A.—lIt does. 

Q—And you had sworn to this petition in this court—you 
can read over those pages to refresh your recollection if you 
wish. A.—I wouldn't understand them, but I will take your 
word that they are there. : 

Q.—You have no difficulty in understanding what you swore 
to, have you? : 

Tue Courr:—Put your next question, Mr. Leahy. 

Q.—Did you swear on the 27th of January that on or about 
Jan. 15, 1938— 2 

Mr. Lewin:—I object to that as immaterial. 

Mr. Leahy:—This is on the cross of what he said on direct. 

Mr. Lewin:—He didn’t say anything about this suit on direct. 

Mr. Leahy:—Oh, yes he did. 

Mr, Kelleher:—Another objection, your Honor, he is trying 
to read to this witness these conclusions of law from this suit 
for declaratory judgment. 

Tue Covrt:—I would like to hear the question. I cannot 
rule on it until I do. 
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By Mr, Leahy: 

O.—Did you swear on January 27 that on or about Jan. 15: 
1938 notice was given by the defendant, David A. Pine, Acting 
United States District Attorney for the District of Columbia, 
to the plaintiff, that, unless operations were immediately sus- 
pended and the affairs of the plaintiff were wound up, a bill for 
injunction or legal proceedings looking to the involuntary disso- 
lution of the plaintiff corporation would be brought against the 
plaintiff on the ground that it, said plaintiff, is illegally engaged 
in the practice of medicine, as the same is defined by the Healing 
Arts Practice Act in the District of Columbia, and is illegally 
engaged in the insurance business within the meaning of Title V, 
Chapter 7, Section 179 of the Code of Laws of the District of 
Columbia ? 

Mr. Lewin:—We object to that as immaterial. It is outside 
the scope of the direct examination. 

Mr. Leahy:—He went into it on direct examination, 

Mr. Kelleher:—What difference does this make? 

Tue Court:—I am ready to rule. 

Mr. Leahy:—May I approach the bench? 

Tue Court:—Yes. 

(Counsel for both sides approached the bench.) 


By Mr. Leahy: 

Q.—I show you Government's Exhibit 433 and ask you if 
that is an answer to your letter of February 2, Government 
Exhibit 432? A.—I would say it was. 

O.—Now he says there if you want to drop into the office 
and discuss the matter, he would be glad to talk to you. Did 
you do it? A.—Yes, we dropped in his office. 

Q.—Then you did see him before this conversation? A.—No. 
I only saw him once. Whenever that conversation took place, 
that was the time. 

O—You had only the one conversation? d.—Yes. 

Q.—Now I ask you to look again at Government’s Exhibit 
432 and tell me whether you discussed the legality of G. H. A. 
A—I still say we did not. 

O.—Isn’'t Government Exhibit 432 the very thing you wanted 
to talk about? 4.—It may have been the thing we wanted to 
talk about, but it isn’t the thing we talked about. You asked 
me what we talked about. Now, that isn’t what we talked about. 

Q.—All right. On Feb. 2, 1938, you wrote to Mr. Aspinwall 
that you felt there may have arisen some misunderstanding 
concerning the legality of our operation and in order that the 
question may be discussed and a clear understanding had by 

’ both parties, it is respectfully requested that the representatives 
of Group Health Association, Inc., be accorded the privilege of 
appearing before your Board of Trustees for the purpose of dis- 
eid the situation with them. A—That's fine. I wrote that 
etter. 

Q.—All right. Now on February 3 you received back a letter 
from Mr. Aspinwall saying “I would be glad to discuss the 
matter. I should be glad to talk to you.” dA.—Yes, we did. 

O—Now, you went there to discuss what you said in your 
second paragraph of your letter of February 2nd? A.—No, we 
did not discuss that. 

Q.—Just 2 moment. On February 2 that is the thing you 
wanted to discuss, isn’t it? .—That is one of the things we 
wanted to discuss. 

Q.—Is there anything else you stated in your letter of Feb- 
ruary 2nd you wanted to discuss? A.—I— 

OQ.—Was there anything other than the legality of G. H. A.? 
A.—WNot in the letter. 

Q.—Now, when you did get in this discussion, the only thing 
you didn’t discuss was the thing you wanted to discuss in your 
letter of February 2nd? A.—No, we didn’t necessarily want to 
discuss it at all. We didn’t think it was a pertinent question. 
If Mr. Aspinwall wanted to discuss it, fine, and good, we were 
ready to discuss it. : 

Q.—But you didn’t bring on the discussion at all? A—We 
did not. 

Q.—You knew at that time, did you not, that the suit which 
you swore to and which you just identified your signature on, 
had been filed in this Court, about three or four days before? 
A.—I knew that such a paper had been filed. ; 

Q.—And that was the question you wanted to raise in your 
suit, was the legality— .4.—No, I am not a lawyer, Mr. Leahy. 
I don’t know anything about legal matters at all, 

Q.—You don’t mean to tell the jury that you didn’t know 
what was involved in that -_ A.—That isn’t what your 
question was and that isn’t what my answer was. 

O.—Will you now say that the suit— A.—lI have already 


admitted I knew that. 


Q—And you filed the suit four days before you wrote the 
letter of February 2? 4A.—Yes, and had no question of the suit 
in my mind when I wrote the letter; none whatever. 

Q.—In your letter of February 2 in the second paragraph you 
had no reference— A.—No reference or question in my mind 
or anything else of that suit, and I want to make that as clear 
and emphatic as I possibly can; and if you want it repeated, 
I will be glad to repeat it. 

Tue Court:—Mr. Witness. 

The Witness:—Yes. 

Tue Court:—Please contain yourself. 

Mr. Kelleher:—Your Honor, I do think his attitude is under- 
standable. 

Tue Courr:—I am speaking to the witness now, not counsel. 

Mr. Kelleher:—I want to make a representation to the Court. 

Tune Courr:—I want to say to the witness and I want to 
say to counsel too, I don’t want this to get into a personal 
wrangle between counsel and the witness. I am simply wanting 
both sides to maintain the cross-examination on a plane that is 
proper, 

Mr. Kelleher:—I think, your Honor, it is fair to the Govern- 
ment to say this witness’ attitude is very understandable. 

Tue Court :—I think his answers should apply to those letters. 

By Mr. Leahy: 

O.—Now, let us get to the Episcopal Hospital. You wrote a 
letter on February 2nd to them also, didn’t you? A.—That is 
correct. 

Q.—Did you ask privileges for all your doctors in Episcopal? 
A—No, sir. 

Q.—For whom did you ask privileges? A.—Dr. Dabney. 

Q—Wasn’t Dr. Dabney on the staff? A—Dr. Dabney was 
on the staff, as I understand it. 

O.—Just what were you asking for at Episcopal? A.—Because 
Dabney couldn’t take our patients in as a member of our Asso- 
ciation; as I said the other day, he took them in through the 
back door. 

O.—Did he take patients to Episcopal Hospital? A.—He did. 

O.—How many patients did he take in? A.—Approximately 
50 at that time. 

Q.—Did he pay for them? A.—Yes, sir. They paid approxi- 
mately $14 for each patient. - 
nea the Episcopal refuse to take your checks? dA.— 
No, sir. 

Q.—So that Dr. Dabney took 50 patients of G. H. A. into the 
Episcopal Hospital for which G. H. A. paid by its checks? 
A—That is correct. 

O—Right? A.—Right. 

O—Was Dr. Dabney ever removed from the staff of Epis- 
copal? A.—Not that I ever heard of. 

Q—You know that Dr. Dabney had been on the staff of 
Episcopal Hospital for a good many years? A.—He told me 
he had been. 

OQ.—And you know he remained there notwithstanding he was 
connected with G. H. A.? A.—Well, do you want me to tell 
you what he told me? 

O.—I asked whether you knew he remained on the staff. Yes 
or no. A.—yYes, he remained on the staff. 

O.—Now, are you sure that there was any problem at all 
about Dr. Dabney getting patients of G. H. A. in the hospital? 
A—Well, that resolves itself around what he told me, Mr. 
Leahy, which has a very direct connection with the question if 
you would like me to say it. 

O.—I will let you say it and we will be glad to get it. d— 
Dr. Dabney told me they dared not touch him in Episcopal, that’ 
they had to let him bring patients in there, even by the back door. 

ele that what Dr. Dabney said? A.—Yes, sir. 

O.—Then you did yet your G. H. A. patients in there? 4A.— 
We did under this surreptitious arrangement. 

O.—What was the surreptitious arrangement? A.—That he 
wasn’t admitted there as a surgeon or physician recognized by 
the hospital as being on our staff. He was there as a private 
physician, and he brought our members in there as his private 
patients. Now that— 

Q.—Have you ever—have you finished? A.—I just wanted 
to say one more thing. We wanted him recognized as a mem- 
ber of our staff. We didn’t like this business of him having to 
take patients in there quietly, any more than he did. 

O.—Did you ever talk with anybody of the Episcopal Hos- 
pital about this? A.—I never saw or spoke to a single one of 
them. 

O.—What information you got you got from Dr. Dabney? 
A—l 9 right from Dr, Dabney. ! 

O.—Did you, as President of the Corporation, have any diffi- 
culty in having G. H. A. cases treated there? A-—We never 
had a bit of difficulty that I ever heard of. 
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Q—In other words, any G. H, A. patient who was under 
Dr. Dabney’s care while Dr. Dabney was with you, was treated 
at the Episcopal Hospital without any difficulty? A—Yes, sir, 

Q.—Now, at Columbia you had a series of letters, I think, 
which you wrote, beginning again on February 2. Is that right? 
A—February 2. That's right. 

O.—Now did you ask for privileges for all your members at 
Columbia? Yes or no. d.—The letter speaks for itself, Mr. 
Leahy. I don’t recall just exactly the wording of the letter, but 
I think it asks for privileges for all the members. It may 
not have. 

Q.—So then was that the same letter which you sent to all 
the hospitals? 4.—It was an identical letter, yes. 

Q.—Were they carbons or identicals? A.—They were origi- 
nals in each case. 

O.—But typed the same. Is that it? A—Typed the same. 

Q.—Did you ever discuss the matter at all with anybody at 
Columbia? A.—No, sir. I had no connection whatever, or dis- 
cussion, with anybody at Columbia Hospital. 

Q.—Did you conduct correspondence with Columbia as Presi- 
dent of the Group Health? A.—I think I had two or three 
letters in response to mine of February 2 and perhaps the one 
of July 28th. 

Q.—The one whom you wished to have on the staff at 
Columbia was Dr. Selders, wasn’t it? A—Not necessarily Dr. 
Selders. At that time we had no obstetrician on the staff. 
Dr. Selders felt himself qualified to administer or treat a limited 
degree of obstetrics. . 

O.—Now did he get the privilege at Columbia? A.—I don't 
think he ever did. 

Q.—Are you sure about that? A.—No, sir. I am just telling 
you my recollection. 

Q.—Did you state on Monday that he never got any privilege 
in Columbia? A.—Did I what? 

Q.—Did you state on Monday that Dr. Selders was not per- 
mitted to go to Columbia? A.—I perhaps did. 

Q.—Why did you make that statement? A—Well, that was 
my recollection. 

Q.—On what was your recollection based on Monday? A.— 
On my memory. 

Q.—Has your memory changed now, since Monday? A— 
No, sir. 

Q.—Will you tell the jury whether he did or did not get the 
privilege? d—My answer is exactly the same as it was on 
Monday. 

Q.—What is that? A—That I don’t recall whether he ever 
treated anyone there or not, but I do know that he wanted to 
get this limited obstetrical arrangement, as he described it. 

Q.—See if I can refresh your recollection, Mr. Kirkpatrick. 
At the time you were writing these letters to the hospitals, and 
more particularly this one to Columbia, didn’t you know that 
Dr. Selders was asking for the widest privileges for a surgeon 
to ask? A—Mr. Leahy— 

Q.—Yes or no, A.—No, I don’t know anything about that, 
what he was asking for. 

THE Court:—Don’t extend your answers where it is not 
necessary. Where you can answer yes or no, please do so, and 
then you may explain if necessary. 


By Mr. Leahy: 


Q.—Now you state in this letter of February 2 that you had 
before you the letter of Dec. 15, 1937, addressed to Mr. William 
F, Penniman. A.—Yes. 
gee emminan was your predecessor in office, wasn’t he? 

—Yes. 

Q.—And you had been looking over the file, hadn’t you, to 
see what Mr. Penniman had done with relation to Dr. Selders? 
A.—I may have looked over that file. I don’t know whether I 
looked over the file or not. I had it in my files, but I don’t 
know whether I looked at it. 

Q.—You said “I have before me your letter of December 15th 
addressed to Penniman.” A.—That is true, It may have been 
in my file. 

Q.—You had it before you when you were dictating this. 
A—Not necessarily, 

Q.—At least you had it in your mind, didn’t you? A—I 
wouldn’t say I had it in my mind. 

Q—Where did you have it? d.—I knew that Fred Penni- 
man had written such a letter before I came into office. 

Q.—Now then in your letter—that is referring to Ashburn— 
you say in this letter of yours of February 2 that the Medical 
Board would meet on December 23 to make a recommendation 
with respect to the application of Dr. Raymond B. Selders for 
sevileges of the Courtesy Staff of your hospital. 4A—That's 
right. 


Q.—Now you didn’t inquire about any other doctor, did you? 
A—No, sir. 

Q.—So far as you knew when you wrote that letter there 
Was no other doctor connected with Group Health who had made 
any application to Columbia Hospital? A,—Yes, sir. 

Q.—Haven't you any recollection of the privileges for which 
Dr. Selders made application? A.—No, sir, I had nothing to 
do with it. 

Q.—Didn’t you look in the files in order to write this letter 
of February 2 for the type of privileges which Dr. Selders 
sought? A.—I didn’t say I did— 

Mr, Kelleher:—Objected to as immaterial. 

By Mr. Leahy: 

Q.—I asked you if you didn’t know when you wrote that 
letter of February 2 that Dr. Raymond B. Selders had made 
application for the widest surgical privileges on that staff of 
Columbia Hospital for which a surgeon could apply? 

Mr. Kelleher:—I object. 

Tue Courr:—He has answered it once. 

By Mr, Leahy: 

Q.—Well, what did you think Dr. Selders had applied for? 
A,—I didn’t think. All I wanted of him was to be admitted 
to the hospital, for whatever thing he thought he could do. 
I had nothing to say with what he thought he could practice 
there. That is his business. I am a layman. 

Q.—Well, why didn’t you let Dr. Selders make the appli- 
cation? A.—Because it was necessary for everybody to help. 
We just regret we didn’t have a hundred people trying to get 
them in there. 


Q.—Now, in that letter on February 5 you learned, didn’t 
you, they had failed to act on Dr. Selders’ application for 
courtesy privileges, that is, the Medical Board, and consequently 
the Medical Board had made no recommendation in the matter 
to the Board of Trustees, Directors. A.—That is correct. 

Q.—And Dr, Selders’ status with relation to this hospital 
remains unchanged? A.—Yes. 

By Mr. Leahy: 

Q.—Mr. Kirkpatrick, you have been over the testimony you 
were going to give today, haven’t you, before you took the 
stand? A.—Yes. 

Q.—And you came down here and refreshed your recollection 
by going through the files of Group Health? A —I didn't go 
through any files of Group Health. 

Q.—Didn’t you have letters presented to you so your memory 
might be refreshed? A.—Oh, yes. I did that. I thought you 
meant me going through the files. 

Mr. Kelleher:—Is it pertinent to this case to have this wit- 
ness testify now orally whether he wrote letters that he had 
testified already he wrote? Is there any point in it? 

Tue Courr:—The only matter, he says he didn’t write any 
letters, has no recollection of it. 

Mr. Kelleher:—Is that important to the case? 

TuHeE Covurt:—It is only important in this way, this man on 
cross-examination may have his credibility tested, which of course 
involves his statements, recollection, and that sort of thing. 

Mr. Kelleher:—I suggest it has no bearing upon this witness’ 
credibility to ask him about a series of correspondence without 
showing him the correspondence. 

Tue Court :—He is asking him the fact as to whether he had 
written any other letters. Proceed. 

By Mr. Leahy: 

Q.—You have no recollection of it now? A —No, I haven't, 
Mr. Leahy. 

Mr, Leahy:—Are there other letters there? 

Mr. Lewin:—There are other letters here. 

Mr. Kelleher:—You expect the witness to remember that and 
you can’t even find them. 

Mr. Leahy:—I didn’t expect the witness to remember them. 

By Mr. Leahy: 

Q.—I will ask you if you remember the letter of March 3, 
1938, in which Columbia Hospital advised Group Health that 
Dr. Selders had been given the privileges which you say he 
wanted to obtain? A—No, I don’t remember that letter. 

Q.—You don’t remember that letter? A—Who was that 
letter addressed to? 

Q.—Was it addressed to the Group Health or Dr, Selders? 
A—I am asking the question. I don’t recall the letter. 

Q.—Don't you know as a fact that Dr. Selders had privileges 
in Columbia Hospital as a representative of G. H. A. and as 
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one of your staff members from March 1938 for obstetrical 
work? 4.—Yes, he may have had such a status there, yes. 
I don’t deny that he did. But you are asking me for a recol- 
lection. 

O.—I am asking you as the President of your Association and 
who, you have just said, was so interested in getting these things 
that you wished you had a hundred people. A—Yes. I do. 

O.—Wasn't that interest sufficient for your recollection to 
reach the end, that Dr. Selders was given those privileges? 
A—Yes, it would be, but perhaps not sufficient to refresh my 
recollection at this time. 

Mr. Kelleher:—I want to ask counsel now whether he had 
any basis for that question about the March 3 letter. Is there 
such a letter? 

Mr. Leahy:—Yes, sir. 
through the files, too. 

Mr. Kelleher:—Can you show it to me now? 

Mr. Leahy:—No. 

Mr. Kelleher:—There is no such letter, to our knowledge. 

Mr. Leahy:—That may be true. Go through, you will find a 
lot of letters we cannot find. 


By Mr. Leahy: 


Q.—Did you know about the action of the Board of Columbia 
Hospital that Dr. Selders had been admitted? A.—No, I was 
never so notified. 

O.—Did you know that Dr. Selders wasn’t found qualified for 
major surgery for which he asked? A.—No. 

O—You don’t seem to know anything about Dr. Selders and 
Columbia after the letter of February 5, do you ? 4.—I wouldn't 
say that, Mr. Leahy, no. 

QO—Now, let us go to Garfield. You knew, did you, that 
Mr. Penniman had written to Garfield Hospital requesting that 
Dr. Selders be admitted on the staff of Garfield? A.—Oh, yes. 

Q—And you knew that he had been granted temporary privi- 
leges, didn’t you? A.—I did. 

Q.—And then you knew on about the 25th or 28th of Jan- 
ay that the temporary privileges had been withdrawn? 
A—Yes. 

Q—And would you say the ground for withdrawal was— 

Mr. Lewin:—We object to it. We have been all over this 
on both direct and cross. 

Tue Court:—I don’t remember it. 

Mr. Lewin:—On Garfield? This witness has testified to it 
fully on both direct and cross. 

Tue Court:—I don’t know what he is leading up to, Mr. 
Lewin. 

By Mr. Leahy: 


You should have found it, going 


Q.—Now did you know or do you know whether or not an 
application was made for any of the members of your staff 
at Garfield Hospital? A—Yes. I think Dr. Halstead made an 
application as early as August. 

O.—August of what year? A—1938. 

Q.—Did they make an application at Garfield before August 
1938? A.—My recollection is that Dr. Selders was the only 
one that made such an application. 

Q.—Do you know whether there were any of the members of 
your staff who had courtesy privileges at Garfield Hospital 
besides Dr. Selders on temporary? A—Perhaps Dr. Cahoon, 
either in the very early part of 1939, or the last of 1938. 

O.—You mean the early part of 1937? A.—No, I mean 1939. 

Mr. Kelleher:—I object to that, and move that be stricken. 
It is outside the scope of the indictment. 

Tue Court:—yYes. Confine yourself to that. 

By Mr. Leahy: 

Q.—Do you know whether two of the members of your staff 
had courtesy privileges at Garfield Hospital in ’37 and ’38? 
A.—Oh, you mean Dr. Scandiffio and Dr. Lee? 

O—yYes. A.—Oh. I knew that, yes. 

O.—Why didn’t you tell us that when I asked? A.—Mr. 
Leahy, I am doing the best to recall these things. Now if I slip 
in recalling them, I am not to be condemned for that, I don’t 
think. 

O.—Why didn’t you mention Cahoon in 1939? A.—I under- 
stood Cahoon made application to Garfield Hospital late in 1938, 
and that is the period I am talking about. 

Q.—Now I am talking about the period of ’37 and ’38. A— 
Fine. 

OQ.—Dr. Lee and Dr. Scandiffio were on the staff of Gar- 
field? A.—Before we opened our doors, or afterwards? ; 

O.—Well, first, when were they on the staff? A—I don't 
know when, I just know they said they had been on that staff. 
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O.—Do you know whether they were on the staff? 4.—Of 
my knowledge, no. 

O.—You don’t know that? dA.—Only what they told me. 

O.—Were there two other applications to Garfield Hospital 
besides Scandiffio and Lee which were acted favorably upon 
after you opened up your clinic? A.—Some year or so later. 

O.—Well, earlier than a year or so later. 
heard of any other than Selders. 

O.—How frequently were you at the office? 
that? 

O.—How frequently were you at the office of G. H. A.? 
A—I guess I was there about once a week on the average, or 
perhaps sometimes every few days. 

O.—Who handled the correspondence for G. H. A.? 
Well, now, that is a big question. 
you speaking of? 

O.—Well, did you handle the official correspondence for G. 
H. A.? A.—I handled some of it. 

Q.—Who handled the rest of it? 

QO.—Who was he? A.—Mr. Perry Taylor. 
Director. 

Q.—When did Perry Taylor come in office? 
Taylor came in office July 1938. 

O.—Who handled it from January 1938, when you took office, 
down to July? A—We had no Administrator. 

Q.—I know that, but who handled the correspondence? 4A.— 

Mr. Barry, who was then treasurer, 


A—No, I never 


A.—What is 


A— 
What correspondence are 


A.—Our Administrator. 
And the Medical 


A.—Perry 


I handled some of it. 
handled some of it. Dr. Brown, who was then Medical Director, 
handled some of it. 

Q.—Who handled the correspondence with reference to appli- 
cations for courtesy privileges at hospitals? A.—I handled them 
and Mr. Penniman handled them and the doctors handled them. 

Q.—Did Dr. Brown handle any correspondence with refer- 
ence to applications for courtesy privileges? A.—I don’t know 
Sustier he did or not. I question whether he did, but he may 

ave. 

Q.—Isn’t it a fact that the correspondence went through your 
office? A —I wouldn't say all of it did. 

Q.—The correspondence with reference to applications for 
staff privileges? 

Mr. Lewin:—Objected to as immaterial. What possible dif- 
ference could it make whether the correspondence went through 
his office or not? 

Mr. Leahy:—I was just trying to search his recollection. 

Mr. Lewin:—Recollection about what? 

By Mr. Leahy: 

QO.—Well, then, you didn’t wish to leave with the jury on 
Monday last the impression that none of the doctors of your 
staff had courtesy privileges at Garfield during this period, did 
you? A—yYes. I think that is a fair impression to leave with 
this jury. I don’t see anything in the picture that would lead 
otherwise. 

QO—Well, you don’t know much as to whether there were 
two or four members of your staff? A.—I think I have a pretty 
good knowledge of the general picture, Mr. Leahy. If you are 
going to get down into details I may be a little hazy on details. 

Q.—All right. Answer the simple question. A.—Yes. 

O.—In 1937 and 1938 how many members of your staff had 
courtesy privileges at Garfield? A—From my conversation 
with them I should say that Dr. Scandiffio and Dr. Lee had 
courtesy privileges in 1937, but from my conversation also with 
them I should say that they didn’t have them in 1938. 


O.—Now, you again filed a letter with Sibley dated February 
2, didn’t you, 1938? A.—Well, if that letter is here, I certainly 
wrote it. 

O.—Do you recall getting any reply from Sibley Hospital 
with respect to that matter? A.—I don’t recall getting any 
reply with respect to that matter. I do with respect to another 
matter. 

O.—Do you recall receiving word from Sibley Hospital that 
they had investigated the vouchers of Dr. Selders and had 
gotten no reply on them and therefore that they could not give 
Dr. Selders courtesy privileges because he hadn’t shown himself 
qualified? A—I remember seeing some correspondence that all 
of Dr. Selder’s references hadn’t been heard from, 

Ps, identified those on Monday, didn’t you (indicating)? 

—Yes. 

O.—Did you ever investigate any of those vouchers yourself 
as President of G. H. A.? A.—No, sir. I had nothing to do 
with them, 

O—When did you first meet Dr. Selders? A.—In June 
of 1937, 
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Q.—He had just graduated from his intern residency at 
Worcester Hospital, hadn’t he? 4.—I don’t know. 

O.—Well, you were on the Board, weren’t you, which ratified 
his selection? Weren't you on the Board of Directors or the 
Trustees of G. H. A. which hired Dr. Selders? A.—Yes, sir. 

Q.—Well, now, do you mean to say that you don’t know 
that Dr. Selders had just come from Worcester Hospital? 
A—No, I don’t say I don’t know. I say I don’t recall now. 
He may have graduated a week before or ten years before. 

Q.—But you don’t know that now? A—No. 

Q.—He was your only surgeon? A.—Yes. 

Q.—You were hiring the only surgeon then for five thousand 
or six thousand people, weren’t you?) A.—Yes. 

Q.—And you don’t know now what his qualifications were? 
A—No, I don’t. And I have no apology in that respect. 

Q.—Now I ask you whether you wrote to Sibley on Feb- 
ruary 2 (indicating) ? A.—That is a copy of my letter to Sibley. 

Q.—Just like you wrote the other hospitals? A.—Yes, sir. 
If not identical. 

Q.—Do you recall when it was that you received Sibley 
Hospital’s reply that it had tried to find out the qualifications 
of Dr. Selders but it couldn’t? A—I don’t think I received 
that reply. I think it came to Dr. Selders. 

Q.—Well, did you see it? A.—Yes. You asked me if I 
received the reply. 

Q.—It went into the clinic’s file, didn’t it? A—Yes. 

Q.—Then you know what I am talking about? A—Yes. 
You asked me if I received a reply and my answer was no. 

Q.—Let us see how good your recollection is. It came to 
you personally, didn’t it? Take a look at the letter. (Indi- 
cating.) d.—Yes, sir. That came to me personally. 

Q.—Wrong again? A.—Perhaps I may be wrong many times. 

Mr. Kelleher:—What does it prove? There is no issue of 
credibility involved in regard to this witness. 

THE Court:—There is a question of credibility that arises 
with every witness. 

Mr. Kelleher:—With regard to these letters. 

Tue Court:—A general question of credibility. This wit- 
ness has testified to many things. He was on the stand here a 
whole day. 

Mr. Kelleher:—AI\l right. Has it any bearing on his credi- 
bility that he forgets whether the letter came to him or Dr. 
Selders? 

Tue Court:—Whether he forgets or not is not for me to 
say. That is a question of fact for the jury. I don’t pass on 
the credibility. 

Mr. Kelleher:—There must be some limit. 

Tue Court:—Some fair limitation. I will exercise that fair 
limitation myself. 

By Mr. Leahy: . 

Q.—Now what steps did you take afterwards on that letter 
from Sibley Hospital to you to supply Sibley Hospital with the 
information they were asking for? A.—I didn’t take any steps 
except to ask Dr. Selders if he had gotten in touch with his 
references to see if they could make reply to whatever letters 
were necessary. I remember asking him to do that, on the 
telephone. 

Q.—Is that all you did as President of the Association? A.— 
Yes, sir. 

Mr. Lewin:—May I see the letter you show the witness, 
please? 

Mr, Leahy:—Surely. 

By Mr. Leahy: 

Q.—Do you know now whether Dr. Selders ever supplied 
that information, Mr. Kirkpatrick? d.—I remember seeing a 
letter here acknowledging the receipt of three or four—out of 
four, I understand. 

By Mr. Lewin: 

Q.—Isn’t that in this very letter (indicating)? 4—yYes, sir. 
He says he received three of them, in that letter. That is the 
letter I referred to. 

By Mr. Leahy: 

O—Now on the 24th of February did you see a letter which 
was addressed to Dr. Raymond Selders over Dr. Taylor’s sig- 
nature? A—Yes. Dr. Selders turned that over to my file. 

Q—On February 24 Dr. Taylor advised Dr. Selders that he 
regretted to inform him that the Committee “did not reverse 
the action and your request has been refused.” Is that right? 
A.—That’s right. : 

O.—Now with reference to Sibley, can you tell us what char- 
acter of privileges you asked for Dr, Selders? A—I didn't 
ask for any privileges. 
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Q.—Well, what were you asking for? «1 —Admission to the 
Courtesy Staff. 

Q.—To do what? A.—To do anything that he or they agreed 
he could do. We didn’t undertake to say what these doctors 
should practice. It is up to them to arrive at that conclusion. 

Q.—Have you ever had any experience at all before you 
ype President of Group Health Association in any medical— 
A.—NO, 

Mr. Kelleher:—Wait a minute. Don’t answer so quickly. 
I object to that. It has no bearing whatever. 

Tue Courr:—Objection sustained, 


By Mr. Leahy: 


O.—Well, did you think when you wrote the application, 
Mr. Kirkpatrick, that Dr. Selders would be permitted to do 
everything in the hospital? 

Mr, Kelleher:—Don't answer so quickly. I object to that as 
incompetent, irrelevant and immaterial. 

Mr, Lewin:—And as already answered. 

Tue Court :—Objection sustained. 

Mr, Leahy:—The only point is, if your Honor please— 

Mr. Lewin:—Well, Mr.— 

Mr. Leahy:—Won't you please let me address myself to the 
Court, Mr. Lewin? 

Mr. Lewin:—Yes. I am sorry. 

Mr. Leahy:—The point I wish to bring out is I want to 
clear up, if I can, the question surrounding the application of 
Dr. Selders in these various hospitals. I am trying to find out 
just what character or type of courtesy privileges he was seeking. 
That is all I am asking. 

Tue Court:—That is shown by the applications. 

Mr. Leahy:—We haven't any applications in evidence. 

THE Court:—I may be mistaken, but I think that in every 
instance where the application is made by Mr. Kirkpatrick he 
was supported by a formal application of Dr. Selders. 

Mr. Leahy:—No, your Honor, he wasn't. 

Mr. Kelleher:—That was Penniman’s applications, but Penni- 
man’s applications were excluded upon motion by counsel for 
defense. If he wants to offer them, he can. 

Mr. Richardson:—There were no applications excluded. 

Tue Court:—I think I understand the situation. Mr. Penni- 
man said he made a general application for admission to the 
Courtesy Staff. He didn’t deal with the details of it as far as 
the man’s qualifications. I think that is as far as you can go. 

Mr. Leahy:—Yes, your Honor. 


FesruAry 28—AFTERNOON 


TESTIMONY OF WILLIAM C. KIRKPATRICK 
(RESUMED) 

By Mr. Leahy: 

Q—Mr. Kirkpatrick, did you personally ever go to Provi- 
dence Hospital? A.—No, sir, I never was in that hospital in 
my life. 

0--Did you ever meet Sister Ross personally? A.—Never, 

Q—Did you ever meet Sister Rodriquez at Georgetown? 
A—No, sir. 

Q.—Did you go to Georgetown personally? A.—Never. 

Q—Do you recall whether or not you received any corre- 
spondence from either or both of these hospitals? d.—It seems 
to me that I received correspondence from both. 

Q.—Was it with reference to Dr. Selders’ application at 
Georgetown and Providence? A.—I think so. 

Q.—Was it to the effect, in substance, that Dr. Selders’ appli- 
cation in either or both of these hospitals had been disapproved? 
A—My recollection is that they had either been disapproved or 
no decision made. 

Q—Did you ever follow that correspondence up personally 
yourself, as president of Group Health? 4—No, sir. 

Q.—Did you personally meet anybody at Homeopathic Hos- 
pital? A.—No. 

O.—You did have correspondence with Homeopathic? .4.—Yes. 

OQ.—Did you receive from Homeopathic also advice that Dr. 
Selder’s application had been disapproved there? .4.—I think so. 

Q.—Did you follow that up personally? Ad —No, sir. 

Q.—Did you find out from either of the three hospitals in 
any way the reason why Dr. Selders’ application had been 
rejected? A —No, I didn’t. ; 

Q.—Did you know for what privileges Dr. Selders had been 
ge application in either of those three hospitals? A— 

0, sir. : 

Q.—And you received, to your best recollection, a rather early 
reply from Emergency? 4.—I think the reply was prompt. 
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O.—And that did disclose to you the reason why Dr. Selders’ 
application was rejected? A.—As I recall, Mr. Leahy, they 
quoted a paragraph in that letter from the by-laws which 
referred to the necessity for membership in the Medical Society. 

O.—And it also sets forth the fact that the by-laws had been 
adopted in 1936, did it not. A.—I think there was reference to 
that date. 


O.—Now, how long was Dr, Selders with you after that time? 
A—He remained until January 1939. 

O.—You asked for his resignation at that time? d.—Yes. 

O.—You were on the Board and president of Group Health 
at that time? A.—I wasn’t president; I was on the Board. 

O.—By the way, when did you first go on the Board of Group 
Health? A—In April 1937. 

Q.—And when was it Dr. Brown was employed? 
June 1937; I think June 7th. 


A,—In 


O—Now, to return to Sibley Hospital, some time was it in 
June you had a series of letters interchanged between the two, 
with reference to the payment of some money for some patients 
of Group Health? A—Yes. I will accept that date. We had 
two or three members in attendance at Sibley Hospital, and 
those patients were discharged. In the regular course of things 
we tendered our check in payment for the services there and in 
all three cases the checks were declined, and the correspondence 
grew out of the declination of those checks. 


O.—Did anybody on the legal staff, any of those whose names 
were on the petition you filed, consult with you with reference 
to those letters? A.—wNo, sir. 

Q.—Did any of them consult with you with reference to the 
letters written to the Sibley Hospital? A—No, sir, not one. 

Q.—Do you recall a letter which was introduced, addressed 
to Dr. Neill? A—That I wrote. 

Q—Did you write that? d.—Yes. 

O.—Anybody consult with you about that letter? A.—I think 
I had some help in the formation of that letter. 

Mr. Lewin:—Now, there are two letters. Identify the letter. 
Only one got in evidence. 

Mr. Leahy:—Well, the letter that was received in evidence. 

Tue Court:—You better show him the letter. 

Mr. Leahy:—The letters are Exhibits 458 and 459. Do you 
remember the first letter you wrote to Dr. Neill? 

The Witness:—Now, Mr. Leahy, there were two letters and 
I don’t know which I wrote first. If I saw the letter I might 
tell you. 

Mr. Leahy:—All right. We will get it. 

O.—While you are looking for that, I believe I forgot to ask 
you about George Washington Hospital. You wrote a letter 
also to George Washington, did you not? A.—TI think that was 
included in the February 2nd letter. 

Q.—And you received a notification from George Washington 


Hospital that they couldn't grant the privileges for Dr. Selders, 


for those for which he applied? A.—I think so. 

O.—Did you follow that up to find out why they could not 
do so? A.—No. 

Q.—Did anybody for you? A.—Nobody that I ever heard of. 

O.—Now, I will show you what has been identified as Govern- 
ment Exhibit 458, dated March 21, 1938. Now, who was it 
helped you formulate that letter? 

Mr. Lewin:—He has not said anyone helped him yet. 

The Witness:—This is not the letter that I had the help on. 

O.—You wrote that without any help? A.—Yes. 

Q.—Your recollection is that this is not the letter on which 
you had help? A.—tThe letter I had help on is the letter in 
response to Dr. Neill; somewhere about this time, 

Q.—This one you wrote without any assistance from any 
member of the legal staff whatsoever? A.—Yes. 

Q.—And this has reference to Dr, Price? A.—Yes, he was 
the doctor involved in that question. 

Q.—How long was it that Dr. Price was on the staff? A— 
Well, he came there shortly after we commenced operations and 
remained until some time in 1939. 

O.—Did he retire before you retired as president? A.—No, 
he retired after I retired. 

Q.—Don't you remember that you had a controversy with 
Dr. Price while you were still president? 

Mr. Lewin:—We object to it. It is beyond the scope of 
proper cross-examination; also immaterial. 

Tie Court:—Yes, it would be unless it is for the purpose of 
refreshing his recollection. 


A.M.A. 


BEAL, 


By Mr. Leahy: 


Q—Do you recall when that occurred? A.—Now, if you 
characterize it as a controversy; I should say I had no con- 
troversy with him at any time. I had some discussion with 
Dr. Price. 

Q.—Do you recall when that occurred? A.—Just toward the 
end of 1938. 

Q.—Does that refresh your recollection now as to when Dr, 
Price retired? A.—No. 

O—lIt does not? A.—No, because Dr. Price attended the 
meeting of the Board of Trustees, which was the last meeting 
I presided over as president, and I know he was on the staff 
long after that. 


By Mr. Leahy: 

Q.—You knew, of course, that Sibley had a rule which 
required any doctor practicing in Sibley Hospital to be a mem- 
ber of the staff there? A—Well, I presume they had that in 
common with every hospital in Washington. 

Q.—You knew that before a doctor could practice he had to 
be a member of the staff? A—Yes. 

Q—In the month of February you knew that Dr. Selders 
didn’t have privileges in Sibley Hospital? A.—Right. 

Q.—And some time before February 5th, you had sent a check 
to Dr. Taylor, hadn’t you?) A.—Yes, 

Q.—And Dr. Taylor was then the superintendent, in charge 
of Sibley Hospital? A.—I think he was the president. 

Q.—And you had received a letter, had you not, from Dr. 
Taylor, stating that Miss Tommie Lee Nix, on Sept. 4, 1937 was 
admitted “to this hospital on service of Dr. Rush Conklin; 
later she was transferred to the service of Dr. Little, and was 
then operated on by Dr. Cobb. On her admission card respon- 
sibility for the payment of her bill is “assumed by” over the 
signature of James R. Nix. Do you know who he was? A.—I 
assume her brother. 

O—“And we look to him for settlement of this account’? 
(showing document to the witness). A.—Right. 

Q.—That is Dr. Taylor’s statement to you as the reason for 
returning the check? A.—Yes. 

Q.—Did you have any correspondence from Dr. Taylor before 
in the case of anyone who went to the hospital? A.—No, sir. 

Q.—Had anybody at your request? A.—No, sir. 

Q.—So that Miss Nix had gone into Sibley, so far as Dr. 
Taylor was concerned, from his letter, without any knowledge 
on the part of the hospital authorities that Group Health Asso- 
ciation was going to hold itself responsible for payment of the 
bill? .A—I don’t understand that to be the situation at all. 

Q.—Didn’t you understand when you were told that Mr, Nix 
was going to be held responsible for the bill that the hospital 
was not looking to Group Health for its payment? A.—I 
understand that statement, but I don’t agree with it. 

OQ.—So you sent the check back again, didn’t you? A.—I sent 
it back two or three times. 

O—Why didn’t you accept Dr. Taylor’s statement, as con- 
tained in his letter, that the hospital was looking to Mr. Nix 
for the payment of the bill? 4.—Because I wanted to establish 
the fact that we could pay that bill with our own check. 

O.—That was the purpose of that? A.—Yes. 

Q.—Did you have some correspondence with Mr. Paul B. 
Cromelin about that? A—Not about that question; I wrote 
him a letter. 

Q.—You knew Mr. Paul B. Cromelin was counsel for the 
Sibley Hospital, did you not? A.—I didn’t know that. 

Q.—Did you know he was an attorney? A,—I knew he was 
an attorney when I got his letterhead which indicated it. 

Q.—You hadn’t talked with him over the telephone about this 
matter? .4.—No, never spoke to him. 

Q.—Do you know whether anybody on behalf of G. H. A. 
had spoken to him? A.—Not that I know of. 

Q.—When you got his letter which indicated that he was an 
attorney, did you try to get hold of him? d.—No. 

Q.—Why were you so insistent on the hospital accepting this 
check, when you knew that the credit had been extended to 
Mr. Nix and not to Group Health. A.—Because, Mr. Leahy, 
we felt we had the right to discharge the liability, which we 
regarded as ours, and we wanted to establish the fact that we 
had full right to have that hospital accept our check, just as 
other hospitals had. 

Q.—What other hospitals had? 
that we sent our check to. 

Q.—Then other hospitals did accept your check? A.—yYes. 

O.-—That was the only hospital you had a difference with? 
A—Yes. 


A,—Every other hospital 
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O.—Why was it that you didn’t get the cash in the first place 
as you did finally? d—We wanted to establish that we had a 
check drawn for this thing, I think you will agree, a check is 
the best evidence of payment of a bill. 

Q—Did you doubt that the Sibley Hospital would mark the 
bill “Paid” if it got cash? A.—We didn’t care how they marked 
the bill. What we wanted was to have their endorsement on 
our check. 

Q.—Was it that you were just trying to build up the record 
against Sibley, who wouldn't accept your check? A.—No, noth- 
ing in the world like that. I may say that during this time that 
this correspondence was going on we received a solicitor from 
Sibley for a contributiort. 

Mr, Leahy:—Well, that isn’t necessary to go into that. 

Mr. Kelleher:—Why not. Let him answer. 

Mr. Lewin:—He says that during that time Sibley sent a 
solicitor there. 

The Witness:—We were simply trying to establish the valid- 
ity of our tendering a check and have them accept it. 

Q.—You were trying to make Dr. Taylor at Sibley receive 
your check? A.—Yes. 

Q.—And he had told you some one else was responsible and 
you knew that the fact of such responsibility was evidence by 
this notation on the card at the time the patient was admitted. 
Dr. Taylor had so informed you? A.—That is what he said. 

Q.—Do you recall now how many letters you wrote in that 
regard? A.—Two or three. 

Q.—You didn’t get any advice from anybody about that? 
A—None whatsoever. 

QO.—Never talked with Mr. Russell about that? A—No. 

Q.—Or with any one of your legal staff? A.—No. 

Q.—Who was it suggested “legal tender’? A—What do 
you mean by “legal tender” ? 

Q.—Legal tender. A.—I thought of it as a final solution 
of the question. We didn’t want to keep on sending this check 
back and forth indefinitely. 

Q.—That was the first reference to that, February 24—Feb- 
ruary 5, instead of February 24—this was sent, and then you 
followed that up with your letter of February 18, Exhibit 418, 
and you said in your letter in response to Dr. Taylor’s state- 
ment that he considered the check was evidently sent in error, 
that you wanted him to know that there was no mistake on 
yeah part in transmitting the check in question. Is that so? 

—Yes. 

Q.—So you wrote him this letter in which you said “Under 
the provisions of the by-laws of Group Health, Inc., Miss Nix 
is entitled to have provided to her hospitalization, when such is 
necessary. Miss Nix, having received hospitalization in your 
institution for the dates mentioned is therefore entitled to have 
the cost of that hospitalization paid for by Group Health, Inc. 

“Your attention is invited to the fact that the stub which contains the 
notation referred to is not in any sense a part of the body of the check. 
The stub is provided only for the information of the payee as to what 
the check is entitled to cover. In depositing the check, if you so desire, 
the stub, of course, may be detached before the check is deposited. 


“We are therefore returning the check to you and ask that it be 
deposited in the usual course.” 


Now, did he answer that letter? A.—I think he sent the 
check back again. 

Q.—Under date of February 21, is that right? A.—yYes. 

Q.—And again, didn’t he call your attention to the fact that 
she signed her own card, and that card has the name of her 
brother, James R. Nix, as the person who would be responsible 
for her bill? A.—Yes, but we didn’t consider him responsible 
for the bill; we considered ourselves responsible for it. 

Q.—So you were going to compel Sibley to accept your check, 
if you possibly could? .A.—Not compel them, get them, if 
we could. 

Q,—Then you sent them a check back a third time? A—We 
finally settled it. 

Q—Why didn’t you send the cash in the first place? A— 
We wanted a record to show that we had paid the bill. 

O—What final record did you get out of it? A—None. 

Q.—Didn’t you get a record that you paid cash? A.—We 
didn’t from Sibley Hospital. 

Q.—Didn’t you have a Group Health record of the fact that 
you had paid this bill? A—We have a record in our cash book, 
but we have no evidence from Sibley that we paid the bill, 

O.—Well, you have the record that the bill is paid, do you 
not? A.—We have a record that we gave the money to some- 
body at Sibley, but we have never received from them a 
receipt. 

O.—Did you ask for a receipt? 4.—We certainly did. 

O.—Who was it that made the payment? 4A—My secretary, 
Ben Jones. 


QO.—Is he still in Washington? A.—I don’t know. 

Q.—You haven't seen him since you came here this time? 
A.—I haven't seen him for two or three years. 

QO.—Now, didn’t you ever talk with Dr. Taylor as to why 
he weet want to take them? A.—I never talked with him in 
my life. 

Q.—You didn’t know that Mr. Cromelin had advised Dr. 
Taylor to write you as he did? A—I didn’t, and I didn't 
care what advice he had given him. 

Mr, Lewin:—I object to this line of questioning. It is just 
redundant and time-consuming. 

Tue Court :—I think it has been covered, 


By Mr, Leahy: 

Q.—I just want to know, he said the general topic, the con- 
versation took a half an hour. What was it you were discussing ? 
A—I will tell you one thing. I asked Mr, Mitchell and repeated 
it three times if it were a fact that every member of the staff 
of Emergency Hospital was a member of the District Medical 
Society, and he replied each time in the affirmative; at the 
same time I knew that was in error. That is why I asked that. 

Q.—What was the error? A—It was in the case of Dr. 
McCready. He was on the staff, but he was not a member of 
the Medical Society. 

Q.—How do you know he was on the staff? A—Because 
he showed me a letter appointing him to the staff a week before 
that. That was in early spring of 1938, when he was serving 
as a refractionist for Group Health. 

Q.—That is interesting; then you did have a man from 
Group Health on the Emergency Hospital staff? A.—No, he 
was on a fee basis for us. We paid him $5 per case. 

Q.—Do you mean that Dr. McCready was not employed by 
you? A—I mean he was not a member of our staff. 

O.—Well, we won't quibble about words: was he under 
employment by Group Health? A—He was employed toa 
refract eyes at $5 a case during that emergency. 

Q.—Employed by whom? A.—Group Health. 

Q.—And at that time he was a member of the staff of 
Emergency Hospital? A.—Yes. 

Q.—Did you tell Dr. Mitchell that you did have a member 
of your association on the hospital staff there? A.—No. 

Q.—You didn’t: why? A—Because he was not a member on 
our staff. 

Q.—You didn’t consider him a member of your staff? A— 
No, neither did we consider any physicians we employed on a 
fee basis. 

Q.—Did you tell Dr. Mitchell he was on a fee basis with 
your staff? A—I never mentioned Dr. McCready to him. 

Q.—Did you know he was not a member of the District Med- 
ical Society? A.—He told me he was not. 

Q.—Did you know of your own knowledge that he was not? 
A—No, sir. 

Q.—Then your information that Dr. Mitchell was in error is 
based on something he told you? A.—I think he is the best 
evidence. He ought to know. 

Q.—Did you ever make inquiry of the District Medical Society 
to determine that? A —I didn’t; I accepted his word. 

Q—Were there any other physicians you had on a fee basis 
who had staff privileges? d.—There may have been. I remem- 
ber Dr. Eckelby as one, and Dr. Warfield, who I think is a 
defendant in this case. And there was Dr. Ledbetter. We didn’t 
inquire whether they were members of this, that or the other 
thing. They did their work and we paid them. 

Q.—About how many did that work? A.—I should say there 
were six or eight, perhaps a dozen of them. 

Q.—And that was work for which the clinic was not equipped? 
A—wNo, sir, we were equipped for that work. 

Q.—Who would do the work that Dr. Ledbetter was engaged 
to do? A—I couldn’t say. 

O.—Think it over; you were president for a year and a half. 
A—TI could think it over but I wouldn’t know. 

Q.—You are familiar with the work the various surgeons or 
physicians did, are you not? A.—You are asking me to tell 
you who on the staff could do the work that Dr. Ledbetter did. 
I don’t know. I didn’t get into this medical question at all. 

O—yYou said you were obliged to hire Dr, Ledbetter? 4.— 
We were. 

O—Now, isn't Dr. Selders the only surgeon you had? A.— 
Yes, for general surgery. Dr. Halstead is also a surgeon, for 
minor surgery. 

Q—Did you have anybody for orthopedic work? 4A—Not 
that I know of. ’ 
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O—What kind of work did Dr. Ledbetter engage in? A— 
I don’t know. All I know is we paid him for services performed, 
and I know that because I signed the check. 

Q.—All you know is you paid the bill to various doctors? A.— 
Yes, that is all. 


RE-DIRECT EXAMINATION 
By Mr, Lewin: 


Q.—I hand you the roster of the Medical Society members of 
the District of Columbia, which is Exhibit 32, and ask you to 
look that over; and ask you to see if you can find the name of 
Dr. McCready on that list? 

Mr. Leahy;:—It speaks for itself. 

Mr. Lewin:—It speaks loudly against your point. 

The Witness:—1 looked under the “M’s.” I don't find his 
name there. Do you want me to look all the way through it? 


By Mr, Lewin: 


O—No. After you had your conversation with Mr. Rogers 
of the Casualty Hospital, you say at that meeting Mr. Rogers 
told you that they had a rule in effect that they could not accept 
on their courtesy staff non-members of the District of Columbia 
Medical Society? A.—He said it was first of the by-laws. 

Q.—After that didn’t he tell you to submit another application 
to Dr. Selders? A.—You mean verbally, or by correspondence, 
or by what? I think there was a letter later on in which he 
either enclosed an application or asked for it. 

O.—I show you Exhibit 403 and ask you if this is Dr. Rogers’ 
letter to you of Aug. 2, 1938. A.—It is. 

O.—And didn’t he say in that letter if Dr. Selders will sub- 
mit a further application that it will receive consideration? 4.— 

es. 

Q—Is there anything in that last communication indicating 
that there was some iron-clad rule which would prevent the 
doctor from receiving staff privileges notwithstanding he was not 
a member of the Society? 

Mr. Leahy:—I submit it speaks for itself. 

The Witness:—There certainly isn’t. 


TESTIMONY OF MARY FRANCES STUART MAURY. 


DIRECT EXAMINATION 

By Mr. Lewin: 

Mary Frances Stuart Maury said that in 1937 she was Miss 
Stuart. In November 1937 she was laboratory technician for 
Group Health. She was graduated with an A.B. degree, 
majored in science, after which she took a year’s course at the 
University of Virginia Medical School as a laboratory technician. 
In November 1937 she was taken ill. 

O.—Will you tell the jury the circumstances of your becom- 
ing ill? A.—I was awakened in the morning about 6:30 with 
severe abdominal pain, and I got up out of bed and fainted. 
gehee you know how long you remained unconscious? 4A.— 
No. ; 

Q.—Could you tell us what you did on regaining conscious- 
ness? Did you ask for a doctor? A.—Miss Lewis, who was 
the chaperon at the house where I lived had called and— 

Mr. Leahy (interposing) :—We object to the conversation. 

By Mr. Lewin: 

O.—All right. My question was, did you ask for a doctor 
when you came to? 

Tue Court:—A better question would be to ask her if she 
finally got a doctor. 

The Witness:—Shall I answer that? 

Mr. Lewin:—Yes. 

The Witness:—Yes, Miss Lewis had called her personal physi- 
cian, Dr. Birdsall. After he had already been called, Miss Lewis 
asked me about a doctor and I specified Dr. Allan E. Lee, on the 
staff of Group Health. 

By Mr. Lewin: 

Q.—And did Dr. Lee come there? A.—Yes. 

O.—How soon after you asked for him would you say? 4A.— 
Very soon. E 

O.—And did he make an examination of you? A,—Yes. 

O.—What did he do as a result of that examination? A.—He 
recommended that I be taken to the hospital. 

Q.—Did you suggest which hospital you preferred? A.—Yes. 

Q.—Which one was it? A,—Garfield. 

O.—Were you taken to the hospital? A.—Yes. 

O.—Were you taken there in an ambulance? A.—Yes. 

Q.—And about what time would you say you arrived at the 
hospital? A.—I think it was around ten. 

O.—Did he tell you that an operation would be necessary? 

Mr. Leahy:—I object to what he told her. 


Tue Court:—She may answer that. 

Mr. Lewin:—Did he tell you whether any operation would 
be necessary? 

The Witness:—He thought before I left home, he told me 
before I left home an operation would be necessary. 


By Mr. Lewin: 


Q.—And did you engage a surgeon or leave that to him? 
A.—I left it to him. 

Q.—And did you know who the surgeon would be when you 
left yen house to get in the ambulance to go to the hospital? 
A—No. 

Q.—After you arrived at the Garfield were you taken to a 
room and put to bed? A.—Yes. 

Q.—And then did a doctor come in to see you? A.—Yes. 

O.—When, with reference to the time you arrived at the hos- 
pital? A.—It seemed rather long to me; I don’t know exactly 
how long it was. 

O.—Was any treatment given to you while you were awaiting 
your doctor? A.—Not that I recall. 

Q.—When the doctor finally came, who was he? A.—Dr. 
Schoenfeld. 

Q.—Is that Dr. Herbert H. Schoenfeld? A.—Yes. 

O.—And did he then give you any treatment? A.—I had an 
injection before I was taken to the operating room. 

O.—Yes, but did he give you any treatment after examining 
you? A.—wNo. 

O.—Did he give you that treatment after he came back? A— 
I don’t recall. 

O.—How long after he left the room was it before he 
returned? A—lI imagine it was around an hour. I am very 
vague about the time. 

Q.—And who came in with him, if anybody, when he returned? 
A.—aAn assistant. I don’t recall his name. 

Q.—And were you later operated on? dA.—Yes, sir. 

O.—Who performed the operation? A—I was told Dr. 
Schoenfeld. 

Q.—Can you tell us about when the operation took place? 
A.—Sometime after noon. 

Q—Would you say it was in the early afternoon or the late? 
A.—Early afternoon. 

Q.—You would say it might have been as early as 12:20? 
A.—I had no idea of the time. 


CROSS EXAMINATION 
By Mr. Leahy: 


OQ.—I have only this one question. If it should become neces- 
sary, would you be willing to let Dr. Schoenfeld tell the Court 
and jury what he did that day? d.—Yes. 

Q.—I am going to tell you why: you have a right under the 
law to refuse to permit a doctor to tell of his treatment of you. 

Mr. Lewin:—It has already been covered by a written waiver, 
which I hold in my hand, signed by Mrs. Maury. 

Mr. Leahy:—I just wanted to know, if we called him, would 
you object or would you be willing to have him testify. A— 
I would be willing. 

Q.—You were not a member of Group Health? A.—No. 

O.—You were just an employee? A.—Yes. 

Mr. Lewin:—As a matter of fact, is this your signature to a 
waiver permitting Dr. Schoenfeld to testify concerning your 
operation. d.—Yes. 


TESTIMONY OF DR. ALLEN E. LEE 


DIRECT EXAMINATION 
By Mr. Kelleher: 


Allen E. Lee said he is a Doctor of Medicine, and limits prac- 
tice to diagnosis and internal medicine. He obtained his doctor's 
degree at the University of Michigan in 1930. Then he took 
some postgraduate work at Ohio State until 1932. In 1931 he 
was at Cleveland; in 1932 at Columbus. He was chief. resi- 
dent at the University of Ohio. It was in the University of 
Ohio State Hospital, or Starling-Loving. Then he went back 
for some time to Ann Arbor and came to practice in Wash- 
ington in 1934, He became associated with the Medical depart- 
ment at Georgetown as instructor in medicine. 

Q.—While you were with Georgetown did you also have any 
classes for nurses? A.—I had, I think, for one year, a course 
in Materia Medica with the nurses there. I started a course 
with them; and then I taught some classes at Garfield Hospital. 

Q.—When you came to Washington did you join the Medical 
Society of the District of Columbia? A—I joined it in 1934 
or 1935, I think, at the time I started practicing. 

O.—Now, Dr. Lee, did you join the staff of G. H. A. or 
Group Health Association, Inc., in the latter part of October, 
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19372 A.—Well, I believe I did. I am not exact about the 
date, but I believe I joined the clinic in 1937, the latter part 
of the year. 

Q.—Were you on the staff of Group Health Association when 
the clinic opened up on I Street? A.—When it opened I was 
affiliated with the clinic. 

Q.—Dr. Lee, do you know, or did you know, Miss Mary 
Frances Stuart? A.—Yes, sir. 

Q.—Was she a patient of yours on Noy. 18, 1937? A—I 
don’t recall the exact date, but she was a patient of mine shortly 
after I was with the clinic. 

Q.—Will you describe to the jury the circumstances sur- 
rounding your treatment of her? 

Mr, Lewin:—You might care to see this waiver of Mrs. 
Maury. 

Tue Court:—The doctor may understand that he is at lib- 
erty to testify. 

The Witness:—Then I can refer to her record, I believe? 

Tue Court :—Yes. 

By Mr. Kelleher: 

Q.—You are referring to a record which you made contem- 
poraneously with the treatment? A—Yes. It is my custom 
to keep a record of my patients in private practice. I saw 
Miss Mary Stuart on Nov. 18, 1937. I have a record here 
of the time. It was at 7:30 a m. 

Q.—In the morning? A.—yYes; 7:30 in the morning. After 
going over her carefully I made a diagnosis of one of two pos- 
sibilities which I indicated as an acute appendix, possibly rup- 
ture, or possibly a ruptured ovarian cyst, with hemorrhage. 
That was my working diagnosis at that time. She was in shock, 
surgical shock, and had a surgically acute abdomen. 

Q.—What do you. mean by surgical shock? A.—It is rather 
a complex term to explain in layman’s language. It means a 
condition in which a patient’s bodily functions have more or less 
collapsed; the circulation, and possibly involving blood pres- 
sure and heart function, cerebral function. 

Q.—Is it a serious condition? A.—We consider it serious. 

Q.—May a patient die from shock alone? A.—It depends on 
ie type of shock. A shock is usually considered a critical 
thing. 

Q.—Take the type of shock she was suffering from: was that 
serious enough to induce death? A.—Well, ruptured internal 
viscus produces shock. It does not necessarily produce death 
within a short length of time. It is not as bad as a traumatic 
shock or a shock following an accident. 

Q.—Will you tell us what instructions you gave for the care 
of Miss Stuart? A.—As I recall it, referring to the record 
here, I got in touch with Dr. Brown, who was director of the 
clinic. I simply referred the matter to him, because Miss 
Stuart was a member of the personnel, and he stated— 

Mr. Leahy:—I object 

THE Court:—Yes. I would not go into the conversation. 

By Mr. Kelleher: 


Q.—Did you order Miss Stuart sent to the hospital? A— 
I put an order in to have her transmitted to the hospital by 
ambulance as soon as possible, after I spoke to Dr. Brown. 

Q.—To what hospital? A—Garfield Hospital. 

Q—Did Miss Stuart suggest any surgeon? A.—Miss 
Stuart was more or less in a semistuporous condition at the 
time. 

Q.—I do not think I asked you this. Did you conclude, as a 
result of your diagnosis, that an operation was necessary? A.— 
Well, my opinion was that surgery was indicated as soon as 
possible. 

Q.—And you are not a surgeon, of course. A—No, sir. 

Q.—As a result of your conversation with Dr. Brown was a 
surgeon selected? A.—Following Dr. Brown’s suggestion she 
yoiced a request for a surgeon, and that surgeon was called. 

QO.—Who was that surgeon? A.—Dr, Schoenfeld. 

Q.—Who called Dr. Schoenfeld? .—I did. 

Q.—What did you tell him? A.—I described the problem 
involved and told him I thought the patient was in serious con- 
dition and I would appreciate his seeing the patient as soon as 
possible. 

Q.—Did you tell him what your diagnosis of the patient was? 
A.—I told him exactly in the words that I have just described 
in the working diagnosis. ; 

O.—Will you tell us what transpired after you had contacted 
Dr. Schoenfeld? .A.—I talked to Schoenfeld and was to meet 
him at some designated time, which I do not recall at this 
moment, as early as possible, at the hospital. 

Q:—Continue, A.—When I arrived there—I don’t recall just 
what time it was—I met Dr, Schoenfeld coming down the hall 


toward me, and of course my first question was if he had seen 
the patient, and from his remarks I gathered that perhaps— 
Mr. Leahy:—I object to any conversation. 
By Mr. Kelleher: 


Q.—Tell us what you said to Dr. Schoenfeld and what he 
said to you, 

Mr. Leahy:—I object to that. 

Mr. Kelleher:—May we approach the bench on this, your 
Honor? 

Tue Court :—Yes, 

(Counsel for both sides approached the bench.) 


By Mr. Kelleher: 

Q.—Did Dr. Schoenfeld operate upon Miss Mary Frances 
Stuart? A.—Yes, sir. 

Q.—Were you present when the operation occurred? A.— 
I was there when the operation occurred. 

Q.—What did the operation show as to her illness? A.— 
if showed cystic tumors of both ovaries and tubes, with hemor- 
rhage. 

Q.—With hemorrhage? A.—Yes, The right ovary was rup- 
tured, accompanied by hemorrhage. 

Q.—Is that a serious condition, Doctor? A.—Well, it is not 
such that it will cause death immediately. It is serious, because 
it is a ruptured viscus, 

Q.—Was the matter of the hemorrhage serious? A.—Well, if 
there was the amount of hemorrhage when the patient was on 
the operating table one would not say it was serious, but clin- 
ically a ruptured viscus is usually considered a serious diag- 
nosis. 

Q.—Doctor, prior to your joining Group Health Association 
did you notify the Society that you intended to resign? A.— 
I think I did. 

Q—Do you know what date that was? A.—wNo, sir. 

Q.—I show you what has been introduced in evidence as 
U. S. Exhibit 41 and ask you if that is your letter of resignation 
to the Society, dated Oct. 30, 1937? A.—Yes, sir. 

Q.—Do you recall, after you resigned, whether you were 
cited by the Compensation, Contract and Industrial Medicine 
Committee of the Society? A—Well, I don’t know what you 
mean by that word “cited.” 

Q.—Will you tell what happened? A.—I received a letter 
stating that—calling my attention to the fact that I was to be 
taken up before the committee, or that my standing was to be 
taken up before the committee, in consideration of the contract 
which I was to have had with Group Health. 

Q.—Do you know what date that was? A.—I don’t recall the 
ate. 

Q—I show you Exhibit 39 and ask you whether that is the 
letter which you received from the defendant Hooe, dated Nov. 
2, 1937? A—Yes, sir; that is it. 

Q.—After you had received this letter, Exhibit 39, did you 
talk on the telephone with the defendant Hooe? A.—I recall 
having several conversations with him on the telephone. 

Q.—Did you discuss with him the matter of your resignation 
from the Society? A.—I believe I notified him that I had sent 
a letter of resignation in, and that therefore perhaps I was not 
subject to any call by his committee. 
so BiSe what did the defendant Hooe say? A.—I don’t recall 
that. 

Q.—After you had received this notification from the C. C. & 
I. M. Committee, did you receive any other notification to 
appear before the Executive Committee of the Medical Society? 
A.—I think I did. 

OQ.—Did you have any hearing before the C. C. & I. M. Com- 
mittee? d.—Well, I recall having no hearing until the very 
last night, at which time I enclosed my resignation from Group 
Health. 

Q.—That was after the hearing of the Executive Committee 
started? A.—Yes, sir. 

Q.—You say you had no hearing before the C. C. & I. M. 
Committee before the first night of the hearing before the 
Executive Committee? dA—That was the only hearing I recall 
being in. It was the Executive Committee, I believe, in joint 
session with the Contract Committee. 

Q.—I want to be sure. What is your answer to my question 
as to whether or not you had any hearing before the C. C. & 
I. M. Committee before Dec. 6, 1937, the date of the first meet- 
ing of the Executive Committee? A—Is that the date of ihe 
Executive Committee hearing? 

QO—Yes. A—I did not. 

Q.—Did you attend the first hearing of the Executive Com- 
mittee on December 6? d—Well, I won't say about the date, 
but I did attend the first hearing of the Executive Committee. 
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O.—-What occurred at that hearing? 4.—Well, it was a hear- 
ing at which I appeared to explain, as I recall now, the contract 
at issue between me and Group Health. 

O.—When you say you appeared, what do you mean? Did 
you testify? A.—I was called before the committee to explain 
a contract that I was supposed to have had between myself 
and Group Health Association. 

O.—Who examined you before the committee? A—Well, 
now, I don’t understand that. 

O.—Who asked the questions? 4A.—It seemed that the entire 
group asked questions. 

_O—Was the committee represented by attorneys? A,—Yes, 
sir. 

O.—Did any attorney question you? A.—Yes, I believe I was 
questioned by attorneys. 

O.—Who was the attorney? 4.—Offhand, I recalled Mr. 
Hoover doing a lot of questioning that evening. 

O—Do you recall Mr. Leahy, this gentleman over here 
(indicating)? A.—I believe he was there that evening, but I 
don’t recall his questioning me. 

O.—After you had testified on December 6, and before Friday, 
December 10, did you see the defendant Hooe or talk with him 
over the telephone? A.—I believe I had one conversation with 
him on the telephone between those two dates, the first one being 
the date at which I appeared before the committee. 

Q.—That is, December 6? A.—I believe that was the first 
date; and the second date being the night of my resignation. 
Is that correct? 

O.—That would be December 10. A.—December 10. I hada 
telephone conversation with him, during which he stated that 
proceedings would be dropped or that my standing would be 
unaffected in the Society should he have a copy of my resigna- 
tion by a certain time that evening. 

O.—Resignation from what? 4.—Group Health. 

O.—Did he call you or did you call him? 4.—I believe I 
called him. 

Q.—Did you attend a meeting at the Medical Society Build- 
ing on December 10? A.—I attended as a member in good 
standing of the Society; yes. I enclosed my resignation from 
Group Health. 

O.—Will you tell us how and where you announced your 
resignation? A.—I don’t recall the details, except that on that 
evening I appeared as per request to continue with the hearing, 
and my resignation had already been submitted to Dr. Brown. 
A copy of it had been sent, I believe, to Dr. Hooe. And I met 
Dr. Hooe, who requested that I stop in before the Contract 
Committee and that he would announce that all proceedings 
would be dropped. 

Q.—Did you go in before the C. C. & I. M. Committee? 
A—Yes; I believe it was that committee—in one of the ante 
rooms of the Medical Society. 

Q.—Did Dr. Hooe make the announcement which you sug- 
gest? A —I recall that he did. 

O.—What did he say, in substance? 4.—He simply stated 
that proceedings were dropped and that my standing was unal- 
tered, in accordance with the fact that he had notice of my 
resignation from Group Health, or words to that effect. I can’t 
give you the exact wording. 

O.—Did you notify Dr. Brown by letter that you had resigned 
from G. H. A.? A.—I gave Dr. Brown a letter personally. 

O.—Was that on December 10, the night of the second hear- 
ing? A.—I think it was on the afternoon of the same day. 

Q.—I show you Exhibit 60 and ask you whether or not it is 
the original or a carbon copy of your resignation which you 
said you gave Dr. Brown? A.—That is a copy of the letter, 
I believe, that I gave Dr. Brown. 

Q.—Did you enclose a copy of the letter to Dr. Hooe, dated 
Dec. 10, 1937? A.—Yes, sir. That is the original. 

Q.—Now, Dr. Lee, did you receive a communication from the 
defendant Hooe notifying you that you were a member in good 
standing, in view of your resignation from Group Health Asso- 
ciation? A—Well, I don’t recall whether I received a memo- 
randum to that effect. é' 

Q.—May I show you Exhibit 61 and ask you whether you 
received the original of that document. A.—I believe I did get 
the original. 

CROSS EXAMINATION 

By Mr. Leahy: 

Q.—With reference to Miss Stuart, do you recall about what 
time it was that you first received word to go to her? A—I 
don’t recall the exact time. I have a note on her chart that 
I saw her about 7:30 in the morning. 

Q,—And then you got in touch with Dr. 
in touch with Dr. Brown first. 


Brown? A,—I got 


A. 


MM, AEP. AL. 


QO.—And Dr. Brown suggested the name of Dr. Schoenfeld? 
A—Yes, sir. 

O.—Then you got in touch with Dr. Schoenfeld? d.—Yes. 

O.—Havye you any idea what time Miss Stuart got to the 
hospital? A.—I have no idea, but there must be a record on 
her hospital chart. 

O.—Do you recall the time you got to the hospital? 
Well, I must have gotten there—I don’t recall exactly— 

O.—Some time before 12 o'clock? A.—Oh, yes. 

O.—Would you say it was around 10 o'clock? A.—It is 
dificult for me to state the exact time, so I would not commit 
myself on that. I recall coming into the hospital at such time 
as Dr. Schoenfeld was coming down the hall, and we both met. 
My impression was at the time that he had seen the patient and 
knew something about her; and from then on we had our 
contact. 

O.—Some time has to elapse in the preparation for an opera- 
tion? A.—Yes, sir. 

O.—The operating room has to be gotten in order; the patient 
also has to be gotten in order for the operation? d.—Yes. 

Q.—Do you recall what time the operation was performed? 
A.—I have the time of it on my chart. 

O.—Will you tell us that? A.—I have here a note that she 
was operated on at 11:30 a. m. 

O—Is that—well, you said you did not know about what time 
Ji got to the hospital. But she was operated on at that time? 
A—Yes. 

Q.—You found that generally your diagnosis was correct, did 
you not? A.—Yes, sir. 

O.—Was there a good deal of hemorrhage? A.—I don't 
know what the surgical note states, but my note states that 
there was hemorrhage in the pelvic cavity. As to the amount 
I do not have a note here; but as I recall, she had hemorrhage 
of such volume as would have endangered her life. 

Q.—Just a couple of questions about those two dates of 
December 6 and December 10. You appeared at the first hear- 
ing which was held December 6, did you not? A.—Yes, sir. 

Q.—At that time you tendered your resignation, effective as 
of November 1; is not that right? d.—TI believe that letter is 
dated. 

O—That was dated October 30? A.—Yes. 

Q.—In other words, at that time, October 30—am I right on 
that October 30? 

Mr. Kelleher :—That is correct. 


By Mr. Leahy: 


O—On October 30 you had made up your mind to resign 
from the Medical Society? A.—Yes. 

Q.—And I presume you came to your conclusion, did you not, 
after deliberation and after weighing the pros and cons? A.—I 
arrived at that conclusion feeling that perhaps I ought to avoid 
a lot of time in controversy that might have elapsed later. 

O.—Did you discuss the matter among your friends or take 
advice on the matter before you came to your conclusion? dA.— 
That conclusion was made unadvised. 

Q.—Your own good judgment? A.—My own good judgment. 

Q—On December 6 had you in the meantime recalled that 
resignation in any way? A.—I recall that I had probably made 
an attempt at recalling it, since there was no action carried out 
on that letter of resignation. 

Q.—Do you recall in what shape you had attempted to recall 
it? A—TI believe a letter was sent to that effect. 
ie Leahy (addressing Mr. Kelleher) :—Have you got that 
etter? 

Mr. Kelleher:—Yes (handing a paper to Mr. Leahy). 

By Mr. Leahy: 

Q.—I now show you a letter, Doctor, which is dated Noy. 1], 
1937, and it is Exhibit 43. Do you remember writing this? 
A.—Yes, sir. 

O.—Was that your dictation or somebody else’s? A.—That 
was my dictation. 

Q.—At whose suggestion? d.—Well, after having had a 
conference as to what we ought to do about the letter of resig- 
nation. 

O.—With whom did you confer? A.—Offhand, at this time 
I don’t recall. I believe Mr. Penniman and Mr, Zimmerman 
probably talked it over. 

Q.—Did you have any legal advice? A—There might have 
been some legal counsel there with us at the time. 

O.—Did Mr. Russell advise you about this letter? A—I don’t 
recall exactly. ‘ ; 

Q.—But you do recall some lawyer there? A.—There were 
lawyers there with us at the time. 


A— 
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O—Did the lawyers make the set-up of the letter? 4.—Well, 
I think perhaps that letter was to a great extent my own sug- 
gestion. 

O.—Did the thought come from this conference that you had 
with Mr. Penniman, Mr. Zimmerman and the lawyers? A.—I 
cannot say that now. We all talked it over. 

QO—Do you recall whether any of the lawyers for Group 
Health were present at the hearing on December 6? A —I 
believe we had quite an imposing array of lawyers there. 

O.—You had some four or five, did you not? A.—Yes. 

QO—yYou had Mr. Russell there? A—Mr. Russell. 

QO—And Mr. York? A.—I believe Mr. York was there. 

Q.—Any others that you recall? A.—I don’t recall the names. 

Q.—But there was an imposing array? A.—Yes. 

Q.—It looked a bit like the Supreme Court around there at 
that time, did it not?) A.—With all the Executive Committee 
members and the lawyers it looked like it. 

Q.—Then the next hearing was on December 10, was it not? 
A—December 10. 

Q.—And were the same lawyers present on December 10? 
A —Practically the same crowd was there. 

Q.—Had you attended any sort of a trial before? A—What 
do you refer to? A trial outside— 

Q.—Where you testified in court? A—Yes; I have testified 
before. 

Q.—And the Executive Committee was sitting there as a group 
of judges, and the lawyers on one side would ask questions 
and the lawyers on the other side would ask questions? A.— 
They were sitting there, it seemed to me at the time, as a com- 
bination of judge, lawyer, district attorney—a pretty complete 
group of itself. They all seemed to ask questions, which of 
course I felt was a little bit— 

Mr, Kelleher:—You mean, the committee? 

The Witness:—Yes, 

By Mr. Leahy: 

Q.—Were the lawyers for Group Health also asking ques- 
tions? A.—I believe they asked questions, but we did not have 
much opportunity to explain. 

Q.—Were they asking questions? A.—Yes. 

Q.—And the lawyers for the committee also were asking 
questions? A.—Yes. Mr. Hoover asked plenty of questions. 

Q.—And there were arguments on both sides, pro and con? 
A—Yes. It got pretty warm. 

Q.—And that was the meeting on December 10, was it? 4— 
That was the first meeting. I don’t know what the date was. 

Q.—You did not attend the December 10 meeting at all? 
A—No, only as an observer, which was a little bit cooler. 

Q.—Did you also consider, on September 8 or 9, when you 
tendered your resignation, the fact that you should resign from 
Group Health? Was that your deliberate judgment? A.—The 
resignation from Group Health was my own deliberate judg- 
ment. 

Q—Did you take advice from any lawyers in reference to 
that? A—No. I arrived at that conclusion myself. 

Q.—You weighed the pros and cons in the matter, did you? 

A—It was my own conclusion. 
_ Q.—And you came to the conclusion that you ought to resign; 
1s that right? A.—I arrived at the conclusion because it seemed 
to me that I was wasting a good bit of time in a controversy 
that I could devote to my own practice of medicine, taking care 
of sick folks. 

OQ—Did you weigh that thought over against the experience 
also that you had had in Group Health? d—Well, I don't 
know what you have in mind; but it seemed to me that I was— 
I arrived at the conclusion that perhaps the private practice 
of medicine in which I was devoting most of my time at that 
time was for me much more preferable. 

Q.—Much more preferable than the practice you found in 
Group Health? .4.—I had only spent two or three hours a day 
at Group Health, anyway, and it seemed to me that the con- 
troversy was getting so that it would usurp a good deal of my 
time that I had to devote to sick people. 

Q.—Do I understand correctly, then, Doctor, that you took 
into consideration what your experience had been in the practice 
at Group Health, over against your practice in the private 
practice of medicine, and that you preferred to pursue your 
private practice of medicine, and that therefore you resigned? 
A—Well, I will put it in my own words, if you don’t object. 

Q—I would be glad to have them. A —TI arrived at the 
conclusion to resign from Group Health because I felt I was 
wasting a good bit of time that should be devoted to the care 
of sick people, rather than to be involved in a controversy 
between Group Health and the Medical Society. 


O.—yYou could have devoted your entire time with Group 
Health if you wished, could you not? .4.—I could have; yes. 
But it seemed to me that private practice was much more 
preferable. 

Mr., Leahy:—That is all. 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—When you say that you preferred to spend more time 
a day in private practice, do you mean that you would have 
preferred private practice in the absence of this controversy 
between Group Health Association and the Society? A.—That 
is quite a hypothetical question, because actually there was no 
such situation. 

Q.—All right. Let me put the situation, then. Was the con- 
troversy between Group Health Association and the Medical 
Society the cause of your resignation from Group Health Asso- 
ciation? A—Yes; I think it was the cause. 

Mr. Kelleher:—That is all. 


RE-CROSS EXAMINATION 
By Mr. Leahy: 


Q.—Did not your desire to devote your life to private practice, 
Doctor, enter into your decision as you have stated? A.—I just 
stated that a moment ago. Yes; that was a factor in my arriv- 
ing at the conclusion to resign. 

Q.—Then you took everything into consideration when you 
made up your mind? A.—That is right. 

Q.—And you had the preference to private practice rather 
than Group practice— 

Mr. Kelleher:—Oh, now; wait a minute. 

Q. (Continuing)—if there was any controversy existing about 
Group practice? A.—yYes. I had a preference for private prac- 
tice in preference to group practice, should there exist any 
controversy about the group practice type of medicine. 


RE-DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—If there had been no controversy would you have resigned 
from Group Health when you did? A.—I said that that was 
a hypothetical question. If there had not been any controversy 
I might have still felt that some medical opinion ought to give 
the group type of practice support. 


TESTIMONY OF SARAH ABBOTT 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Miss Sarah Abbott lives in Trenton, New Jersey. She was 
in Washington in 1937, employed in the Home Owners’ Loan 
Corporation. 

Q—Were you a member of Group Health Association? 4A.— 
I was; one of the original members. 

Q—Were you in an automobile accident in January 1938? 
A—Yes; on the 26th of January. 

Q.—Will you describe that to the jury, please? d.—It was 
about 10 in the evening, and in crossing at Fourteenth and 
Pennsylvania Avenue I was run down by an automobile and 
badly injured, and a traffic policeman and a man passing helped 
me up, but I found I could not stand; and the woman who 
ran me down offered to take me to the All-States Hotel in her 
machine, and she did. The traffic policeman followed in an 
automobile, and when I got over to the hotel the traffic police- 
man helped me in. I found I could not stand on that leg 
(indicating) at all, and then he insisted that an ambulance be 
sent for, and they sent for an ambulance from Emergency 
Hospital. The intern with the ambulance thought the leg was 
broken, and I was taken over there and two of my friends went 
over with me, one in the ambulance and one called afterward. 
When I reached the hospital they took me to the emergency 
room and then I told them I was a member of Group Health, 
and the intern there said they did not recognize— 

Mr. Leahy:—We object to what the intern said. 

The Witness:—So, then, I called a Group Health physician, 
but I didn’t have the night telephone number and it wasn’t in 
the telephone directory at that time, because they were recently 
given it. So I suggested several people to telephone to, and 
they could not get any of them; they were not in at that time. 
So one of the friends who came with me agreed privately that 
she would telephone to a Group Health doctor in the morning, 
She didn’t have the night number. So an intern 
came around and I said, “Well’— 

Mr. Leahy:—I object to what the intern said. 
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Mr. Kelleher:—Your Honor, I can connect it up with the 
hospital. 

Tue Courr:—I am inclined to think, gentlemen, that it would 
be admissible. The intern is a proper agent or officer of the 
hospital to act in these situations, and in view of what we have 
already, that would be admissible. 

By Mr, Kelleher: 

O.—What did the intern say? A.—The intern told me that I 
couldn't stay there as a member of Group Health; that I could 
send for a physician outside if 1 wanted to; and I suggested 
one of the doctors who is a member of the emergency staff, 
but they said he was not a surgeon, so he wouldn’t do, Then 
this intern told me that I couldn’t stay there at all as a member 
of Group Health and I couldn't stay there that night unless I 
permitted the hospital to choose the physician, Then I asked 
him whom he was going to select, and he said Dr. Marbury. 
I didn’t know him, but I agreed to anything at that time, it was 
taking so long telephoning. 

O—Let me ask you a few questions about your experience in 
the emergency room. First, how long did the conversation 
between you and the intern take? A.—I think in the various 
telephone calls, and so forth, it must have taken nearly an hour. 

O.—After he told you that he did not recognize Group Health, 
did he leave the emergency room? A.—Well, you see there was 
a wall between where I was laid out on one of the emergency 
beds and the place where he telephoned. So I don't know. He 
was around on the other side, and he kept coming back and 
forth, talking to me. 

O.—Did you receive any treatment at all while you were in 
the emergency room? A.—No; none whatever. But when I 
agreed to take a room, then I was taken up to the room and 
the nurse took care of me the best she could that night. 

O.—What did she do for you? dA.—She used hot water 
bottles, if I remember rightly. There was no medical attention 
that night. That was all. 

O—Did any doctor come in that night? A.—No. 

O.—Dr. Marbury did not come? dA.—No. 

O—Did you want Dr. Selders to come that night? 4.—I 
don’t know. I wanted some one of the Group Health doctors 
that night, but as they could not get in touch with them I of 
course had to give up that, and there was nothing for me to do 
except to agree to stay, you see. And then the next morning 
Dr. Marbury came in and ordered an x-ray, and shortly after 
he had left Dr. Selders came in. I then told him what had 
happened and told him that I had no objection to staying at 
Emergency if he could arrange it; and it was agreed that if he 
could not arrange it he would send in some ambulance men and 
have me taken to another hospital. I think it must have been 
less than half an hour when the ambulance men came in for me 
and they put me on a stretcher and gathered up my things. No 
nurse came in at all, which surprised me. And then I was taken 
down and turned over to Garfield Hospital. 

Q.—What occurred at Garfield Hospital? A—At Garfield 
they admitted me at once and Dr. Selders came in and ordered 
an x-ray, and that was taken, and I was taken to a ward at 
first, and then was taken to a semiprivate room. Dr. Selders 
there came in to see me every day and he was just splendid 
and gave me the best of care and left his directions daily with 
the nurse. So that I had nothing to complain about as to the 
hospital treatment. It was very good. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Do you recall what day this was, Miss Abbott? A.— 
You mean, of the accident? It was the 26th of January. 

O.—1938? A.—Yes. 

O.—Do you recall about what time it was? A.—That it 
happened? 

Q.—Yes. A.—It must have been about 10 or a little after. 

O.—In the morning? A.—Oh, no; at night. 

Q.—Do you recall what time you got to Emergency Hos- 
pital? .A.—Well, I don’t know. I suppose the time it took me 
—it must have been about half past 11—no; it couldn’t have 
been that late. It was before 11; half past 10, perhaps. 

Q.—When was it you tried to reach the doctors of Group 
Health? A.—At the hospital? : 

Q.—Yes. A.—I don’t know the time. It was just after I was 
taken in there. I at once told the intern that I was a member 
of Group Health and wanted a Group Health physician, 

Q.—Do you recall how long it was that you tried to get the 
doctors of Group Health? A.—I should say it must have been 
an hour. My friends say it was along toward midnight before 


they got away. 
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Q.—From 10:30, when you came into the hospital, up until 
midnight you were still unable to get in touch with doctors on 
Group Health? A—No; I could not reach any of them. The 
people they telephoned to they could not reach, so we could not 
get the doctors. 

Q.—Did you call for any doctor that night at all at Emer- 
gency Hospital? dA—No. I just suggested that doctor who 
was on their staff, and the intern said he was not a surgeon, 
so he would not consider it. 

Q.—Did anybody make any suggestion about getting another 
doctor? A.—Just the intern. The only suggestion he made was 
when he told me that I couldn’t stay there unless the hospital 
was permitted to select the doctor. That was the only time 
he made any suggestion. 

O—Was that that night? d.—Yes. 

O.—When you found out you could not get a Group Health 
doctor, then you said to the intern that you would take a doctor 
from their staff? A—No; I didn’t say that. He just said that 
I couldn't stay unless they selected the doctor. He made me 
agree to that. I agreed to take a room. 

Q.—Did he say the doctor was on the staff? A.—He didn't 
say that. It was just simply the Emergency Hospital’s selection. 

Q.—Did you try to get any doctor that night at anybody's 
suggestion after you found you could not get a Group Health 
doctor? A.—No; I did not. 

QO.—Did they assign you to a room? A.—Yes. I agreed to 
take the room and they suggested the room, and I asked whom 
they were going to get, what doctor, and then the intern said 
Dr. Marbury, whom I didn’t know. 

Q.—Had you been in Washington long? A.—About 29 years. 

Q.—You had never heard of Dr. Marbury? A.—No. 

Q.—Did Dr. Marbury come the next morning? A.—Yes. 

QO.—What time did he come? A.—I couldn’t tell you. It was 
early. 

Q.—Would you say, before 8 o’clock? A.—Somewhere around 
that time. 

QO.—When was it that Dr. Selders came? A.—It couldn't 
have been more than half an hour after—it was less than half 
an hour after Dr. Marbury left. Dr. Marbury didn’t stay but 
a few minutes. 

Q.—Do you know how it was that somebody got in touch 
with Dr. Selders that morning? A.—Yes. A friend of mine 
from the All-States Hotel telephoned as soon as she could. 

Q.—Did she ’phone from the hospital? A.—No. You mean, 
the next morning? 

Q—Yes. A.—WNo. 
the All-States Hotel. 

Q.—Do you recall now about what time you got to Garfield 
Hospital? A—I don’t know. I suppose it couldn’t have been 
later than around 10:30 suppose, the next morning. 

Q.—Did you have any chat with Dr. Marbury at all when 
he came in? dA.—He examined my leg and asked how it hap- 
pened, and that is all. Nothing was said otherwise. 

Q.—Dr. Marbury was the only doctor who saw you outside 
of Dr. Selders? A.—Yes. 

Q.—Did Dr. Marbury recommend that an x-ray be taken? 
A—yYes. That is all he did. He just examined that leg and 
recommended an x-ray, and said nothing else. 

Q.—Do you remember the name of the intern? d.—Why, I 
didn’t know him. 

Q.—You did not hear anybody mention his name? A.—No. 

Q.—When you got to Garfield Hospital an x-ray was taken, 
was it? d.—yYes, 

Q.—And then you were assigned to a semiprivate room? Is 
that what you called it? A.—Yes. 

Q.—How long were you in Garfield Hospital? 
weeks, 

Mr, Lewin: 


I think she must have telephoned from 


A.—Three 


U. S. EXHIBIT 475 


Exhibit 475 is a letter from Gist Blair, president of Emer- 
gency Hospital, to the president and board of directors of 
Garfield Memorial Hospital, dated Jan. 27, 1938, on the letter- 
head of the Central Dispensary and Emergency Hospital: 


“Gentlemen: 

“Miss Sarah Abbott was brought to this institution by the hospital 
ambulance on the evening of January 26th. She was given first aid in 
the Emergency Room and assigned to a bed in the hospital under the care 
of the staff surgeon on that service, with a diagnosis of possible fracture 
and possibly other injuries, 

“On January 27th, about noon, Dr. Raymond E, Selders, of Group 
Health Association, Inc., called and requested permission from the hospital 
authorities to take over the medical care of Miss Abbott, due to the fact 
that she was a member of Group Health Association, Inc, 
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“Dr. Selders was advised that we were informed that he was not a 
member of the District Medical Society and he was not on our courtesy 
list, and therefore we could not extend him the privileges requested, It 
is a prerequisite with this hospital for practicing physicians, to become 
a member of our courtesy list, to belong to the Medical Society of the 
District of Columbia. 

“Dr. Selders contacted Dr. Henry Rolf Brown, at his office, in charge 
of Group Health Association, Inc., whereupon Dr. Brown called the 
Superintendent of this hospital and demanded a direct answer as to 
whether Dr, Selders would be permitted to take entire direct medical 
charge of the patient. He was advised that, due to the fact that Dr. 
Selders was not on our courtesy list, we could not extend to him that priy- 
ilege, but Dr. Selders was advised that he would be privileged to visit 
and observe the patient and consult with the staff doctor in charge. Dr. 
Brown then advised that he was sending an ambulance for the patient to 
be removed from this institution, and a short time later an ambulance 
from Garfield Memorial Hospital arrived, and we understand the patient 
was taken to Garfield Memorial Hospital. 

“We shall be under obligation to you for a full explanation of the cir- 
cumstances under which this patient has been permitted to enter Garfield 
since it is not unlikely that we may be criticized for having declined to 
care for the patient as described when Garfield apparently is willing to 
take the patient as described. 

“Thanking you for as full an explanation of this case as you can pos- 
sibly give us, 

“Very truly yours, 
“Gist Blair, 
President.” 


And then it says: 
“P. S. Copy to Medical Society, District of Columbia.” 


And then: 


“1/28/38. Patient—Miss Sarah Abbott, admitted to Ward H, at 3 p. m. 

“1/27/38. Fractured leg. Condition good, though uncomfortable. 
Brought in by private ambulance, and is a patient of Dr. Selders, who 
still has temporary privileges.” 


And then some initials in handwriting. 


U. S. EXHIBIT 476 


The next is U. S. Exhibit 476, which is the reply of the 
president of Garfield Memorial Hospital to that communication 
from Major Blair, dated Jan. 29, 1938: 


“Dear Major Blair: 


“Your letter of the 27th in regard to Dr. Selders’ patient has been 
sent to me. 

“This patient was brought in to the Garfield Hospital by private ambu- 
Jance on the 27th at 3 p. m., with a fractured leg, and was admitted to 
Ward H. 

“In regard to Dr. Selders himself, he had been given the temporary 
<ourtesy privileges in accordance with our general practice, pending report 
on his credentials and standing, by the Staff. Upon the recommendation 
of the Staff these temporary courtesy privileges were withdrawn from Dr. 
Selders by the Board of Directors at its meeting on Tuesday the 25th 
instant. However, the notification of this action had not been received 
by Dr. Selders on the 27th when the patient in question was brought to 
the Hospital. 

“I observe that you have sent a copy of your letter under acknowledg- 
ment to the Medical Society of the District of Columbia, and I am, there- 
fore, sending a copy of this reply to them also. 


“Yours very truly, 
“Clarence A, Aspinwall, 
President.” 


U. S. EXHIBIT 76 


The next is Exhibit 76, which is an original letter from Presi- 
dent Blair of Emergency Hospital to the Medical Society of 
the District of Columbia, dated Jan. 27, 1938: 


“Attention Dr. Coursen B. Conklin, Secretary.” 
“My dear Dr. Conklin: 


“I feel sure that the Medical Society of the District of Columbia wish 
this hospital to be able to carry on its work without unnecessary criticism, 
and we never have any favorites in the medical profession, although we 
have a staff of physicians accepted as the leading physicians in the city 
of Washington, who generously extend the privileges of the hospital to all 
those whom they believe capable and proper, This list is called our 
courtesy list. 


“Inasmuch as we cooperate with the Medical Society wherever we 
believe the best interests of the public are served by it and we sustain 
our staff in its selection of this courtesy list, provided it includes the 
leading practitioners of the District of Columbia, therefore the enclosed 
letter is one which I wish you would bring before your Board and exect 
tive authorities. I would suggest that the enclosed letter be read carefully 
and a reply, which will enable us to not only care for this case but 
similar cases which may arise in the future, be given us. 

“Thanking you. 

“Very truly yours, 
“Emergency Hospital. 
“Gist Blair, 
President,” 


U. S. EXHIBIT 75 


The next is Exhibit 75, which is Dr. Conklin’s reply to Major 
Gist Blair, dated Jan. 29, 1938: 


“Mr. Gist Blair, President, 
Emergency Hospital, 
Washington, D. C, 
“Dear Dr. Blair: 
“Your communication of Jan. 27, 1938, has been received. The 
important subject matter will be given prompt consideration. 


“Very truly yours, 
“C. B. Conklin, M.D. 


Secretary. 
“ce—Dr, J. Ogle Warfield Jr., Chairman, 
Hospital Committee.” 


U. S. EXHIBIT 77 


Exhibit 77 is Dr. Conklin’s letter to Dr. J. Ogle Warfield, 
Chairman of the Hospital Committee, Washington, D. C., dated 
Jan. 29, 1938: 


“Dear Dr. Warfield: 
“IT am enclosing herewith correspondence which is self explanatory, for 
such action as your committee may deem proper. 
“Very truly yours, 
“C. B. Conklin, M.D. 
Secretary. 
“ce—Dr. Thomas E. Neill, President.” 


And the enclosures are copy of a letter from Gist Blair, 
President of Emergency Hospital, to the President of Garfield 
Memorial Hospital, dated Jan. 27, 1938, which has just been 
read, and a copy of the response of the president of Garfield 
Memorial Hospital to the president of Emergency Hospital, dated 
Jan. 29, 1938, which has just been read. a 

Mr. Lewin:—I should like at this time to read certain corre- 
spondence had with the Washington Sanitarium, which is located 
in Takoma Park. The first is Exhibit 528, which is a letter 
from C, B. Conklin, M.D., Secretary of the Medical Society of 
the District of Columbia, dated July 29, 1937, sent to the Wash- 
ington Sanitarium, at Takoma Park. It reads: 


U. S. EXHIBIT 528 
“Dear Doctor: 

“It may have come to your attention that there is an organization or 
organizations that are interested in gaining medical personnel. Your atten- 
tion is called to Chapter IX, Article IV, Section 5 of the Constitution, 
quoted in full. 

“You are particularly urged to submit to the Compensation, Contract 
and Industrial Medicine Committee, pursuant to the Constitution, any or 
all contracts, written or verbal, under which you may contemplate giving 
your services. 

“Very truly yours, 
“C. B. Conklin, M.D. 
Secretary 


Mr. Lewin:—The next is 529, which I will not read, and 
which is a letter from Conklin, Secretary of the Medical Society 
of the District of Columbia, which it was testified went to all 
the members of the Medical Society and all hospitals. It is 
dated July 29, 1937, enclosing this so-called approved list, which 
omits the name of Group Health. 

Exhibit 451 is Mr. Kirkpatrick’s letter to Mr. Rice, Credit 
Manager, Washington Sanitarium and Hospital, dated Feb. 4, 
1938, reading as follows: 


U. S. EXHIBIT 451 
“Dear Mr. Rice: 

“There is enclosed herewith an application executed by Dr. Raymond E, 
Selders, a surgeon on the staff of Group Health Association, Ine., for 
appointment to the staff*of Washington Sanitarium and Hospital. 

“It will be very much appreciated if this application may be presented 
to the proper body and advise us of such action as may be taken. Your 
prompt attention to this matter will be appreciated.” 


Mr, Lewin:—The next is Exhibit 452, a letter from Robert 
A. Hare, M.D., from Washington Sanitarium, to Mr. W. C. 
pas President, Group Health Association, dated Feb. 8g 


U. S. EXHIBIT 452 
“My dear Mr. Kirkpatrick: 

“Your letter of February 4 accompanied by an application from Dr. 
Raymond E. Selders, for appointment on the staff of the Washington Sani- 
tarium and Hospital, has been received. 

“This application will have consideration at an early date and we will 
notify you of the action taken promptly.” 


Mr, Lewin:—The next is a letter from Dr. Hare, Washing- 
ton Sanitarium, to Mr, W. C. Kirkpatrick, Group Health Asso- 
ciation, dated Feb. 14, 1938. It is Exhibit 453; 
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“My dear Mr. Kirkpatrick: 

“In harmony with my recent communication I will state that our Board 
has considered the application of Dr. Raymond E, Selders which has come 
to us through your hands. a 

“In view of the fact that there are some problems existing between 
health groups and physicians, it was voted that the application be tabled, 
without prejudice, until your organization is recognized or approved by the 
American Medical Association or its local units. When a suitable plan 
is worked out in this line of endeavor we will be glad to consider this 
subject with you again. In the meantime, I am 

“Very truly yours, 
“Robert A. Hare, M.D.” 


EXHIBIT 453 


Mr. Lewin:—The next is 455, a copy of a letter from Mr. 
Kirkpatrick to Robert A. Hare, Medical Director, Washington 
Sanitarium, dated July 29, 1938: 

U. S. EXHIBIT 455 
“My dear Dr, Hare: 

“In view of Justice Bailey’s decision yesterday establishing the legality 
of Group Health Association, Inc., it is respectfully requested that Dr. 
Raymond E. Selders, a member of our staff, be admitted to the courtesy 
staff of Washington Sanitarium and Hospital, and that he may attend 
members of this Association admitted as patients there. 

“We shall appreciate the courtesy of an early reply. 

“Very truly yours, 
“W. C. Kirkpatrick, 
President.” 


Mr. Lewin:—Exhibit 456 is a letter from Dr. Hare to Mr. 
Kirkpatrick, dated Aug. 8, 1938: 


r U. S. EXHIBIT 456 
“My dear Mr. Kirkpatrick: 

“Your letter of July 28 has been received. Would state that the ques- 
tion you raise will have consideration in due course. 


“Sincerely 
“Robert A. Hare, M.D. 
Medical Director.” 


Mr. Lewin:—The next and last is 457, which is Mr. Kirk- 
patrick’s letter to Dr. Hare, dated Sept. 16, 1938: 


U. S. EXHIBIT 457 
“Dear Dr. Hare: 


“On Aug. 8, 1938, you advised me that the application of Dr. Raymond 
E. Selders for admission to the Courtesy Staff of your hospital, which 
was the subject matter of my letter of July 28, 1938, would have con- 
sideration in due course. 

“T shall appreciate it very much if I may have some advice from you 
as to what action that may have been taken in the meantime. 

“Very truly yours, 
“W. C. Kirkpatrick, 
President.” 
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Mr. Lewin:—May it please the Court, I think, in order to 
make the record clear, I should restate the Government’s offer 
in evidence of those portions of the minutes of the District 
Medical Society and its executive committee and the documents 
referred to in and attached to the minutes. I refer, of course, 
only to those minutes which were identified as such by the 
defendant Wiprud, and I refer to all of them except the minutes 
of the Society for Jan. 6, 1937 and March 3, 1937, no por- 
tions of which were offered as yet. 

The Government’s offer includes, and only includes, those 
portions of the minutes which show the attendance, the fact of 
participation of all persons present at the meeting, and those 
portions which show the approval of the minutes of any prior 
meetings, and all of the portions of the minutes which were 
read to the jury by Government counsel, whether marked as 
hereinafter indicated or not, and all portions of those minutes 
or other papers attached thereto which have been marked with 
colored crayon in photostatic copies of the minutes; the said 
photostatic copies of these minutes as bearing these markings 
being likewise offered merely for the purpose of identifying 
these portions. All of this evidence was offered and received, 
as I understand it, against all of the defendants as against 
whom the Court has determined or may determine that a prima 
facie case as charged in the indictment has been established, 
either by this evidence or by any other evidence offered or to 
be offered by the Government in this case, : 

Tue Courr:—If you will pass me a copy of that I will 
reread it. 

(Mr. Lewin handed a memorandum to the Court.) 


A.M.A. 
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TESTIMONY OF DR. WALTER ARTILUR COOLE 


DIRECT EXAMINATION 


By Mr. Allen: 


Walter Arthur Coole said that during the period from Oct. 30, 
1937, to Noy. 23, 1938, he was secretary of the Harris County 
Medical Society. He was authorized by the Society to appear 
on behalf of that society in this court. 

O.—I wish to show you Government Exhibit 73-A, which is 
now in evidence, and ask you if you, as an official of the Harris 
County Medical Society, received a copy of that from Dr, 
Taylor? A.—I did not receive the copy. The President received 
the copy. 

O.—And it came to the Society’s attention? A.—Yes, sir. 

Q.—I next show you Exhibit 537, which is a letter from 
Dr. Holman Taylor dated Nov. 24, 1937, to Dr. B. F. Smith 
of the Harris County Medical Society, and ask you if that 
came to the Society’s attention? 4.—Not to my knowledge; 
no, sir. 

O.—Is that Dr. Taylor’s signature (indicating) ? A.—Yes, sir. 

Q.—And you are acquainted with Dr. B. F. Smith? d.—Yes. 

QO.—I next show you Government Exhibit 538, which is a 
letter dated Noy. 25, 1937 from Dr. P. M. Ashburn to the 
Secretary of the Houston Medical Society, and ask you if you 
received that letter as the Secretary of the Harris County 
Medical Society? A—Yes, sir. 

(The witness identified signatures, correspondence and minutes 
concerning Holman Taylor, A. B. Talley, C. B. Conklin, The 
Judicial Council, Minutes, Olin West, etc., relative to member- 
ship of Raymond E. Selders in the Harris County Medical 
Society.) 

Your Honor, I do not wish to offer any of these documents. 
at this time; and I am through with the witness. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q—Is the Harris County Medical Society a component 
society of the American Medical Association? A.—A com- 
ponent society? 

O.—yYes. A.—I don’t know what that means, sir. 

O.—Do you have any State Society in Texas? A.—Yes, sir. 

O.—What is that called? A—The Texas State Society. 

Q.—What is the Harris County Medical Society? A.—The 
Harris County Medical Society is an association of doctors who 
practice in Harris County. 

Q.—When was it formed, if you know. 
origin of the Society? 

O—Yes. A.—The origin of the Society began with the 14 
doctors who fought in the Battle of Sandy Center and settled 
in Harris County; and the Society itself was formerly called 
the Houston Medical Society in 1892, and it was extended to 
include all of Harris County in 1903. 

O—What was this battle you spoke about? 

Mr. Lewin:—I object to this going any further. I think it is 
legitimate enough to get in the Medical Society, but when counsel 
wants to go into a battle I think that is going a little beyond 
the proper scope. 

Mr, Leahy:—Don’t you like battles? 

Mr. Lewin:—We have plenty of battles on our hands right 
here. 

By Mr. Leahy: 

O—Under the rules of the Society were you authorized to 
keep minutes? A.—Yes, sir. 

Q.—Are you a shorthand reporter yourself? 
shorthand; yes, sir. 

_Q.—Did you take down in shorthand just what was said, or 
did you take what you thought was the substance of what was 
said? A.—I took down what I could to the best of my ability. 

Q.—Word for word as each one spoke? A.—Some of it was 
word for word, and some was in notes. 

O.—Then, after you had taken it down in shorthand, about 


A.——You mean, the 


A—I write 


a week later, you say, you wrote up the notes? A—Usually 
within a week; as soon as I could get to them. 
TESTIMONY OF DR. GEORGE B. TRIBLE 


DIRECT EXAMINATION 

By Mr, Lewin: 

(George B, Trible said he is a practicing physician of the 
city of Washington. His specialty is otolaryngology—ear, nose 
and throat.) 

O.—Did you have occasion to operate upon a young boy 
named Lewey Gilstrap in November of 1937? A,—Yes, sir. 

O.—Will you tell the jury the circumstances under which 
you agreed to perform that operation? A,—I was called to see 
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this case, and I found that they were members of Group Health 
Association, but there was no specialist in their group, and they 
had been referred to me. I did an immediate operation, which 
was opening of the eardrum, and I explained to the father that 
I would not be able to handle the— 

Mr, Leahy:—I object to any conversation. 

Tue Court:—Objection sustained. 

The Witness:—The case was taken to the Children’s Hospital. 
It was first x-rayed by Dr. Bierman, roentgenologist or x-ray 
man in this city, which confirmed the diagnosis of an acute 
mastoiditis. The case was taken to Children’s Hospital and 
admitted, and I operated, I think, that same night, or the next 
morning—it was the next morning. 

Q.—Who was present during the operation? A—The hos- 
pital anesthetist. 

O—What was his name? A.—Dr. Macon. The surgical 
assistant was named Dr. Cohen, and the nurses who were in 
attendance. 

Q.—Anybody else? A.—During the course of the operation 
Dr. Scandiffio came in, just at the time I was going through 
the outer layer of the bone which we call the cortex, and just 
as I cut through the cortex the pus came squirting up through, 
and he just happened to look in at that time, and stayed about 
five minutes and left. 

O.—How did he happen to come there? A—The night 
before he called me up and said— 

Mr, Leahy:—I object to the conversation. 

Tue Court :—Objection sustained. 

By Mr. Lewin: 

Q.—He called you up. Did you invite him to come? A.—He 
asked permission to come. 
eras he come as a result of that conversation? A.— 

es, sir. 

O.—Was this patient taken there by you and operated on as 
a private case? A.—Yes, sir. 

Q.—How serious an operation was it, Doctor? .4.—Acute 
mastoiditis, with” an abscess around the big vessel that goes 
beneath the mastoid bone. 

Q.—Was the abscess large? A.—Yes, sir. 

Q.—Did the patient make recovery all right? A.—A perfect 
recovery. 

‘ Cer whom did you send your bill? A—To the patient’s 
ather. 

O—Mr. Gilstrap? A.—yYes, sir. 

ES a a paid it? A.—The check was received from the 

Q.—Do you know who had charge of your Lewey Gilstrap 
and was looking after him, before you saw him? A.—I think, 
oe Scandiffio saw him before I saw him. I am not clear on 
that. 

Q.—Had you known Dr. Henry Brown, the medical director 
of Group Health Association? .4.—Many years. 

O.—Had he been a personal friend of yours? A—For many 
years. 
gan tet knew he was Medical Director at that time? 4A.— 

es, sir. 

Q—Did you make any report to Dr. Brown upon your 
handling of the Gilstrap case? A.—yYes, sir. 

O.—I show you Government Exhibit 567 and ask you whether 
that is a copy of the report which you gave to Dr. Brown? 
A.—A carbon copy of the report, sir. 

O.—Is is dated Dec. 20, 1937? A.—Yes, sir. 

Mr. Lewin:—1 offer it in evidence (handing paper to Mr. 
Leahy). 

Mr. Leahy:—I will pass that up to your Honor. It strikes 
me that it is entirely immaterial. It is a copy of a report 
which was rendered to Dr. Brown (handing letter to the Court). 

Tue Courr:—What is the materiality of it? 

Mr. Lewin:—It will come out clearly as the examination 
proceeds. 

Tue Courr:—I doubt its admissibility. Objection sustained. 

By Mr, Lewin: 

Q.—At that time were you a member of the District Medical 
Society and of the A. M. A.? A.—Yes, sir. 

O.—Haye you continuously been a member since that time? 
A.—Before and since; yes. 
aetae you know the defendant R, Arthur Hooe? A— 

es, sir, 

Q.—Did you know that he was chairman of the Compensation, 
Contract and Industrial Medicine Committee of the District 
Medical Society? 4.—Yes, sir. 

Q.—Did you receive in May of 1938, six months after this 
operation, a letter from Dr. R. Arthur Hooe? A—I did. 
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Q.—I show you Government Exhibit 568 and ask you if that 
is the letter you received from the defendant Hooe? A.— 
That is the letter. 

Mr, Lewin:—I offer it in evidence (handing letter to Mr. 
Leahy). 

Mr. Leahy:—O. K. 

Mr. Lewin:—No objection? 

Mr. Leahy:—No. 

(Letter dated May 14, 1938, from Hooe to Trible was marked 
U. S. Exhibit 568 and received in evidence.) 


U. S. EXHIBIT 568 


Mr. Lewin: 
“May 14, 1938.” 


It is on the letterhead of the Medical Society of the District 
of Columbia: 
“Dr. George B, Trible 

1801 I Street N.W., 

Washington, D.C. 

“Dear Dr. Trible: 

“You are hereby directed to appear before the Compensation, Con- 
tract and Industrial Medicine Committee at the Medical Society Build- 
ing, 1718 M Street, N.W., on Tuesday evening, May 17, 1938, at 8 p. m. 


“Very truly yours, 
“R. Arthur Hooe, M.D., 
“Chairman of the C. C. & I. M. Committee.” 


By Mr. Lewin: 

Q.—Had you ever received a communication like that before 
from that committee? A—No, sir. 

Q.—What, if anything, did you do to prepare yourself for 
that committee meeting? A—As I recall it, I secured a state- 
ment from the parents of the patient regarding the case, and 
from Dr. Brown regarding the case. 

Q.—At that time was Dr. Brown still Medical Director of 
the Group Health Association? A,—yYes, sir. 

Q.—Are you sure of that, Doctor? Had he not resigned at 
that time? A—My impression is that he was still a member. 

Q.—Did you determine to obey this summons to attend this 
meeting as directed? A.—Earlier than directed. I had some- 
sane I had to do later, and I asked permission to come in at 

: 30. 

Q.—I show you Government Exhibit 569 which purports to 
be a statement of Mr. Lewey O. Gilstrap, dated the 16th of 
May, 1937, and I show you also Government Exhibit 570 which 
appears to be a statement of Dr. Brown, dated May 15, 1937, ~~ 
and ask you whether they are statements which you obtained in 
preparation for this hearing. A—True statements, and 
notarized. 

Mr. Lewin:—I offer them in evidence. 

By Mr. Lewin: 

Q.—Let me ask you this. Did you take these statements with 
you to the committee hearing? A.—As I recall; yes, sir. 

Q.—And submitted them to the committee? A.—Yes, sir; 
and the letter. 

Q.—The letter which you sent to Dr. Brown, Exhibit 567? 
A—Yes, sir. 

Q.—Were those doctiments considered by the committee in 
your presence? A.—The committee meeting was very short— 

Tue Court:—You mean, were they read? 

Mr, Lewin:—Yes, or considered. 

By Mr. Lewin: 

Q—Were any questions asked about the contents of them? 
A.—The meeting was very informal. It lasted a very short 
time. I did not pay much attention to it; I thought nothing 
of it. 

Q—Who was present? A —As I recall, Dr. Hooe, Chair- 
man; Dr. Fred Sanderson, member— 

Q.—Is that Dr. Fred R. Sanderson? A.—Yes; Dr. Putzki, 
a member, 

Q—That is Dr. Paul S. Putzki? A —yYes, sir; and Dr. 
Greear, a member. 

Q.—And Dr. Nicholson? A—yYes, sir; a lady doctor. 

Q—Who asked you questions at the committee hearing? 
A—tThere were very few questions asked. Dr. Hooe asked a 
few. It was very informal. 

Q.—What was the subject matter of the questions? A—My 
relationship with Dr. Brown and with this case, and relationship 
with G. H. A. in general. 

Q.—Were you asked questions about the Gilstrap case and 
your handling of it? A—Yes. 

Q.—And your personal relationship with Dr. Brown? 4A.— 


Yes, sir. 
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Q.—Had you had luncheon with Dr. Brown at times? A.— 
Frequently, before and since. 

O.—Was that the subject matter of the questions? A.—My 
mind is very vague. I think it was whether I knew him well, 


and so forth. ‘ ; 

O—And this report which you made to him on the Gilstrap 
case was also discussed? A.—Yes. . 

O.—And you were asked questions about that? A—Yes, sir. 

Mr. Lewin:—I re-offer, in view of the testimony, Govern- 
ment Exhibit 567, and I also offer at the same time Govern- 
ment Exhibits 569 and 570. 

Mr. Leahy:—The same objection, if your Honor please. I 
cannot see how they are material. It has already been covered 
in the testimony (handing papers to the Court). 

By Mr. Lewin: 

O.—Did you leave these three documents with the committee ? 
A—Yes, sir. 

Tue Court:—They will be admitted. 

Mr. Lewin:—The first is Government Exhibit 567, which is 
a copy of Dr. Trible’s report to Dr. Brown, dated Dec. 20, 1937. 
He testified he made it after the operation on Lewey Gilstrap. 

Mr. Lewin: 


U. S. EXHIBIT 567 
"Dec. 20, 1937. 
“Dr. Henry R. Brown, Group Health Assn., 
1328 Eye St., N. W., City. 
“Dear Dr. Brown: 


“Complying with your request for information regarding Lewey 
Gilstrap, whose father is a subscriber to the G. H. A., and as such is enti- 
tled to treatment for his family by the Association, but who was seen by 
me on several occasions and operated on at Children’s Hospital as a private 
patient. He was seen at home on November twenty-second, twenty- 
third, and twenty-fourth, a paracentesis being performed on November 
twenty-third at the home. This case presented a great many diffi- 
culties of diagnosis. The child was very patently sick. He had given 
a history of previous trouble, which had necessitated several days hos- 
pitalization last year. He suffers from enlarged tonsils and adenoids, 
both evidently infected. He was directed to be brought to this office 
on November twenty-fourth, which time an X-ray was taken by Dr, 
H. I. Bierman, a copy of which report is enclosed. He was operated 
at Children’s Hospital on November twenty-fifth, disclosing a large 
mastoid abscess which had perforated the outer cortex of the mastoid and 
which corresponded to the painful spot which had been a_ marked 
symptom throughout. Cultures from the pus, made in the Children’s 
Hospital laboratory showed strep hemolyticus. The child made a very 
good recovery, was discharged from the hospital in about a week, and 
comes into this office every other day for treatment. 


“Sincerely, 
“G. B. Trible.” 


Government Exhibit 569 is the statement which Dr. Trible 
obtained from the father of Gilstrap, dated May 16, 1938, in the 
form of an affidavit. 


J U. S. EXHIBIT 569 
Mr. Lewin: 


“District of Columbia, . 

City of Washington. pierre 

“Lewey O. Gilstrap, of Jawful age, being first duly sworn on oath 
deposes and says: That to the best of his knowledge he is now a 
member, in good standing, of Group Health, Inc., Washington, D. C., 
and that he was such member at all times hereinafter mentioned. 

“That on the 24th day of November, 1937, it was discovered by 
doctors in the said Group Health that Lewey G. Gilstrap Jr., son of 
affant, was suffering from Mastoiditis; that said Group Health, at 
that time, had no doctor on its staff who specialized in such cases, and 
it had no facilities to care for such cases, and affiant was advised by 
said doctors that it would be necessary to obtain a competent physician 
in private practice in Washington to attend to the case. 

“That affant, having confidence in the ability of Dr. G. B. Trible 
in such cases, took his son to the office of said Dr. Trible on the 
evening of Nov. 24, 1937, and asked for his advice in the case. That 
Dr. Trible examined the boy and advised the placing of the boy in 
the Hospital at once, and on the next morning, and on Nov. 25, 1937, 
Dr. Trible performed a mastoid operation on the boy, which operation 
was entirely satisfactory. : 

“That from the time affiant took said boy to the office of Dr. Trible, 
the said doctor considered him a private patient, and was looking to 
afiant for payment of his fees, and affiant agreed to be responsible 
for said fees. 

“Witness my hand this 16th day of May, 1938. ; 

“Lewey O. Gilstrap. 

“Subscribed and sworn to before me this 16th day of May, 1938. 
“Anthony De Poto 

“Notary Public.” 


Q.—Shortly after that meeting with the committee, were the 
papers that you left with the committee returned to you? A— 
Shortly after, returned by Dr. Hooe in person. 

Q.—Where were they returned to you? A—To my office, 
then at 1801 I Street. % 

O.—Do you remember how long after it was they were 
returned to you? A.—I don’t recall. 

O.—Wasn’t it shortly after? A—Yes. 
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O.—Will you tell the jury what transpired when Dr. Hooe 
came to your office? dA.—Well, he brought back the papers— 

O.—First, do you remember exactly what was said there in 
every detail? A—Yes, in every detail. It made quite an 
impression on me. So I said, “That is fine’; I looked them 
over. He said, “Well, I am resigning from the chairmanship 
of that committee.” He stated, “You will have to appear before 
the executive committee.” I was a little surprised at that. 
I hadn’t paid any attention to it. I thought it was just a 
matter of form, of no consequence; I didn’t take it seriously. 
So he said, “You have done wrong” and he said, “If T could 
see things as he did, and when the time came, to come to him, 
then I could go to sleep soundly.” I didn’t have any trouble 
about sleeping ; I didn’t think I had done anything to be worried 
about. We had a long harangue there in my office. I don't 
recall it in detail. He asked me about Dr. Brown and I told 
him that I had known Dr. Brown for a great many years; that 
“He is a very fine fellow.” He said, “Yes, so was Dillinger; 
he was a fine fellow too.’ It continued to get a little more 
exciting there. He got up and he said, “Well, you will have 
to be careful of this society.” He said, “The Medical Society”— 
I don’t know, should I repeat what he said? : 

Mr. Lewin:—Well, characterize it: was it some vulgarity? 

The Witness:—Yes, it was some vulgarity; “That the mem- 
bers of the society were S. O. B.’s. That they are not fit to 
lace your shoes, but they will pass judgment on you.” I didn't 
feel that way about it. I hadn’t done any wrong. 

Q—What physical appearance did he manifest on_ that 
occasion, while he was talking to you? dA.—He was walking 
around, back and forth; excited; I thought he was going to 
have a stroke. 

O—What was the pitch of his voice? A.—It raised to a 
crescendo. 

O—AIl right, he left these papers with you and said you 
would be passed on by the Medical Society, executive com- 
mittee? 

Tue Court:—Don’t repeat it. 

Mr. Lewin:—I was just trying to get that clear. 

Tue Court:—You are merely summarizing. 


By Mr. Lewin: 


Q—Did you do anything more to prepare for that meeting? 
A—It so impressed me that immediately upon his leaving I took 
a prescription pad and jotted down notes of what transpired. 

Q—And you have those notes? A.—yYes. 

Q—And have looked at them from time to time since? 
A—Yes. 

OQ—Did you receive any further communication from the 
Medical Society on the subject? A.—I received a communi- 
cation, I don’t recall, he brought this report and then I got 2 
communication from the executive side. 

O—He brought this report, did he? A.—yYes. 

O—What did the report say? A—That I had been found 
guilty of violating Article so and so, relating to contract 
practice. 

O.—Were there any other circumstances than the ones con- 
cerning which you have testified now upon which such finding 
of guilty could have been based? A.—Not to my knowledge; 
I have followed the rules. 

Q—I show you Government’s Exhibit 571, and ask you 
whether that is the report the defendant Hooe brought you on 
that occasion? A.—Yes. 

Mr. Lewin:—1I offer it in evidence. 

Mr. Leahy:—It is not a report. 

Mr. Lewin:—You can characterize it as anything you want. 

Mr. Leahy:—You said it was a report. 

Mr. Lewin:—I didn’t do any such thing; the witness said it 
was a report, and I offered it in evidence. 

Tur Court:—Whatever it may be called, it will be admitted. 
There may be some question as to what it will be called. 

Mr. Lewin:—It will speak for itself. 

Tue Court:—Yes, it will. 

Mr. Lewin:—Exhibit 571 is dated May 17, 1938, and is 
addressed to Dr. George B. Trible. It reads: 


U. S. EXHIBIT 571 

“The Committee hereby charges you with having violated Section 2 
of Article 3 of Chapter 9 of the Constitution of the Medical Society 
of the District of Columbia, reading as follows: 

“‘Ryery member of the Society before entering into a contract or 
agreement for rendering professional service shall submit a copy of his 
contract, if written, or a true declaration of the terms of the agree- 
ment, in writing, to the Committee on Compensation, Contract and 
Industrial Medicine for approval. In the event that the committee 
disapproves the contract, a member may appeal to the Executive Com- 
mittee, 
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“And again Chapter 9, Article 4, Section 5, as follows: 

“‘No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever 
name called or however organized, engaged in the practice of medicine 
within the District of Columbia or within 10 miles thereof, which has 
not been approved by the Society. 

“*The Executive Committee is authorized and directed to prepare an 
approved list of organizations, groups and individuals, by whatever 
name called and however organized, engaged in the practice of medi- 
cine within the District of Columbia or within 10 miles thereof, and 
the same shall be kept in the office of the Secretary-Treasurer. Before 
any such organization, group or individual can be placed on the 
approved list of the Society, such organization, group or individual, 
or the member of the Society proposing professional relations therewith, 
shall submit to the Compensation, Contract and Industrial Medicine Com- 
mittee such evidence as the Committee or the Society may require showing 
the character, activities, financial condition and ethical standards of 
said organization, group or individual, and after considering the same, 
said committee shall make a report of its investigation and findings 
to the Executive Committee for such action as it may deem necessary.’ 


“R. Arthur Hooe, M.D. 


“Chairman, Compensation, Contract and Industrial Medicine Committee.” 


By Mr. Lewin: 

Q.—Now, with reference to this matter, did you receive any 
further word from the executive committee? A.—Yes. 

Q.—Specifically, did you receive Exhibit 572, which pur- 
ports to be a letter to you from the defendant C. B. Conklin, 
pee Nay 31, 1938, on the letterhead of the Medical Society? 
A—Yes. 

Mr. Lewin:—I offer it in evidence. 

(Letter, May 31, 1938, Conklin to Trible, marked U. S. 572, 
was received in evidence.) 


By Mr. Lewin: 


Q.—Did you do anything in preparation for that meeting? 
A—Yes, I was very much upset, naturally, under the circum- 
stances. I hadn’t paid much attention to it before, so I got a 
statement from Dr. Bierman. 

Q.—That was the anesthetist, or the x-ray man? A—And a 
statement from the anesthetist, Dr. Cohen; a statement from the 
nurse who had posted the operation, and who was present at 
the operation. 

Q.—Did you obtain those statements for use before the 
executive committee? A.—Yes. 

Q.—In answer to those charges? A.—Yes. 

Mr. Lewin:—This is Exhibit 572. It is the letter from 
Dr. Conklin to Dr. Trible, dated May 31, 1938: 


U. S. EXHIBIT 572 
“Dear Doctor Trible: 


“You are hereby directed to appear before a meeting of the Executive 
Committee, on Monday evening, June 6, 1938, in the Medical Society 
Building, at 8 p. m. 

“Very truly yours, 
“C. B. Conklin, M.D., 
“Secretary.” 


By Mr. Lewin: 

_.Q.—I show you Exhibits 573, 574, 575 and 576, and ask you 
if they are the four statements you obtained and concerning 
which you have just testified? A—They are. 

Dicker ay were they sent to the executive committee by you? 

—Yes. 

Q.—And were they accompanied by a letter from you to the 
executive committee dealing with these charges? A.—Yes. 

Q.—Is Exhibit 52, which I have just shown you, the letter 
which you prepared and sent to the executive committee? 
A—Correct. 

Mr, Lewin:—I offer in evidence Exhibit 52—you gentlemen, 
I think, are familiar with it, are you not? And also these 
supporting Exhibits 573, 574, 575 and 576. 

Q.—Did you ask any member of the executive committee to 
pms these communications to the executive committee? 

—Yes. 

Q.—Did you attend yourself? A.—I did not. 

Q.—Did you receive any further communication from the 
executive committee after the date of that hearing? 4.—yYes. 

Q—From whom? A.—From Dr. Sprigg; he was then chair- 
man of the executive committee. 

Q.—Can you remember what he said? A —I don't recall 
what he said, but I recall my reply. He had said, in substance, 
“Don’t do it again.” 

Q.—And you made a reply? A.—Yes 

Q.—Do you recall your reply? A.—Very distinctly. 

O.—What was said by you? A.—TI said, “Your letter received 
and contents noted. May I quote the motto of the Knights of 
the Garter of old, ‘Honi soit qui mal y pense’.” 

O.—And will you translate that motto? A,—“Eyil be to him 
who evil thinks.” 


Mr, Leahy:—Will your Honor kindly look these over (hand- 
ing documents to the Clerk) ? 

Mr, Lewin:—Do you object to them? 

Mr. Leahy:—Yes, the same objection, not material. 

Tue Court:—Are these submitted in connection with his 
answer? 

Mr. Lewin:—That is his testimony. 

THe Court:—They will be admitted. 

Mr. Lewin:—I will read first Exhibit 573, Dr. Bierman’s 
statement, dated May 21, 1938. It is addressed to Dr. Trible. 


“Dear Dr. Trible: 


“Replying to your note regarding the Gilstrap case and the request 
that you appear before the Committee, I want to say that I went to 
see Dr. Hooe about this matter. I went to see him becaus: I could not 
understand how anything could have been considered unethical in 
regard to our conduct in this case. 

“T told Dr. Hooe that I had heard you were being questioned about 
the Gilstrap case and that if you were guilty I was also. I explained 
to him that you had told me in advance of my x-raying the patient 
that tho the patient had originally been treated at the Group Health 
he was now a private case and that he would be handled as such, 
and that I was to send my bill directly to the patient as in all private 
cases. 

“Dr, Hooe reacted rather violently to my insistence that I could 
also be guilty, saying that the patient was referred to me by a private 
physician. He would not listen to my statement that I knew in 
advance that the patient had originally been treated at the Group 
Health and had been sent to you. His apparent inconsistency and 
vehement denial of any possibility of my also being guilty seems rather 
strange to me. I do not understand what is back of the whole matter, 
but I cannot see where one person could be guilty and another not 
guilty in exactly the same case when each one acted according to the 
accepted rules of the Society. It was impossible for me to argue with 
Dr. Hooe because of his very emphatic stand in the matter. 

“Ts it possible that there may be a personal matter back of the whole 
affair? The next day after I spoke to Dr. Hooe I met him on the 
stairs in this building coming from the third floor. I asked him 
whether he had been to sce you in regard to the case and he said he 
had NOT. Later, when I spoke to you, I learned that he HAD been 
in to see you. I can’t understand why he denied having just seen 
you or why he should make personal visits to a defendant outside of 
any regularly scheduled hearing and apparently without the knowledge 
of the remainder of his committee. If I can be of any assistance 
before the Committee, please feel free to call upon me. 

“With best wishes, I remain, 


“Sincerely, 
“M. I, Bierman.” 


Mr. Lewin:—The next is Exhibit 574. It is from Dr. 
Edward B. Macon, to Dr. Trible, and is dated May 23, 1938. 


U. S. EXHIBIT 574 
“Dear Dr, Trible: 


“In reply to your request for my knowledge of the Gilstrap case 
let me say first that I am, as you know, opposed to any dealings with 
Group Health Association or any similar association. I approve of 
the present policy of the Medical Society in their endeavor to control 
its member for the good of the Medical Profession and the public. 

“As far as this particular case is concerned, the simple facts are 
that before this operation for mastoiditis you frankly stated that it 
had been a G. H. A. case and was now your private case. I did not 
then and I do not now see any reason why you could not under these 
circumstances treat the case. 

“The investigation itself was conducted in a manner to arouse one’s 
antagonism. On Friday May 13, 1938 I received a telephone message 
to call a certain number but the individual would not leave his name. 
To this call I paid no attention. Later he called again and left his 
name stating that ‘I can save the Doctor some trouble if he gets in 
touch with him.’ On getting in touch with Dr. Hooe he stated that 
he wanted to see me. When I asked him the nature of the business 
he stated that he could not discuss it over the telephone. I told him 
I would try and see him but that I was busy at the moment. He then 
said that ‘he would leave it like this, that if I did not see him before 
noon Monday I would have to appear before a committee Tuesday 
evening. Ags I had no reason not to appear before the committee 
and as this sounded like a threat I did appear before the committee. 
Up to that time I did not know the reason I was to appear before 
them. As Chairman of the Committee Dr. Hooe then told me that 
in view of your testimony he had no questions to ask me. Another 
member of the committee then asked me if I had ever received a 
check from the G. H. A. 

“I hope this letter may clarify your association with this case and 
the frank way in which you dealt with it and all other matters in which 
it has been my pleasure to be connected. ; 


“Sincerely yours, 
“Edward B. Macon.” 


Mr. Lewin:—Then comes Mary O’Sullivan’s statement. She 
was the nurse attending at the operation. Her letter is dated 
June 4, 1938. 


U. S. EXHIBIT 575 


“Dear Dr. Trible: 
“In so far as I know the Gilstrap child came to us as semi- 
private case, and was handled the same as your other cases. ae 


“Sincerely yours, 
“Mary O'Sullivan.” 
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Mr. Lewin:—576 is the letter of Dr. Cohen, dated June 4, 
1938, addressed to Dr. Trible: 


U. S. EXHIBIT 576 
“My dear Dr. Trible: 

“I recall assisting you do a mastoid operation on or about Nov. 25, 
1937 at Children’s Hospital. I cannot recall the name of the patient, 
though I understand now that his name was ‘Gilstrap.’ During the 
operation I heard you say in effect that the patient was originally a 
member of the Group Health Association and that you had seen him 
through Dr. Scandiffio. You stated that at first you had not wanted 
to take this case, but that you had finally agreed to accept him as a 
private patient of your own because the nature of the illness was so 
acute as to require immediate operation. 

“Dr. Scandiffio was present for a short while after the operation 
had gotten under way. 
“Truly yours, 
“A, Cohen, M.D.” 


Mr. Lewin:—Exhibit 52 is Dr. Trible’s letter to the Secre- 
tary of the District of Columbia Medical Society, dated June 6, 
1938. It is addressed to: 


U. S. EXHIBIT 52 
“‘My dear Doctor Conklin: 

“It is a source of regret that I am unable to appear personally 
Monday night, but inasmuch as there has been, to my mind, no offense, 
no defense is contemplated. The facts relative to the G. H. A. are as 
follows: 

“The former Medical Director, Doctor Brown, and I have been 
friends for years. I have treated him and his family and naturally, 
when he accepted the position as head of that organization, he asked 
me if I would consider a consultantship. I replied that if, and only if 
it were acceptable to the laws of the District and the by-laws of the 
Medical Society. He said he felt it was and wanted to cooperate and 
act under such laws, but seeing how I felt, he let the matter drop. I 
have not even seen his clinic. 

“The Torch Club here asked me to present the organized medicine 
side of a debate. I told Mr. Elwood Street that I would be glad to 
help, but I was no speaker and suggested Dr. Christie, Dr. McGovern 
and Dr. Bennett. Then they thought it would be a good idea to 
have G. H. A. represented, so I asked Doctor Brown. He did not 
get in for dinner and for only a part of the debate and declined to 
speak. Dr. Christie and Dr. Bennett spoke and made a good impres- 
sion on a hostile audience. I was warned after that, by two of my 
associates, that I was under suspicion and would be in trouble being 
seen with Doctor Brown. Inasmuch as he is a doctor, a gentleman 
and a friend, I have felt it a matter of personal privilege and not a 
regulatory affair. 

“With a number of constituents ranging from 1,500 paying mem- 
bers up to 2,500, and their dependents, all multiplied by three, there 
naturally arose many cases in all fields. Knowing my attitude in this 
matter, they purposely were not referred to me. During all this time, 
to the best of my knowledge, two surgical cases came to me, one the 
case in question and the other an antrum case operated at Garfield 
also as a private patient, but who stated she was cligible for clinic and 
treatment and thought they should settle her bill. A dentist named 
Cling was also in this case. She found she was not eligible for treat- 
ment and personally paid her bill, as I told her I expected. She 
make two payments, one of $100 and one of $75. At the time she 
was operated, I told the anesthetist her claim, but that I had no con- 
nection with nor accepted any responsibility from that organization 
and looked to her personally for payment. She was also x-rayed by 
Dr. Bierman and treated just as any other case. She has left her 
job and cannot be contacted. Several patients among my clientele at 
different times told me they were cligible for treatment, but I sent 
them all bills which they paid. 

“Reverting to the Gilstrap case, there was no connection with the 
G. H. A. and the patient was handled as any other, arrangement made 
from the office for it, as is always done. I mailed the bills to the 
patient regularly, not discounted, but based on the Mayo plan, the 
same as all other major operations. Later, after several months, it 
was paid from the G. H. A. There was no rule at that time that 
such checks should not be accepted. They were so accepted by many 
members of the society, though I have been told by two, who had 
similar cases, that they called the committee before accepting them. 
Referring to the by-law regarding an individual not on the accepted 
list, I note that both you, Mr. Secretary and I, treated Dr. Penhal- 
Jow’s children and I understand this rule was put in to prevent his 
contact with members of the District Society. It is remarkable that 
I have never got any pay cases from him or his clinic. Evidently they 
are treated by other specialists. 

“Then I was called before the committee. I had only a half hour. 
I simply told them, as I said, that I felt I needed no defense, nor 
do I feel so now, and went away. 

“Referring to the case at Children’s Hospital, Dr. Scandiffio called 
me regarding this case and requested permission to be present at the 
operation and was present for a short time about the middle of the 
surgical procedure. He was at that time a member of the District 
of Columbia Medical Society. 

“With reference to the claim by the chairman of the Committee on 
Contracts, etc., who stated that the letter in response to a request from 
Doctor Brown constituted a validity to the charge, I was cooperating 
with them, I think the rule was that phone calls or letters reporting 
on such cases were permissible to other than members of the Society, 
but personal consultations were not. I considered this request the 
same as from an insurance company and so replied. I replied by 
letter rather than by phone so that a record could be kept. It stated 


clearly that this was a private case. 
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“The chairman of the contracts committee brought back the papers 
I had submitted, made a long harangue in my office, about which I 
immediately jotted down notes, and ended by saying if I could see 
things as he did, and when the time came, to come to him, then I 
could go to sleep soundly. I was also told that the Society was full 
of s. o. b’s. anda...a.. ss, but they would sit in judgment on me, 
though they were not worthy to lace my shoes. I told him I did not 
aa that way about them and a difference of opinion was understand- 
able. 

“Now there is no defense for there is no offense that I can see. 
I am submitting herewith certain papers to be presented for the com- 
mittee. If there be any offense I am sorry and accept full responsi- 
bility, for in the case of the x-ray man and the anesthetists, I told 
ee on circumstances and felt these were private patients, and they 
elt as di. 

“I have deep regard for the Society and live up to its rules. I 
resigned as a Commander in the Medical Corps of the Navy and threw 
my lot with you. I know state controlled medicine as but few do, and 
I realize its good points and its bad ones. The men in the military 
services are high class men and I have always stood up for them, so 
much so I am called ‘The Admiral’ in some ridicule. It is a bad bird 
that soils its own nest. I stand for the District now as I stood for 
them and I regret if in any way I have been at fault. I do resent 
and have resented any infringement on personal social contacts and 
so do you. If there are any points I can clucidate further I will be 
glad so to do, but no defense is being submitted, for the facts are as 
I state them and I will be glad to have this passed upon by the 
Judicial Council of the A. M. A. 

“In passing, you will note that the famous Gilstrap case was treated 
in semi-private accommodations and kept in the hospital a minimum 
of time following the mastoidectomy. This should point conclusively 
to the truth, which is that he wished the expenses cut down to the 
minimum as he fully expected to bear them himself. 


“Very sincerely, 
“G. B. Trible.” 


Mr. Lewin:—I should like to read now from the minutes of 
the meeting of the executive committee of the District of Colum- 
bia Medical Society held June 6, 1938. First is the letter from 
Dr. Hooe to the chairman of the executive committee of the 
District Medical Society, who was Dr. Sprigg, dated May 18, 
1938. It reads: 


“Dear Doctor Sprigg: 


“A letter addressed to Dr. George B. Trible, under date of May 14, 
1938, and sent by registered mail, follows: 


And then he quotes the first letter, which has already been 
read to the jury. Then the following appears: 


“Accordingly upon convening Dr. Trible was presented with the 


following charges, in writing:” 


And then follows that letter which the witness called a report, 
and which Mr. Leahy took exception to. 

Mr. Leahy:—I didn’t take exception to the letter. 
exception to it being characterized as a report. 

Mr. Lewin:—Well, I won't read that again. 

Then the report continues: 


“Please find herewith attached complete transcript of the proceedings 
together with a true copy of a business card filed in the office at 
Children’s Hospital. 

“In view of the evidence as therein set forth and in particular con- 
sideration of the correspondence therein contained as having occurred 
between Dr. George B. Trible and Dr. Henry Rolf Brown, Medical 
Director of Group Health Association, Inc., we desire to submit to 
your committee our verdict of guilty as charged (possibly unwittingly), 
with the recommendation that such disciplinary measure be in turn 
recommended to the Medical Society as may seem commensurate with 
the gravity of the offense. 


I took 


“Respectfully submitted, 
“R, Arthur Hooe, M.D., 
“Chairman, Compensation, Contract and 
Industrial Medicine Committee.” 


at Lewin:—Then, in the body of the minutes proper occurs 
Ss: 

Say compaint against Dr. George B. Trible was taken up at this 
point.” 


Oh, yes, at this meeting with Dr. Sprigg, chairman, presiding, 
there were present: 


“Drs. A, B. Bennett, Daniel L. Borden, C. N. i ge Harry Lee 
Claud, A. C. Gray, Raymond T, Holden Jr., Thomas E, Neill, John A, 
Reed, E. Hiram Reede, Sterling Ruffin, and Mr. Theodore Wiprud, 
Executive Secretary. 

“The minutes of the preceding meeting of April 25 were read and 


approved. 

UDr. Sprigg then introduced the new Executive Secretary to the 
Committee. He also introduced Dr, Fred R. Sanderson, representing 
the Compensation, Contract and Industrial Medicine Committee. The 
Chairman, Dr. Sprigg said, was unable to attend. 

“The executive Secretary then read a letter from Dr. R. Arthur 
Hooe, Chairman of the Compensation, Contract and Industrial Medicine 
Committee, and the transcript of the hearing held by the Committee 
in conn with charges made against Dr. George B. Trible. 

“The Chairman stated that Dr. Edith SeVille Coale wished to be 
heard, and that the complaint against Dr. Trible receive 
attention later in the meeting. This was agreeable to the Committee.” 


U.S.A. Us.” ACM ae el ee 217 


“Dr. Sprigg made a bricf statement setting forth his views on the 
behavior of the Doctor. 

“Dr. C. N. Chipman reported that Dr. Macon was waiting to be 
heard. 

“The Chairman was rather surprised and said he did not know that 
either Dr. E. B, Macon or Dr. George B. Trible had been invited to 
attend, 

“Dr. E. B. Macon was invited into the meeting and informed by 
the Chairman that an error had been made and that the Committee 
did not desire to hear him. The Chairman apologized for causing him 
inconvenience. 

“Some discussion then followed as to the letter Dr. Macon had 
received from Dr. C. B, Conklin, informing him that he was to be 
on hand. This letter was circulated among the Committee. 

“Upon Dr. Macon’s retirement further discussion was held. 

“Motion made by Dr. E. Hiram Reede that the letter directed to Dr. 
Macon be placed in the record of these minuutes and that Dr. Sprigg’s 
comments also be included. Motion seconded by Dr. Holden and car- 
ried. 

“There followed a discussion as to the advisability of inviting Dr. 
Trible to a special meeting to be called by the Executive Committee 
for the purpose of hearing him. 

“Dr, A. B. Bennett then stated that he had a letter from Dr, Trible, 
directed to the Secretary of the Society, also original letters in con- 
nection with the complaint which Dr. Trible wished returned to him. 

“Dr. Sprigg did not think that this material should be introduced 
at this meeting. However, Committee members were not in agree- 
ment in this matter. 

“Motion made by Dr. John A. Reed that the letter directed to the 
Secretary by Dr. George B. Trible be read. Motion seconded by Dr. 
Holden and carried. 

“Dr. F, X. McGovern requested the privilege of the floor and com- 
mented briefly on the letter received from the Compensation, Contract 
and Industrial Medicine Committee, in which the committee had found 
Dr. Trible guilty of unethical conduct. He said that the Committee 
was out of order in passing judgment; that it was merely a fact-finding 
committee. 

“Dr. Trible’s letter was read, following which there was considerable 
discussion. 

“Motion made by Dr. Holden that the Executive Committee finds Dr. 
Trible’s explanation adequate and his assurance that he will not in 
any way knowingly violate the ethics of the profession or the Consti- 
tution and By-Laws of the Medical Society in the future satisfactory. 
For this reason it is their decision that the matter be carried no fur- 
ther; and that Dr. Trible be informed of the Committee’s action. 
Motion seconded by Dr. Chipman and carried. 

“There followed a discussion as to whether or not a physician who 
treats a patient who is a member of the Group Health Association, Inc., 
as a private case, but accepts payment from the Group Health Asso- 
ciation, is guilty of unethical conduct. 

“Dr. Sprigg, in a statement based on the information given him by 
the Society’s attorneys, stated that under these circumstances he 
would be guilty. 

“This was denied by Dr. C. N. Chipman who said that the Executive 
Committee already had gone on record in resolution, stating that such 
a relationship was not unethical. 

“Dr. F. X. McGovern reviewed the past efforts of himself and his 
Committee to have the Society take a definite stand on the Group 
Health Association, making its position clear; that so far he had not 
been successful in getting the Society to act.’ 


Mr. Lewin:—This witness is with you, Mr. Leahy. 


CROSS EXAMINATION 
By Mr. Leahy: 


Q.—Doctor, I show you what purports to be a copy of a letter, 
and ask you if you can identify that, please. d.—It sounds like 
it. I wouldn’t say; I don’t remember it. 

Q.—You did get a letter from Dr. Sprigg? A—Yes. 
_Q.—Do you know what you did with that letter? A —wNo, 
sir; threw it in the bucket, I think. 

Q.—You didn’t keep it? A.—No. 

Q.—This sounds like the letter you received? A.—Yes. 

Mr. Lewin:—Will you show it to me? 

Mr. Leahy:—Yes, here it is. 


By Mr. Leahy: 


Q.—Well, Doctor, as I understand your testimony, it is this. 
You were called first by Dr. Hooe before this contract com- 
mittee? A.—Yes. 

Q.—yYou appeared there for a few minutes? A.—Yes. 

O.—Everything was very informal? dA.—yYes. 

Q.—And then you were advised by Dr. Hooe that these 
charges were to be sent on to the executive committee? d.— 

es, 

Q.—You never even appeared before that committee? 4A.— 
That is correct. 

Q.—You turned your letters over to them? A—Yes. 

gene found everything was all right, and that was all? 
A—Yes. 

TESTIMONY OF ELEANOR HALL 


DIRECT EXAMINATION 


By Mr. Allen: 

Eleanor Hall aeen as a ba es seer co ee 
Dispensary and Hospital and has | r four a years. 
She identified by-laws of the hospital and Dr, J, Rogers Young's 
handwriting. 


TESTIMONY OF ANNA MARY DENNINGER 
DIRECT EXAMINATION 


Ann Mary Denninger said she is employed by Dr. Jesse T. 
Mann and identified his signature. 

Mr. Kelleher :—Exhibits 309 and 310, is the questionnaire with 
the name “Casualty” at the top, and it has been identified as 
having been written by Dr. Young, the defendant, chief of staff 
of Casualty Hospital: 


EXHIBITS 309 and 310 

“Questionnaire, 

“1, What communication or inquiry has your hospital had from 
Group Health Association, Inc.? 

“None. 

“2, What reply has your hospital made to Group Health Association, 
Inc.? 

“None. 

“3. Which, if any of the foilowing Doctors are now members of 
your Medical Staff in any capacity or have privileges to practice in 
your hospital? 

“Dr. Henry Rolf Brown. 

“Dr. Allan E. Lee. 

“Dr. Mario Scandiffio. 

“Dr, R. Stephen Hulburt. 

“Dr. Raymond E, Selders. 

“Dr. Edmond D. Wells. 

“None. 

“4, Is your hospital in sympathy with the policies of The Medical 
Society of D. C.? 

“Yes, 

“5, Is the entire Medical Staff of your hospital reappointed annually? 

“Yes. 

“6. Are appointments to the Medical Staff of your hospital approved 
by the Medical Staff? 

“Yes. 

“7, What governing body of your hosrital finally makes appointments 
to the Medical Staff? 

“Lay Board. 

“8. Does your hospital require membership in the Medical Society 
of D. C. as a qualification for appointments to its Medical Staff? 

“Applicant must be qualified for membership in local Society. 

“9, What percentage of the entire medical staff of your hospital 
are members of the Medical Society of D. C.? 

“10. Does your hospital require membership in the A. M. A. as a 
qualification for appointment to its Medical Staff? 

“See No. 8. 

“11, What percentage of the entire Medical Staff of your hospital 
are members of the A. M. A.? 

“12, Is your hospital a beneficiary of Community Chest funds? 


0. 
“13, Will you kindly make any other inquiry that you think might 
be pertinent at this time?” 


Mr. Kelleher:—Exhibit 579 has been identified as the by-laws 
of Eastern Dispensary and Casualty Hospital. The Government 
Sr offered in evidence Article 2, Section 1, which reads as 
follows: 


EXHIBIT 579 


a applicant for membership shall be,”—let me read the whole 
thing. 
Ls A zticle 2, Membership. 

“Section 1—Qualification. 

“The applicant for membership shall be a graduate of a recognized 
medical school, legally licensed to practice in the District of Columbia, 
mat for membership in the Medical Society of the District of 
Columbia.” ; 


Mr. Kelleher:—Exhibits 300 and 301 is the questionnaire with 
the word “Sibley” at the top. The answers have been identified 
as having been made by Dr. Jesse T. Mann: 


U. S. EXHIBITS 300 and 301 
“Questionnaire. 


“1, What communication has your hospital had from Group Health 
Association, Inc.? 

“Asking to admit pt. and those pt. be treated by Dr. Selders. 
. 2. What reply has your hospital made to Group Health Association, 
ne.? 

<h. Which, if auy'ct the fol D 

nee ich, if any © e following Doctors are now membe f 
peers Staff in any capacity or have privileges to practice . iain 
ospita: 

“Dr. Henry Rolf Brown, 

“Dr, Allan E. Lee. Yes. 

“Dr. Mario Scandiffio. Yes. 

“Dr. R. Stephen Hulburt. 

“Dr. Raymond E. Selders. 

“Dr. yore Mm 

“4. Is your in sympathy with th A 
Society of D. CG? ¢ policies of The Medical 

“” es. 

“3, Is the entire Medical Staff of your hospi 

“No—only twenty-five members of Medical a Pe eeteetet 

“6, Are appointments to the Medical Staff of your hospital approved 


“7, What governing body of yo h 
ments to the Medical Staff? Ur hospital finally makes appoint- 


—_—— 
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“Recommended by Medical Council and appointed by Board of 
Directors. 

“8. Does your hospital require membership in the Medical Society 
of D. C. as a qualification for appointments to its Medical Staff? 

“No. 

“9, What percentage of the entire medical staff of your hospital are 
members of the Medical Society of D. C.? 

“Majority—about 80%. 

“10. Does your hospital require membership in the A. M, A. as a 
2 sea for appointment to its Medical Staff? 

oO. 

“11, What percentage of the entire Medical Staff of your hospital are 
members of the A. M. A.? 

“About 80%. 

an, Is your hospital a beneficiary of Community Chest funds? 

Yo. 

“13, Will you kindly make any other inquiry that you think might be 

pertinent at this time?” 


Mr. Allen:—I wish now to read Exhibit 521, minutes of the 
regular meeting of the board of directors of the Children’s Hos- 
pital of the District of Columbia, held Nov. 15, 1937. I will 
read only the next to the last paragraph on the second page of 
this minute: 


U. S. EXHIBIT 521 
“Mr. Drayton read a letter from the Group Health Association with 
regard to permitting their physicians the courtesy of the Hospital—they 
not being members of our staff. Mr. Drayton also read a proposed letter 
from Miss Gibson in answer thereto. The Board approved the proposed 
letter. Mr. Seal voting present.” 


I will read the proposed letter attached thereto, date Nov. 15, 
1937. It is from Mattie M. Gibson, Superintendent, to William 
F. Penniman, Group Health Association: 


“Dear Mr. Penniman: 

“At a meeting of the Board of Directors of the Children’s Hospital, 
held November 15th, I was authorized to reply to your letter of November 
8th as follows: 

“The Children’s Hospital will accept for treatment or hospitalization 
any patient in need of care, under its charter, rules and regulations. 

“This pertains to indigent, semi-indigent, and a very limited number of 
pay patients—as we have only twenty-seven beds available for pay patients. 

“All doctors treating these patients while in the hospital must have 
staff appointments and be members of local Medical Societies. 

“Dr. Raymond E. Sellers has made no application so far for staff 
appointment.” 


Mr. Allen:—Ié it will be satisfactory to defense counsel I will 
not read Exhibit 359, which is a letter sent by Miss Gibson to 
Mr. Penniman, dated Noy. 16, 1937. It is quite similar to the 
one attached to the minutes and approved, with the exception 
that it doesn’t have the word “and be members of the local 
medical societies.” 

Mr. Lewin:—Read that paragraph as the letter went to Mr. 
Penniman. 

Mr. Allen: 


“All physician treating patients while in the hospital must be members 
of the Medical or Courtesy Staff, appoints to which are made annually 
by its Board of Directors after individual examination into the qualifica- 
tions of applicants by regular hospital channels, 


Next I will read Exhibit 522, dated Dec. 6, 1937. It is the 
minutes of the annual meeting of the incorporators and members 
of the Children’s Hospital of the District of Columbia. 

Mr. Lewin:—Before you read that— 

Tue Court:—We will stop here. 

Mr. Lewin:—I am afraid your Honor if we do we will miss 
the point. First it is the letter from the District of Columbia 
Medical Society of December 2, then this by-law. 

Mr. Allen:—I will state for the record in this respect that 
this letter was subpoenaed from the Children’s Hospital and it 
was not produced, but evidence produced against the Medical 
Society shows it was sent to all the hospitals. I will only read 
from the center of page 2, the next three paragraphs, this is 
Exhibit 522: 

U. S. EXHIBIT 522 : 

“Upon proper motion, duly seconded, it was unanimously yoted to 
amend Article 33, Medical Staff—of the By-Laws and Rules by adding 
the following: 

“Only physicians, surgeons, and dentists who are licentiates of the 
District of Columbia and also members of the District Medical Society 
or ethical body in their locality shall be eligible for appointment to the 
Medical Staff. P 

“Physicians, Surgeons, and Dentists not officially connected with the 
Hospital, but members of their ethical medical societies, may be accorded 
the privilege of using the facilities of the Hospital as a matter of courtesy 
for a term that shall continue during the pleasure of the Board of Diree- 
tors, those accepting such privileges to be known as the Courtesy Staff.” 


Mr. Leahy:—Was that the annual meeting? 


Me yee H th i e other minute which 
Mr. Allen:—Your Honor, there 1s one. h 
takes about three short paragraphs. Exhibit 523, dated April 4, 


SS oi hg 0 


1938, minutes of the meeting of the medical staff of the Chil- 
dren’s Hospital. I will read from the fourth paragraph; 


U. S. EXHIBIT 523 


“Dr. Wall mentioned the letter written by Mr. Drayton to Senator 
Capper.” 


Senator Capper is written in handwriting and the words “the 
newspapers” are stricken out. 

“relating to the Group Health situation. Dr. Wall stated that the Board 
of Directors had supported the Medical Staff in the differences over 
Group Health. 

“Dr. Wall presented a resolution formulated to take care of emergency 
admissions to the Hospital. It was moved and seconded that this ruling 
be adopted. After discussion by several members of the Staff, the ruling 
was adopted. 

“Dr, Hagner moved that the Chairman of the Medical Staff get together 
with the Chairman of the Medical Staffs of other hospitals to adopt 
uniform rules covering the admission of Group Health patients. Seconded 
and carried.” 


Mr. Allen:—And I will say that the rules governing admis- 
sion of emergency patients is attached thereto, but I wil! not 
read it. 

Marcu 3—AFTERNOON 
TESTIMONY OF MRS. CAROLINE REECE 
EPPERLEY (RECALLED) 

Mrs. Epperly, secretary to the Superintendent of Sibley Hos- 
pital, identified records from the hospital. She was also asked 
to identify some signatures. 


TESTIMONY OF MRS. CHARLES HARDIN 
DIRECT EXAMINATION 

By Mr. Kelleher: 

Mrs. Charles Hardin said she was a member of Group Health 
Association in 1937. She lives in Arlington, Va., and lived 
there in 1938. 

Q—Do you have a family membership in G. H. A. which 
entitled your husband to benefits? A.—I did. 

OQ.—Did your husband become ill on June 19, 1938? A.—He 
did. 

O.—Will you tell us the circumstances surrounding his illness, 
please? A—He had been feeling not very well for about two 
days, and late Sunday night the pain became more severe and 
I thought it necessary to call in a doctor. 

OQ.—Whiat doctor did you call? A.—I called in Dr. Solet. 

O—Why did you call Dr. Solet instead of the Group Health 
Association? 

Mr. Leahy:—Objected to as immaterial. 

THE Court:—Objection sustained. 


By Mr. Kelleher: 


Q.—Had you ever called Group Health Association before? 
A.—I had not. 

OQ.—Did Dr. Solet come over to see the patient? A.—He did. 

O—Did you know Dr. Solet before? A.—No; I did not. 

O.—Did he examine Mr. Hardin? dA.—yYes. 

O.—What was his diagnosis? 

Mr. Leahy:—I object. 

THE Court:—Objection sustained. 

By Mr. Kelleher: 

} O.—Did Dr. Solet ask that a surgeon be called in? A.—Yes, 
sir. 

Mr. Leahy:—I object. 

Tue Court:—Objection sustained. 

By Mr. Kelleher: 

Q.—Was another doctor called in? A.—Yes; he was. 

O.—What was his name? A.—Dr. Bachrach. 

O.—What is his specialty? A.—I don’t know. He is a 
surgeon. 

O.—What occurred after those two doctors saw the patient? 
A.—tThey said he had— 

Mr. Leahy:—I object to what was said, 

By Mr. Kelleher: 

O.—What occurred? 

Tue Courr:—Counsel means, what did they do? A.—He was 
taken to the hospital for an emergency operation. 

By Mr. Kelleher: 

O—What hosptial? A.—Sibley. 

Q.—Sibley Memorial Hospital? .—That is right. 
Pisa a leaving the house did you make a telephone call? 

—I did. 

Q—Whom did you call? A.—My brother. 
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Q—Was your brother also a member of Group Health 
Association? A.—Yes; he was a charter member. 

O.—Did you meet your brother at the hospital? A—TI did. 
I asked him to come there. 

O.—Did you meet him there? A—Yes. 

QO—Was Mr. Hardin operated upon? A.—Yes; he was. 

QO.—Prior to the operation did you have a telephone con- 
yersation with Dr. Selders from the hospital? A—Yes; I did. 

O.—Dr. Selders was the Group Health Surgeon? A.—That 
is right. 

QO—Will you tell us whether Dr. Selders made any sug- 
gestion about— 

Mr. Richardson:—Just a minute, please. 

Mr. Kelleher:—Let me ask the question. 

Mr. Richardson:—The question is leading and suggestive. 

Tue Court:—Do not answer that question until I rule on 
it. You may finish the question. 

By Mr. Kelleher: 


Q.—Can you tell us whether Dr. Selders made any state- 
et about moving the patient from Sibley Memorial Hos- 
pital 7 

Mr. Leahy:—I object. 

Tue Court :—Objection sustained. 

By Mr. Kelleher: 

QO.—Was the patient operated on in Sibley Memorial Hos- 
pital? A—He was. 

O—By whom? A.—Dr. Bachrach. 

Q—Who authorized Dr. Bachrach to operate upon your 
husband ? 

Mr, Leahy:—I object, as immaterial. 

Tue Court:—Objection sustained. 

By Mr. Kelleher: 


Q.—After your husband had been operated upon and after 
he had recovered, what instructions did you leave at the office 
of Sibley Memorial Hospital as to the bill? 

Mr, Leahy:—I object, as immaterial. 

Tue Court:—lIs this one of those cases referred to in the 
letters between Group Health and certain physicians? 

Mr. Kelleher:—No, your honor. But this is another in- 
stance— 

THE Court:—Maybe you had better step here. 

(Counsel for the respective parties approached the bench.) 

(Counsel resumed their places) : 

By Mr, Kelleher: 


_ Q—I will repeat the last question which I asked you. What 
instructions, if any, did you give the cashier of the hospital 
concerning your hospital bill after your husband had recoy- 
ered from his operation? .A.—I asked that she send the bill 
to Group Health Association, of which I was a member. 

Q—What was her response? A.—She said that she had 
contracted with me and not with Group Health, and there- 
fore it was my bill, and she had nothing to do with Group 
Health. 

O.—How did you pay the bill? 4—I went to the president 
of Group Health Association, Mr. Kirkpatrick, who had asked 
me to have the bill sent to him— 

Mr. Leahy:—I object to any conversation. 

By Mr. Kelleher: 

Q.—Just tell the jury how you paid the bill. A.—In cash, 
which Mr. Kirkpatrick gave me. 

Mr. Kelleher:—That is all—with the privilege of recalling 
the witness. 

Mr. Leahy:—No questions. 

Tue Court:—She may remain. 

Mr. Kelleher:—Will you remain until after your brother 
takes the stand, please? 

The Witness:—Yes. 

(The witness left the stand and retired to the witness room.) 


TESTIMONY OF SHERWOOD K. BOOTH 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Sherwood K. Booth said he lives in Arlington, Virginia. 

O—Were you a member of Group Health Association in 
June, 1938? A.—I was. ‘ 

Q—On June 19, 1938, did you receive a telephone call from 
your sister? A.—I did. 

Q.—What did you do as result of that call? A—As a result 
of that call I went to the Sibley Hospital to see my sister 
and my brother-in-law who was going there for an emergency 
operation for appendiciits. 


O—What was the name of your sister? .—Mrs. Charles 
G. Hardin, Jr. 

O—Will you tell us what occurred at the hospital when 
you arrived there? A.—I arrived at the hospital just a minute 
or so before my sister and my brother-in-law arrived there, 
and immediately upon their arrival I spoke to the night super- 
visor or the night superintendent—anyway, the person in charge 
—and her name was Miss Realini—to ascertain whether a 
Group Health surgeon would be permitted to operate on my 
brother-in-law, Miss Realini replied that Group Health— 

Mr, Leahy:—I object to that, if your Honor please. 

Tue Covurt:—Objection overruled. Can you identify the 
doctor in the case, if a doctor’s name was mentioned? 

Mr, Leahy:—Some young lady, he is talking about. 

Tue Court:—This gentleman said that he inquired of this 
lady about the Group Health doctor. I was wondering whether 
the name of a particular doctor was mentioned. 

By Mr. Kelleher: 


Q.—Was the name of a particular doctor mentioned? A. 
—Yes; it was. 

Q.—What was the name of the doctor? 4—The name of 
the doctor was Dr. Selders, who was at that time the chief 
surgeon on the staff of Group Health Association. 

Q.—Will you continue with your testimony concerning this 
conversation with Miss Realini? A—As soon as my brother- 
in-law arrived there I immediately went to the desk on his 
behalf to find out whether it would be agreeable to the hospital 
to have Dr. Selders operate on him. Miss Realini replied 
that she was very sorry, but that Group Health doctors were 
not permitted to operate in that hospital. I explained to her 
the emergency of the case, but from the circumstances she was 
well aware of that. But she said it did not make any differ- 
ence whatsoever, regardless of the events; she was terribly 
sorry, but she was without authority to permit a Group Health 
doctor to come in there. 

I mentioned the fact that Dr. Selders was the name of the 
doctor who was to do the operating. She again reaffirmed 
her previous statement and, as I recall, she had a slip of paper 
on the desk, on her side of the desk, and she referred to that, 
and upon doing so she again stated that she was awfully sorry, 
but Dr. Selders would not be permitted to operate. 

OQ—Then what did you do, after this conversation? 4A— 
Thereupon I, in her presence, immediately called up Dr. Seld- 
ers on the telephone and explained the circumstances to him in 
the hope that— 

Mr. Leahy:—I object. 

Tue Court:—Just tell us what was said. 

The Witness:—I called Dr. Selders on the ’phone, explained 
the circumstances to him, and that we wanted him to operate 
in this case, and in reply he stated— 

Mr. Leahy:—I object to the conversation. 

Tue Court:—Was the substance conveyed to this lady? 

The Witness:—It was. 

Tue Court:—I think you might state what you stated to 
the lady as coming from the doctor. 

The Witness:—l mentioned to Dr. Selders that we would 
like— 

Mr. Leahy:—I object to that. Just tell what you told the 
lady. 

By Mr. Kelleher: 

Q.—Did Dr. Selders request to speak to anybody? 

Tue Court:—No. He can state what he reported to Miss 
Realini as to what Dr. Selders said. 

After having this conversation, what did you report, if any- 
thing, to this lady? - : 

The Witness:—I mentioned to Miss Realini that Dr. Selders 
said he could come there in ten minutes and operate on the 
patient. Thereupon Miss Realini replied that she was terribly 
sorry but, as she said before, he could not operate. Thereupon 
Dr. Selders asked me over the "phone to hand the ’phone to 
Miss Realini. ‘ 

Mr. Leahy:—I_ object. | 

Tue Court:—Yes. It is the conversation between these two 
people that should be given. 

By Mr, Kelleher: 

Q—Did you tell Miss Realini that Dr. Selders wanted -to 
speak to her? A.—Yes. 

Q.—Did she take the telephone and speak to Dr. Selders? 
A—Yes. I was sitting in front of Miss Realini and I handed 
the ’phone over to her and she spoke to Dr, Selders in my 
el fa did she say? A.—She told Dr. Selde 
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congenial way, but very firmly, that she was terribly’ Rew Gs od 


' a 


220 WES oAs US. 


that he would not be permitted to operate in that hospital, 
being a Group Health doctor. 

O.—Did she have this slip of paper which you mentioned 
before? A—She did. She still had that in front of her. 

O—Was there anything more said? A.—I don’t think so. 
The conversation, of course, was between them, and I heard 
her end of the conversation. 

O—After this conversation did you receive another tele- 
phone call? A—Yes. The ‘phone was no more than hung 
up and it rang again and it was Dr. Selders calling back and 
he asked to speak to me. 

O.—Did you speak with him? 4.—I did. 

O.—Did you tell Miss Realini what Dr. Selders said on this 
occasion? A.—I did. 

O.—Will you tell us what you told Miss Realini Dr. Selders 
said? A—Yes. I told Miss Realini that Dr. Selders called 
again wanting to discuss the advisability of having the patient 
moved to Casualty Hospital; that Dr. Selders had told me 
that if the patient were moved there there was a reasonable 
likelihood that he could operate on the patient at Casualty 
Hospital he was not sure, but he thought he might be able 
to make such arrangements. 

O—What did Miss Realini say? A—Miss Realini did 
not have much to say. Of course she understood it was— 

Mr. Leahy:—I object to the conclusion. 

Tue Court:—What did she say? 

The Witness:—She had nothing more to say to that except 
that I mentioned to her that I was awfully sorry that the 
Group Health doctor could not operate, and she again explained 
her position, that she was the night supervisor of the hospital, 
but she had her orders as to those who were on the courtesy 
list, and she was sorry, but there was nothing she could do 
about it. 

By Mr. Kelleher: 

Q—Did your sister talk with Dr. Selders over the tele- 
phone? A.—She did. 

Q—Was that in your presence and in the presence of Miss 
Realini? A.—That was in the presence of both of us; yes. 

Q.—What did your sister say? A.—This was the second 
*phone call with Dr. Selders, and my sister explained to Dr. 
Selders the situation, that the doctors had told her that he 
should be operated on immediately and that they were taking 
his blood count and preparing him for the operation, for 
whoever would operate on him, and explained to Dr. Selders 
the situation so he would realize the fact that it would not 
be reasonable to move the patient. 

Q.—And in the presence of you and Miss Realini did she 
take any position one way or the other as to moving the 
patient from Sibney Memorial Hospital to Casualty? 

Tue Court:—He has just said that. The witness just said 
she explained to Dr. Selders that the case was too urgent to 
consider moving him. 

Is that about the substance of it? 

The Witness:—Yes, your Honor. 

By Mr. Kelleher: 


Q.—Had you employed Dr. Bachrach to operate upon the 
patient prior to these telephone calls that you have just testi- 
fied about? A.—I did not. 

OQ.—After these telephone calls did you authorize Dr. Bach- 
rach to perform the operation? .A.—Not specifically, for the 
reason that I was the brother-in-law of the person who was 
to be operated on. The final authorization naturally would be 
given by my sister, who was his wife. 

Q.—Did she give that authorization? A.—After she talked 
to Dr. Selders the second time she went up and gave that 
authorization. However, I went upstairs also and stated to 
Dr. Bachrach that inasmuch as the Group Health doctor was 
not— 

Mr. Leahy:—I object to the conversation. ‘ 

Tue Courrt:—Yes. I think it is merely a question of 
whether Dr. Bachrach was to operate. 


By Mr. Kelleher: 


Q.—Do you know whether your sister had authorized Dr. 
Bachrach to operate upon the patient prior to these telephone 
calls with Pik Sevgls ? A—I know 7 aS bg ew ai 
understood, however, from my conversation W er, 
that this doctor, Dr. Bachrach, would be given the authority 
to operate in the event that we were unsuccessful in having 
the hospital’s permission to have a Group Health doctor 
operate. 

Mr. Kelleher:—That is all, Mr. Leahy. 


A.M.A. 


ET AL. 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Did you know Dr. Bachrach personally? 4.—I did not. 

O.—Did you know that your brother-in-law was sick before 
you were notified by ’phone to that effect? A.—I did not. 

QO.—As I understand it, then, you got a telephone message 
that your brother-in-law was sick and was at Sibley Hos- 
pital? A—No. I received a telephone message on Sunday 
evening about 11 o'clock from my sister to the effect that 
they were leaving immediately to go to Sibley Hospital; that 
they had called in a local doctor; my brother-in-law was 
severely ill and they had called in a local doctor and found 
out it was appendicitis, and the doctor had advised her that 
he would have to be operated on immediately, and therefore 
she asked me— 

Tue Courr:—I do not think we need all these details. 

By Mr. Leahy: 

O.—What time was it when you got to the hospital, as 
you recall? A—I don’t recall specifically the time, but I do 
know it was close to midnight on Sunday. 

QO.—When you got there who was with your brother-in- 
ye A—When I got there nobody was with my _ brother- 
in-law. 

QO—How long were you there before your brother-in-law 
came? A.—About a minute or two. 

Q.—When he came who was with him? 
at the same time Dr. Solet came in. 
them over. 

Q.—Any other doctor? A.—Concurrently this Dr. Bachrach 
came in, but I don’t believe that he came along with them. 
I could not testify to that. 

Q—Was Dr. Bachrach there within a minute or two or 
three minutes? A.—He was there very, very shortly; yes. 

Q—In other words, it looked as though Dr. Bachrach, 
Dr. Solet, your sister and her husband all got there about 
the same time? A.—Approximately the same time. However, 
I believe that Dr. Solet and my sister and my brother-in-law 
were there first. Of course this was three years ago, and it 
is pretty hard to remember all the details. 

Q.—But there was not any appreciable length of time? A. 
No, sir. 

Q.—In fact, while you were downstairs talking on the tele- 
phone Dr. Bachrach and Dr. Solet were up taking your brother- 
in-law’s blood count, were they not? A.—I don’t know what 
they were doing. I know they were upstairs. 

O.—Did you not say they were getting ready for the opera- 
tion at that time? A—That is right. 

Q.—And Dr. Bachrach, while you were there talking to 
Dr. Selders, was upstairs with your sister and your brother- 
in-law? A,—That is right. 

Q.—Did Miss Realini— A.—Excuse me. 
the doctor was with my brother-in-law. 
they were all upstairs. 

Q.—You got word, did you, that they were preparing the 
operating room and taking his blood count and things of that 
sort? A—That is correct. i 

Q.—In fact, you got word that the operation was so immi- 
nent at the time that you did not feel that he should be moved 
from one hospital to the other? A.—That is correct. 

Q—Was Miss Realini—was that the name of the young 
lady with whom you were speaking? A.—Yes; it was. 

Q—Did you say she was night superintendent? 4.—She 
was the nurse in charge in the evening. Her title was Night 
Ae ad or Night Superintendent. She was the person in 

arge. 

O-- When you chatted with her and asked her whether or 
not Dr. Selders could operate in Sibley Hospital, she told you 
that she was awfully sorry, but that he was not on the cour- 
tesy staff? A.—That is right, and she further stated that being 
a Group Health doctor he could not operate there. 

Q.—She also stated to you that he was not on the courtesy 
staff? A.—That is correct. 

OQ.—Did you know whether or not he was on the courtesy 
staff before you went to the hospital? A.—I didn’t; no. 
had reason to feel, however— 

O—Well, you did not know? A.—I did not know. 

Q.—Do you know whether your sister knew whether he was 
on the courtesy staff when she went to the hospital? 

Mr. Kelleher:—1 object. How would this witness know 
that? 

By Mr. Leahy: 


O.—Just yes or no, 
please? 


My sister; and 
I believe he had brought 


I am not sure that 
All I know is that 


A.—Will you repeat that question, 
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Q—Do you know whether or not your sister knew whether 
Dr. Selders was on the courtesy staff of Sibley when your 
brother-in-law went there? A—She did not know, to my 
knowledge. 

Q—Did you know Dr. Solet before that evening? d—I 
did not. 

O—Is he a doctor in Arlington? A—He was at that time, 
I understand. 

Q—Do you know whether or not he is still there? A—I 
really don’t know. 

Q—Dr. Bachrach operated on your brother-in-law, did he 
not? A.—That is correct. 

O.—And he was out in four or five days, was he? A—In 


about a week’s time, I believe. I am not sure as to the time. 


Mr. Kelleher:—We now offer in evidence Exhibits 580, 581 
and 582, which are the hospital records in the Hardin case. 

Tue Court:—Very well. Are there any objections to 
these? 

Mr. Leahy:—No special objection; no. 


U. S. EXHIBIT 580 

Mr, Lewin: 
“SIBLEY MEMORIAL HOSPITAL 

PATIENT’S RECORD 
“Adm. No. 128467 
“Adm. Date 6-19, 1938, at 11:45 P. M. 
“Dis. No. G 3724 
“Dis. Date 6-25-38 
“Name Mr. Charles Hardin Rm. No. 201 M 
“Street and No. 212 N Piedmont St. Arlington, Va. 
“Occupation Salesman Age 25 Nationality Miss. 
“Reference Mrs. Helen Hardin Relationship Wife 
“Street and No. 1 
“Doctor Bachrach Admitted by M. Realini 
“DIAGNOSIS: Acute appendicitis 
“Condition on Discharge Improved 
“Operation: Appendectomy 
“Record prepared by Menke, Intern 
“Edited and approved Leo Solet, M.D. Attending Physician.” 


U. S. EXHIBIT 581 
Mr. Lewin: 


“SIBLEY MEMORIAL HOSPITAL 
OPERATIVE RECORD 
Case No. 128467 
Date June 20, 1938 
Name Mr. Charles Hardin Location 201M 
Preoperative Diagnosis: Appendicitis 
Postoperative Diagnosis: Same 
Surgeon Dr, Bachrach 
Anesthetist Dr. Katzman 
Assistants Dr.Menke—Varner 
Instrument Nurse Miss Kinsey 
Suture Nurse Miss Kinsey 
Anesthetic: gas—ether 
Operation: Began 12:15 A. M. Closed 1:10 P. M. 
Condition during anesthesia: Good 
Immediate postoperative condition: Good 
Operation: Appendectomy 
Signature of Operator 
L. Bachrach” 


U. S. EXHIBIT 582 
Mr. Lewin: 
“SIBLEY MEMORIAL HOSPITAL 
Pathological Laboratory 


REPORT OF EXAMINATION OF TISSUE 
For Dr. Bachrach Patient’s name Mr. Charles Hardin 
Date 6-23-38 Date received 6-20-38 
Hospital Number 128467 Lab. Number 16467 
Material Appendix 201 M 
Clinical Diagnosis or comment Acute appendicitis 
Sections: Frozen 

Embedded 


DIAGNOSIS: ACUTE CATARRHAL APPENDICITIS 
TISSUE DESCRIPTION: 


The appendix is highly congested and covered with dilated vessels as 
well as tortuous ones of long standing. The organ measures 8 cm. in 
length by 0.9 cm. in diameter and on section cuts with slight resistance 
revealing an ovoid, broadly dilated lumen filled with catarrhal exudate. 
The mucosa is partially eroded and the submucous and muscular coats are 
thickened and edematous. The picture presented is that of an acute 
exacerbation of a chronically inflamed organ. 


; Reported: 
Oscar B. Hunter, M.D., Pathologist” 


TESTIMONY OF JAMES ROBERT ADAMS 
DIRECT EXAMINATION 
By Mr. Kelleher: 


James Robert Adams said he knows Miss Elizabeth Tew 
who in 1938 lived at 2127 California Street Northwest. 

Q—Will you tell the jury what occurred on the evening 
of Feb. 26, 1938? A—About 7 o'clock in the evening I_had 
a telephone call requesting that I go with Miss Tew and Miss 
O'Connor to the hospital, It seems that she had been seriously 
ill and it was necessary to go to the hospital under the doctor’s 
orders. So I proceeded to dress and called a cab, 

Q—Where did she live? A.—Apartment 315, I believe it 
was; the same apartment house. I called a cab and assisted 
Miss Tew to the elevator and out into the cab and over to 
the hospital, and while arrangements were being made for 
her entry into the hospital I held Miss Tew and supported 
her and took her upstairs to the room assigned to her. 

O—What hospital was this? A.—Garfield. I remained in 
the room for a few minutes and left the room while they 
prepared Miss Tew for bed. During that time I was outside 
in the lobby or the corridor of the hospital. I later reentered 
the room, after she had been placed in bed, and an intern 
came in and made an examination, at the time taking her 
blood pressure and asking questions. Some of them I did 
not overhear. I stayed there until about 8 o'clock, and along 
about 8:15 they gave her an injection of morphine and [I 
remained in the room until about 10 o'clock. at which time 
Dr. Selders and Miss O’Connor came back into the room 
and said that the operation would not be performed that 
night. Shortly after that Dr. Dugan, another doctor, and a 
nurse came into the room and said that the privileges of the 
hospital had not been extended— 

Mr. Leahy:—1I object. 


By Mr. Kelleher: . 
Q.—Who was Dr. Dugan? A.—I thought he was a hospital 
physician. 


Mr. Lewin:—It is already in evidence that he was the 
assistant resident in surgery at Garfield Hospital at that time. 

By Mr. Kelleher: 

Q.—Will you now tell us what Dr. Dugan said? A—Dr. 
Dugan said that the privileges of the hospital had not been 
extended to Dr. Selders, since he was a member of the Group 
Health Association, and that the operation could not be per- 
formed by Dr. Selders. He extended the facilities of the 
staff of Garfield Hospital. Miss Tew refused any of the 
staff surgeons. 

Q—What suggestion did Dr. Dugan make in that con- 
nection? A.—He asked at that time if Miss Tew would sign 
a release in order to leave the hospital. Upon advice she 
refused to sign a release, and then the release was read. 

Q.—After Miss Tew had received the injection of morphine 
did she lose consciousness? A.—She lost absolute consciousness 
for about thirty minutes. Otherwise she was in what I would 
call a semi-stupor. 

Q—Was she conscious when Dr. Dugan came into the 
room? A.—She was in a stupefied condition. 

Q—Have you testified whether Miss Tew signed or declined 
to sign a release? A.—She refused to sign a release. 

Q.—I show you Government Exhibit 584 for identification 
and ask you if you can identify that as the release which 
Dr. Dugan requested Miss Tew to sign. A.—I cannot identify 
it by the paper, but I can by the language of it. 

O.—Was it read out loud in your presence? A.—It was. 

O.—What occurred after Dr. Dugan left the room? A—I 
went down to see Dr. Selders who was present and asked if 
he _could— 2 

Mr. Leahy:—I object to any conversation. 

A.—<(Continuing). It was the request of the doctor— 

Tue Court:—Just a moment. 

By Mr. Kelleher: ; : 

Q.—Just tell us what occurred in Miss Tew’s room, A.— 
It was nothing, except she remained in a stupefied condition 
until about 11 o’clock, when Dr. Dugan returned. 

Q.—What did Dr. Dugan say when he returned? A—He 
again offered the services of the staff and suggested to Miss 
Tew that she secure the services of another surgeon before 
being operated on by Dr, Selders. We remained there until 
about 12 o’clock, at which time I left the room long enough 
for Miss Tew to be dressed and then took her down the hail 
leaving the hospital. The nurse came with a wheel chair ond 
ee in oe eee 5 b had 
called was waiting for us. It was necessary to set Miss 
Tew upon the steps of the before her 
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O.—How long did she stay out on the steps of the hos- 
pital? 4.—About ten to fifteen minutes at least. 

O—Was it a cold night? A—TIt was very cold. The cab 
was heated, and we immediately proceeded back to 2127 Cali- 
fornia Street, but she was unconscious on the ride and remained 
in a stupefied condition until we got back there and she was 
assisted into her apartment, and while she was being prepared 
for bed I was in the kitchen cracking ice upon recommenda- 
tion of the physician that an ice-bag be placed upon her. 


CROSS EXAMINATION 

By Mr. Leahy: 

O.—You stated that you had received a telephone call to 
go up to Miss Tew’s apartment. Who was it that ’phoned 
you? A,—Miss Davis or Miss O'Connor. 

O.—Did you know Miss O'Connor? A.—Yes, sir. 

O.—How long have you known Miss O'Connor? A,—Since 
1936. 

O.—How long have you known Miss Davis? 
Davis and Miss O’Connor are the same person. 

Q—Is it Mrs. O’Connor? A —It was Mrs. I believe it 
is now Miss Davis; and at one time she was known as Miss 
O'Connor around the office where she worked. 

O—In what office did she work? 4.—Work Projects 
Administration. 

Q.—Is that the place you worked in? d.—Yes. 

O—In what capacity did you work there? 
Administrative Assistant. 

O—To whom? A—To Frank A. March, Director of the 
Project Control Division. 

O—Had you known Miss Tew before? A.—I became 
acquainted with Miss Tew through Miss Davis, about a year 
or a year and a half before that; I think it was about a year 


A—Miss 


A.—Junior 


Q.—Did you know Miss Tew pretty well? d.—Yes, sir. 
O—Were you going with her? A—No, sir. 

O—Just a friend? A—Yes. 

O—Had you ever called on her before? A.—No, sir. 


O.—Just saw her around the office working? A.—Miss Tew 
did not work in the W. P. A., sir. 

_Q.—Did you just see her in the apartment house? A.—Yes, 
sir. 

O.—But you had never been friendly with her in the sense 
that you had called at the apartment? Ad.—She and Miss 
Davis had an apartment together at one time at 2000 Con- 
necticut Avenue and also, later on, at 2127 California Street, 
and [-visited the apartment at both places. 

O.—Miss Davis is the one who called you on the ‘phone 
and asked you to go up to Miss Tew’s apartment? A.—Yes. 
Q.—She was not living then with Miss Tew? dA.—Yes. 

O—So Miss Davis called you from Miss Tew’s apartment 
to come up? A.—Yes. 

Q.—And asked if you were going to the hospital; is that 
right? 4.—That they were going to the hospital, and asked 
if I would go over with them. 

Q.—About what time was that? A.—About 7 o'clock in 
the evening, sir. 

O.—You were not in bed then, were you? A.—No, sir. 
a date was it; do you remember? A.—Feb. 26, 

O.—Did they say what hospital they were going to? A.— 
After I got up there they told me they were going to Garfield. 

Q.—Who had made the arrangements; do you know? A.— 
I was not present when the arranagements were made, sir. 

O.—You did not know who it was until you started for 
Garfield? A—I understood that Dr. Selders had made the 
arrangements, Y : 

Q.—Who told you about that? A—Miss Davis. _ : 

O.—And you then went over to Garfield Hospital with 
Miss Tew? A.—Yes, sir. y 

OQ.—Did you know Dr. Selders personally? A.—No, sir. | 

O.—Had you ever seen him before that night? A.—I don’t 
believe I had. . 

O.—Were you familiar at all with the rules and regulations 
of this hospital? A.—To the extent that you have to be entered ; 
that privileges are extended to outside doctors who are not on 
their staffs if they conform to the rules and regulations. 

Q.—Did you know anything about the courtesy staff at the 
hospital? A.—No, sir. ? 

.—Now, who entered Miss Tew_at the hospital, the Garfield 
Hospital? A—Miss Davis for Group Health group hospi- 
talization. She had both cards. Miss Tew was a member of 
both organizations. 7 . 

O-—To whom were those credentials submitted? A.—I believe 
to the nurse at the entrance desk. | 

O.—Now that nurse at the entering cage Saw that she was a 
member of Group Health Association? A.—Yes. 


A. M.A. 


BY AL. 


QO.—And no question was raised at that time by her as to 
being a member of Group Health Association? A.—No, sir. 

O.—She was immediately assigned to a room? A.—Yes. 

Q.—And preparations immediately begun to take care of her 
for an operation? A.—Yes. 

Q.—Did you see any injection given to her? 
phine. 

Q.—Did you see the intern give her that? 

Q.—Do you know who that intern was? 
his name. 

Q.—Did you hear his name that night? 
Dugan. There were two interns that came in there in my 
presence. I don’t know whether it was Dr. Dugan. I do know 
it wasn’t the first intern that came in. I didn’t hear either 
name mentioned prior to 10 o'clock. 

Q.—Do you know which one it was that gave the injection? 
A.—The second one. 

Q.—Was that Dr. Dugan? dA.—I do not know, sir. 

Q.—Do you know Dr. Dugan? A.—I heard his name given 
at 10 o'clock, as Dr. Dugan. 

Q.—Was the man whom you heard referred to as Dr. Dugan 
the one that you saw giving the injection earlier? 4.—I pre- 
sume so. 

Q.—And did he make an examination of Miss Tew? A.—Yes. 

Q.—Do you recall when it was thiut he made this examination 
at Miss Tew’s bedside, a half hour, an hour, or an hour and a 
half earlier? A—I recall two examinations. One when the 
intern or doctor came in there; presumably an intern because 
he was dressed in hospital white. He took her blood pressure 
and asked her some questions. There was a second one who 
came in and made a more or less superficial examination of her. 

Q—Was that Dr. Dugan? A.—I am not positive. 

Q—Do you remember when you first saw the individual 
whom you later learned was Dr. Dugan? A.—Will you repeat 
your question? 

Q.—Do you remember when you first saw the person whom 
you later learned was Dr. Dugan? A.—I believe I first saw 
him down in the room prior to 10 o’clock. I presume he was 
the one that gave the injection. 

O—When was it that you first saw Dr. Selders there? d.— 
He met us in the lobby of the hospital and he immediately left 
to prepare himself for the operation. 

OQ.—He met you in the lobby at what time? 4A.—lIt was about 
7:30 or 7:45 when we arrived there. 

Q.—When did you see him the second time? A.—I didn’t see 
him a second time until he came in the room about 10 o'clock. 

Q.—And at that time was Dr. Dugan in the room? A.—Not 
immediately. Dr. Selders and Miss Davis came in first. Dr. 
Dugan and another doctor, whom I did not know by name, 
and a nurse, followed within a few minutes. 

Q—How many minutes do you mean, two or three? A— 
That is all. 

Q—And that is when you heard Dr. Dugan say that Dr. 
Selders was not on the staff? A.—Yes. 
sf coraies he couldn’t operate because he was not on the staff? 

—Yes. 

OQ.—And Dr. Dugan said, “You can have anyone on the staff 
of Garfield to operate? A.—Yes. 

Q.—And at that time Miss Tew said, “No”; she wouldn't 
take anybody from the staff of Garfield? A.—Correct. 

Q—Were any names mentioned of doctors on the staff? 
A—I believe there might have been one or two names of staff 
physicians. 

Q.—You can’t recall them now? A.—No. 

O.—How long do you think this conversation lasted in the 
room, when Dr. Dugan said you can have anybody on the staff 
of Garfield for the operation? A.—I doubt if it was much more 
than five minutes; it was at least five minutes but hardly much 
more than that. 

Q.—Was that the time also that Dr. Dugan said he would 
like to have her sign the release? A.—Yes. 

O.—He told her it was perfectly all right for her to remain 
in the hospital, but that Dr. Selders, not being on their staff, 
couldn’t operate there in the hospital? .A.—I don’t know that 
he made that statement; I don’t remember. 

Q.—Do you know why it was he asked her to sign the release? 
A—I presume he wanted it in case anything happened. She 
was going to leave and he wanted the release because she told 
him she was going to leave, to free them of responsibility in 
case soy ue happened to her. : 

Q.—In other words, she said she was leaving the hospital; 
she would leave the hospital before she would permit any other 
member of the staff to operate on her? A.—I wouldn’t remem- 
ber whether she said that. 


A.—Yes, mor- 


A—Yes. 
A.—I couldn't tell 


A—I thought Dr, 
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O.—Didn’t she say she would leave the hospital; that she 
would not permit any other doctor on the Garfield staff to 
operate on her? .4.—She said she would not leave one of the 
doctors operate, if necessary she would leave the hospital. And 
she proceeded to leave the hospital. 

O—How long after that?) A.—Two hours. 

Q—And before she left the hospital did Dr. Dugan then say 
to her, “You can have anybody on the staff operate on you”? 
A—tThat is right. 

Q—And she again said, “No,’ 
A—Yes. 

Q—Did Dr. Dugan advise her not to leave the hospital? 
A—No, sir, I don’t think he did. 

O,—Did he read over what he wished Miss Tew to sign? 
A—He read aloud the release. 

Q—What? A.—He read aloud the release. 

O.—Do you remember that as he read the release you heard 
him say, as to the statement which was contained in the release, 
“IT hereby acknowledge Miss Elizabeth Tew is leaving the Gar- 
field Memorial Hospital against the advice of the attending 
physician, and that I assume no responsibility for the risk in so 
doing.” Do you remember that? A.—If that is the language 
ua I just saw in this document here, then that is what he read 
aloud. 

Q.—Don’t you remember that he advised against her leaving 
the hospital? A.—No, sir. 

Q.—Do you remember any conversation that took place there? 
A—tThat was about all the conversation amounted to; the fact 
that he came in and said that the privileges of the hospital had 
not been extended to Dr. Selders, and Dr. Selders could not 
operate; and then, on request, he read the release aloud. He 
asked her to sign the release first. She refused to sign the 
release, and then the release was read aloud. 
mere te told her not to sign it? A—Dr. Selders and Miss 

avis. 

Q.—Dr. Selders was there all the time while this was going 
on? A.—Yes. 

Q.—Do you remember about what time this was? A—Just 
about ten o’clock. 

Q.—Who is Miss Ruby M. Marsh? A.—I don’t know her, sir. 

Mr. Leahy:—Have we that report, Exhibit 488 in evidence? 

Mr. Lewin:—No, it has not been offered in evidence yet. 

By Mr. Leahy: 


Q.—How long after this incident about her refusing to sign 
this release was it that she left Garfield Hospital? .d—About 
two hours. 

Q.—So it was about midnight? A—Yes. 

Q.—Was it Miss Marsh that obtained for her the chair you 
spoke about? A.—I don’t know her name, other than that she 
is a nurse, and a nurse obtained the chair. 

Q.—You say she went outside? A.—Yes. 

Q.—And it was a cold night? A.—yYes. 

Q.—And she was on the porch? A.—Sitting on the steps of 
the hospital about ten or fifteen minutes. 

Q.—Who was with her then? A.—Miss Davis and myself. 

Q.—Had you ordered a cab? A—We were proceeding to 
leave the hospital—the cab was waiting there. Miss Tew left 
the wheel chair at the door of the hospital. She got out there, 
and she was unable to go any further. She stayed on the steps 
there for ten or fifteen minutes. 

cheek you ask anybody to go back in the hospital with her? 

No, sir. 

Q—You just sat there with her? A.—I was not sitting. 

Q—Was the cab waiting there in front of you? A—Yes, 

Q.—You didn’t try to help her in the cab? A.—I was unable 
fe ia her in. She was nauseated and felt she was going to 

sick. 

Q—Was she? A.—WNo, sir. 

Q.—Did you get her home? A.—Yes. 

Q.—What time did you reach hime? A—Ten or fifteen 
minutes later. 

Q.—Was she able to get out of the cab? d—We assisted 
her into the house and up to her apartment. 

Q.—Did she have to sit on the apartment house steps ten or 
fifteen minutes? A—No, sir. 

Q—She was able to get into her apartment? 4.—With 
support. 

—Did you remain in that apartment that evening? A—Yes. 

Q—How long did you remain there? A—I would not want 
to say. I went out while Miss Davis was preparing her for bed, 
went out for some cracked ice in the kitchen, 

0.—Who was it said to crack the ice? A—Dr. Selders had 
said that an ice pack should be given to her, 


she would leave the hospital? 


Q—Was that while you were all up in the room? 1,—No, 
sir; Dr, Selders returned to the room before he left the hospital. 

Q.—Do you recall whether the intern came back at all into 
that room that night? 4.—I don't recall anyone other than the 
group, as I have mentioned them, that came in after Dr. Selders 
and Miss Davis, about ten o'clock, and Dr, Dugan returning 
later. I don’t recall any other intern coming in there. 

Q—You said something with reference to a doctor having 
made a suggestion that Miss Tew have another examination. 
A—That was Dr. Dugan, about 11 o'clock. At that time he 
re-offered the facilities of the staff, and he made that suggestion. 

Q.—You remember just before you left what he said? 4A— 
He suggested that in any event that she should secure the ser- 
vices of another physician and surgeon. 

Q.—Did he say “another physician and surgeon” or another 
examination? A.—He said another physician and surgeon. 

Q.—You remember that distinctly? 4.—Yes. 

Q.—Did you go with Miss Tew when you brought her to her 
apartment that night? A.—Yes. 

Q.—What time did you leave her apartment? A.—Approxi- 
mately about a half hour, perhaps. 

Q.—And she then had with her Miss O’Connor? 4.—Yes. 

Q.—And that is the end of it, so far as you know? dA.—That 
was the end of it so far as that night was concerned. 


TESTIMONY OF PEGGY O'CONNOR 


By Mr. Kelleher: 


Miss Peggy O'Connor, sometimes known as Miss Davis, said 
she lived with Miss Elizabeth Tew in February of 1938. Miss 
Tew became ill during that month, on the 19th. 

Q.—What did you do when you learned she was ill? A.—lI 
think I met her after work. She was at home in bed. I first 
called the Group Health medical doctor. 

Q.—Was Miss Tew a member of that organization? A.—Yes, 
and later the medical doctor called the surgeon. He felt it was 
a case that called for an operation, and they in turn called 
Dr. Selders in that evening. 

Q.—What was the name of the doctor? A.—That I can't 
recall. 

Q.—Was it Dr. Richardson. A.—I can’t recall. 

Q.—But the surgeon was Dr. Selders? A.—Yes. 

Q.—What occurred after that? A.—He made a thorough 
examination and said— 

Mr. Leahy:—I object to what he said. 

Tue Court :—Sustained. 

The Witness:—She had an acute case of appendicitis. 

Mr. Leahy:—Same objection 

Tue Courr:—Do not repeat the conversation. 


By Mr. Kelleher: 

Q.—Was it on the 19th of February when she first became ill? 
A.—She became ill, I think, it was on a Saturday afternoon. 
I met her at work and took her home. On Sunday he was 
called in, this medical doctor, and the surgeon was called in 
within an hour after he came, and made this medical exami- 
nation. He then stated that— 

Mr. Leahy:—Objection. 

Mr. Kelleher:—Don’t tell us what Dr. Selders said. 

By Mr. Kelleher: 


Q.—After Dr. Selders saw her what occurred, do you know? 
What did you do and what was done? A.—He put an ice pack 
on her stomach and side. ; i 

Q.—Did she go to the hospital that night? A—No, she 
remained there in the apartment four or five days, the exact 
number of days I am not sure about. 

Q.—And then was Dr. Selders called again? 4d—Yes, he 
was in to see her every day and the case had subsided, that was 
aa ate he ree 

.—And after he seen her through the latter part of the 
week, what did you and Miss Tew do? A.—She became worse. 
I called someone at Group Health headquarters, someone con- 
nected with it at that time, and told them I thought something 
should be done. She had been lying there with soups and liquids 
and Sy tage I erp Spee Eig done. 

—On February 26, did you and Miss Tew go to 
Hopital? AcYex, we did at Dr. Selders’ divectlog et 
Q—Who arranged for the admission? A.—Dr. Selders. 
Q.—Did you have any negotiations at the desk? 4.—Yes, 

I did. 

O.—What were they? 4.—I had credentials showing s 
a member of Group Health. She was admitted and Reed 
per to her, I took her to a room, Miss Marsh, the nurse 
and I. 

O—Both of you? A—Yes. 
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O.—And were you there when an intern examined her? A— 
Yes, I saw him talking with her about the case for a couple of 
minutes and then another doctor came in, I think Dr. Dugan. 

O.—What did he do? A.—He gave her a thorough exami- 
nation—about a three minute examination—and then left the 
room and the nurse came in. 

Q.—Then what occurred? 4A,—She had been given morphine, 
just how, I do not know; and she was under it and, in fact, 
she became unconscious, went out of her head. In forty minutes 
the nurse came in and stayed there a few minutes. I left the 
room and went down to the desk and inquired at the informa- 
tion desk, the switchboard operator, inquired as to where I could 
locate Dr. Selders. She said he was in the operating room. 
She handed me a phone and some one got Dr. Selders on the 
wire. He said, “We are in the operating room.” I said, A | 
would like to talk to you.” He said, “Come down if you wish. 
I will meet you.” 

O.—Did you go? A.—Yes, but unfortunately they were in the 
operating room, both dressed for operation. 

Q.—Did you go in the operating room? A.—Yes, but I had 
to come out immediately. 

Q.—Who was in the operating room? A.—Dr. Dugan and 
Dr. Selders, both dressed for an operation. One was scrubbed 
for an operation. 

O.—What was said in that room? A.—I asked why they 
were prolonging the operation. Dr. Selders said he was not 
permitted to operate because he was a member of the staff of 
Group Health, and Dr. Dugan said, after examining this case, 
he didn’t find it acute; and Dr. Selders repeated this statement, 
“He refuses to let me operate until he gets authority.” I said 
“this is no time to argue whether it is acute or not acute. 
Dr. Selders has examined her and has pronounced it acute; and 
I wish something could be done about it.” They walked to an 
ante room and discussed the pros and cons of some medical 
book that meant nothing to me; I couldn’t understand it. In the 
meantime, let’s see; I think Dr. Selders spoke to me. He said, 
“There is nothing I can do.” I said, “Isn’t this acute?” And 
he said, “Yes, it is definitely so.” 

Q—Did Dr. Dugan suggest to you that some other doctor 
perform the operation? A.—Well, I left the operating room and 
went upstairs and Dr. Selders followed behind, with Dr. Dugan. 
While Dr. Dugan was coming, I said, “It isn’t necessary for 
you to come along.” I was infuriated by this time. I went to 
Miss Tew’s room and I told Mr. Adams they were not going 
to allow Dr. Selders to operate. Dr. Dugan walked in and said 
he would like to talk with Miss Tew. In fact, he would like to 
offer the services of someone on their staff. At that time she 
was just coming out of a stupor there. She didn’t know what 
she was doing. He wanted her to sign a release. I refused to 
let her sign the release. She said, “Must I sign this in order 
to leave?” He said, “No, it isn’t necessary.” With that he left 
the room. We waited outside approximately twenty minutes and 
she went back into a sleep and the nurse came in with an ice 
pack about twenty minutes afterward. I turned to ask them 
then if I could get an ambulance and I think the nurse, she 
said, “Yes, it will cost a fee of three dollars.” I used the tele- 
phone. I said, “If you won't call a cab, may I call a cab?” 
which I did. 

Q.—Did Dr. Dugan come into the room a second time? A— 
After reading the release? 

Q—Yes. A—That I cannot recall. There was so much 
commotion going on, I can’t recall; so the cab arrived. I dressed 
Miss Tew; I didn’t get any help. Mr. Adams stayed outside. 
I think he asked for a wheel chair; at least one was brought. 
They put her in it and wheeled her out to the main entrance 
and at the entrance she fainted on the steps. 

O.—How long was she on the steps? A.—Fifteen or twenty 
minutes, I would say, and she wasn’t conscious until we got 
her to the apartment, and we practically carried her, Mr. Adams 
and myself, put an ice pack on her, and put her to bed. 


CROSS EXAMINATION 
By Mr. Leahy: 
O.—Were you rooming with her at this time? A.—Yes. 
O.—How long had you been living with Miss Tew? A.—Let’s 
see, approximately two years, I think, 
Q.—Did you work in the same office together? A.—No, we 
did not. 
_Q.—Had you known 
six years. 
yosWint office were you employed in? A.—The Federal 
orks Agency. 
O--aed whee was she employed? A.—In the Home Owners’ 
Loan. 


Miss Tew a long time? A—About 
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QO.—How long had you known Mr. Adams? A.—Four or 
five years. 

Q.—Mr. Adams and you were good friends? A.—Very good. 

O.—Were you both going together at the time? A.—We were. 

O.—Who was it called Mr. Adams that night? 4.—You mean 
the night Miss Tew went to the hospital ? 

O—Yes. A —I think I did; I am not sure. 

O.—Miss Tew had been sick there for about a week? dA— 
Four or five days. 

O.—And some one of the doctors had diagnosed the case as 
appendicitis, when you first called the doctor in? A.—Yes, it 
was the Group Health medical doctor. 

O.—A week before that time he had pronounced it appendi- 
citis? A.—I wouldn’t say so definitely, that he did;,I don't 
recall—this has been two or three years ago; my mind isn’t very 
clear on it. 

QO.—But you do know a Group Health doctor was called in 
to see Miss Tew? A.—Yes. 

Q.—And he diagnosed her condition as requiring an opera- 
tion? A.—Yes. 

Q—And for that reason you called Dr. Selders? 4.—He 
called him, I didn’t. 

Q.—In any event, Dr. Selders left her in the apartment for 
approximately a week in that condition? A.—Four days. He 
saw her every day. The reason nothing was done was that he 
didn’t have a hospital at that time to take her to. As soon as 
he was able to take her to Garfield he did. 

Q.—Did he leave her in the apartment from the 19th of 
February until the 26th of February? A.—If that is the date 
she went to the hospital, yes. 

Q.—And you told us yourself, regardless of the date, that 
she was sick for about a week? A.—Yes. 

Q.—And you told us you were feeding her soups and broth 
for about a week? A.—Yes. 

Q.—So it was upon your advice or Dr. Selders’ that you 
thought you would move her to the hospital on the night of the 
26th? A-—Dr. Selders’. She became quite ill that evening, at 
about 6 p. m.—6 or 7 p. m. 

Q.—Did you make any arrangements at Garfield yourself? 
A—I had no connection with the hospital, no. 

Q.—Were you present when the arrangements were made with 
Garfield? A—That is right. The doctor came in the apart- 
ment and said he had made the arrangements, but he would call 
me back and let me know definitely; I wasn’t present when he 
talked with them. 

Q.—So it was Dr. Selders that told you to take her to the 
hospital? A.—Yes. 

Q—And that was when you called Mr. Adams? A—I 
believe he was there. I am not sure; he lived in the same 
building. I couldn’t tell you whether he was in the apartment 
at the time or not. 

Q—And you assumed when Dr. Selders told you that he 
an i ge arrangements with Garfield that he had done so? 

—yYes 

O.—Did he tell you that arrangements were made to put 
her in a room, or for him to operate on her? A.—I don't 
recall, other than I know when we went to the hospital, he told 
me to present the Group Health card at the desk. It was 
accepted and a room assigned. 

O.—Did you present any other card besides the Group Health 
card? A.—It seems to me like I did, but I am not sure. 

Q.—But in any event no question was raised and the young 
lady was assigned to a room? A.—Yes. 

O—The only question which arose there that evening was 
whether Dr. Selders had the privilege of the Courtesy Staff 
to operate there? A.—Yes. 

Q.—And, of course, you naturally assumed he had such 
privilege? A.—Yes. 

Q.—You wouldn't have gone there if you didn’t so think? 
A—No, sir. ‘ 

Q.—And you wouldn’t have advised your friend, if you knew 
Dr. Selders did not have such privilege to be operated on that 
hospital by him? A.—I wouldn’t advise any one that way, 
would you? 

Mr. Leahy:—You bet I wouldn’t! 

By Mr. Leahy: 

Q.—Now, there came a time when it was found that Dr. 
Selders wanted to operate and Dr. Dugan raised the question 
he was not on the staff, the courtesy staff. A.—Yes. 

O.—And Miss Tew took the position that if Dr. Selders 
couldn’t operate she would leave the hospital? A.—She didn't; 
I took it for her. 

Q.—And you told them in no uncertain manner that unless 
Dr. Selders was permitted to operate on Miss Tew there at 
that hospital she would leave? A—Yes. 
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Q—And didn’t Dr. Dugan advise against that? A—No. 

O—Didn’t he say that it was not a good thing for her to 
leave the hospital? A.—Not to my recollection. 

O—Do you recall having a release presented for Miss Tew 
to sign? 4.—He read it at the foot of her bed; that is the 
release I am talking about. 

O—Did you look at it? A.—I didn’t; he read it. I don't 
think this is the correct form he read. 

O—Won’t you read it over carefully and see if it won't 
refresh your memory? A.—I don’t remember this. 

Q—You do remember some kind of a paper presented to 
Miss Tew? A.—Yes. 

O.—And you advised against her signing it? A—Yes. 

O.—And, of course, you read it before that? A.—No, I didn't. 

O—Well, you heard it read. A—She said, “Must I sign 
this to leave the hospital?” And I said, “She is not going to 
sign it.” 

O.—Did she read it? A.—Apparently this is what she read, 
but I can’t say; I didn’t read it. 

Q.—Don’t you remember that he read the statement there 
to Miss Tew? A —I am sorry; I can’t admit it because I can't 
remember whether or not that is it. 

Q.—Didn't he read, “I hereby acknowledge’— 

Mr. Kelleher:—It is not in evidence. 

By My Leahy: 

Q—I will ask you again if Dr. Dugan at that time didn't 
say— 

Mr. Lewin:—We object to it. It is just repetition. He has 
already asked that question. 

THE Court :—Yes. 

Mr. Leahy:—I would just like to ask the direct question: 
Didn’t Dr. Dugan say that Miss Elizabeth Tew was leaving 
against the advice of the attending physician? A.—I don’t 
recall Dr. Dugan saying that. 

Q.—But at all events you told Miss Tew not to sign this 
release? A.—Yes. 

Q.—Do you know what time that was? A —Let’s see. We 
went in there; she was in the room 40 minutes before she got 
any attention whatsoever; I was downstairs 20 minutes; that 
is an hour, and it was midnight when we got home. 

Q—Do you recall it was about 9:55 p. m. when all this 
occurred in the room? A.—Well, judging from the space we 
covered it could be, but I couldn’t say. 

Q.—How long after 9:55, if that was the time, did you 
remain in the hospital before you left? A—Approximately an 
hour; an hour and fifteen minutes. 

Q.—What time did you get home? A.—Close to midnight. 

O.—How long did it take to go by cab from Garfield to 
California Street? .A.—I imagine about ten minutes. 

Q.—Then it was approximately 11:30 p. m. when you started 
to leave Garfield? .A.—I won't say definitely. 

Q.—Did you call the cab from Garfield? A.—Yes. 

Q.—Was the cab there before you started to leave Garfield? 
oe cab was waiting. , He had to wait for her to come 
here. 

Q.—She had fainted? A.—Yes. 

Q.—Did she fall down when she fainted? A—I think between 
Mr. Adams and I she fell; she slumped; we will put it that way. 

Q.—Did you both sit on the steps there to hold her? A—Yes. 

Q.—You sat there, you on one side and Mr. Adams on the 
other? A.—I know she slumped on the steps of the hospital. 
We waited until she was ready to leave. 

Q.—How long do you think you were there? A.—It seemed 
endless, but I would say ten or fifteen minutes. 

Q.—Did Dr. Dugan there that evening twice offer to Miss 
Tew the services of any one on the staff of Garfield? A—I 
don’t recall whether he was in twice to render this service or 
not. I do recall mentioning several surgeons on the staff, and 
saying how competent they were, and asking for her selection; 
whether he appeared twice with that in mind I couldn’t say. 

Q—But at that time you said “no”; if she couldn’t have 
Dr. Selders she would leave the hospital? A.—That is right. 

Mr, Leahy:—I think that is all. 

Mr, Lewin:—There is one point that we might clear up as a 
hans for arguing this other matter. Let me ask if the witness 
is here. 

Mr. Kelleher:—In the meantime, I offer in evidence Exhibit 
584, which is the release. 

Tue Courr:—Any objection? 

Mr. Leahy:—No. 

Tue Courr:—Admitted. 

Mr. Kelleher:—I won't read the full release but I would 
like to show this. On the bottom of the release, which has 
been read by Mr, Leahy, appears the handwriting, the hand- 
written memorandum “Patient refused to sign release slip at 
9:55 p. m.,” and in the margin also “Present but not signing”— 


TESTIMONY OF ANNA MARY DENNINGER 


The witness again identified Dr. Mann’s signature on a 
document. 
EXHIBIT U. S. 583 


“SIBLEY MEMORIAL HOSPITAL 
“1150 North Capitol Street, 
“Washington, D. C. 
“November 27, 1937. 
“Dear Doctor: 
“Dr. Raymond Everett Selders has requested the privilege of treating 
the following in Sibley Memorial Hospital: 
“Medicine 
“Minor and Major Surgical 
“Normal and Abnormal Obstetrics 
“Minor Gynecology 
“Major Gynecology ‘ . 
“As a member of the Advisory Committee on Surgery will you kindly 
indicate your approval or disapproval at the bottom of this letter and 
return it to the office of the President of the Hospital before Tuesday. 
“Very sincerely yours 
“PAUL S. PUTZKI, M.D., Chairman. 


“Applicant’s credentials on file in the office of the President. / 

“Attention of the Committee is called to the fact that above applicant 
is one of the salaried physicians of the Home Owners Loan Corporation 
Group Health Association and that information as to his qualifications 
and correspondence in connection with his application will be found on 
file in the President’s office available to members of the various commit- 
tees concerned for their information. 

“Not approved, “J, T. MANN.” 


Marcu 4—Morninc 


TESTIMONY OF WILLIAM F, PENNIMAN 
FURTHER DIRECT EXAMINATION 

By Mr. Kelleher: 

Q.—Mr. Penniman, do you know to what hospital Miss Eliza- 
beth Tew was taken? A.—Garfield. : : ‘a 

Q.—Did you have a talk with Mr. Eisenman on Nov. 27, 
1938? A—lI had a talk with Mr. Eisenman, I think about 
that date; the latter part of November. — 

Q.—Who is Dr. Eisenman? A.—Superintendent of Garfield. 

O.—What was the conversation you had with him? d.—It 
was quite lengthy; we went into a good deal of discussion 
about Group Health, et cetera. . 

Mr. Leahy:—May this be considered under the same objec- 
tion? 

The Witness (continuing):—And he told me the most 
important thing was that no hospital had the right to refuse 
admission to a patient in an emergency case and that no 
hospital had the right to refuse that patient the right to bring 
their own doctor, if it was an emergency, so long as such 
doctor was duly and properly licensed to practice medicine in 
the District of Columbia. Following that he told me that I 
could tell Dr. Brown, Medical Director, that in those cases 
which were emergency he could send such cases to Garfield 
and that Dr. Selders, who was regularly licensed to practice 
medicine in the District of Columbia, could attend them. 

Q.—Was that permission ever formally revoked? A.—Yes; 
it was subsequently. 


CROSS EXAMINATION 

By Mr, Leahy: 

Q.—Do you recall when that permission was revoked? 4A.—I 
don’t remember exactly the date; I remember there was a letter 
written to him in which it was stated that until the legality of 
Group Health was determined he would not have any privileges 
Pas bet th t letter refer to ordi 

—Didn’t that letter refer to ordinary courtesy privileges? 
A—I ak ay that. is y privileges 

Q.—Was there any other revocation of the emergenc ivi- 
lege than the letter you just referred to, which vi sa al 
recall? A.—No, I think it was accepted as a revocation of the 
privileges that he had had. 

Q.—That is the only revocation that you can recall—that 
eT er ‘giana a 

-—And that was dat an. 25, 1938? 4— , 
scat pb geen ns oc date, That I couldn't 
——Now, who accepted that? Did Dr. § 
as a revocation of his privileges to bring inks ae spt 
emergency case? A.—TI assume he did; he didn’t go eck 


TESTIMONY OF CLARK PAUI. HALSTEAD 
DIRECT EXAMINATION 
By Mr. Kelleher: 


Dr. Glark Halstead said he i 
Association, 1s employed by Group Health 


——When did you join Group H Ee 


O.—Where did you attend for your education? A.—I did 
my premedical work at George Washington, transferred to 
Georgetown University; interned at Georgetown University 
Hospital. 

O.—When did you finish your internship there? 4.—June 
30, 1938. 

O.—After you joined Group Health Association did you apply 
to any of the local hospitals for courtesy privileges? A.—I did. 

Q.—To what hospitals did you apply? A—I applied to 
Georgetown Hospital, Garfield, Providence, Emergency Hos- 
pital and George Washington Hospital. 

Q.—Did you apply to Sibley Hospital? A.—I did, I believe. 

O.— And when did you apply to these hospitals? A.—August 
1939, with the exception of Garfield, which was October 1938. 

O.—And for what privileges did you apply? A—General 
medicine and minor surgery. 

OQ.—What is minor surgery? 4.—It is considered any type 
of minor operation. It is a rather broad term but excludes 
abdominal surgery or other major types of surgery and, of 
course, it would include many things; the general practitioner 
with certain experience is entitled to do certain types of minor 
surgery. 

Q.—Would you say minor surgery embraces that surgery 
ues any general practitioner is considered qualified to do? 
A—Yes. 

O.—Prior to Dec. 20, 1938 did you receive word that your 
application for courtesy privileges had been granted? A.—No 
action was taken on any of them except, I believe, I was 
notified from Emergency Hospital that I was not admitted, 
but I don’t recall the date. 

O.—Was it prior to Dec. 20, 1938? A.—I don’t think so. 

O.—No action at all prior to that date? 4.—No action at all. 


CROSS EXAMINATION 
By Dr. Leahy: 


Q—Doctor, when did you say you finished your intern 
training? A.—I believe it was June 30, 1938; the end of the 
fiscal year for internship ends on the Ist of July. 

Q.—And then you immediately applied for the position with 
Group Health? A—I did not; I didn’t make any application ; 
I made no application. I was approached by them. 

O.—Who was it that approached you? A.—Dr. Selders. 

_ Q.—In August 1938? A.—I believe it was before that; I was 
intern at Georgetown Hospital. I didn’t make any application. 
As I say, I handled a case in my service as intern in George- 
town, which was a fracture case, and later I was contacted by 
Dr. Selders, before I completed my internship. 

O.—You really began your employment with G. H. A. on 
what date? A.—August 1. 

Q.—Did you personally make application to the hospitals? 
A.—Yes, through letter. 


. . - - . . . 


OQ.—You didn’t save any copies of those? A.—Unfortunately, 
I did not; they should be in the hospital records. 

Q.—Did anybody for G. H. A. make any application for 
you to your knowledge at any of these hospitals? A.—I don’t 
know what you mean. 

Q.—Did Mr. Kirkpatrick make any application for you? 
A.—Certainly not; these applications were signed by myself. 

Q.—But you do not know where the copies of those may be? 
A.—wNo, I do not. 

Mr. Allen:—I wish to read Exhibit 72, a letter dated Oct. 30, 
1937, from Dr. Conklin to Dr. Holman Taylor, Secretary, State 
Medical Association of Texas: 


U. S. EXHIBIT 72 


, 
“Dear Dr. Taylor: 

“J was very happy to hear from you and particularly glad to learn 
of your successful operations. It is indeed odd to have kidney stones 
without knowing it, but their removal, I am sure, will mean real 
satisfaction and the elimination of potential danger. 

“The Group Health Association is progressing. October 30, tonight, 
there is a banquet at the Mayflower Hotel which will be addressed by 
Richard Cabot of Harvard University. Most all of the hospital superin- 
tendents have been invited to attend, some of whom, I believe, will 
fail to be represented at the gathering. Our president received a letter 
of invitation, also a ticket. Needless to say this will represent another 
vacant chair, The staff is made up, according to information at hand, 
of 5 doctors, in one of whom you may have an interest, due to the fact 
that the American Medical Directory states that he is a member of the 
State Medical Society of Texas, Raymond Everett Selders appears to 
haye been born in 1892; graduated at the University of Oklahoma, 
1927, etc., etc. He, I believe, will assume the surgical responsibilities. 

“The clinic is located on the second floor of a building in the down- 
town section. The first floor is occupied by an electric light* appliance 
concern. Reports show that they have received some financial assis- 
tance from the Federal Home Loan Bank Board. The setup, without 
the shadow of a doubt, seems to have the smiling approval of the 
various New Deal officials and the Secretary of Labor, on through. 


226 mw we we. A.M.A: ET AL. 


“TI am hoping that the residual soreness as a result of your operation 
will have completely vanished by the middle of November so that we 
all may have the advantage of your presence and counsel at the Amer- 
ican Medical Association meeting of Stats Secretaries. 

“With cordial regards, I am, 

“Fraternally yours, 
Cc. B. Conklin, M.D., 
Secretary.” 


The next is Exhibit 73-A, dated Nov. 4, 1937, written by Dr, 
Holman Taylor to Dr. C. B. Conklin, Secretary, Medical 
Society of the District of Columbia : 


U. S. EXHIBIT 73-A 
“Dear Dr. Conklin: 


“I thank you for your favor of October 30, in reply to my letter of 
October 27, and having to do with the health insurance situation in 
the District of Columbia, just received. 

“I note with interest that a member of the Harris County (Texas) 
Medical Society is a member of the staff of the institution which is 
to be set up in Washington as a beginner in ‘State Medicine’; that, 
in fact, he will take charge of the surgery in the new set-up, Dr. Ray- 
mond Everett Selders. 

“Please let me know just as soon as the situation has developed in 
the District of Columbia to such an extent that charges of unethical 
conduct may be successfully lodged against Dr. Selders. I will see 
that the facts in the case are laid before his society. I don’t belicve 
the members of that organization will stand for anything of this sort, 
but even so, they are very fair down there, and rather discriminating. 
They tend to their knitting like few other organizations of the sort with 
which I am acquainted. If we will give them the facts, they will do 
the buck; without the facts they will hardly do anything about it. 

“I note your statement that the Group Health Association about 
which we have been writing, is about ready to go. Again I give it 
as my opinion that this organization has been inspired by some who 
are in high authority in our national government. 

“With personal regards, 

“Fraternally yours, 
“Holman Taylor, 
Secretary.” 


The next exhibit, 538, is a letter dated Nov. 25, 1937, on 
the letterhead of the Columbia Hospital for Women, Wash- 
ington, D. C., signed by P. M. Ashburn, M.C., Secretary of the 
Medical Board, addressed to the Secretary, Houston Medical 
Society, Houston, Texas: 


U. S. EXHIBIT 538 
“Sir: 

“J am directed by the Medical Board of this hospital to seek your aid 
in determining the qualifications of Dr. Raymond E. Selders, who prac- 
ticed in Houston from 1928 to 1935, for doing major and gynecological 
surgery and operative obstetrics. - 

“Dr. Selders is an employee of a medical cooperative or insurance 
organization recently formed by employees of the Home Owners Loan 
Corporation. This movement has received national attention and has 
excited much opposition in local medical circles. Dr. Selders, while 
apparently a generally well trained man, has not submitted evidence of 
the special training and experience usually demanded by this hospital of 
men seeking the privilege of doing operative work in gynecology and 
obstetrics. 

“Because of the special circumstances of the particular case and the 
Board’s desire to act in a fair and judicial manner, any assistance you 
can give it will be greatly appreciated and will be held confidential.” 


And the next is Exhibit 539, dated Dec. 2, 1937, a reply to 
Dr. Walter A. Coole, to Dr. Ashburn, Secretary, Medical 
Board, Columbia Hospital for Women: 


U. “S.. EXHIBIT 539 
“Dear Doctor Ashburn: 


“Your letter of November 25 regarding the qualifications of Dr. Ray- 
mond E. Selders has been referred to me for answer. 

“Dr. Selders is a member of this Society in good financial standing. 
His record here is clear and shows that he is academically and profession- 
ally well qualified. I have been given to understand that recently he 
completed his Masters Degree in Surgery at the University of Pennsyl- 
vania which should further qualify him. 

“We have been recently informed that he is an employee of the 
Home Owners Loan Corporation in a contract medical capacity and our 
Board of Censors are at present investigating the source of this informa- 
tion. 

“The Harris County Medical Society strongly condemns any such prac- 
tice and if the allegations are found to be true, Dr. Selders will be sub- 
ject to disciplinary action on the part of the Society, 

“Further than this, I have no information.” 


The next is Exhibit 81, dated Jan. 14, 1938, on the letterhead 
of the Harris County Medical Society, signed by A. T. Talley, 
Chairman, Board of Censors, Harris County Medical Society, 
addressed to the Secretary, Medical Association of D. C.: 


U. S. EXHIBIT 81 
“Dear Doctor: 
“The Harris County Medical Society, a component of the State Medical 
Association of Texas and the American Medical Association, is very 
anxious to know the medical status of the so-called Group Health Asso- 
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ciation, located there in Washington. We are especially anxious to know 
the ethical standing of the men who compose its staff as one of the staff 
members belongs to our local Society. 

“Any information you are in position to give us will be appreciated.” 


At the bottom, and on the back in pencil is a letter which 
has been identified as having been written by Dr. Conklin. It is 
identical with Exhibit 80, which I will read. 

Mr, Lewin:—It is a rough copy? 

Mr. Allen:—Rough, in handwriting. 

Exhibit 80 is dated Jan. 19, 1938 and is a letter from Dr. 
Conklin, Secretary, to Dr. A. T. Talley, Chairman, Board of 
Censors, Harris County Medical Society: 


U. S. EXHIBIT 80 


“In res; H. O, L. Gi, Group 
Health Association 
“Dear Doctor Talley: 

“In reply to your letter of Jan. 14, 1938 I would state that two 
members of this Society accepted employment; one at $2,400 to take all 
calls, another at $4,800. The latter resigned from H. O. L. C, after 
his ‘trial’ before an appropriate committee of the Society for violation of 
provisions of the Society’s Constitution lasted one night. The other 
continued; his hearing is now completed. It would seem that he will lose 
his membership. It must be noted that much praise was given him by 
the full-time governmental attorneys who represented him. 

“IT am enclosing certain available mimeographed information. Should 
you wish any further data please communicate with me.” 


The next is Exhibit 540, a letter dated Jan. 31, 1938 on the 
letterhead of the Harris County Medical Society, from A. T. 
Talley, Chairman, Board of Censors, Harris County Medical 
Society, addressed to Dr. Raymond E. Selders, 2445 Fifteenth 
Street N.W., Washington, D.C.: 


U. S. EXHIBIT 540 
“Dear Doctor: 

“At a business meeting of the Harris County Medical Society, Jan. 
26, 1938, the Board of Censors reported that it had received a com- 
munication from the Secretary of the District of Columbia Society 
through Dr. Holman Taylor, Secretary of the State Medical Association 
of Texas at Fort Worth, that a member of the Harris County Medical 
Society had accepted a position on the Surgical Staff of the so-called 
Group Health Association made up of Federal employees of the 
H. O. L. C., located in Washington, D. C. (No name was mentioned.) 
The Board of Censors stated from their interpretation of the Code of 
Ethics of the American Medical Association, under which we practice, that 
it was unethical for one of our members to accept a position of this 
kind. This interpretation was upheld by a unanimous vote of the 
Society. 

“Hoping you will continue to be with us and that we may hear 
from you immediately, I am, 

“Sincerely,” 


The next is 541, dated Feb. 10, 1938 from Dr. Raymond E. 
Selders to Dr. A. T. Talley, Chairman, Board of Censors, 
Harris County Medical Society, Houston, Texas. The entire 
letter has not been admitted in evidence; only one paragraph. 


U. S. EXHIBIT 541 


“It will be greatly appreciated if I may have from you a frank state- 
ment of the grounds on which the action which your letter discloses 
were taken. It seems to me that I am entitled, under the circum- 
stances, to a full expression of the views of the membership which 
brought forth what you have described as a unanimous vote of the 
Society.” 


Mr. Allen:—The next is Exhibit 545, dated April 15, 1938, 
from Dr. Walter A. Coole to Dr. Raymond E. Selders, Group 
Health Association, Washington, D. C. In lieu of reading that 
exhibit which I mentioned, I wish to read an excerpt from the 
minutes of the Harris County Medical Society dated Jan, 26, 
1938. That is Exhibit 556. I should also like to state that the 
minutes are only offered and not the attachments thereto, some 
of which are marked separately. 

This is the report of “Boards and Committees”: 


U. S. EXHIBIT 556 
‘Dr. A. T. Talley, Chairman of the Board of Censors, reported upon an 
appeal from a decree of the Adjudication Committee, the approval of two 
new members for membership, and the matter of one of our members 
affiliating with a contract organization in Washington, D. C. Motion 
made, seconded and carried that this report be accepted. Report attached.” 


Mr, Allen:—Now, I wish to read an excerpt from Exhibit 
558, which is the regular business meeting of the Harris County 
Medical Society, dated March 30, 1938: 


U. S. EXHIBIT 558 


“Dr. A. T. Talley, reporting for the Board of Censors, preferred formal 
charges of unethical practice against Dr. Raymond E. Selders. These 
charges are attached hereto and made a part of these minutes.” 


Now, we will read Exhibit 545, a letter dated April 15, 1938, 
from Dr. Coole to Dr. Selders. 


U. S. EXHIBIT 545 
“Dear Doctor Selders; 

“This is to inform you that formal charges, copy of which were sent to 
you, were read by the Board of Censors at the last regular Business Meet- 
ing of the Harris County Medical Society, March 30, 1938. 

“These charges shall be submitted to the Society in executive session 
at the next Regular Business meeting, April 27, 1938, for action by the 
Society. 

“In accordance with the By Laws and Constitution of the Society, 
you may conduct your own defense, or select some other member to con- 
duct it for you. If you should be absent, or fail to appoint some member, 
the president shall appoint a member to defend you. 

“T am in receipt of your answer to these charges and shall turn them 
over to the member appointed to defend you should you be absent. 

“Sincerely yours, 
“Walter A. Coole, M.D., 
“Secretary.” 


Mr, Allen:—I will read Exhibit 543-A, a letter dated March 
2 ae signed by three members of the Board of Censors. 
t reads: 


U. S. EXHIBIT 543-A 


“Mr, President and Members, 
Harris County Medical Society. 

“The Board of Censors of your Society does hereby formally prefer 
charges of unethical practice against one of your members, Dr. Raymond 
E. Selders. 

“This incident charges him with accepting a position on the surgical staff 
of a group health association, made up of Federal employees of the Home 
Owners Loan Corporation, located in Washington, D. C. This type of 
practice is unethical as judged by Article VI, Section 3 of the American 
Medical Association’s Code of Ethics, in that: 

““(1) The compensation is inadequate to assure good medical service. 

“(2) It interferes with reasonable competition among the doctors in the 
city of Washington, D. C, 

“(3) It interferes with the free choice of a physician by the patient. 

(4) It is contrary to sound public policy. 

“Respectfully submitted: 
“A. T. Talley, M.D., Chairman. 
“John H. Foster, M.D. 
“C. M. Warner, M.D.” 


The next I will read is Exhibit 560, Minutes of the Harris 
iota Medical Society, Regular Business Meeting, April 27, 


U. S. EXHIBIT 560 


“The President announced an executive session. Assembly Hall was 
cleared at 8:30 p. m. 

“Dr. J. C. Alexander was appointed by the President to act as defender 
to formal charges filed against Dr. Raymond E. Selders. 

“The formal charges as set forth in the minutes of the Business Meet- 
ing of March 30, were read by the Secretary. 

“The President asked the Defense, ‘What is your answer—Guilty or 
Not Guilty?’ 

“Dr. J. C. Alexander:—Not Guilty. Is Dr. Selders a member in good 
standing of this Society? 

“Secretary :—Dr. Selders is on the rolls of the Society as a suspended 
member, his dues having expired April 1st. 

“Dr. J. C. Alexander :—I will make the motion that these charges be 
deferred inasmuch as Dr. Selders is not a member in good standing. 

“Dr. William E. Ramsay:—We have no other option, other than to 
proceed with this trial. 

“Dr. A, T. Talley:—There is no question about the status of Dr. 
Selders. As a suspended member on the rolls of the Society, he is under 
the discipline of the Society; however, I wish to offer this resolution: 

“““Dr. Raymond E. Selders, a member of our Society, was indicted by 
the Board of Censors for unethical practice upon a complaint from the 
District of Columbia Society, through Dr. Holman Taylor, Secretary of 
the State Medical Association of Texas, that he had accepted a position 
on the surgical staff to do contract practice for a Group Health Associa- 
tion, made up of Federal employees of the H. O. L. C. in Washington, 

““Since reading the indictment to the Society at the March Business 
Meeting, the Board of Censors has had an opportunity to study the By- 
Laws of the American Medical Association in reference to this matter and 
we find in Chapter IX, Section 1, pertaining to duties of standing com- 
mittees and councils, words which according to our interpretation mean 
that in any controversy between a constituent association and a member 
or members or another constituent association, the Judicial Council has 
original jurisdiction in adjudicating the controversy. Therefore, according 
to this By-Law, the controversy between the District of Columbia and 
Dr. Selders, who is a member of the State Medical Association of Texas, 
both constituent associations, should be referred by this Society directly 
to the Judicial Council of the American Medical Association for 
adjudication. 

“*The Board of Censors moves that this be done.’ 

“Dr. J. C. Alexander;—Will the Chairman of the Board of Censors 
quote this authority?” 

I will not read it; it is quoted. 

“The President called for a vote upon the motion of the Board of 
fans Rey motion carried by a vote of 41 in favor of the motion and 

against i 
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And without reading the minutes, if it is agreeable to counsel, 
may it be understood that it was referred to the American 
Medical Association and was returned by the American Medical 
Association to the Harris County Medical Society? 

Mr. Leahy:—Yes; sure. 

Mr. Allen:—Next I will read the Minutes of the Special 
Business Meeting, Noy. 23, 1938, of the Harris County Medical 
Society, Exhibit 563: 


U. S. EXHIBIT 563 

“Meeting called to order by Dr. John T. Moore, President. 

“Dr. A. T. Talley presented the following resolution of the Board 
of Censors: 

““The Board of Censors, Drs. A. T. Talley, John H. Foster, and 
Clyde M. Warner, met with your President, Dr. John T. Moore, the 
Secretary, Dr. Walter A, Coole, the District Counselor, Dr. Judson L. 
Taylor, and the legal representative of Dr. Raymond E. Selders, Dr. 
J. C. Alexander, Nov. 21, 1938.” 

“The meeting was called to order and a very free and frank discussion 
was held regarding the Dr. Raymond E. Selders matter, which has been 
pending in our Society for some time. 

“The conclusion reached by the Board of Censors was agreed to by 
all those present, that due to the various legal questions involved in the 
case, the Board of Censors recommends to the Society: 

“That the charges of unethical practice against Raymond E. Selders, 
now lying on the table, be brought before the Society and dismissed with- 
out prejudice.’ 

“Motion was made by Dr. John Zell Gaston, seconded by Dr. William 
E. Priester, and duly carried, that the resolution of the Board of Censors 
be adopted. 

“Dr. Talley presented the following resolution of the Board of Censors: 

“That the check of $24 tendered the Society by Dr. Raymond E. 
Selders to pay his 1938 dues be accepted.’ 

“Motion was made by Dr. B. T. Van Zant, seconded by Dr. Dawes, 
and carried, that the resolution of the Board of Censors be adopted. 

“Letter of transfer from the Harris County Medical Society was read 
by the Secretary from Dr. Raymond E. Selders. 

“Motion by Dr. A. T. Talley, seconded by Dr. Priester, that the letter 
of transfer be voted upon at the next regular business meeting, Nov. 30, 
1938. Motion carried.” 


The next is Exhibit 564, dated Nov. 30, 1938, “Unfinished 
Business,” regular business meeting, Harris County Medical 
Society : 

U. S. EXHIBIT 564 


““*Voting on the application of Dr. Raymond E. Selders for transfer. 
Vote by ballot 52 yes, 42 no that Dr. Selders be granted a transfer.’” 


Mr. Lewin:—I now offer in evidence Exhibit marked 585, 
which purports to be a letter from Dr. Thomas E. Neill, 
President, District Medical Society, to the Superintendent of 
the Homeopathic Hospital, dated April 23, 1938. I call atten- 
tion of the Court that Dr. Neill’s signature has already been 
proved by specimens which are in evidence, and I will ask 
the Court to exercise its discretion in comparing the signatures. 
The letter was obtained by us and produced from the Homeo- 
pathic Hospital, from its files. 

Mr. Leahy:—No special objection. 

Tue Court:—It will be admitted. 

Mr. Lewin:—May I characterize it without reading it? It 
is simply an invitation by President Neill to the hospitals to 
attend a meeting in April of 1938. There has been other 
testimony with regard to it. 

Mr. Richardson:—State the purpose of it. 

Mr. Lewin:—I better read it then. 


U. S. EXHIBIT 585 
“Dear Mrs. Treasure: 

“The Executive Committee of the Medical Society of the District 
of Columbia believes that a joint meeting of the Presidents of the 
Boards of Directors of the several hospitals, together with their Chair- 
man of the Medical Staffs, and Superintendents, and a few members 
of the Medical Society, for a round table discussion of our common 
problems, may result in a fuller and better understanding, especially 
in preserving the best professional care for our community. 

“You are, therefore, cordially invited to be present on Tuesday, 
April 26, 1938, at 8 p. m., in the Library of the Medical Society 
Building, 1718 M_ Street, N. W. This meeting is entirely for our 
mutual understanding and not for publication. 

“Very sincerely yours, 
“Thomas E. Neill, M.D., 
“President.” 


TESTIMONY OF GRACE BRENNEN 


DIRECT EXAMINATION 
By Mr. Lewin: Pe se 
Grace Brennen said she is secretary of Dr. Jerome Crowicy. 
Q.—I show you an exhibit marked 307, which purports to 
some questions and answers—the questions in typewriting and 
the answers in longhand, and I call your attention to the 
answers to question 8, Eat 11, and ask you whose 
iting that is in. A.—Dr. Crowley's. : 
is io the rest of the handwriting Dr. Crowley's? A.—No, 


unless he used a very bad pen. 


My As 


Br AL, 


TESTIMONY OF JOHN PAUL FOLEY 


DIRECT EXAMINATION 


John Paul Foley said he is Assistant Secretary of the Com- 
mission on Licensure. 

O.—Just what is that commission? A.—That commission is 
a body of men created by an Act of Congress to regulate the 
healing art practice in the District of Columbia. 

He produced the original application of Thomas E. Mat- 
tingly for licensure. 

Mr. Leahy:—Objection is raised, if your Honor pleases, 
to Exhibit 587. 

By Mr. Leahy: 

O.—lIs it Mr. Foley or Dr. Foley? A.—Mr. Foley. 

O.—Mr. Foley, when did you go to work for the Board of 
Licensure? A.—1935. 

O—Then all you know about this particular document, which 
has been identified as 586, is that in accordance with the man- 
date of this subpoena you withdrew this from the records of 
your office and produced it? A.—Yes. 

Mr. Leahy:—Objection to 586. 

Mr. Lewin:—Exhibit 586 is one of the formal original records 
of this public body, the Commission of Licensure. 

By Mr. Lewin: 

Q.—That is true, is it not, Mr. Foley? A.—Yes. 

Mr. Lewin:—No further questions. We submit it to your 
Honor. (Thereupon, Court and counsel conferred at the bench.) 


TESTIMONY OF HARRIET AUSTIN 


DIRECT EXAMINATION 

By Mr, Lewin: 

Harriet A. Austin lives in Chevy Chase, Maryland. In Sep- 
tember 1938 she lived in Foxhall Village. 

O.—Were you entitled to privileges then in Group Health 
Association? 4.—Well, not until after this accident. 

Q.—Did you say you had an accident: When did you have 
that? A—I can’t remember. That accident spoiled my memory. 

O.—It spoiled your memory? Would you say it was in 
September of 1938? A.—I guess about that. 

Q.—Can you remember where it happened? A.—Well, it was 
down on Pennsylvania Avenue. The street car was waiting 
there and it took me a half hour to get home, and I was 
in a hurry— 

Mr. Leahy:—If the accident occurred before she became 
entitled to G. H. A. service, it is immaterial. 

By Mr. Lewin: 

O.—At that time you had a daughter, didn’t you, Mrs. 
Austin? A.—yYes. 

Q—What was her name? A.—Edwina Avery. 
een she a member of Group Health Association? 

Yes, 

QO.—And were you dependent upon her? A.—Yes. 
<a the time of the accident, that is true, isn’t it? 4A.— 

es. 

QO.—So that at the time of the accident, although you were 
not a member yourself of Group Health Association, you were 
a dependent of a member: that is right? A.—Yes. 

O.—Now, when you were interrupted you were telling us 
about an accident. Will you continue to do so? A.—I started 
over toward the street car, and the car came down the hill, 
and turned right around quick— 

Tue Courrt:—We don’t want to go into the details. She 
was injured? 

Mr. Lewin:—His Honor doesn’t want to hear anything more 
about that, 

By Mr. Lewin: 

Q.—What happened after you were struck by the car? A.—I 
didn’t know for a while; they got me to the hospital. 

O.—What hospital did they take you to? A,—Emergency 
Hospital. 

ee in Washington? A.—yYes. 

—What happened when you got to the hospital? A.—They 
first put me in a bed and took my clothes off, and examined me. 

Q.—Who examined you, a young doctor there? A,—I don't 
know. I didn’t know very much about it. 

ae they give you any treatment? A,—No, 

—They did not? A.—Did not. 

O.—And did you ask for anybody? A.—I told them I 

would like to send word to my daughter, 

—That is Mrs. Avery? A.—Yes. 

——And did your daughter come there? A,—She and her 
husband came right down. 

O.—What Mieptes after that? Were you taken from the 
hospital then? A.—Yes. 


j 
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Q.—Shortly after they came? A.—Yes, not very long after. 
Q.—And were you taken away in an ambulance? 4.—In an 
ambulance, yes, Hines Company ambulance, 


CROSS EXAMINATION 

By Mr. Leahy: 

Q.—Do you remember the year? A—I don’t know whether 
I could do that; my memory was destroyed at that time. 

Q.—Do you remember the name of anybody at the hospital? 
A—At.the Emergency? 

Q—Yes. A—No, I had never been there before. 

Q.—Do you know whether they took you in a room? A.— 
Yes, they put me in almost a corridor; curtains around it. 

Q.—Did they examine you? A.—There was one person, they 
told me afterwards; I didn’t know very much about it, anyway. 

Q.—You didn’t know much what happened, did you? A.—No. 


TESTIMONY OF EDWINA AVERY 


DIRECT EXAMINATION 
By Mr. Kelleher: 


Edwina Austin Avery said she is Mrs. Austin’s daughter. 
She was an employee of the Department of Agriculture in 1938. 

Q.—Were you also a member of Group Health? A—Yes. 

Q.—Under your membership, was your mother entitled to 
benefit from that organization? A—That is right. 

Q.—And was this true in September 1938? A.—That is right. 

Q.—On Sept. 7, 1938? 

Mr. Leahy:—Don't lead. 

Mr. Kelleher:—All right. I was just trying to do what you 
suggested; to save time. 

Mr, Leahy:—You were not worrying about doing what I 
had suggested. 

By Mr. Lewin: 

Q.—What happened on Sept. 7, 1938? A—I was rather 
late coming home from the office that evening and I was home 
a very short time when the telephone rang. I imagine the 
time would be after 6:30, the telephone rang, and I was 
informed by a woman’s voice— 

Mr. Leahy:—Object to anything she was told. 

THE Court :—Yes. 

By Mr. Kelleher: 

Q.—What did you do as a result of that telephone call? 
A—I went to the Emergency Hospital, because I had been 
informed— 

Mr. Leahy:—Same objection. 

Mr. Kelleher:—Don’t repeat the conversation. 

The Witness:—Went to the Emergency Hospital and found 
my mother in the intake department of the Emergency. I 
found that she had— 

Mr, Leahy:—I object; it must be based on hearsay. 

Mr, Kelleher :—AI\ right. 

By Mr. Kelleher: 

Q.—Did you talk with the intern at the hospital? A—I 
talked with the intern at the Emergency as soon as I found 
the one who had examined mother and found that he had 
examined her, and that he had stated that there were no broken 
bones he could find; that there was no concussion, but that 
she was suffering badly from bruises and cuts. I immediately 
asked to have my own doctor brought in. This man said that 
there was another intern who wished to see her, a Dr. Harris, 
and I said, “How soon?” Naturally I was very much upset. 
The doctor said it would probably be an hour, that the doctor 
was already in the hospital, but that he had to eat his dinner. 
I wasn’t anxious to wait an hour to have my mother further 
examined, and continued to insist on having my own doctor 
come in. He said I could phone him. I immediately went to 
the phone I was directed to and called Dr, Selders. Dr. Selders 
informed me— 

Mr, Leahy:—I object to any conversation. 

Tue Court:—yYes. Don’t tell the conversation. 

By Mr. Kelleher: 

Q.—Did you ask Dr. Selders to come over? 

Mr. Leahy:—We object; the Court has just ruled on that. 

Tue Court:—Don’t state what Dr. Selders said. She may 
answer as to whether she requested Dr. Selders to come. 

The Witness:—I asked Dr. Selders to come immediately, 
and found out that he could not, and that I should go to the 
hospital authorities to make arrangements for his coming. I 
immediately went to the superintendent's office, was told that 
it was after hours, and that the general superintendent was not 
there. I was referred to the night superintendent, a doctor 
named McKeever—lI believe his name was; I went to see Dr. 
McKeever and asked to have my doctor brought in. 


Q.—Did you explain any circumstances? A.—I explained 
that the case was an emergency case, and that my mother was 
at that time in the intake department, having no attention 
whatsoever, except that one intern had looked her over. Can 
I say what the doctor told me? 

Q—Yes, proceed. What did Dr. McKeever say? 4A.—Dr. 
McKeever wanted to know who my doctor was. I said, “Dr. 
Selders.” He said he didn’t know him. I explained that he 
was Dr. Raymond E, Selders, the Medical Director of Group 
Health, of which I was a member. He looked in a file over 
in the corner and came back and said that Dr. Selders’ name 
was not in their list. I said, “Just what does that mean?” 
He said that Dr. Selders would not be admitted to their hos- 
pital. I said, “Well, my mother—” Just then my husband 
came in and heard that remark and said something. I spoke 
up and said, “I have explained this to Dr. McKeever. This 
is an emergency and my mother is an emergency case, and it is 
my understanding in emergencies we can have our own doc- 
tor in.” 

Dr. McKeever said he was sorry, it didn’t make any dif- 
ference whether it was emergency or not. Dr. Selders couldn't 
come in. I said, “But I thought the whole point in this con- 
troversy was that we were to have the free choice of physi- 
cians”; that he was my surgeon and I wanted Dr. Selders. 
He said, “I am sorry.” My husband said, “Perhaps he is 
working under orders.” I said, “Is that so?” He said, “Yes.” 
I said, “Perhaps it would be good for me to go to the super- 
intendent.” He said, “No, it wouldn’t do any good to see 
him; the orders would be the same.” I said, “I want my 
surgeon to look over my mother.” The doctor said he could 
do so in the intake department but as far as giving any orders 
or doing any work, treating her, it would not be permitted. I 
said the best thing I could do would be to find out from Dr. 
Selders what he would recommend. 

Q.—Before you leave that conversation, did Dr. McKeever 
suggest any other doctor? A.—Yes, he did. He went over to 
the corner when I said this about the free choice of physicians. 
He said, “We have a whole list of doctors here. You can have 
your free choice.” I said, “I suppose I will go over and close 
my eyes and go down the list.” He said, “You can move your 
mother to any hospital in the city if you wish.” I said, “Could 
we be assured we would receive any different treatment in any 
other hospital?” He said, “No.” I called Dr. Selders again 
at that time. 

OQ.—Without telling what Dr. Selders said to you, will you 
tell the jury what you told Dr. Selders? 

Mr. Leahy:—I object to that. 

Tue Court:—I don’t think that is competent; sustained. 

By Mr. Kelleher: 

Q.—What did you do after you talked with Dr. Selders? 
A—I went back to see my mother and found her in a very 
high state of—in fact, near nervous collapse, because of the 
treatment she had been subjected to. It had now been some- 
thing like two and a half or three hours, and she was without 
treatment; and she was insisting on being taken home. She 
wanted to get home, because of the action— 

Mr. Leahy:—I_ object to the qualification by the witness. 

Tue Court:—yYes; let us get along. 

By Mr. Kelleher: 

Q—AIl right, what did you do? A.—I went back and talked 
again to the intern and found that this Dr. Harris had examined 
her in the meantime, while I was talking to the superintendent, 
and I talked to both these doctors and they both assured me 
there were no broken bones and, so far as they could see, no 
concussion, although they could make no definite statement 
on that, but because of conditions there I made the decision 
to move my mother that night. 

Q—Did you do so? A—I did, as soon as I could get an 
ambulance to take her home when she was examined by her 
own surgeon. 

Q.—About what time did you get her home? 4A—Between 
9 and 10 o'clock. 

Mr. Kelleher:—No further questions. 


CROSS EXAMINATION 

By Mr, Leahy: 
Pe ty you still employed by the Agriculture Department? 

—Yes. 

9 when did you join G. H. A.? A.—February of 1938. 

Did you ever hold office in G. H. A.? A—Yes. 

Q.—What office do you hold? A.—I am at present one of 
the Board of Directors, 

Q.—How long have you been on the Board of Directors of 
¢ H. A,? A.—One year, a little over. Our election is in 
anuary. 
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O—So you are presently one of the Board of Directors, 
or is it Board of Trustees? A.—Board of Trustees. Board of 
Trustees or Directors. 

O.—When was it that this accident occurred, if you recall? 
A.—In September, the early part of September, the 7th. Late 
in the evening, during the heavy traffic hours. 2 

O—And you would say it was about what time? 4d.—It 
must have been—in fact, I could give you the exact time, 
because I happened to look. The call came at 5:19, but they 
didn’t call me until 6:35. 

O—Were you home? A.—I wasn't at home, and there was 
no call until 6:35, because my maid was home and _ there 
was no call. 

O—All you know about that is what you heard from your 
maid? 4.—Yes, but I do know this: I asked the girl when 
she telephoned me what time my mother was brought in, She 
said 5:30. I said, “Why didn’t you call me?” and she said they 
had been having difficulty, or something. 
= O.—Were you living at Foxhall Village at the time? 4.— 

es. 

_O.—And you immediately went down to the hospital? dA.— 

es. 

‘ Fe a you found that an intern had examined your mother? 
A.—Yes. 

Q—And he said he wanted another doctor to look her over? 
A—He didn’t say he wanted another doctor. He said another 
doctor should do it. 

O.—What was his name? 4A.—Harris. 

O.—And what was the other intern’s name? A.—I do not 
know. 

O.—Did you ask him? A.—No, but I remember “Dr. Harris,” 
because he introduced him to me. 

O.—How long were you talking to Dr. McKeever? A.—Well, 
you see, I got to the hospital about ten minutes to seven, I pre- 
sume. I was talking to the intern and nurses and my mother— 
It might have been 20 minutes, 25; perhaps not that long; I 
couldn't be sure. 

Q.—And in the meantime, while you were talking to Dr. 
McKeever, Dr. Harris had also examined her? A.—Yes. 

O.—And they both stated, as far as they could determine 
without x-ray, there were no broken bones or anything of that 
kind?) A—Yes. 

Q.—Do you recall what position Dr. McKeever had in that 
hospital at that time? A.—I was told he was the assistant night 
superintendent. The night superintendent. He is the assistant 
superintendent and the night superintendent. 

QO—Did you know Dr. Selders pretty well at that time? 
A—Only as you would know your physician. I am rather a 
healthy specimen and I had not much occasion to meet him. 

QO.—Did you know him? A.—Yes. 

Q.—How many times do you think you had talked with him 
before? 

Mr. Lewin:—I think that is immaterial. 

Tue Court:—I think so. 

Mr. Leahy:—I just want to know. 

Mr. Lewin:—I know you do, but it is immaterial, and I object 
to it on that ground. 

Tue Court:—It seems immaterial, unless you have some 
object. 

Mr. Leahy:—It is only preliminary. 

Tue Court :—Sustained. 

Mr. Leahy:—I don’t want to transgress your Honor’s ruling, 
but may I approach the bench? 

TuHeE Court :—Yes. 

(Thereupon counsel for all parties approached the bench.) 

By Mr. Leahy: 

Q.—You had talked with Dr. Selders, had you not? A.—Yes. 

OQ.—How many times had you discussed the matters with him? 
A.—Discussed matters? 

O.—Yes. A—Anything at all? 

O.—yYes. A.—On numerous occasions, I imagine. 

O.—Most of these matters were with reference to the con- 
troversy which had existed between the hospitals and G. H. A.; 
isn’t that true? A.—WNo. ‘ 

O.—Had you ever discussed that? A.—I never had until we 
discussed it on the telephone that night. 

Q.—With whom had you discussed the matter of emergency 
calls? A.—Dr. Selders told me that night; he said the superin- 
hee would give me the right to have my own doctor there 

ecause it was an emergency. 

Q.—Was this before you talked with Dr, McKeever? A.— 
Yes, he had instructed me to see the superintendent. 


O.—Did you know at the time that Dr. Selders was not on 
the courtesy staff of the Emergency Hospital? A.—I don't 
think I knew it; I don’t know why I should have. 

O.—Did you know what he meant when he said that this 
was an emergency case, and when you said to Dr. McKeever, 
“It is my understanding that I have the right to my own 
doctor if it is an emergency case”? A.—I would think the case 
was an emergency, and my understanding of the word, so far 
as the dictionary definition of it was concerned, from that it was 
certainly an emergency case. Is that what you are trying to 
bring out? 

O—That is what your understanding was? A.—Yes. 

O.—Did they offer to have any doctor in the hospital look 
your mother over? A.—No, not in the hospital. 

O.—Did you look in the list to see what doctors were there? 
A—No, 

O.—Did there seem to be quite a number? A.—It was a filing 
cabinet; one of those that turns around, but about this time I 
was rather upset myself. 

Q.—Did you then talk to Dr. Harris when you got back to 
the intake department? A.—Yes. 

Q.—And after receiving the word that there were no bruises, 
broken bones— A.—(Interposing) There were serious bruises 
and cuts. 

O.—But no broken bones? A.—That is correct. 

QO.—Then you called for an ambulance and took your mother 
home? A.—I asked Dr. Harris about an ambulance. He said 
they had no such service; then I got in touch with a private 
ambulance. 

O.—Was that Mr. Hines? A.—Yes. 

Q.—And then did Dr. Halstead see your mother at home that 
evening? A.—Dr. Halstead came immediately. 


Marcu 4—AFTERNOON 


TESTIMONY OF LOUIS F. THOMPSON 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Louis F. Thompson said he was employed with the Home 
Owners Loan Corporation in March 1938, temporarily assigned 
to assist in setting up the records of the Group Health Asso- 
ciation. 

OQ —I show you Exhibit 463 to 468, inclusive, for identifi- 
cation, and ask you whether you signed Mr. R. T. Berry's 
signature on those letters? A—Wéith my initials under the sig- 
nature; yes, sir. 


TESTIMONY OF KENNETH D. ARMSTRONG 


DIRECT EXAMINATION 
By Mr. Lewin: 
Kenneth D. Armstrong said he was in May of 1929 a notary 
public of the District of Columbia. He identified the signature 
of Dr. Thomas E. Mattingly. 


TESTIMONY OF SAMUEL H. ROGERS 


DIRECT EXAMINATION 
By Mr. Lewin: 
Samuel H. Rogers said he was president of the Board of 
Directors of Casualty Hospital in 1938. He identified signa- 
tures, minutes, roster of the staff, committees, etc. 


TESTIMONY OF DR. FRANCIS X. RICHARDSON 


DIRECT EXAMINATION 

By Mr. Lewin: 

Q.—When you were on the stand before, I believe you testified 
that you resigned from your position with Group Health Asso- 
ciation on July 15, 1938? A.—Yes, sir. 

O.—And I believe we identified your written resignation? 
A—Yes, sir. 

O.—Dated July 15, 1938? A.—Yes, sir. 

O.—Now, without stating what anybody else said to you, tell 
the jury what was the immediate reason that you had for 
resigning when you did. A.,—The reason that I resigned was 
because of the conversation which I had with these men. 

O.—Without telling us about that conversation, what was the 
reason that resulted from it that caused you to put in your 
resignation? A.—I hardly see how I can answer that question 
without discussing what was said. 


Wik 


OS. AGS Os. 


QO.—But you are not permitted to do so. We have got to get 
your answer from your own mental processes. 

Mr. Leahy:—Ask him the direct question. 

By Mr. Lewin: 

Q.—Did you resign from Group Health Association on that 
date because you were afraid you might lose your hospital 
privileges? A.—Yes, sir. 

O.—That was your reason? 4.—Yes, 
CROSS EXAMINATION 

By Mr, Leahy: 

Q.—You told us you went to work for G. H. A. some time 
in the year 1937, did you not?) A.—yYes, sir. 

Q.—You had privileges in what hospitals? A.—Sibley, Provi- 
dence and Garfield. 

Q.—And you had them, did you not, on July 15, 1938? A.— 
Yes, sir. 

Mr, Lewin:—May it please the Court, before we approach the 
bench on the offer which has already been made, I would like 
to make some additional offers and then we can approach the 
bench in one fell swoop. 

Tue Court:—Very well. 

Mr. Lewin now offered additional exhibits. 

(The jury withdrew from the court room. Counsel approached 
the bench and conferred with the Court.) 

Mr, Kelleher then offered sections from the Proceedings of 
the House of Delegates of the American Medical Association 
for 1938, report of the Secretary, report of the Reference Com- 
mittee on Reports of Board of Trustees and Secretary, page 58, 
and the official action with respect to this report, appearing on 
page 60. the Report of the Board of Trustees, marked in red 
pencil on pages 7, 8, 29, 30 and 31, together with the portion 
of the Report of the Reference Committee on the Reports of 
the Board of Trustees and Secretary appearing on pages 58, 
59 and 60, and the action of the House of Delegates on the 
report of the Reference Committee, appearing on page 60. He 
offered also the report of the proceedings of the House of Dele- 
gates in 1931. The portion of the Report of the Board of 
Trustees, appearing on page 19, together with the portion of the 
Report of the Reference Committee on Reports of the Board 
of Trustees and Secretaries, appearing on page 35, and the 
action of the House of Delegates approving the Report of 
the Reference Committee, appearing on page 35; also the portion 
of the Report of the Judicial Council, appearing on page 24, 
together with the portion of the Report of the Reference Com- 
mittee on Rules and Order of Business, appearing on page 40, 
and the action of the House of Delegates on the latter report, 
appearing on page 40. He offered also the report of the pro- 
ceedings of the House of Delegates for 1932, the portion of the 
Report of the Board of Trustees appearing on pages 15 and 16, 
together with the portion of the Report cf the Reference Com- 
mittee on Reports of Board of Trustees and Secretary, appearing 
on page 46, and the action on the latter report by the House of 
Delegates, appearing on page 48; also the report of the Reference 
Committee on Medical Education appearing c. page 40. 

Mr. Kelleher also offered the porticn of the report of the 
Reference Committee on Medical Education, appearing on page 
40, and the action of the House of Delegates on the report of 
that committee, appearing on page 41. Then he offered the 
report of the proceedings of the House of Delegates for 1933— 
from that report, in addition to what has already been offered 
and received, the resolution of Mundt, appearing at page 50, 
together with the Report of the Reference Committee on the 
Mundt Resolution, appearing at page 56, and the action of the 
House of Delegates on the report of the Reference Committee 
appearing on page 57. 

Next he offered the report of the proceedings of the House 
of Delegates for 1934, the Icport of the Special Committee 
appearing on page 55, together with the accion of the House of 
Delegates dealing with the report, appearing on page 55. He also 
offered the proceedings of the House of Delegates for 1935, 
1936 and 1937; the portion of the report of the Judicial Council 
appearing on page 30; so much of the Report of the Reference 
Committee on Reports of Officers, to which the Report of the 
Judicial Council was referred, pages 40 and 41 of the Proceed- 
ings; the action of the House of Delegates upon that portion of 
the Report of the Reference Committee, appearing on page 41; 
the portion of the Report of the Council on Medical Education 
and Hospitals, appearing on page 31; the portion of the Report 
of the Reference Committee on Medical Educatio1. appearing on 
page 37; the action of the House of Delegates upon the report 
of said Reference Committee, appearing on page 38; that por- 
tion of the Report of the Reference Committee on Medical 
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Economics appearing on page 46; the action of the House of 
Delegates upon the aforesaid portion of the report of said 
Reference Committee, appearing on page 47; that portion of the 
Special Report of the Bureau of Medical Economics appearing 
on pages 56, 59 and 60; that portion of the Report of the 
Reference Committee on Medical Economics appearing on page 
63, and the action of the House of Delegates on the said por- 
tion of the report of said Committee, appearing on page 64. 

The Government also offered in evidence the proceedings of 
the House of Delegates for 1936; These portions of the Report 
of the Board of Trustees appearing on pages 7, 20, and 23, that 
portion of the Report of Reference Committee on Legislation 
and Public Relations, to which the portion of the Report of 
the Board of Trustees appearing on page 23 was referred, 
appearing on page 51; those portions of the Report of the 
Judicial Council appearing on pages 36 and 37; those por- 
tions of the Report of Reference Committee on Reports of 
Officers, to which Reference Committee the Report of the 
Judicial Council was referred, appearing on page 47, and the 
action of the House of Delegates on said portions of the Report 
of said Reference Committee, appearing on page 48; that portion 
of the Report of the Council on Medical Education and Hos- 
pitals, appearing on page 38; that portion of the Report of 
Reference Committee on Medical Education appearing on page 
45 and the action of the House of Delegates on said report, 
appearing on pages 45 and 46; that portion of the Proceedings 
entitled “Membership in County and State Associations for 
Members of Staffs of Hospitals,” appearing on page 60. 

The Government also offered the proceedings of the House 
of Delegates for 1937: The portion of the Report of the Board 
of Trustees appearing on pages 22, 23, 24, and 25, that por- 
tion of the Report of Reference Committee on Legislation and 
Public Relations, appearing on page 68; the action of the House 
of Delegates on that portion of the report of said Reference 
Committee appearing on page 68; that portion of the report of 
the Judicial Council appearing on pages 39 and 40; the Report 
of Reference Committee on Amendments to the Constitution and 
By-Laws, appearing on page 74; that portion of the Report 
of the Council on Medical Education and Hospitals, appearing 
on page 41; that portion of the Proceedings entitled “Proposed 
Amendments to the Principles of Medical Ethics,” appearing on 
page 53; that portion of the Report of Reference Committee 
on Amendments to Constitution and By-Laws, appearing on 
page 64 and the action of the House of Delegates on said 
portion of the Report of said Reference Committee, appearing 
on page 65. 

Mr. Lewin:—The Government would like to reserve the 
right, at the appropriate time, to ask your Honor to extend 
to all of the defendants as to whom a prima facie case may have 
been made out certain of the evidence which was offered against 
individual defendants. 

Tue Covurt:—That will come later. 

Mr. Lewin:—I should like now to read to the jury U. S. 
Exhibit 587. 

Mr, Leahy:—May it be the instruction, your Honor, that 
this is admissible only against the writer of the letter? 

Tue Court:—Yes; I think so. 


U. S. EXHIBIT 587 


Mr. Lewin:—This is a letter from the defendant Thomas E. 
Mattingly addressed to William R. Beall, Foreman, Special 
Grand Jury, dated Nov. 13, 1938: 


“Gentlemen of the Grand Jury: 


“T hope that you will not think that this second communication 
implies any fear on my part that my first letter did not or will not 
get just consideration and appropriate action. Rather it is written 
to provide you gentlemen with specific data, whereby I hope to per- 
suade you (even should the Public Prosecutor object) that you, as a 
fact finding body, could not in justice, honesty or fair play ignore my 
plea as a reputable physician, a native son and a life long resident 
of the District of Columbia, for a hearing. I purposely add the com. 
ment, ‘even should the Public Prosecutor object,’ because I am fear- 
fully of the belief that he will use every device at his command to 
keep you from learning the whole truth, undistorted by political preju- 
dice and intellectual dishonesty. It is my personal opinion that if 
the Public Prosecutor had knowledge or even a well founded suspicion, 
that the testimony of a witness subpenaed before you, might weaken 
or break his case, he would not be above the legalistic trickery of 
attempting to persuade you, ‘that the status of the witness had already 
been investigated and such testimony as they might be able to give, 
is both irrelevant and inconsequential.’ 

“Because I have an gee. faith in your civic honesty, your demo- 
cratic concept of justice an our staunch, incorruptible courage, I 
promise if allowed to appear before you and under your sovereign 
protection, to acquaint you with what is in the hearts and minds 
of this community of physicians which has motivated us to do as we 
have done. I am sure you will agree, that before you can with 
honesty and conscience indict us, you must make every effort. to 
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ascertain the true reasons behind ths concerted but spontaneous action 
of a preponderant majority of the physicians of Washington. Only 
when and if you have weighed and considered those motives, can 
you return a true and uncorruptible verdict. Because I trust you, 
have faith in you, I promise if given an opportunity to appear before 
you to truthful answers [sic] without any evasion or reservation 
whatsoever, 

“That you might know beyond any reasonable doubt and despite 
any objections on the part of the Public Prosecutor that my testimony 
is both relevant and consequential, I frankly admit the following acts 
of professional leadership, successfully accomplished. 

“1. I personally raised the question and forced the issue of com- 
pelling wavering or undecided hospitals to deny courtesy privileges 
yo staff members of G. H. A, I likewise successfully argued the point 
in an Executive Session of the Medical Society that we had ample 
precedent to discipline any member of our society found guilty of 
secretly aiding G. H. A. in obtaining its objectives by subterfuge. 
The threat of this action alone enjoined the clandestine cooperation 
of several members suspected of such cooperation, though it must be 
noted that these members were never openly named because such 
suspicion we had, was hearsay evidence only, and as such was not 
admissible. 

“2. I successfully used my position as a member of the Medical 
Council to prevent Dr. Raymond Selders from receiving courtesy 
privileges at Sibley Hospital. 

“3. I was the author, sponsor and lone defender of the defeated 
substitute motion which would have punished Dr. Scandifio with 
suspension, instead of expulsion from the Medical Society. 


“Obediently, 
“Thomas E, Mattingly, M.D.’ 


May it please the court, with the reservation of the right to 
introduce at the next session such items of evidence as we may 
have overlooked, the Government at this time rests. 


THE GOVERNMENT RESTS 


Tue Court:—Have there not been some letters and papers 
that have gone in recently that ought to be read? 

Mr. Lewin:—No; I do not think so. Lots of them were 
cumulative things that we did not expect to read. 

Tue Courr:—I thought if you did want to read them I 
would like to take the time to do it now. 

Mr. Lewin:—No, your Honor. We do not plan to read them 
unless counsel for the defendants want them read. 

Tue Courtr:—I suppose counsel for the defendants are ready 
to proceed? 

Mr. Leahy:—I would like to proceed to get a little rest, 
your Honor. 

Tue Court:—Members of the jury, counsel have conferred 
with me, anticipating that the Government would probably 
close its case today, and have indicated a desire, on both sides, 
to do some work outside of the court in order to prepare for 
the next turn in the case. After discussing it with them it 
perhaps is not only fair to them but probably, in the end, it 
will also save some time, if I do give them a day for that 
purpose. So I am excusing you and adjourning the case until 
Thursday morning. 


Marcu 6—Morninc 
TESTIMONY OF FRED O. COE 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Q.—You have been on the stand before, have you not? A.— 
Yes, sir. 

QO.—You are from Georgetown University Hospital? A.—Yes. 

Q.—And secretary of the Executive Staff and were during 
1938? A.—yYes, 

The witness identified his letter to Dr. Raymond E. Selders, 
dated March 4, 1938. 

(Here followed extended discussion at the bench over admis- 
sion of a carbon of a letter from Holman Taylor to the Board 
of Censors of Harris Co. Medical Society taken from Dr. 
Leland’s file. It was not admitted.) 

(A letter from Dr. Leland to Dr. Saville was admitted.) 


TESTIMONY OF HELEN E. SWANSON 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Helen E. Swanson said she is employed by George Washing- 
ton University Hospital as Secretary to the Medical Director, 
Dr. Bloedorn. ’ 

(She identified roster of the hospital, committees, staffs, etc., 
also a record of membership of the staff in the District of 
Columbia Medical Society. All were received in evidence.) 

Also received were Conklin letters of July 29, 1937, and 
December 2, 1937, together with enclosures. t 

Attorneys for the prosecution notified the Court of certain 
corrections in the record. 
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MOTION FOR A DIRECTED VERDICT ON BEHALF 
OF THE DEFENDANTS 
OPENING ARGUMENT ON BEHALF OF THE DEFENDANTS 


WILLIAM E., LEAHY 


Mr, Leahy:—lf you Honor please, we wish to interpose at 
this time a motion for a directed verdict as to all of the 
defendants on the entire case as made out by the prosecution up 
to this time. I thought that perhaps in the economy of time 
and also in a more orderly presentation of the case I might 
present to your Honor the case with reference to certain of the 
defendants first. I mean by that, the individual defendants. 


LEON ALPHONSE MARTEL 


First, I would bring your Honor’s attention to the defendant, 
Leon Alphonse Martel. I have looked over the record in this 
case carefully with reference to any testimony which might 
relate to him in any manner, even most remotely, to show that 
he was engaged in any unlawful conspiracy such as is detailed 
or outlined in the indictment. I find no evidence whatsoever 
which could connect him in any way with the conspiracy. For 
that reason I say that as to the defendant Leon Alphonse Mar- 
tel there is no evidence to show that he is in any wise con- 
nected with the conspiracy, and therefore that as to him the 
motion is proper. 

R. G. LELAND 


Take the one immediately before that—Dr. R. G. Leland. 
There is no evidence in the case, as I recall it, other than the 
letters which were written in the shape of answers by two 
men who worked in the Bureau of Medical Economics. Those 
letters went in under the background theory of the indictment. 
They were not offered in proof of the charge of the main case. 
In other words, they were introduced on the theory on which 
your Honor admitted them, that they tended toward establishing 
those allegations in the indictment which set forth the general 
background, but not in any way in the charging part of the 
indictment itself. There is no letter other than the one which 
was presented to your Honor this morning in the shape of a 
green carbon copy which shows any connection of Dr. Leland 
personally with this conspiracy. If I am wrong about that I 
shall be glad to be corrected, because my recollection, and the 
search which I have made of the many documents in the case, 
is to the end that Dr. Leland never personally wrote these 
letters, but that those in his department wrote them, and as 
I understand, the question was put under his authorization and 
direction as he was the general supervisor of that department. 
These letters relate in no wise to the charge of conspiracy as 
cast, and relate entirely to that portion of the indictment which 
concerns the background. Therefore there is nothing moved up 
from the foundation which was laid in the shape of background 
into the charging part of the indictment itself in so far as Dr. 
Leland is concerned. 

The letter which was introduced this morning, written in 
December 1937, merely shows that there had come to Dr. 
Leland’s attention this bit of information that the Comptroller 
General had ruled that a loan made by H. O. L. C. was improper 
or illegal. Now, certainly on that information which had come 
to him it cannot be charged that he had first knowledge of the 
scope of the conspiracy and, secondly, that he had entered into 
the conspiracy for the purposes charged in the indictment. 


MORRIS FISHBEIN 


Now, if we move up further we find Dr. Fishbein in the same 
list. There is no evidence that Dr. Fishbein wrote anything in 
this case except, as I recall that some time in the fall of 1938 he 
wrote a letter to a Dr. Hammerly in which he stated that Ham- 
merly’s letter had been referred by him, Dr. Fishbein, to another 
bureau of the American Medical Association because it was the 
interested bureau. ; 

The only other evidence in the case, as far as Dr. Fishbein is 
concerned, is the evidence that he was the editor of Tne Jour- 
NAL. It may be stated or argued that because Dr. Fishbein 
was editor of THe Journat and because THe Journal in 
October printed an article which was written by Dr. Woodward, 
that therefore Dr. Fishbein had knowledge of this entire con- 
spiracy as alleged in the indictment; that he entered into the 
same; that he continued a member of the alleged conspiracy, 
and that he is chargeable with all of the allegations against all 
of the conspirators in this case. 

There is absolutely no evidence against him in the shape of 
any writing on his part. There is nothing whatsoever to indi- 
cate that he knew anything about the conspiracy. The article 
came into Tue Journat as other articles come into THE 
Journat. If it happened to concern G. H. A. that does not 
mean that Dr, Fishbein is chargeable with the scheme or com- 
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bination that is alleged in this indictment and that he entered 
into it and continued therein as a conspirator from that point 
down. There is not a line in the record to connect any one of 
those three defendants in any way, shape, or form with the con- 
spiracy as outlined here. 


DR. WALLACE YATER 


If we pass now to page 3, we have Dr. Yater. There is no 
evidence against Dr. Yater of any activity whatsoever except 
a lone motion which he made or which was reported to have 
been made by him in one of the minutes introduced in evidence. 
Beyond that there is no line whatsoever of evidence, as I recall 
it, which connects Dr, Yater in any way, shape, or form as a 
conspirator in this case. The evidence is entirely silent except 
for that single motion. 


WILLIAM JOSEPH STANTON 


The same is true with reference to the defendant William 
Joseph Stanton. I believe he made a motion at one time in 
one of the meetings of the District Medical Society that there 
should be a committee appointed to go out to the American 
Medical Association and see what could be done with reference 
to G. H. A., and report back. 


EDWARD HIRAM REEDE 


There is no evidence against Dr. Reede whatsoever, except 
that he sat in the trial of Dr. Scandiffio. That trial was had, 
if your Honor please, by the Executive Committee of the Dis- 
trict Medical Society. Dr. Reede was a member of the Execu- 
tive Committee. There is nothing which Dr. Reede said in 
any meeting; there is no action which he took; there is no 
conduct which can be charged to him whatsoever in relation 
to anything done with respect to any of the acts which the 
Government offers as ground for the proof of this conspiracy, 
save and except that he sat there as a member of the committee 
which tried Dr. Scandiffio. 

As I recall it, there is in evidence at this time the constitution 
and by-laws of the District of Columbia Medical Society. If 
there is not, we have in evidence the report which was made in 
connection with the Scandiffio case which is the evidence on 
which and through which the conduct of Dr. Reede must be 
examined, analyzed and read to determine whether or not he 
has any connection whatsoever with this conspiracy. 

The Executive Committee, under the constitution, is the one 
which is charged with the examination of charges preferred or 
recommended against any member of the District Medical 
Society or any question of discipline involved. The Executive 
Committee does not originate the charges, but they come over 
to that committee from the committee which has been known 
or identified as the C. C. & I. M. Committee. 

In this case there came in the ordinary course of procedure 
and in accordance with the District Medical Society’s constitu- 
tion and by-laws information in the shape of a recommended 
charge against Drs. Scandiffio and Lee. Dr. Reede, in accor- 
dance with the duties placed on the Executive Committee, sat 
in the meetings which heard evidence in the Scandiffio case. 

There is no evidence whatsoever to charge Dr. Reede with 
any knowledge that that particular disciplinary trial which was 
had with reference to Scandiffio had any connection whatsoever 
with any particular combination, scheme or confederacy under 
this indictment. 

If an individual defendant can be held responsible for a single 
isolated act which the prosecution picks out as an act which fits 
into a picture, and then charges that individual defendant with 
the entire picture, then no one would dare to do anything or 
could legally do anything in connection with such a charge of 
conspiracy. 

But the prosecution must go one step further. First, they 
must prove the underlying conspiracy. Having proved the 
underlying conspiracy, they must bring the knowledge of that 
home to the individual defendant charged. Having brought the 
knowledge of it home, then they must go one step further up 
the ladder and prove that, pursuant to that knowledge and with 
full possession of it, that individual defendant did something in 
the furtherance thereof. Merely to prove that an individual 
defendant did an isolated act which later on, under the scheme 
or theory of the prosecution, might have fitted into the general 
picture, does not bring criminal responsibility on that individual 
defendant solely because he did only that isolated act. They 
have no proof that Dr. Reede or Dr. Stanton or Dr. Yater had 
any knowledge of the general picture as presented and painted 
in this indictment. They only prove that with respect to each 
an isolated act was done. It was done for the specific, definite 
purpose not of the general conspiracy, but to complete, we have 
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shown, the isolated act for which that particular individual at 
that time was cither responsible or in the conduct of which he 
Was engaged, 

For instance, Dr. Reede was engaged in the trial of Dr. 
Scandifio. Dr. Stanton was engaged in making a motion, 
because he wanted a definite thing done, according to the 
motion; he wanted to find out the attitude of the American 
Medical Association, whether the American Medical Association 
would cooperate or assist. 

Dr. Yater made a motion which is so unimportant that there 
could not be charged to him any knowledge whatsoever if a 
conspiracy or any act done in furtherance of it. 

What I wish to state to the court—and perhaps I am doing 
it very poorly—is, emphatically, that the prosecution cannot 
hope or expect to hold individual defendants in this charge of 
conspiracy unless they first prove the underlying charge of 
conspiracy applicable to each one of them. Then, having proved 
that, they must go one step further and show that that defendant, 
with full knowledge of that particular conspiracy, then and there 
did the individual act or a few acts or three acts, whatever the 
individual defendant may have done in furtherance of and in 
pursuance of that conspiracy. 

Furthermore, they must prove that it was done with the 
intention of furthering the conspiracy. If, for instance, an indi- 
vidual defendant may have committed an act which he was 
under obligation to perform, and in the performance of which 
he was engaged, and the result of that may have an interpreta- 
tion placed on it by the prosecution construing it to be in 
furtherance of the conspiracy, nevertheless, unless they go one 
step further and prove that the individual defendant intended 
that act to further the conspiracy when he did it, the act is not 
binding against him as a conspirator and it is not evidence 
that he was such. : 

In no place in this proof will it be found that in this sweeping 
charge which they have made, this drag-net against all the 
individual defendants solely and only because they may have 
done individual acts, do they prove that there was the cohesion 
which we find where the other conspirators gather or assemble 
together. They have taken the individual blocks, set one up 
against another, and they ask your Honor to believe that those 
cease to be individual blocks, and that they are all one board, 
charged against all those who have taken any part whatsoever 
therein. 

Now, as I recall the testimony against Dr. Young it relates 
only and solely to the point that he was on a credentials com- 
mittee, or on some committee, of the Eastern Dispensary & 
Casualty Hospital during a portion, if not all, of the time 
covered by this combination, which is charged. 

They don’t charge that Young in this charge of conspiracy 
with having done anything more than that in connection with 
the Dr. Selders’ application to the Eastern Dispensary, it was 
denied; and that he was on some committee in Casualty Hos- 
pital which had come before it the question of that application 
in some form or other. A good deal of debate was had in 
connection with the criminal responsibility of the hospitals, as 
hospitals, in this connection before any of that evidence came 
in. Now, we find a rather amazing situation with the hospitals. 
It is very bothersome: bothersome as a matter of law, and 
bothersome because of the confusion about it in the record, 
and it leaves counsel in the situation where it is difficult by 
taking any portion of the evidence and directing the Court's 
attention to it, to show we depend upon this particular piece 
of evidence or that, but if this record discloses one thing above 
another, it is this: that each hospital is a separate, distinct, 
legal entity. That hospitals, as hospitals, as separate, distinct, 
legal entities are charged with being conspirators. Their staff 
are not charged as conspirators, either general, special or cour- 
tesy staffs are not charged; their various executive committees 
or councils, or boards of directors, or trustees are not charged. 
It is the hospital qua hospital, as a legal entity, which is charged 
as a conspirator in this case. Therefore, the hospital, as a 
hospital, a legal entity, can be criminally bound only if the 
hospital as a hospital and legal entity acts. 
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been taken in this case, and which has been proved in this case 
except ones made by the administrative lay board of the hos- 
pital; and I think it is a fair statement to make to the Court— 
I don’t wish to misrepresent the testimony or mislead—but I 
think I cannot be criticized for making the statement if I say 
that the boards of the hospitals mentioned in this indictment are 
appointed, not by any medical staff, not by any courtesy staff, 
not by any recommending committee of doctors, but by a lay 
administrative board. Therefore, the corporate act, the hospital 
act, binding any hospital here, to determine whether or not it 
is a conspirator, is the act of the administrative board; and 
there isn’t a line of evidence which charges a single member 
of the administrative board in this case with any act done with 
knowledge of this conspiracy, or in furtherance of it. 

We have as the administrative boards perhaps imposition— 
let us put it for the sake of argument, imposition by the med- 
ical staff—maybe there was a quiet little understanding in the 
medical staff that they would recommend to the administrative 
board that Dr. Selders should not be appointed to the staff. 
Let us take it the full way, the way the prosecution would like 
to have it presented—that there was no foundation in fact or 
inference for the rejection of Dr. Selders to the staffs of the 
hospitals, notwithstanding which these little executive groups, 
or a membership committee—advisory in jurisdiction—possibly, 
as a result of such agreement among themselves, with no right 
or reason—recommended to the administrative boards that Dr. 
Selders be rejected, and the administrative boards follow that 
recommendation, and the hospital acts through its administra- 
tive board, and says Selders is rejected. Does that make the 
hospital a conspirator? Of course not. The hospital may have 
been imposed on, but before the hospital can become a con- 
spirator it must have known of the conspiracy; it must have 
acted in furtherance of the conspiracy, and intentionally so. 
Therefore, if an administrative board has been imposed on by 
anybody which may recommend to it such action, and the 
administrative board follows that advice, then it is in the situa- 
tion, perhaps, of having accepted bad advice, but that doesn’t 
make it criminally responsible as a conspirator, and there isn’t 
a single line in the case which shows any hospital, through its 
administrative board, with full knowledge of this conspiracy, 
of its scope, its purposes, and intent, intentionally took any act 
with respect to any member of this staff knowingly intending 
to aia or do anything in connection with this conspiracy 
itseli. 

Now, those points were not before your Honor when the 
broad question was argued as to whether or not the hospitals 
could be brought in as conspirators. They cannot be so brought 
in because Dr. Smith happens to be on the staff of the hospital, 
and Dr. Smith is a member of the Medical Society, and Dr. 
Smith says something against Dr. Selders. That does not bind 
the hospital as such. It cannot be if an executive board acts 
in a certain manner in making a recommendation and some, or 
if all, of the executive committee members, whether on the 
medical staff or board of the hospital, and being members of 
the American Medical Association or District Medical Society. 
They must be one step further and show that the responsible 
binding officials, with authority to bind the hospital, have bound 
it in some way with knowledge of this conspiracy, in scope, 
intent and purpose, and having that full and complete knowledge 
had cooperated in the manner charged to accomplish the illegal 
end intentionally and knowingly. 

Now, with that fundamentally in the case, with reference to 
the lack of proof binding the hospitals as conspirators in this 
case, simply because some member happened to write a letter, 
or someone else on a particular staff who may like the title 
on the staff and uses it in a particular letter, transports infor- 
mation which went from the hospital to a particular one of 
these G. H. A. members, That doesn’t bind the hospital, nor 
make the hospital a conspirator in this case. Now, again 
bringing that thought back to the analysis of the testimony 
which concerns Dr. Young, we have here only that he acted 
as a member of an executive committee, or maybe as chairman 
—I can’t recall which at this moment—but in any event he 
acted in a responsible position in some connection with the 
hospital to which he was attached. Maybe he was chief of 
staff; maybe chairman of the executive committee; maybe he 
was anything we want him to be, the point is what has he done? 
We know that the executive committee was composed of certain 
members of the profession. There hasn’t even been an intima- 
tion, that with respect to that hospital, anything was done so 
far as changing the rules and regulations of it is concerned. 
We know that for fifty years that Eastern Dispensary had a 
regulation with regard to the right of the members of the 
medical profession to practice on its professional staff, Can 
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there be any doubt about that testimony? We know that on 
this particular committee which passed on this application we 
had a couple of doctors against whom the prosecution has not 
had the temerity to charge them with the conspiracy. We 
know that Dr. Magruder MacDonald, Coroner of the District 
of Columbia, was on that committee, and that out of that com- 
mittee came a recommendation against Dr. Selder’s appointment. 

Therefore, not merely is it true that there was a conspiracy, 
but the hospital itself becomes a conspirator. I submit we can- 
not go that far in the most enthusiastic support of the indict- 
ment. We cannot take it and say an indictment for a conspiracy 
is dificult to prove and can be established, in most instances, 
only by circumstantial proof and, therefore, every circumstance 
we offer ought to be construed as a sanction, and prima facie, 
one to establish those charges. We cannot do that. After all, 
each one of these defendants has a right involved in this case, 
a most serious and sacred right, so far as he is concerned. It 
doesn’t seem to mean much when we come to take circumstances 
in this case, in the shape of documents, as to what these hos- 
pitals have done in the past. They don’t want to have the 
Court take into consideration the presumption we have already 
mentioned, and through which this evidence must be strained 
under the law, and that is if these acts could have been done 
just as well in pursuance not of a conspiracy but of a duty, law- 
fully imposed on a defendant, then we cannot distort the act 
done into one done in furtherance of a conspiracy where there 
is nothing in the evidence to color it whatsoever, 

Now, what did Dr. Young do? 


THE QUESTIONNAIRE 


Where is there anything in the proof to show his knowledge 
of the conspiracy? They pick up a questionnaire. They say, 
“There is the proof.’ Dr. Young was asked a question and he 
answered it. Now, there is no particular sanctity with which 
we surround a written document which causes its contents to 
be judged under different rules of law than the ordinary spoken 
word and, suppose in this instance, Dr. Warfield, who was the 
member of the committee on hospitals in the District Medical 
Society, had met Dr. Young in the street and said. “Doctor, 
how many men have you over there on the staff who are mem- 
bers of the District Medical Society, and how many are not”? 
Suppose he said, “Well, you know, for fifty years we have had 
a rule and under that rule usually the only doctors who can 
qualify are members of some recognized society.” Does that 
make him know all that is said by the committee as such and 
by every member of it? Does that make him a conspirator in 
the sense that first he gave an answer of that sort to Dr. 
Warfield? He didn’t invite it. He was asked the question, 
and I hope we still have the right to answer questions. I hope 
we don’t have to evade them or play dumb when a question is 
asked about G. H. A. I hope that when someone meets another 
on the street, or writes a letter, that such person to whom the 
question is propounded or letter addressed will not be required 
to ignore or evade it, or not be permitted to give a true answer 
to it, or sit on a cloud like some cherub. If he answers hon- 
estly, as most men are presumed to answer, and do answer, if 
such answer is critical of G. H. A., does that make him a con- 
spirator? Of course, that doesn’t make him the subject of 
complete and full knowledge of this conspiracy as charged 
within the four corners of this indictment. 

Now then, does that answer that had been given mean, not 
only, “Do you know about G. H. A., and all this, but when 
you answered that question you did it for one reason”? Just 
notice the stretch to which they push the Court. See how they 
try to make that as qualifying evidence against Dr. Young, and 
Dr. Young states—and where I say “Dr. Young,” it is appli- 
cable to all the individual defendants—they say that because he 
made that answer that Dr. Young had only one purpose in his 
mind. That he made it with the intent in some way to assist 
or aid in the furtherance of the charges contained in this 
indictment. In other words, to hinder, impede, destroy—use 
any verb you may wish—G. H. A 

That is a long jump, if your Honor please, in the line of logic 
and reason. Because Dr. Young made those answers on the 
questionnaire, which are answers of fact: they were not lies, 
were not misrepresentations; they were not concealments ; 
because he told the truth, this one doctor who was a member 
of a society committee—and I hope the District Medical Society 
has the right to be interested in the hospitals which they have 
built up and maintained for fifty years before somebody thought 
about G. H. A. I still hope the District Medial Society will 
under the Court's ruling not be shut off or barred from having 
some interest in the standards of our hospitals simply because 
of G. H. A—and simply because the chairman of the hospital 
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writes a series of questions indicative of only one purpose, to 
obtain information, the accuracy of which if it be enclosed in 
a letter or the person to whom it is addressed answers those 
questions, therefore this prosecution says that the person who 
answered those questions had but one thing in mind, and that was 
an intent to further the charge as laid down in this indictment, 
to hurt G. H. A. Now then, let us go another step further. 
If there is one presumption which must be admitted, and which 
cannot be contradicted in any way under the law, it is this: 
that if we objectively segregate an act done, and all there is 
before the examiner is the act done, and we put on that act 
the microscope of the law, and we try to find its motives, and 
we find that we can under that examination and the analysis 
have a reason which comports with honesty of purpose in its 
performance just as well as we can find one which under the 
interpretation of those charging that act against the person, 
that it was done with improper motive, then the act must be 
construed along the line of honesty of purpose, because most 
men do act honestly and uprightly, and in accordance with the 
law; and when a charge of this kind is made against men who 
have spent lives without any implication of crime against them, 
it is only fair that they should have the benefits in this case, 
as in any ordinary case, of the protection which the same law 
gives to them for the violation of which they are being 
prosecuted. 

Now, all the way through, if the Court please, and I say 
this as seriously as I ever said anything, I can’t comprehend 
why it is that even in the argument on questions of admission 
of evidence, the prosecution won’t grant to a single one in the 
American Medical Association, the District Medical Society, 
any single hospital, anybody in this wide world, any honesty 
of purpose in criticizing G. H. A. They are beset, they are 
simply overwhelmed, they are befuddled with the idea that if 
anybody criticized G. H. A. they are convicted by their very 
act—he is a crook, a criminal; and he had the basest of motives 
when he did it. 

Now, take Dr. Young—using him as an example. They won't 
give to the executive committee which recommended against 
Dr. Selders any honesty of purpose; that, in fact, those people 
did in fact investigate him. Perhaps they did find out a little 
something about Dr. Selders, and perhaps those men who hold 
high positions in the District of Columbia and in this com- 
munity, who have honorably, for a number of years, served the 
hospitals to which they are attached by being members of their 
staff, were not actuated by these evil motives. Perhaps they 
did, after investigating Dr. Selders, tell those hospitals, the 
standards of which they have maintained through the years, 
that they could not in justice to the patients, the public and 
the profession admit Dr. Selders to the privileges for which he 
made application. Now, that is the presumption with which 
we start out. Why should we say that Dr. Magruder Mac- 
Donald, because he has not been mentioned as a conspirator, 
why should your Honor be asked, if he did reject Dr. Selders’ 
application, that he did so because he wanted to kick Dr. 
Selders out regardless of whether he was qualified or not, or 
because he was a member of G. H. A.? 

If it wasn’t in this forum, and if that information came to 
your Honor on the street, you would immediately say, “Dr. 
Magruder MacDonald had some reason for doing it. Let’s 
find out the reason for it.” Do we know? No. The prosecu- 
tion leaves this evidence suspended in the air, and wants the 
jury to guess or accept an interpretation which will be so ably 
argued by the prosecution to them, and that is the danger against 
which the law protects, with reference to conspirators, par- 
ticularly in this sort of a case where only circumstantial evi- 
denced is urged against them, because, after all, the verdict 
will be based, not on the evidence and the reasonable inferences 
to be drawn from it, but the verdict will be based on those 
inferences which counsel on one side or the other, through his 
ability so to do, will persuade the jury they should draw. That 
is not the kind of a verdict we ought to have in any case. 
I submit you cannot find in the evidence against Dr. Young a 
common purpose to hinder, or destroy, G. H. A., or do anything 
to G. H. A., with any or between the other defendants in this 
case, in any way, shape, or form; and I say that is likewise 
true with reference to Dr. Yater, Reede, Martel, and Leland, 
and Dr. Fishbein of the American Medical Association. As to 
them the evidence is so sketchy as to be negligible, and any 
inferences to be drawn against them are so stretched beyond 
logic and reason that it would not be fair to hold those men in 
against this mass of documentary proof, in connection with 
which they have their evidence brought out against them. So 
far as Dr. Fishbein, for instance, is concerned, the District 
Medical Society may be swept out of existence; he doesn't 


know it exists; there isn't a line of evidence that he ever heard 
of the District Medical Society, He never talked to one; he 
never wrote to one; he never did any act with reference to 
any other act which the District Medical Society did or any 
of its members did. The same is true with reference to Dr. 
Leland. You can wipe the District Medical Society right off 
the list of those societies in existence, so far as Dr. Leland is 
concerned. He just doesn’t know about it, but they wish to 
confuse the record by bringing in under this background theory 
this testimony in the shape of documents written by Laux and 
Simons in response to inquiries from people all over the United 
States with reference to various forms of practice of medicine, 
which were springing up in communities, in which those par- 
ticular inquiries came from, 


DR. A, C, CHRISTIE 


Now, if we pass from that point on to the other defendants 
in this case—I am not going to name them name by name— 
but let us take Dr. Christie. Dr. Christie seconded a motion; 
that is what he did; he seconded a motion, but they will say 
to your Honor, “Yes” that is all, “but it was the resolution 
of Dr. Wilson,” and that resolution they have considered to be 
so important that they have quoted it in the indictment. 

There isn’t another thing Dr. Christie did; that is everything 
he did. They have not proved that he was active in any way, 
shape, or form, in connection with anything else done in 
furtherance of this conspiracy, but in that lone, isolated act. 

Now, let us examine that resolution, because we have 
heard so much of it; it is considered so important. What was 
the result of that resolution? They say it was adopted. That 
doesn’t give it any more force or effect than it had by its terms. 
It was a resolution to go to a committee for examination, 
study, and report back. That is all it was. The Society 
couldn’t take any affirmative step in the furtherance of the 
conspiracy, or in buying a dozen eggs, under that resolution. It 
couldn’t have incurred an obligation under the law on the 
strength of that resolution. The only reason that it is in the 
indictment—and we know why it is there—is because it sounds 
bad. It may be good advertising, propaganda—and the indict- 
ment is not above propaganda in the case—because if we 
can find something in the resolution that sounds bad, some- 
thing which the District Medical Society was doing against 
Group Health, we will spread it. It is just the same sort 
of a resolution which we make here before your Honor 
when we ask your Honor to take under advisement and 
study some action on a matter which is before the Court. I 
am asking your Honor now for a directed verdict. I am 
asking your Honor to take it under advisement as you sit 
here and listen. Am I doing something now to persuade 
your Honor to join a conspiracy against G. H. A. because, 
forsooth, I am asking that the conspiracy charge here be 
dismissed? The terms of that particular resolution do not 
do more than ask another committee of the District Medical 
Society to study and report back, and Dr. Christie seconded 
that kind of a motion. Negative action. In no way positive, 
save and except that whatever was done in that case would 
be done not in pursuance of that resolution but after careful 
study by a committee of the American Medical Association. 
Your Honor knows what that study brought forth. It 
brought forth the resolution of December Ist, and now they 
criticize that because they say it is camouflage. We did 
nothing except with the basest of motives, and with only one 
objective; to destroy G. H. A. 

That is everything Dr. Christie has done, and because he 
seconded a motion for the adoption of a resolution which 
looked toward careful study and deliberation on the part of a 
committee he, therefore, now is charged with the full knowl- 
edge of this conspiracy, and the intention which he had in 
seconding that motion was to further this conspiracy, as alleged 
in this indictment. 

Now, of course, one more thing: if any isolated act done 
by any single member charged as a conspirator is prima 
facie proof that the individual is a conspirator, why, we 
might just as well wipe out of the books the rules of evi- 
dence, and I know of no armor plate which anyone can wear 
to protect himself securely against being charged with being 
a conspirator. Now, let us come down to the entire case, 
including all of these defendants whose names have not yet 
been brought individually to the attention of the Court. I 
am going into the corporate defendant for a moment. Let 
us take the Washington Academy of Surgeons. What proof 
is there in this case that the Washington Academy ever 
joined in the conspiracy whatsoever? There is proof here 
that the Washington Academy of Surgeons had referred to it 
for its report the question of Dr. Selders’ qualifications, and 
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they recommended back that Dr. Selders didn’t have the 
qualifications which would warrant his admission to the staff 
of the hospitals which had made the request for the informa- 
tion. That is all there is. That leaves the record in this 
shape: if they wish us to guess then our guess is as good 
as theirs as to why Dr. Selders didn’t have the qualifications, 
and if it is to be made a guess then the guess which is based 
on the common experience of mankind with respect to respons- 
ible individuals charged with the performance of a duty must 
prevail. 

I don’t know on what theory the prosecution can move 
this Court to think that every motion which is made by any 
human being which came in contact with G. H. A. trans- 
formed that individual from the honest, upright, reputable 
citizen, which he has always been, into a base conspirator to 
accomplish the destruction of G. H. A. 


Your Honor knows that if the report of the Washington 
Academy of Surgeons can be considered to have been made 
with an honest purpose, after investigation made to advise 
those who have made the inquiry as to the doctor’s qualifica- 
tions, that interpretation must, under the law, be adopted. 
We do not have to go further than a case which was tried 
here in our own Court, in which Justice Letts had before 
him the same question which I am presenting to your Honor 
now and which he disposed of on a motion for a directed 
verdict. It is only a few paragraphs, if your Honor please. 
It is the case of U. S. v. Drivers, Chauffeurs and Helpers, 
Local 639, of the International Brotherhood of Teamsters, 
Drivers, Stablemen and Helpers of America. He said this: 


“Tt would be impossible for me in a few words to review the evidence 
in this case, or to announce any conclusions on the many questions of 
law that have been presented in argument of counsel, or to deal with the 
construction of these various acts which have been read. 

“T have approached this matter from what I thought to be the funda- 
mental ground, indeed an elementary ground, and have searched the 
evidence to determine whether or not the Government has shown criminal 
purpose. 

“I realize that intent, being a condition of the mind, is not always, 
perhaps seldom, susceptible of direct and positive proof. It is a matter 
of inference from facts and circumstances appearing in the evidence. 
The inferences, I think, lack the inference that arises from circumstances 
in the consideration of criminal procedure, but not only indicates guilt 
but it might be inconsistent with any rational theory of innocence.” 


Now, that is the burden this prosecution has sustained in 
the interpretation of the evidence presented to your Honor, 
as prima facie proof of guilt. It must be rationally inconsis- 
tent with innocence. 


“Here, of course, the intention sought to be shown is that the defen- 
dants entered into an unlawful plan to interfere with commerce and 
trade. We are not dealing with the subject as we would if it were an 
action for injunction, where only civil rights are involved; but here we 
are dealing with criminal elements. It seems to me that the evidence 
clearly shows that all these defendants did is just as consistent with 
innocence as with guilt, and in order to send this case to the jury, it 
would be necessary for me to find, in finding a prima facie case, that 
the evidence did preponderate at least in favor of the Government theory. 

“IT am of the impression—” 


And then the Court proceeds to examine a piece of evidence 
that came in: 

“T think we might determine the purpose and intention which under- 
lay the conduct in the light of what had been barred with respect to this 
jurisdictional question, and the knowledge which the defendant had of 
the outcome of it. 

“Therefore, all told, I am of the opinion that the Government has 
failed to make out a case by the substantial evidence which would justify 
this court in allowing a verdict to stand upon it. According I will call 
the jury and sustain the motion of the defendants to direct the verdict.” 


Now then, isn’t it just as consistent with the theory of 
innocence on the part of the Academy of Surgeons to say 
that those men who are listed—the finest surgeons in the 
District of Columbia; every doctor who practices surgery 
generally is on it—to say that they acted innocently rather 
than to sweep that aside, and with reference to this prosecu- 
tion, and for its purposes say that every Jast one of them 
has suddenly transformed himself into an individual who would 
stoop to disqualify a qualified surgeon solely in pursuance of 
this conspiracy? I think, if your Honor please, to have charged 
the Academy of Surgeons in this case is an insult, I think it 
is groundless and baseless, on the evidence; and I think it is an 
attempt to smear these individuals so that perhaps by that smear 
the Court will weigh the evidence through that dark smear cast 
upon them instead of the Jaw. | ‘ 

There isn't a single thing against this Academy of Surgeons 
as a separate organization of individuals which justifies the 
inference that at any time they had knowledge of this con- 
spiracy or that they knowingly and intentionally did what 
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they did—and they did nothing but make an investigation of 
a man whom the prosecution has not dared to put on the 
stand—with any legal intent or purpose. 


HARRIS COUNTY MEDICAL SOCIETY 


Now then, let us come to the Harris County Medical Soci- 
ety. That is all made out by and through correspondence, once 
more; inquiries back and forth. Now, I take it, if your Honor 
please, that if this Harris County Medical Society had a right 
to do what it did, then it could do what it did under the law, 
and unless they can show that that act was done intentionally 
and purposely in furtherance of a conspiracy, which was 
illegal in scope, then the Harris County Medical Society had 
a right to do just what it did do. Now, the Harris County 
Medical Society had a right to write to the District Medical 
Society in Washington in order to obtain information about 
one of its members, and the District Medical Society had a 
right to write to the Harris County Medical Society. If this 
were a suit for libel, qualified privilege would lie. 

Now, we find correspondence back and forth, and we find 
an investigation being made into the Harris County situation 
with reference to Selders joining in the work which they con- 
sidered to be unethical. If it is unethical then they had a 
right to discipline any one of their members and if such 
disciplinary action was not done in the furtherance of a 
conspiracy, then they had the right to do everything which 
they did, and they finally did nothing. That is the amazing 
thing in the case. They write, after their examination, as to 
whether or not they can do anything; they write to the 
American Medical Association; and there is correspondence 
back and forth, and finally neither side takes jurisdiction with 
reference to Selders, and Dr. Selders was never disturbed. 
Now, here is what they are charged with: they are charged 
with having done nothing save make an honest investigation 
to see whether they can do anything, and they are finally 
advised they cannot, and dropped the proceedings. 

Therefore, they are charged here because they made an 
investigation and after that investigation, upon being advised 
by one of their memberrs, they. decided nothing could be done. 
Now, because people study as to what to do, write letters, 
chat about it; therefore they have joined a conspiracy to 
accomplish the purposes as charged in this indictment. I 
submit that first of all the very essence is a combination, an 
agreement and breathing together, a meeting of the minds, 
on a common purpose; and if you analyze this testimony you 
will find a floundering around. What they did was to try 
to determine whether they could do anything. There was no 
agreement at all; one saying one thing and another another 
thing. Now they ask your Honor to, because John Brown 
expresses one opinion, and John Smith says, “No,” to hold 
one. Which one? Are we to be bound by John Brown 
because the prosecution asks that, or is it John Smith; or 
does it come once more to this: that under the law after all 
in a meeting of a society members thereof have the right to 
express their views and the membership is bound only by the 
act of the society as a society, and what was said by members 
in a meeting is not binding upon the membership as a whole, 
until it is reduced to the action of the society. 


AMERICAN MEDICAL ASSOCIATION 


Now, if your Honor please, I want to seriously bring to the 
Court’s attention the evidence against the American Medical 
Association. I presume there were 225 to 250 documents intro- 
duced in this case against the American Medical Association, 
and the individual defendants, officers thereof. 

We said we have documents, perhaps some sixty to eighty, 
which were signed by Dr. West. We have some fifteen or 
twenty signed by members of the Dr. Leland Bureau. We 
find an examination made of the Washington hospitals in 
which on the report thereof to the hospitals is attached the 
so-called Mundt resolution, but I say this to your Honor and 
I think it is a fair presentation of the evidence: 90 per cent 
of that testimony was introduced on the background theory; 
these resolutions about which your Honor just heard this 
morning. They are all reports to the house of delegates 
made by the various bureaus of the American Medical Asso- 
ciation to the house, or by the committees referred to, result- 
ing in the adoption by the house of delegates. They are all back 
in 1934, 1935, and 1936. Now, certainly we are not going 
to be charged with a conspiracy entered into Jan. 1, 1937, 
and in doing acts in furtherance of that conspiracy at a time 
when Group Health was not even organized; and, remember 
this, your Honor, the American Medical Association had the 
undoubted right to do every single act which it is charged 
was done in those years, 
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Section 3 of the Anti-trust Act has no jurisdiction outside 
of the District of Columbia, and when the American Medical 
Association met in its House of Delegates and adopted resolu- 
tions, it was doing what it had a right to do. Every letter 
which was written was written in accordance with that right, 
which it had the right to do. And the American Medical Asso- 
ciation cannot be dragged by the hind legs into this case unless 
you find that the American Medical Association, as such a 
distinct corporate entity, bound itself by some corporate act 
to get into this conspiracy. 

Now, what do we find? 

Ninety per cent, as I have said to your Honor, was on this 
background of this conspiracy which your Honor admitted 
on the theory it established some prima facie proof. Therefore 
ninety per cent of this evidence has nothing whatsoever to do 
with the conspiracy itself. 

Now, then, we have a meeting on November 6 in Chicago 
between two members of the District Medical Society, Dr. Hooe 
and Dr. McGovern, who had gone out to Chicago for advice 
in connection with the G, H. A. matter, upon the resolution 
which I advised your Honor some time ago was introduced 
by Dr. Stanton. We have the article of October 2 in Tur 
JoURNAL OF THE AMERICAN MepiIcat ASSOCIATION. 

Now, those two pieces of evidence, outside of some letters 
which were written, to the effect that we have opposed G. H. A., 
and statements made, such as “We have opposed G. H. A.,” are 
the only evidence in this case against the American Medical 
Association. 

Now, remembering again, that the American Medical Asso- 
ciation has the right to do in forty-eight states of the United 
States, just what it did, it had the right to write the article it 
did, and distribute it in forty-eight states of the United States, 
it had the right everywhere in this country, I mean, in the 
continental United States, except the District of Columbia, to 
do what it pleased so far as the Anti-trust Act was concerned, 
excepting only in the District of Columbia under Section 3. 

Therefore, your Honor ought to find that unless, beyond a 
reasonable doubt, there is evidence in this case prima facie to 
hold the American Medical Association in it, that it ought not 
to be dragged into it. 

In other words, ia deciding that question you cannot give 
to the statements made and the acts done by the American 
Medical Association the same quantum of evil interpretation 
which the prosecution argues as to all for the reason that with 
respect to all of it they had this undoubted right to do what 
they did. 

Now, what was done? 

Dr. Woodward wrote an article, and he wrote that article 
in October 1937. We have this meeting on Nov. 6, 1937. You 
will find that the sum and substance of the meeting in 
November 1937 in Chicago was “go back and employ attorneys 
ane act on legal advice.” Now, that is everything there is, 

say. 

They say “Ah, but the two met.” 

Suppose they did! 

The evidence is that the District Medical Society is a con- 
stituent member of the American Medical Association. What 
is more natural than that a constituent association would go 
to seek the advice of the national officers who have had the 
broader experience of having filtered into them the problems 
from the entire United States? 

Now, then, is that evidence, if your Honor please, that the 
American Medical Association joined a conspiracy in November. 
November the 6th, that is, after the publication of this article? 
Remember that the argument is made, and it was made to your 
Honor before all this evidence was in, it was made that that 
article was one of the worst conditions in the conspiracy 
that could possibly be shown. And yet we have, a month later, 
Dr. Woodward sitting in that same conference with Dr, West, 
and what came out of it? These conspirators seeking the end 
and object and purpose of this conspiracy as outlined in this 
indictment ? 

What did they say? “Go back and hire a lawyer and follow 
his advice.” 

_ 1 submit, we cannot make out this evidence, or torture into 
It some claim that the American Medical Association, as an 
association, has joined this conspiracy when the last act we 
have of this American Medical Association is that act where 
on November 6 they told the representatives of the District 
Medical Society to go back to plore ats and employ counsel. 

And I still wish to bring to your Honor’s attention the fact 
that Dr. Woodward in the publication of that article had the 
right to publish it. He didn’t have the right to publish it in 
the sense I have just discussed it, your Honor, but he had the 
constitutional right to do it. And before they can construe that 
as an act done in connection with a conspirator, they must first 
find that Dr, Woodward knew about this conspiracy, 


Now, what did Dr. Woodward know? Your Honor recalls 
the testimony. He came down here early in June, just before 
the convention at Atlantic City of the American Medical Asso- 
ciation. Dr, Zimmerman testified to the time. He came down 
here and he tried to get some information about the G. H. A. 
and he couldn't. They told him nothing. And he went down 
to the convention, returned, and in October he writes an article 
setting forth his views with reference to G. H. A. which are 
based upon, as is shown in the article itself, absolute statutory 
proof, the proof of the articles of incorporation; and he as a 
responsible official writes what his views are with reference to 
G, H. A., in a medical association journal whose circulation is 
among doctors, to advise the profession of what his views are 
with reference to the G. H. A. Does that mean that the Ameri- 
can Medical Association joined the conspiracy by that act? 
Are they arguing that the American Medical Association com- 
mitted that act in furtherance of a conspiracy? 

If your Honor please, and I want to insist upon that point, 
you cannot piecemeal this conspiracy. This conspiracy if it is a 
picture puzzle, has been put together; and when you want to 
hold a conspirator or one party in, you cannot take something 
out of the picture puzzle and say here it is. That doesn’t make 
the conspiracy. This conspiracy is one—nothing else! They 
have detailed the three manners, the three ways, in which this 
conspiracy is supposed to be accomplished; By the denial of the 
right of consultation; by the refusal of admission to hospitals ; 
and by the difficulty thrown in the way of G. H. A. on member- 
ship in staffs, both their own staffs and the staffs of hospitals. 
On October 2 there hadn’t anything developed. Everything 
that happened happened after Dr. Woodward wrote his article. 
Nothing was done with respect to anything up to October 2 
except they start pulling out these statements made in the 
minutes of meetings of the District Medical Society. That 
doesn’t bring home the knowledge of a single one of them to 
anybody in connection with the American Medical Association ; 
and they didn’t bring the knowledge of the American Medical 
Association as such, Now, merely bringing the knowledge of 
something done to a single individual of the American Medical 
Association does not bring responsibility on the American 
Medical Association as such, an independent corporate entity, 
if the Court please. 

Now, what else do we find besides the article and the meet- 
ing of November 6? This is a conspiracy, if your Honor 
please. Let us examine it coolly and calmly in the light of what 
the law says. Woodward is called by the Medical Society in 
November 1938. Here is the conspirator. Here is the man 
who is so evil and vile a conspirator that he has written this 
terrible article about which there cannot be a possibility of 
justification, And when he goes to the society he ‘s called 
upon to make a talk at the meeting. G. H. A. is being dis- 
cussed. The prosecution is saying that G. H. A. was the 
subject of destruction in that meeting. If there was any way 
they could pronounce its death knell, they wanted to do so. 
And here is the arch conspirator, the man who spread all 
over and through the United States this destructive article. It 
didn’t go through the United States. It went to its members. 
It is a medical journal. It isn’t a funny sheet. Woodward 
stands up in that meeting, as late as November, and counsels 
them to get counsel and to be advised by their counsel. Now, 
it is an easy thing to charge all these people in this gigantic 
conspiracy. It is an easy thing to evolve a theory in one’s 
mind when sitting calmly down at a table. 

It is an easy thing to hurl at the faces of those others the 
vilest of imputations which motivates such conduct, but when 
you come to prove it calmly, when we come to examine the 
proof after it has been introduced, and when we come to say 
“Let us wait just a minute, Let us see if this particular 
individual is the kind of individual to do the things you say 
about him. Or let us see if after all, he isn’t a man just as 
you and I, entitled to your likes and dislikes, entitled to act 
in accordance with his likes and dislikes just so long as he 
doesn’t impinge illegally upon the rights of another so to do.” 

And we find right here that this worst of conspirators, if 
your Honor please, having written an article on October 2, 
on November 6 counsels legal advice for the members of the 
District Medical Society and then in conjunction with that 
when he is in Washington and invited to say a word at the 
District Medical Society he renews that advice. 

And does that sound like a conspirator acting in furtherance 
of a conspiracy? Or does it sound like the attempt of a pleader 
to drag by the heels into an indictment the names of men 
who should not be entered as conspirators and men who in no 
wise bound the ee nw Medical $s geal 

You remember when Laux was on the stand. I asked him 
whether or not he had any right, or his bureau had any right 
to fix the policy of the American Medical Association, And 


238 UaS A. 


US. 


what was his reply? “The policies of the American Medical 
Association and the acts which bind the American Medical 
Association appear in the action of the House of Delegates, or 
of those done by the Board of Trustees within the jurisdiction 
allotted to them under the constitution.” There isn’t a single 
act in a single House of Delegates report whick binds the 
American Medical Association with respect to a single thing 
on G. H. A. They quit in 1936. They go back to 1931, in one 
instance, And all of that evidence your Honor let in under the 
background theory. Ninety per cent of the evidence in here 
is on the background theory. “Ah,” but they say “we have 
Dr. West. Now we switch from Woodward over to West as 
the arch conspirator.” 

Dr. West was the general manager of the American Medical 
Association and in three or four letters and in the conference 
of Nov. 6, 1937 in Chicago he said “We have opposed G, H. A.” 
I am going to ask your Honor to think of the situation in the 
Apex case. I wonder what this prosecution would do if they 
had the evidence which the prosecution had in the Apex case. 
I wonder if they have in this case now the proof that these 
doctors went down and sat down in the G. H. A. clinic. 1 
wonder if they could have the evidence or what they would 
say about it if they had it, that the American Medical Asso- 
ciation sent a crowd down there and said “We camp right here 
in your clinic. We are going to break up your X-ray appa- 
ratus. We are going to see to it that you don’t allow anybody 
in here. We are going to prevent everything that is done in 
this clinic.’ That is what they did in the Apex case with 
reference to the hosiery factory. We didn’t do that. They 
assaulted, they committed crimes, they broke up the necessary 
machinery, they prevented hundreds of thousands of pairs of 
hosiery being sent out in interstate commerce. I wonder if the 
prosecution in this case had that kind of proof what they would 
be saying to this jury. 

And what did the Supreme Court say about it? The 
Supreme Court said “Unless those acts were done with an 
intent to interfere with interstate commerce, there is no 
jurisdiction to proceed under the Sherman Anti-trust Acct. 
And if those men did what they did not with an intent to 
interfere with interstate commerce, we don’t care what their 
intentions may have been so long as the evidence does not 
show their intent was to restrain interstate commerce.” The 
Court had no jurisdiction to proceed. And yet that case had 
to go clear to the Supreme Court to decide what everybody 
knows, outside of the heat of a trial, what common sense tells 
us. In this case you cannot tell me where anything Dr. West 
wrote is anything more than the truth. Has Dr. West no 
longer the right to be opposed to anything except what the 
prosecution wants or likes? What has Dr. West done in the 
evidence to oppose G. H. A.? Point to a single act. Show me 
a single thing Dr. West has done which shows an intent to 
restrain trade in the District of Columbia. If your Honor 
please, in the face of cases which the Supreme Court has dealt 
with, take the last case, if your Honor please, which the Court 
had before it, the case on the jurisdictional dispute, just what 
this dispute is if you want to make it that—they are making 
it a dispute in this case between the—I don’t know the phrase 
they wish to place upon it—payment for service as against pre- 
payment on a cost basis. 

There is a dispute that existed. Have you found a single act 
done, if your Honor please, tending toward the restraint of 
trade in the District of Columbia? Except acts which they 
must interpret to be such, Can you point to a single positive 
act done by a single defendant in this case which tends to 
restrain trade in the District of Columbia? Every single act 
which any one of these defendants has been charged with doing 
requires for its completion the independent act or conduct of a 
stranger or a third person. The restraint of hospitals is 
predicated upon the December 1 resolution. That December 
1 resolution is not self executing. It depends for its effective- 
ness, if at all, upon the independent action of third persons, to 
wit, hospitals. And those hospitals may do or may not do 
anything they choose about that December 1 resolution. Is 
there a single threat in this case that they would do anything 
to a hospital if the December 1 resolution was not complied 
with. But the prosecution say “Oh, we must guess there was. 
No, we don’t. We don’t guess in criminal cases. We prove. 

Now, then, where do you find, if your Honor please, anythin 
that compares to what was shown in the direct proof in suc 
cases as the Hutcheson case or in the Apex case? In the 
Hutcheson case where they sat down there and just prevented 
interstate traffic moving; they had their little jurisdictional 
disputes among themselves, but they pushed it to the extent that 
they would not permit the interstate traffic in the transportation 
or shipment of beer. Where do you find anything like that in 
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Let us get down to the reasoning which the Supreme Court 
has approved. And if your Honor please, I want to press 
firmly upon the Court at this time that if we are a trade 
organization, if we are engaged in trade, it doesn’t matter so 
far as the Sherman Anti-trust Act is concerned and the Clayton 
Act, or the Norris-LaGuardia Act whether you pin the label 
on this side “labor organization” or whether I pin the label on 
this side “trade organization.” We are engaged in trade. Our 
trade is the performance of our service, for a price. That is 
what they have stigmatized it. They have brought it out of the 
dignity of a profession down to the commercial plane of trade, 
sale and barter of medical care for a price. That is our 
business. We are engaged in trade. The Court of Appeals 
said so. All right then, if we are tradesmen, we have the right 
of tradesmen, and they cannot push us into an indictment upon 
one theory and say they hold us out of it upon another. 

They cannot say we have violated the law, the anti-trust law, 
with the one hand, when they know they can produce from the 
files the other which says that under that theory you certainly 
have certain protection. The Clayton Act did it and under the 
Hutcheson case the Norris-LaGuardia Act says that in a dis- 
pute or controversy of this kind they cannot move against us. 
Now, let us have no doubt of that, if your Honor please. I 
have here this Hutcheson case and also the pronouncement of 
the Supreme Court. 

Mr. Lewin:—Are you making this argument seriously? 

Mr. Leahy:—You bet I am. Don’t think I am standing here 
exercising my lungs. 

Mr. Lewin:—I was afraid you were. 

Mr. Leahy:—You are afraid of a lot of things that you don’t 
know yet. 

Let me give this to your Honor. 
please, am I making this seriously. 

I am not going to read to your Honor the Clayton Act. Your 
Honor knows what that says, This is the LaGuardia Act: 


“No restraining order or injunction shall be granted by any court of 
the United States, or a judge or the judges thereof, in any case between 
an employer and employees, or between employers and employees, or 
between employees, or between persons employed and persons seeking 
employment, involving, or growing out of, a dispute concerning terms 
or conditions of employment, unless necessary to prevent irreparable 
injury to property, or to a property right.” 

“and no such restraining order or injunction shall prohibit any person 
or persons, whether singly or in concert, from terminating any relation of 
employment, or from ceasing to perform any work or labor, or from 
recommending, advising or persuading others by peaceful means so to 
do; or from attending at any place where any such person or persons 
may lawfully be, for the purpose of peacefully obtaining or communi: 
cating information, or from peacefully persuading any person to work or 
to abstain from working; or from ceasing to patronize,” 
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and so forth. 


“Whereas under prevailing economic conditions, developed with the aid 
of governmental authority for owners of property to organize in the 
corporate and other forms of ownership association, the individual unor- 
ganized worker is commonly helpless to exercise actual liberty of con- 
tract and to protect his freedom of labor, and thereby to obtain acceptable 
terms and conditions of employment, wherefore, though he should be free 
to decline to associate with his fellows, it is necessary, that he have full 
freedom of association, self organization, and designation of representa- 
tives of his own choosing, to negotiate the terms and conditions of his 
employment, and that he shall be free from the interference, restraint, 
or coercion of employers of labor, or their agents, in the designation 
of such representatives or in self organization or in other concerted 
activities.” 


Now, with reference to that, here is what the Court says: 


“Were then the acts charged against the defendants prohibited or per- 
mitted by these three interlacing statutes?” 


That is the Sherman Antitrust Act, the Clayton Act and the 
LaGuardia Act. 


“Tf the facts laid in the indictment come within the conduct enumer- 
ated in Section 20 of the Clayton Act they do not constitute a crime 
within the general terms of the Sherman Law because of the explicit 
command of that section that such conduct shall not be ‘considered or 
held to be violations of any law of the United States.’ ” 


Now, if your Honor please, that phrase, the phrase “labor 
organization which is organized not for profit”—we have here 
a trade organization organized not for profit. 

Now, if they say that it is a wide stretch to appeal to the 
Clayton Act in this particular, I say it is no wider stretch than 
they made when they appealed to the Sherman Act to make 
us a trade organization. 

Mr. Lewin:—You mean when the Court of Appeals said it. 

Mr, Leahy:—I meant you made it. 

Now, if we are a trade organization, we are a trade organiza- 
tion. Now, he seems to say “Oh, well, you aren’t a labor 
organization,” Well, what are we? Our service is labor. 
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They so state it. They have offered evidence in here of the 
hospitals. Because the hospital report of the Emergency Hos- 
pital says that the business done shows it is one of the big 
business organizations of the District of Columbia. In other 
words, we are all in trade. 

But you cannot separate the difference. The Court of 
Appeals has said we frequently call a bricklayer or a boot- 
maker a trade. And there is no doubt in the common law all 
the way down, trades or engaged in trade. It doesn’t make 
any difference so far as the protection of the law is concerned. 

If the Sherman Law says you can do it to the bricklayer or 
the paperhanger or the painter, and now the Court of Appeals 
has said that trade is so broad as to include the practice of 
medicine, then I say, your Honor, we have a right to protection 
under the Clayton Act. 

Now, what does it say? 

Remember, the hospitals are just as much engaged in trade. 

Here are three groups all engaged in the conspiracy, 

“So long as a union acts in its self-interest and does not combine with 
non-labor groups, the licit and the illicit under Section 20 are not to be 
distinguished by any judgment regarding the wisdom or unwisdom, the 


rightness or wrongness, the selfishness or unselfishness of the end of 
which the particular union activities are the means.” 


Now, if your Honor please, so long as a union acts, a union 
is a trade association. That is all it is. A trade organization. 

So long as a trade organization acts in its self-interest—and 
that is all that was done here under any charge—and does not 
combine with non-trade organization groups, the licit and the 
illicit under Section 20 are not to be distinguished by any 
judgment regarding the wisdom or unwisdom, the rightness 
or wrongness, the selfishness or unselfishness of the end of 
which the particular union activities are the means. 

Now, I say if we are what they have pronounced us to be, if 
we are this trade organization, if the word “trade” means what 
the Court of Appeals has said it means, and if all it means is 
that actually we are just simply a labor organization—because 
that is all we do—we aren’t engaged in any other activity, it is 
a nonprofit organization—and I say that you cannot stretch the 
law in order to strike us on the rebound and deny us the defense 
of the law to which we are entitled against attack. 

The Court just went further in another decision involving a 
milk dispute between producers and the union, the drivers; 
out in Chicago. 

What did the Court do there? It protected a milkman. Per- 
haps we aren’t as high as a milkman. Perhaps the doctor ought 
not to receive quite so much protection under the law as the man 
who milks cows. Perhaps the dairyman engaged in trade is 
engaged in a trade which they will gladly give the protection 
of the law to. They didn’t, even there. But the Supreme Court 
said they must. 

Now, if the producer of milk, the ordinary dairy, is entitled 
to the protection of the Norris-LaGuardia Act, all three acts 
placed together, the trilogy of them, and if the Court of Appeals 
upon their urgency his pronounced that we are tradesmen, then 
upon what theory does this stretch of the imagination of the 
prosecution bring us to the point that it is out of the question 
that we should have any protection under the law? We are out 
in a plain or an island of utter abandonment where we have no 
rights left except to do the best we can where they hurl these 
charges against us. 

I submit upon that theory as the case now stands they have 
proved it. They have proved us to be tradesmen. They have 
introduced evidence here before this jury that hospitals are 
nothing more than trade institutions; trade institutions for one 
purpose it was brought out, that is, for the care of the sick. 
And we think we have the right to the protection of a trade 
organization which the Clayton Act and the Norris-LaGuardia 
Act give to us. 

I have already talked longer than I expected, if your Honor 
please, on this argument. But I say there has been no proof 
whatsoever here that the American Medical Association is in 
any way joined in the conspiracy. The only acts which they 
have brought forth as the acts of the American Medical Associa- 
tion relate only to the background theory. The acts which they 
have brought forward are so nullified by other acts which 
they find, for instance, with reference to the defendantWoodward, 
with reference to the defendant West—there is nothing which he 
did, absolutely nothing is shown which he did. He said, “We 
have opposed it.” They have a right to oppose it, if your 
Honor please. The mere stating of opposition is not stating 
with the knowledge of a conspiracy which not yet had ever been 
formed according to the theory of the prosecution. And when 
we come down and in the same sort of analysis of the testi- 
mony in this case, we find that not an act is urged against 
Leland. Well, how is he responsible here? What has he done? 


Every single letter relates to the background of the conspiracy. 
Because someone writes him a letter and he answers back: 


“T have just been advised that the Comptroller General has declared 
the H. O. L. C. loan illegal,"— 


probably it was published in the newspapers. He states some 
friend advised him of it. Can he be held as a conspirator with 
a knowledge of this? 

Take Dr. Fishbein. Not a thing against him. But they ask 
your Honor to hold individually these members for a full 
knowledge of this conspiracy or for joint acts of their own 
with others in the performance of acts in the furtherance of this 
conspiracy. Now, simply because Dr. Fishbein happened to be 
the editor of the American Medical Association, Dr. Woodward 
was the head of another bureau, and Dr. West was the general 
manager, I submit there is no law which can be appealed to 
to state there was any conspiracy in this case such as is outlined 
in the indictment, and such as these defendants should be held 
in as prima facie defendants. 

And for that reason, if your Honor please, we ask for a 
directed verdict, particularly with reference to those particular 
defendants whom I have mentioned; generally one and all of 
them; more particularly, as we have just stated, with reference 
to the individuals corporate and associated defendants, and 
in a group as to each and all. 

And if your Honor please, we have prepared here the for- 
mal motions with reference to certain allegations in this indict- 
ment which I should like to file and present the other side with- 
out going over, to take up the Court’s time further with them 
but will hand them to counsel. 

There is a copy attached to each, and we will distribute them 
to the prosecution. 


(The motions referred to are as follows :) 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, ) 
Plaintiff, ) 

vs. ) No. 63,221 
AMERICAN MEDICAL ASSOCIATION, et al., ) 


Defendants. ) 


MOTION OF DEFENDANTS FOR A DIRECTED VERDICT 

Come now the defendants American Medical Association, The Medical 
Society of the District of Columbia, Harris County Medical Society, 
Washington Academy of Surgeons, Arthur Carlisle Christie, Coursen 
Baxter Conklin, James Bayard Gregg Custis, William Dick Cutter, 
Morris Fishbein, Robert Arthur Hooe, Roscoe Genung Leland, Leon 
Alphonse Martel, Thomas Ernest Mattingly, Francis Xavier McGovern, 
Thomas Edwin Neill, Edward Hiram Reede, William Mercer Sprigg, 
William Joseph Stanton, John Ogle Warfield Jr., Olin West, William 
Creighton Woodward, Wallace Mason Yater, Joseph Rogers Young and 
Prentiss Willson, by their attorneys and move the Court to direct the 
jury in the above entitled cause to return a verdict of not guilty as to 
each and all of the aforesaid defendants. 

And for cause therefor defendants state that no sufficient case has been 
made out against them and each of them under the indictment herein 
returned, to warrant and support a verdict on all or any of the charges 
alleged in said indictment. 

Edward M. Burke, 
William E. Leahy, 
Seth W. Richardson, 
Charles S. Baker, 
Warren E. Magee, 
John E. Laskey, 
Attorneys for Defendants. 


Similar motions were introduced covering the charges of 
restraint of Group Health Assn., Inc., restraint of its members, 
restraint of its doctors, restraint of other doctors, restraint of 
the Washington hospitals. 
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ARGUMENT ON BEHALF OF THE UNITED STATES IN 
OPPOSITION TO MOTION FOR A DIRECTED 
VERDICT 


JOHN H. LEWIN 


Mr. Lewin:—May it please the court, I take it that the 
purpose of any argument of this kind is to assist the court 
in arriving at conclusions, and I will try to bear that in mind 
in making my remarks. I certainly do not believe that it could 
help the court in any way for me to reargue the demurrer 
which was argued before your Honor for about a day, I believe, 
and then rear: in the Court of Appeals and decided. I do not 
think it could help the court for me to even dignify with an 
answer any far-fetched contention that the specific statutory 
exemption of labor unions in certain situations set forth in 
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the Clayton Act and with regard to precedure under the Norris- 
LaGuardia Act, would have any possible application here. And 
unless the court wants to hear me on an issue like that, I am 
not going to argue that. 

Tne Covurr:—I am inclined to think that I am bound by the 
ruling of the Court of Appeals. 

Mr. Lewin:—Yes. I do think that I might assist your 
Honor in calling the court’s attention to an extremely pertinent 
decision, an extremely recent decision, from the highest legal 
authority of the land, the Supreme Court of the United States, 
which was handed down on Monday last, and which corroborates 
and sanctions and affirms the soundness of the Court of Appeals’ 
decision in this case and clarifies the issues that are before your 
Honor. 

That case is entitled Fashion Originators’ Guild of America, 
Inc., v. Federal Trade Commission, and the opinion in the case 
is by Mr. Justice Black, and he speaks for a unanimous court. 
The case was decided March 3, 1941. 

Now, there are some superficial differences between that 
case and this, and I want now to concede them. 

The victims in that case, the people whose activities were 
restrained, were not medical cooperatives seeking to distribute 
services of that character to hospitals or doctors pursuing the 
economic side of their calling and gathering in their fees. But I 
take it that the fact that the victims in that case were manu- 
facturers of ladies’ dresses makes no difference here if we 
admit that the Court of Appeals has once and for all determined 
for the purposes of this case that the Sherman Act, Section 3, 
applies to restraint upon the activities of the victims in this 
case; but I must allude to it because I think that maybe we will 
save time if I do it. 

It is true that the victims of the conspiracy were doing 
different things. Now, what did the actors do in the Fashion 
Originators’ Guild case? They did things very similar to the 
things which the evidence in this case overwhelmingly estab- 
lishes that the defendants indulged in. And to make good on 
that point, let me read to your Honor what the court said on 
that: 

“Some of the members of the combination design, manufacture, sell 
and distribute women’s garments—chiefly dresses. Others are manufac- 
turers, converters or dyers of textiles from which these garments are 
made. Fashion Originators’ Guild of America (FOGA), an organization 
controlled by these groups, is the instrument through which petitioners 
work to accomplish the purposes condemned by the Commission.” 


That is, the Federal Trade Commission. The case came up 
from the Federal Trade Commission. 

“The garment manufacturers claim to be creators of original and dis- 
tinctive designs of fashionable clothes for women, and the textile manu- 
facturers claim to be creators of similar original fabric designs. After 
these designs enter the channels of trade, other manufacturers systemati- 
cally make and sell copies of them, the copies usually selling at prices 
lower than the garments copied. Petitioners call this practice of copying 
unethical and immoral,’’— 


I pause to ask if that has not a familiar ring in this case. 

You find it in every Sherman Act case including the case at 
bar. The way to reach your victim in a sanctimonious way is to 
use this term “unethical.” Here they were a little more honest 
than the defendants in the case at bar, because they added to it 
the claim that these people were immoral. So they were 
unethical in the sense that they were doing something which the 
petitioners did not like in competition with them, and the claim 
is also that they were immoral, and they “give it the name of 
‘style piracy,’ 
“and although they admit that their ‘original creations’ are neither copy- 
righted nor patented, and indeed assert that existing legislation affords 
them no protection against copyists, they nevertheless urge that sale of 
copied designs constitutes an unfair trade practice and a tortious invasion 
of their rights. Because of these alleged wrongs, petitioners, while 
continuing to compete with one another in many respects,”— 


as in the case at bar—‘“combined among themselves to combat”— 
Has that a familiar ring in this case? You remember in my 
reading of the minutes how on every page there was some plan 
offered by one of these defendants and the co-conspirators 
to combat. 
“and, if possible, destroy all competition from the sale of garments which 
are hate of their rorigibal creations.’ They admit that to destroy such 
competition they have in combination purposely boycotted and declined to 
sell their products to retailers who follow a policy of selling garments 
copied by other manufacturers from designs put out by Guild members. 


They are simply going to withhold, their trade. None of 
the members of our little group are going to have anything to 
do with these people whom they brand as unethical. or will not 
serye on their staffs, and they say, We will not consult 
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with them. We won't even let them use our hospitals’—which 
their resolution says the defendants have built up, although they 
are private concerns, 


“As a result of their efforts, approximately 12,000 retailers throughout 
the country have signed agreements to ‘cooperate’ '’— 


I ask if that has a familiar ring. In getting the hospitals to 
cooperate, formal resolutions were passed in this case designed 
for that very objective 
“with the Guild’s boycott program, but more than half of these signed 
the agreements only because constrained by threats that Guild members 
would not sell to retailers who failed to yield to their demands”— 


Oh, how similar to the overwhelming evidence here! What 
does the court do with that sort of situation, which is a plain, 
ordinary selfish boycott? We don’t like you. We don't like 
your business methods. Your competition hurts us. We will 
therefore take a sanctimonious Better Than Thou attitude and 
brand you as unethical, and we will employ this agency to 
discipline our members to boycott you, and we won't deal with 
you or sell, assist, or lend our countenance in any way to 
anybody who does deal with you. 

This is what the court says about that 


“Not only does the plan in the respects above discussed thus conflict 
with the principles of the Clayton Act; the findings of the Commission 
bring petitioners’ combination in its entirety well within the inhibition 
of the policies declared by the Sherman Act itself. Section 1 of that Act 
makes illegal every contract, combination or conspiracy in restraint of 
trade or commerce among the several states; Section 2 makes illegal 
every combination or conspiracy which monopolizes or attempts to monopo- 
lize any part of that trade or commerce. Under the Sherman Act ‘com- 
petition not combination, should be the law of trade.’”’ 


Citing the National Cotton Oil Case— 


“And among the many respects in which the Guild’s plan runs con- 
trary to the policy of the Sherman Act are these: it narrows the outlets 
to which garment and textile manufacturers can sell and the sources 
from which retailers can buy’’— 


Citing the Montague case and the Standard Sanitary Manu- 
facturing Company case— 


“subjects all retailers and manufacturers who decline to comply with the 
Guild’s program to an organized boycott’’— 


What does the court cite? The very thing that Judge 
Groner cited in upholding the indictment in this case—the 
Eastern States Retail Lumber Dealers’ Association against 
the United States, the famous White List case— 


“takes away the freedom of action of members by requiring each to reveal 
to the Guild the intimate details of their individual affairs’— 


Citing the case of the United States versus American Linseed 
Oil Company— 


“and has both as its necessary tendency and as its purpose and effect 
the direct suppression of competition from the sale of unregistered 
textiles and copied designs. In addition to all this, the combination is in 
reality an extra-governmental agency, which prescribes rules for the 
regulation and restraint of interstate commerce, and provides extra- 
judicial tribunals for determination and punishment of violations,”’— 


Such tribunals, if you please, presided over by private indi- 
viduals, like the defendant E. Hiram Reede, and a private 
tribunal known as the Judicial Council, a private corporation 
of A. M. A. which passes on a man’s right to live and move and 
have his being and make a living and pursue his calling— “for 
determination and punishment of violations, and thus ‘trenches 
upon the power of the national legislature and violates the 


statute.’ ” 
How close that is to the issues in this case. That is all 


they were doing—punishing infractions of their rules. And this 
3 the position of the Government in this case and it always has 
een 


“Nor is it determinative in considering the policy of the Sherman Act 
that petitioners may not yet have achieved a complete monopoly, For 
‘it is sufficient if it really tends to that end and to deprive the public 
of the advantages which flow from free competition,’ "’ 


Citing a host of cases— 


“But petitioners further argue that their boycott and restraint of 
interstate trade is not within the ban of the policies of the Sherman and 
Clayton Acts because ‘the practices of FOGA were reasonable and neces- 
sary to protect the manufacturer, laborer, retailer and consumer against 
the devastating evils growing from the pirating of original designs and 
had in fact benefited all four.’ The Commission declined to hear much 
of the evidence that petitioners desired to offer on this subject. As we 
have pointed out, however, the aim of petitioners’ combination was the 
intentional destruction of one type of manufacture and sale which com- 
peted with Guild members, The purpose and object of this combination, 
its potential power, its tendency to monopoly, the coercion it could and 
did practice upon a rival method of competition, all brought it within the 
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policy of the prohibition declared by the Sherman and Clayton acts. 
For this reason, the principles announced in Appalachian Coals, Inc, v. 
United States . have no application here.” 


Just apply that language to our case— 


“the aim of petitioners’ combination’— 


And they wrote it themselves over and over again— 


“its potential power’’— 


Can anybody doubt it? 


“its tendency to monopoly, the coercion it could and did practice upon a 
rival method of competition’ — 


It did what? 


“brought it within the policy of the prohibition declared by the Sherman 
and Clayton Acts.” 

“Under these circumstances it was not error to refuse to hear evidence, 
for the reasonableness of the methods pursued by the combination to 
accomplish its unlawful object is no more material than would be the 
reasonableness of the prices fixed by unlawful combination.” 


Once you have that type of boycott described there—and that 
description is on all fours with the type that we have here, or, 
if anything, ours is worse—then it is not error to refuse to hear 
evidence on any claim of reasonableness of their motives or 
methods, and it is 


“no more material than would be the reasonableness of the prices fixed 
by unlawful combination.” 


And the court cites the Trenton Potteries Company case and 
the Socony-Vacuum Oil Company case in support of that 
proposition, : 

Here is an interesting feature, too: 

“Nor can the unlawful combination be justified upon the argument 


that systematic copying of dress designs is itself tortious, or should 
now be declared so by us.” 


Here was this absolutely groundless claim that Group Health 
Association was illegal and was violating Federal statutes. 

“In the first place, whether or not given conduct is tortious is a ques- 
tion of state law. In the second place, even if copying were an 
acknowledged tort under the law of every state, that situation would 
not justify petitioners in combining together to regulate and restrain 
interstate commerce in violation of Federal law.” 


If we are going to cite recent cases, it seems to me that is the 
case that applies to ours, and it bears out exactly the holding, 
as I understand it, of the Court of Appeals in this case. The 
Court of Appeals said that the indictment as drawn makes 
out, in and of itself, a violation of the Sherman law. If the facts 
establish that, then the defendants may be convicted. That is the 
only issue here—whether there is sufficient evidence to justify 
this jury in saying that the boycott described in the indictment 
was carried out as planned. That is the only issue. 

I cannot believe for one moment that it would help the court 
for me to discuss the evidence against all the defendants in 
this case. If I do that it is going to take me days. I cannot 
believe that your Honor can haye any doubts about the prima 
facie evidence against many of the defendants. 

Under the evidence before your Honor the boycott described 
in the indictment was planned and put into effect by somebody; 
and it must be too clear for argument that it was certainly 
done by the District Medical Society and the American Medical 
Association and the rest of the ringleaders, because it must 
be axiomatic that corporations like the American Medical Asso- 
ciation and the District Medical Society cannot perform acts 
of this kind without the intervention of a human agency. The 
grand jury has pointed out the ringleaders, the individuals that 
carried out this boycott for the corporations. So perhaps I 
out to dwell on those defendants upon whom Mr. Leahy 

welt. 

I will discuss, for instance, as an example, the evidence 
against Dr. Leland. It is an awfully easy job assigned to me, 
because Mr. Leahy has laid himself wide open. Without a 
shadow of justification he says that the only evidence in this 
case against Leland is composed of letters not written by him, 
but by some subordinates, and relating to the background of 
the conspiracy. I propose to demonstrate that that statement is 
completely inaccurate from the beginning to the end. 

But before I embark on that rather agreeable task, let me 
call your Honor’s attention to a little more law, and that law 
involves these principles : : 

All members of an illegal conspiracy do not have to know 
everything about the conspiracy or everything that everybody 
else has done in the conspiracy. That is also Hornbook law. 
It is enough if, knowing the general common design, he adds 
his little bit toward its accomplishment, If he put his brick 


in the wall he does not have to know the extent of the wall; 
he does not have to know the extent of the activities of the 
others or even the names of the others. 

Says the Court of Appeals of the Third Circuit: 

“Common design is the essence of conspiracy. A crime may be com- 
mited whether or not the parties comprehend its entire scope, whether 
they act separately or together by the same or different means, known 
or pupae to some of them, but ever leading to the same unlawful 
result, 


Citing cases— 

“All conspirators need not be acquainted with one another, nor need 
they have originally conceived or participated in the conception of the 
conspiracy, Those who come in later and cooperate in the common 
effort to obtain the unlawful results become parties thereto and assume 
responsibility for all done before.” 


Citing cases— 


“Nor does the mere fact that the conspirators individually or in groups 
perform different tasks to a common end split up the conspiracy into 
several different conspiracies.” 


And of course the cases are legion that bear out these 
principles. And with those principles in mind let us turn to 
the part which was performed by Dr. Leland and which the 
evidence shows was performed by him. 

First, let me deal with the subject of background. Those 
allegations of background alleged in the indictment were not 
put in there for ornament, and the Court of Appeals, in pass- 
ing upon the indictment, did not take them as ornament. The 
Court of Appeals commented upon that background and said 
that those allegations were relevant’to the statement of the 
crime; that they had something to do with the statement of 
the crime, and that it is only in the light of those facts that 
you can clearly understand the significance of the later acts. 

And so I differ from my friend when he says that the back- 
ground has nothing to do with the case. The law is against 
him on that. The background is asserted and is relevant in 
this case, because it shows the common design, the plan which 
the American Medical Association was carrying out for years 
against competition of this kind with a fee-for-service object; 
and their later activities in the District of Columbia are simply 
a later step in that complete master design. When they pushed 
that master design into the District of Columbia then the 
Federal law fell upon them. 

The indictment alleges as a part of this plan and design the 
power whereby the defendants were able to exercise their 
will upon their victims here: 

“Defendant American Medical Association maintains a bureau known 
as the Bureau of Medical Economics, which concerns itself with the 
economic organization of the practice of medicine. The said Bureau of 
Medical Economics has taken a leading part in carrying out defendant 
American Medical Association’s policy of opposing, discouraging, and 
suppressing Group medical practice on a risk-sharing prepayment basis.” 


The evidence shows that the head of that organization which 
was taking this leading part in the master plan, was a doctor 
of medicine—yes, a doctor of medicine, and also a doctor of 
economics, not practicing medicine but practicing birth con- 
trol—not with human beings but with economic ideas. And 
this Bureau of Medical Economics was really a birth-control 
clinic for experimentation and for freedom of thought; and 
this background evidence which is in the case shows that this 
doctor-economist had been busily engaged for years in active 
suppression and opposition against plans of this character. He 
had been damning the Ross-Loos Clinic and the Trinity Hos- 
pital and four or five or six other instances of this kind of 
practice up and down the land. And, just as typical of what 
that background evidence against him is, when the Cincinnati, 
Ohio, Medical Society writes and tells him that a Dr. Cook 
has gone out to the Ross-Loos Clinic and has become interested 
in this way of rendering medical service and plans to do the 
same thing in Ohio and, further, that this group that belonged 
to the local society had banded together and passed repressive 
resolutions against him, to the effect— 

“Does practice under a prepayment group plan, such as is being here 
proposed and which does not include all of the local qualified physicians 
of the community, but restricts itself to a small group, constitute a 
violation of Article 6, Section 2, of the Principles of Ethics of the Ameri- 
can Medical Association? 

“Shall membership in the Academy of Medicine of Cincinnati be with- 
held from physicians who are practicing in violation of this rule?” 


He was going to kick them out, just like Lee and Scandiffio. 


“Shall violation of this rule by a member of the Acad i 
sufficient reason for termination of his membership?” Eat nen Ase: 


There it is again. They were going to have another one of 
the trials, and they passed repressive resolutions and sent 
them to Leland for his information and advice—because they 
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all go back to this Alma Mater, this American Medical Asso- 
ciation, because they are afraid of it and because they are 
willing to use its power, and so they dutifully write in report- 
ing their restrictive practices. 

I say that is typical of this background evidence which the 
Court of Appeals said was relevant upon the issue of whether 
or not theses defendants violated the law. 

Now, let us come to the District of Columbia Society and 
refute right from the documents that are in evidence this claim 
of Mr. Leahy that there is nothing in the evidence with refer- 
ence to that. 

I wish I had jotted down what he said. He said something 
to this effect, that the only evidence in the record with regard to 
Leland is this background material, and not a bit of it had to do 
with the District of Columbia. I believe at one time, in the heat 
of his excitement, he said: 


“There is no evidence that the defendant Leland knew about the 
District Medical Society, even.” 


Well, let us see. Here is Mr. Leahy’s statement : 

“Every letter relating to Leland relates to the background of the con- 
spiracy. There is nothing against him except answers that were written 
in the background, and he did not even write them. He does not 
know, from this record, that there was a District Medical Society. He, 
just on this record, did not even know of it.” 


That is the claim that is put forth in seriousness before your 
Honor by Mr. Leahy. 

Let us see what he did in the District of Columbia to carry 
out this policy that he has been carrying out throughout the 
United States. 

Major General Ireland, your Honor may remember, learned 
about Group Health and about its perfectly innocent attempt 
to get a good medical director, Colonel Jones, and General 
Ireland took upon himself to write to the defendant Cutter 
and gave him that information and gave him Ireland’s impres- 
sions of what Jones had said, although Jones denied it. He 
said that Jones got the impression that this was an entering 
wedge to socialized medicine, and that he was dropping it like 
a hot cake. He said, 

“Just treat this information as if it blew in your window, as I do not 
want to be the person to embarrass the Surgeon General if there should 
be any embarrassment. Some of the prominent doctors in Washington 


are going to be wised up. It has just come to my knowledge and I am 
going to drop it on your desk.” 


That letter goes not only to Cutter, but as result of it he 
began his enforcing of the Mundt Resolution against five of 
the hospitals. But it shows on its face that it goes to Dr. 
Leland. And I don’t know where you could find more fertile 
ground for that seed to rest than in that birth-control clinic 
of prepayment plans. They think so much of it and it is so 
important to them, that bit of information, that copies are 
made of it and we have a separate copy in the evidence that 
comes from the Leland file, made for him, and it has his name 
at the top. 

Then the American Medical Association gets exercised about 
it and they have formal proceedings with regard to it, and in 
their proceedings we find this: 


“The following paragraph of a communication which Dr. West received 
from a physician in Washington was read’’— 


And they quote it. 


“The Group Health service affair of the Home Owners Loan Corpora- 
tion has already been incorporated and our Executive Committee had a 
meeting with some of their representatives last night and it certainly 
looks bad. It was brought out that it was possible for them to borrow 
money from the Home Owners Loan Corporation when and if necessary 
at any time for purposes in regard to the health problem. It was also 
brought out that there are 200 branches scattered throughout the United 
States,”” and so forth. 

“Just what is going to come out of the whole affair it is impossible to 
predict at this time, but there are going to be some conferences in an 
attempt to go along with this outfit if it is possible to do so to save our 
faces.” 


Mr. Leahy:—You do not mean to tell the court that that is 
an A. M. A. document? 

Mr. Lewin:—I do indeed. : 

Mr. Leahy:—You know that was not written by the A. M. A. 

Mr. Lewin:—Just wait a minute. I am going to tell the 
court who wrote. It was written by Dr. Herbst to Dr. West 
and was put by West before the Board of Trustees of the 
A. M. A. and copied into their minutes. I don’t get funny 
with this evidence, my friend. I don’t misstate evidence, I 
have never been guilty of it, to my knowledge. 

Mr. Leahy:—Just tell the court who wrote it. 


Mr. Lewin:—I am going to tell the court plenty about it: 
“Dr. Woodward reported information secured from a Washington 
physician over the telephone and by letter concerning this matter, and 
there was considerable discussion as to what the action of the A. M. A. 
should be. . . After the discussion the following action was taken: 
“Dr. Bloss moved that the Editor’— 


That is the defendant Fishbein— 


“and the Secretary and General Manager’’— 


Here is a doctor-editor and a doctor-general manager— 


“be authorized to proceed to inform the profession of the country as to 
the efforts of the H. O. L. C. to enter into the practice of medicine and 
as to the present status of the proposal to organize cooperatives by the 
Government.” 


I will come back to that again, because there is the germ 
from which came Dr. Woodward's, Dr. West's and Dr, Fish- 
bein’s A. M. A. articles which Mr. Leahy says in his argument 
started everything. 

“It was moved, and the motion was seconded by Dr. Bloss and carried, 
that Drs. Woodward and Leland be requested to go to Washington to 
see what they can learn and to try to advise the Medical Society of the 
District of Columbia, if that Society is willing to accept advice.” 


Oh, no! Leland had nothing to do with the District Medical 
Society! He knew nothing about it. 

Here is a formal resolution of the Board of Trustees author- 
izing him to go to Washington to advise with the District 
Medical Society about this particular matter, the matter being 
outlined in the Herbst letter to the Board of Trustees, which 
has just been read. Now, what happened? Did he go to Wash- 
ington pursuant to that authorization? Indeed he did. He 
came to Washington on several occasions in connection with 
this matter, as the evidence shows. 


“T had a long conference with a committee of the Medical Society of 
the District of Columbia about the cooperative movement being promoted 
by groups of Government employees.” 


This is not the meeting in November where Hooe and 
McGovern were together at that time. This is another one. 
This is as early as July 14: 


“The District Society is apparently very much agitated about the 
matter, but, as a matter of fact, there was very little that I could offer 
them in the way of suggestions as to what they might or should do. 
In accordance with authorization given by the Board of Trustees I have 
asked Dr. Woodward and Dr. Leland to go’’— 


Where? 
“to Washington’’— 


What for? 


“for the purpose of conferring with the Medical Society of the Dis- 
trict of Columbia, and they are to have a conference with the official 
representatives of the Society in Washington.” 


And later I will come to his statement which he made time 
and time again to the headquarters staff—which means the 
Doctor-Editor and Doctor-Manager, the Doctor-Lawyer, the 
Doctor-Economist and the Doctor-Policeman. The headquarters 
staff had done everything in their power to oppose and combat 
this organization. 

All right. We have got him authorized to go and we have 
got the Doctor-Manager to go. Did he go? Here is a telegram 
from the Doctor-Lawyer dated July 13, 1937: 


“Leland and I arrived Capitol Limited Wednesday Stop Leave it to 
your judgment to arrange a conference at which all essential persons 
will be present Stop It will apparently be necessary for the Society to 
employ counsel to guide it and presence of that counsel at conference 
is essential Stop If regular counsel is not available his representative 
or other counsel should be present Stop Please arrange so that we can 
leave Washington not later than Thursday afternoon July fifteen Stop 
Time of conference immaterial to us We shall be at the Mayflower.” 


That is signed by the defendant Woodward. 

That was July 13, 1937. On July 14, 1937 Woodward and 
Leland were here pursuant to that authority and in conference 
with the rest of the confederates with regard to suppressing 
Group Health, How do we know that? This same Dr. Leland 
who, his counsel tells you in all sincerity, I hope, did not even 
know there was a District Medical Society, had already received, 
June 5, 1937, this communication from Dr. Conklin—and_will 
you keep in mind that with this communication he received that 
mimeographed confidential prospectus. Dr. Conklin wrote him 
as follows: 

“T am enclosing herewith a plan that has recently come to our attention 
for development of prepayment medical service in Governmental bureaus. 


The potentialities of such a plan, if and when it is put in force in the 
capital city, should be readily understood, 
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“With hopes that I will have the pleasant opportunity of seeing you 
during the coming weck, I am, 
“Sincerely yours, 
C. B. Conklin, M.D., Secretary.” 


He has gotten his plan. It was read to the jury—this “enter- 
ing wedge to socialized medicine,” as they called it. He has 
gotten authority to come down and see what he can do. He is a 
man that has been able to do wonders in these other cases. 
That is his job, and we know he came. What transpired at that 
meeting? It was not at the District Medical Society; it was 
at some club, I think. The committee that had charge of this 
particular job met at the Metropolitan Club, I think. I am not 
sure of that. But here is an A. M. A. representative stationed 
in Washington whom we find reporting religiously through the 
summer to Dr. Woodward in an effort to give him ammunition 
that he can use in writing this attack in the October 2 issue of 
Tne JourNAt—John F. Hayes. He writes and says: 

“T attended the special meeting of the District Medical Society on the 
night of July 29. This special meeting was called for the purpose of 
hearing the report of the special subcommittee appointed to secure facts 
and information regarding the Group Health Association, Ine. > 

“Dr. Sprigg read a formal and somewhat lifeless report reviewing the 
facts and information which had been obtained regarding the Group 
Health Association, Inc. Nearly all of his facts were substantially the 
facts which you and Dr. Leland had supplied to the group which attended 
the meeting here about two weeks ago.” 


I am not going to bore the court by reading the minutes of 
the July 29 meeting and showing you that long report which 
Sprigg’s subcommittee had prepared and which Sprigg offered 
then; but there is testimony that nothing was in that report 
that Woodward and Leland had not supplied them with. So you 
may very well say that Leland was the author of it. 

Does it simply rest on hearsay evidence that Dr. Leland was 
here? Oh, no. The meeting is heralded by Dr. Conklin. He 
tells his anxious confréres that help is coming from the mother 
—Woodward and Leland are arriving on July 12 to assist them. 
And then on July 27 he says what they propose. Woodward 
had a suggestion that quo warranto proceedings might be 
brought. They snatched at anything to gain their end. They 
were not satisfied to leave the enforcement of the law in the 
hands of law-enforcement agencies, but they were going to 
institute and did initiate this whole abortive attempt which 
they call of questionable legality—questioned by themselves for 
their own ends, stimulated by them. 

But what does Leland suggest? Leland suggests another 
means. And I call your Honor’s attention again to the indict- 
ment. Your Honor knows those cases which the Court of 
Appeals cited showing that the means need not be alleged at all. 
The indictment alleges certain specific means and also other 
means; and another means which is perfectly clear from this 
evidence was a belated attempt to urge competition with Group 
Health Association. 

I wish I could take the time to trace that for you. But, oh, 
it is lurid! 

First, there are contentions on the part of the defendant that 
it has been their fault, that the low-income group has not been 
properly take care of; that they have been backward. You 
remember the exhortation for them to wake up or otherwise 
they would get this socialized medicine that they feared so 
much, if they insisted on practicing repressive tactics. 

And so, after Group Health Association had shown them the 
way—this horrible, unethical thing, as they would have you 
believe—they themselves decided to run in competition with it 
and combat it in that way. They use those very words. A 
number of them said the best way to combat it would be to 
set up another rival organization and enter into competition 
against it. 

In April of 1938 they had a committee headed by Dr. Riddick 
to formulate a group prepayment plan just like Group Health, 
except it was the Medical Society’s. Awfully unethical for 
anybody else to do it, but all right for us. Well, Dr. Leland 
is the man that gave them that assistance, 

t Tue Court :—That is what you advocate—competition, isn’t 
it? 

Mr. Lewin:—Free competition, but not the kind of competi- 
tion this was. 

Mr. Leahy:—Where is the evidence that Dr. Leland did that? 

Mr, Lewin:—Here it is. Give me the minutes of July 27. 
He had a very amusing little plan. 

Tue Courr:—I am more interested in hearing you on the 
evidence against the individual defendants, 

Mr. Lewin:—Yes, I am working now on Dr. Leland. 

Tue Courr:—So far as the law is concerned the law is laid 
down for me by the Court of Appeals, and there is no purpose 
in reading that. 


Mr. Lewin:—I am not going to read law; I am going into 
the evidence concerning Dr. Leland. Here is what the minutes 
of the July 27 special meeting as reported by Dr. Conklin 
show to have occurred : 

“The Secretary’—that was Dr. Conklin—“explained just 
what had been suggested by Doctors Woodward and Leland at 
the time of their visit.” That was the July 14 visit, when they 
came to see what could be done with G. H. A. 


“Dr. Woodward would advise quo warranto proceedings.” ‘Dr. Leland 
had given a sketchy verbal outline of a plan whereby a pool of money 
could be created, and from this pool the care of the sick could be 
financed.” 


Well, the boys snatched at that; that sounded good, and so 
Conklin wrote out to get more details about it. First of all, I 
ought to tell you that Dr. West thought that was a gootl idea. 
He discussed a cooperative plan at the Metropolitan Club, and 
then went back and reneged on it. Maybe it wasn’t wise for 


lh to start anything in the nation’s Capital ; it might do some 
good. 


Mr. Richardson :—Is that what he said? Are you making 
this up? 

Mr. Lewin :—I am characterizing it. I am telling you what 
Leland did. 


August 18, this man Leland writes back to Conklin: 
“Dear Mr, Conklin: 


“Since your letter arrived just as I was leaving the office for my 
vacation, I have had no opportunity to answer it until today. 
“The suggestion which I made at the committee meeting” 


Now, here is Leland’s statement of what he said when he 
was here: 


“is, in my opinion, a very simple one, involving nothing but cash pay- 
ments to those who wish to participate: It is based largely on the type 
of arrangement that has been in effect for many years and operated by 
health and accident insurance companies.” 


Of course it was horrible for the G. H. A. to do that; a 
terrible thing for them to do, but it was all right for the 
A. M. A. and was suggested by this very man Dr. Leland. 


“Briefly the plan would be for any group who desired to spread the 
cost of medical care to organize a benefit association or a mutual 
insurance company. The dues or premiums per member would depend 
on the amount of benefits to be provided. Benefits would be paid in 
cash to the beneficiary. They should be limited to $250 or $400 or $500 
in any one year, but the benefit for any one illness should not exceed 
75 to 80 per cent of the total amount of the medical and hospital bills 
for that illness. 

“There would be no medical panel; every member would have the 
right to choose any physician in the District of Columbia or anywhere 
else in the United States; there would be no designation of approved 
hospitals; the patient would be perfectly free to choose his own hospital 
or go to the hospital to which his physician ordinarily takes his patients. 
Patients in hospitals would submit their bills to the organization according 
to the regular schedule of charges. 

“The sole function of the organization would be to collect the dues or 
premiums from the members and to pay in cash to the members the 
amount of claims for medical or hospital services incurred for any single 
illness, Physicians and hospitals would then take their chances on col- 
lecting from the patients the amounts paid them for claims. There 
should be some sort of an identification card to indicate that the patient 
is a member of the organization. This would serve only to apprise the 
physician or the hospital that the patient would be reimbursed up to 
75 or 80 per cent for the services rendered.” 


Here is the profession that is above all question of finance. 
“Physicians would then take their chances on collecting from 
the patient the amount paid them for claims. There should be 
some sort of an identification card” and, 


“If the District Medical Society chose, it might authorize a 10 or 15 
per cent reduction from the regular fees for members of such an organi- 
zation, providing such an organization would be willing to make a settle- 
ment with the patient and physician or hospital jointly.” 


That doesn’t sound anything like “finances” and “trade,” 
does it? 

“This is being done in some places and apparently works entirely 
satisfactory. In Iowa, for example, the reimbursement to members for 
the cost of hospitalization is made by check payable jointly to the member 
and the hospital. This affords an opportunity for the hospital to collect, 
—_ a member cannot cash the check without the signature of the 
hospital, 

“If there are any further details in connection with this which you 
desire, I shall be glkd to do my best to clarify such points as may not 
be entirely clear.” 


And that was signed by Leland, and he sent a copy to this 
same gentleman, Dr. Woodward, who came down with him. 


All right now, on July 16 this same Woodward, this same 
Leland a with Woodward in presenting a report ee Dr. 
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West. On what subject? “Group Health, Inc., an apparent 
affiliate of the Home Owners Loan Corporation.” 

There it is in the evidence. Isn't there any evidence in the 
record that he knew anything about the situation? 
Tue Courr:—You don't need to read that. 
Mr. Lewin:—I am not going to read it; I will see if there 
anything else. 
Mr. Kelleher (to Mr. Lewin) :—Read the conclusion, 
Mr. Lewin:—I will read you the last sentence: 


a 
a 


“Tt (Group Health) is obnoxious to public policy for obvious reasons.” 


Who determines public opinion? Will you define it, and tell 
us what you mean by public opinion? 

“We,” says the American Medical Association, “simply 
reserve that indefinite standard for our own use, so we can turn 
it on any outfit we wish, without giving any explanation for it.” 

Your Honor well knows that if there had been a tribunal 
set up by law delegated with any such rule-making power as 
to brand organizations as contrary to public policy the whole 
statute would be unconstitutional, because lacking in limitation 
upon the delegation of power. I am not going to cover that. 

Here is the conference Mr. Leahy talked about, I don’t 
believe he talked for it, but Leland was right there. Here it is, 
Noy. 6, 1937, affirmative proof that he and Dr. Woodward and 
Dr. West sat there with Drs. Hooe and McGovern. Why were 
they sitting there? Hooe started off by reading something that 
indicated why they were there. He read the standing resolution 
which seems so innocent to my friend. This was it. The 
Medical Society of the District of Columbia, at its regular 
meeting held Noy. 3, 1937 adopted the following resolution: 

“That the President of the Medical Society of the District of Columbia 
appoint a committee of two members to go to Chicago as promptly as 
practicable to lay before the proper officials of the American Medical 


Association the views of this Society with regard to the activities of 
Group Health Association, including: 


“1, That inasmuch as the movement threatens to be nationwide in its 
scope, and affects every component organization of the American Medical 
Asscciation, it is the duty of the American Medical Association to oppose 
immediately with all its might this entering and possibly illegal wedge to 
the socialization of medicine. 

“2. That in view of the tremendous import of the Group Health Asso- 
ciation movement to the membership of the Medical Society of the District 
of Columbia, and also the profession at large and to the public, it is the 
opinion of the Medical Society of the District of Columbia that it is the 
duty of the American Medical Association to combat vigorously Group 
Health Association, Incorporated. 

“3. That the Medical Society of the District of Columbia waives any 
question of regional interference by the American Medical Association. 

“4 That the American Medical Association give a definite and imme- 
diate expression of its intended action in this matter.” 


Mr. Lewin:—That was the resolution passed by the Society 
which was submitted by Dr. Stanton. 

Now, there follows the transcript of the plottings that 
occurred at that meeting; and again it is my pleasure to 
correct my brother when he says that all that came out of 
that was some advice to get legal counsel. The doctors who 
left the District of Columbia to go out there for advice and 
assistance laid their cards on the table. They even went so 
far as to tell Leland and the others about these hospital boycotts. 
That was at the Sunday night meeting, it must have been 
October 31. They all met together and decided to put pressure 
on the hospital staffs. They wanted to know whether that was 
risky. One spoke up and said, “That is reasonable. Will the 
hospitals do it?” Woodward said it might invite some Congres- 
sional action if they did that. The propriety of doing the thing 
was not questioned by them; the question was whether the 
hospitals would do it. I just point that out as showing there 
was a thoroughgoing discussion of the whole issue; of the plot- 
tings right there in the presence of Dr. Leland. ; 

Mr. Leahy:—Now, you know that is a misreading of the 
evidence. 

Mr. Lewin:—No it is not. You can’t talk to me that way, 
because I have it right here. ; 

Mr. Leahy:—I can talk to you that way and tell you that it 
is not that way. 

Mr. Lewin ee will not be challenged and not_make good 
on it. Give me the part about the Lee and Scandiffio expulsion 
proceedings gone into at that meeting. 

Tue Court:—Pass on to something else. 

Mr. Lewin:—Is your Honor satisfied with 
Here it is: Canaeh 

ie i Health Association began on Monday last. 
Two pl gs poe no with Group Health were members of the 
District Medical Society. The third had sent in his application which 
had been withdrawn within the past ten days. There was nothing to be 
done about this third member at the present time. 


my statement? 


A.M.A. 


fl ae, LE 


That was Dr. Hulburt. 

“The resignations of the other two were received by the Medical 
Society of the District of Columbia within the week. A letter was sent 
to each of them asking him to appear before the Compensation, Contract 
and Industrial Medicine Committee. They did not appear but the Com- 
mittee received « communication from one of them. The Committee 
unanimously recommended to the Executive Committee of the Medical 
Society of the District of Columbia that disciplinary measures be taken, 

“Dr. Woodward raised the question as to whether the notice to these 
members had told them of the charges that were to be preferred against 
them and stressed the necessity for following strictly the procedure as laid 
down in the constitution and by-laws of the Medical Society of the Dis- 
trict of Columbia. Further discussion was deferred to a time when it 
could be gone into in detail by Dr. Woodward. 

“Dr. Hooe: In the matter of the H. O. L. C., what is your future 
program? 

“Dr. West: It is just exactly the same as it has been all the time, 
We shall continue fighting it in every way we can. We are going to 
get all the help we can get. We are at least going to keep on until we 
are instructed otherwise.” 


Mr. Lewin:—Then here is what Dr. Hooe says: 


“Dr. Hooe: Executive Committee recommended that a letter be 
addressed to the Medical Boards of the various affiliated hospitals in 
Washington, calling attention to the H. O. L. C. health group, insisting 
that the hospitals take cognizance of it, and, among other things, calling 
attention to the fact that the physicians employed by such group are not 
acceptable to the Medical Society of the District of Columbia. 

“In reply to Dr. McGovern’s question as to how far the Medical 
Society of the District of Columbia might go in controlling the hospitals, 
Dr. West expressed some doubt that the Society can effect such control.” 


There weren't any plottings at all there. 
Taking up Dr. West’s expressed doubts as to whether the 
Society could control the hospitals, Dr. Hooe asked: 


“Is it not, in your opinion, most reasonable that the hospitals should 
acquiesce in this matter? 


Dye West: It is reasonable that they should do it but as to whether 
or not they will, that’s another question. Suppose they don’t?” 


and then there is more of the same sort of thing. A complete 
exposé of what was going on there in the presence of Leland. 

Now, there were a few other documents in regard to Leland. 
One, Woodward writes to Conklin August 18, copy to 
Leland. He says: 


“Dear Dr. Conklin: 


“I thank you for your letter of August 14, stating the present position 
of the Medical Society of the District of Columbia with reference to the 
Group Health Association. 


“I understand from your letter that everything that was said and done 
by Dr. Leland and me in the course of our recent conference with the 
Committee then having the Group Health Association under consideration 
is now before the Committee duly appointed to study the matter. If 
there is anything in what either of us said or did that was obscure and 
that calls for explanation or elaboration, we shall be, glad to undertake 
to explain or elaborate it for the information and guidance of the Com- 
mittee. Neither of us has at the present time any further proposal looking 
toward forestalling the growth of the Group Health Association or toward 
preventing the organization and growth or similar groups in the District 
of Columbia.” 


Now, what is the upshot of all this? I can’t go along all day 
on one defendant. What is the upshot of it? It means perhaps 
that Leland did not suggest the blood-curdling things as did 
some of the others. It might be that a jury in its exercise of 
discretion might feel they would wish to relieve him, but 
certainly can anybody seriously argue, in the light of all that 
contemporaneous, documentary evidence that Leland did not 
know about this plan; that he did not confer with the rest of 
the conspirators, and that he did not hear and make suggestions 
with regard to it? It is just impossible for any serious, bona 
fide argument to be made, and so I say to your Honor, your 
task with regard to Leland is simple. 

Now, a word in regard to Fishbein; and I wish I could take 
more time on this. The testimony with regard to Fishbein 
rests so largely on that A. M. A. article. You will recall when 
the Board of Trustees, when they authorized Woodward and 
Leland to come here to Washington to advise, authorized West 
and Fishbein to make this announcement to the public, or the 
profession generally; that was it, the profession generally with 
regard to H. O. L. C. Now, what happened? The way they 
had to bring this out to the profession generally was through 
Tue JourNAL, and who, if you please, was the editor of TH 
JourNAt, and responsible for every line that went into THE 
Journat. The defendant Fishbein. 

Now the evidence shows that it is perfectly clear he passed 
himself upon that specific issue. The same Dr, Woodward was 
assigned the task of writing up the draft of the article, and he 
wrote up that draft and then the evidence shows he sent that 
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draft to the defendants West and Fishbein with a written 
communication in which he called their attention to the fact that 
they had been authorized to do such a thing, and here it was, 

Now then, my friend Mr. Leahy, who accuses me of mis- 
stating the evidence, tells you there isn’t a line as to Dr. 
Fishbein, There is a letter back from Dr. Fishbein. This is 
what Dr. Woodward sent to the Board of Trustees of the 
A. M. A.: 

“At the meeting of the Executive Committee of the Board of Trustees 
of the American Medical Association, June 29, 1937, a resolution was 
adopted authorizing the editor and the secretary and general manager to 
inform the medical profession of the country as to the ethics of the Home 
Owners Loan Corporation to enter upon the practice of medicine and as 
to the present status of the proposal to organize cooperatives by the 
Government. In response to your request for information concerning the 
matter, I submit the following report.” 


And it is signed by Dr. Woodward. The memorandum is 
for “Dr. West and Dr. Fishbein.” It says: 
“To avoid possible conflict on my part with the attached canons of 


professional ethics of the American Bar Association, I am submitting the 
accompanying material to you in the form of a report.” 


That is Dr. Woodward; he is lawyer and doctor. 


“If you decide to publish it, I hope that my letter will be published 
along with it so as to make my status clear, If you think the letter 
should be addressed to you or either of you, change can be made 
accordingly. 

“The minutes of the meeting of the Executive Committee, June 29, 
1937, show the adoption of the following resolution:’” 


Now I will give you the reply: 


“I am returning herewith the duplicate of the report on the H. O. 
L. C.; the original is being edited for use in the Organization Section of 
Tue JouRNAL. 

“Morris Fishbein.” 


That is in evidence. 

Woodward had already written that Fishbein didn’t believe 
he could run the article at a certain time but expected to run 
it at another time. How did the article come out, and what 
did it do? Mr. Leahy says after the article everything started. 
Everything started after the Woodward article, so he says, and 
although it is not strictly accurate, the fact is that-after the 
article appeared the defendants really did get down to business, 
Why? Because these minutes will show that up to that time 
while there had been a great deal of plotting, in the words of 
Conklin some people suggesting boycott, there had also not 
been complete unanimity of view in the District Medical Society. 
Some of the more liberal members seemed to think that it was 
incumbent on the District Medical Society to go along if they 
could save their faces by doing so with Group Health, or 
develop some kind of a prepayment plan, recognizing the crying 
need for it. So, in the late summer, the McAtee committee 
brought in what Dr. McGovern characterized as a rather weak 
report, in which he wanted the Society to go on record as being 
in favor of some kind of a prepayment plan, and when he 
brought that in he called attention to the fact that in a little 
while there would be an article in THE JourNAL OF THE 
AMERICAN MeEpiIcAL AssociaTION which they should read for 
their “guidance and advice,’ I think the phrase is. Notwith- 
standing that article, he thought this more liberal report might 
be passed. Then the article came down and that swung the 
Society against any liberal view; against any expression in favor 
of a prepayment plan, and over to the strictest kind of opposition 
and boycott of Group Health, and everything it stood for. And 
Dr. Groover, who is now dead, was the gentleman who offered 
that substitute resolution, which your Honor may recall. He is 
commended for it by the rest of the defendants, a number of 
them. He said, “This is the kind of fighting resolution that we 
ought to have brought in in the first place.” And I think Dr. 
Sprigg excused the Committee that brought in such a weak 
report, although he praised Dr. Grooyer’s substitute, by saying 
“We didn’t have the benefit of this article from the American 
Medical Association when we were deliberating.” I am going 
to quote from memory here, and I won't be accurate, but there 
were recitals in the Groover substitute which turned its back on 
any liberalizing. There were recitals there with regard to this 
A. M. A, article; that the District Medical Society was on 
record in favor of what was said there, expressed in that 
article, and the implications to be drawn therefrom, 

Now, you might not have drawn those implications, if you 
had read those articles in a publication, and I might not, but 
when you consider the circumstances under which they were 
written and published by the American Medical Association, 
and when you consider the interpretation intended to be placed 


on it by the District Medical Society, you will see how very 
important that article became and was; because that article, 
after a long rambling description of Group Health, most of it 
based on very inaccurate information and a lot of theorizing 
about the law, which turned out to be utterly groundless, turns 
to the implication. These are the sentences which certainly 
must be the ones that carry the implication. This article, 
written for a purpose and used for a purpose, not as a statement 
of fact; not the same kind of freedom of speech they wanted 
to deny poor Dr, Richard Cabot, who happened to make an 
address here at the Group Health banquet and then was called 
on the carpet by the American Medical Association and referred 
to his local society for disciplinary action; not that kind of 
freedom of speech that they wanted to report there—no, but 
dynamic freedom of speech: That was the instrumentality for 
the accomplishment of the design, and that instrumentality was 
adopted and published by the defendant Fishbein in the Organ- 
ization Section of the publication. But before I get to that, let 
me tell you another interesting thing. Some way they thought 
that, if they could discover that the Filene Foundation had con- 
tributed moneys to Group Health, they would have a very 
weak point. Why, I have never been able to understand. As a 
matter of fact, the Filene Foundation had not been contributing 
anything to it, except advice; but, nevertheless, suppose it had 
contributed a very substantial sum of money. I have always 
failed to follow or understand their reasoning in this connection, 
Assume the Foundation took the position that these people were 
sincere but that perhaps because they didn’t have sufficient 
financial standing they weren't “economically sound” but that 
it wasn’t just a bubble, and that they did advance some financiai 
assistance. Well anyway, these people didn’t know; they 
thought it might be a weapon if they found out, so they adopted 
this surreptitious way to make the discovery. Instead of 
writing to the Foundation, Dr. Fishbein suggested that Dr. 
Woodward get some third party, not identified with the 
A. M. A., to write a letter to the Filene Foundation and make 
this inquiry. Now, mind you, they are getting ammunition 
for this article, which I am going into in a moment; and here 
is this clever idea of smoking out what they said would be this 
dangerous fact, and they go so far as to suggest the type of 
letter that this third party should write; this third party who 
is not to disclose his interest or identity, is to write. 

Mr. Leahy:—Is that in evidence? 

Mr, Lewin:—It is in evidence. Exhibit 185. 

Tue Courr:—Let us go on. This case must proceed 
tomorrow. 

Mr. Lewin:—I have not been talking an hour and a half. 

Tue Courr:—I heard Mr. Leahy for an hour and forty 
minutes; I am going to hear you for a couple of hours. 

Mr. Lewin:—In answer to the suggestion that Dr. Fishbein 
didn’t suggest this surreptitious letter—here it is in Exhibit 
185—we say here is the article, and the implications to be drawn 
from the article: 

“As the members of the salaried staff of the Association are likely to 
be looked on by the profession generally in the community as on the 
outer verge of ethical practice, if not altogether beyond the pale, it is not 
clear how they are to obtain qualified consultants or procure hospital 
service for their patients.” 


This salaried staff is to be looked on as beyond the pale, 
although the salaried staff of the A. M. A. can plot against 
them. There is the implication; withdraw consultation, and 
keep them out of the hospitals, and it is repeated. 

“In any event, medical service under the Association would be likely 
to be handicapped by difficulties likely to he experienced in obtaining the 
best consultant service and hospital accommodations. Physicians who sell 


their services to an organization like Group Health Association for resale 
to patients are certain to lose professional status,” 


Now there is the act; you have the boycott. That is the 
boycott that is charged; the boycott which the proof shows 
was carried out. 

Now, this dynamic prompting was authorized by the Board 
of Trustees and carried out by the defendant Woodward, 
West and Fishbein and taken to heart for the information and 
guidance of the local defendants to such an extent that they 
ordered 1,000 extra copies and distributed them among the entire 
membership for their information and guidance, and from that 
prompting acta the Popa on the a ents of Group 

ealth, and from prompting came the consultant boycott 
and the exclusion from the sam. Pho : 

Now, in view of your Honor’s remark that you don't care 
ee Renae oy ee aller g 

HE — say that; I ted I would be glad 
to Fn cy two hours. I would like to heat the evidence as 
to the defendants, these individual defendants. 
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Mr. Lewin:—I could have made my argument much shorter 
if I had discarded the evidence. I thought your Honor did not 
wish me to do that. 

Mr. Kelleher:—I1 propose to deal with the individuals in the 
local Society and the defendant, Washington Academy of 
Surgery, if your Honor desires to hear some discussion on 
the latter. 

re ate Court:—I should like to hear as to the local member- 
ship. 

Mr. Kelleher:—How about the Washington Academy ? 

Tue Court:—Yes. 

Mr. Kellcher:—I will commence with it, then. The evidence 
shows that on January 29 and January 31, 1938, defendant 
Washington Academy of Surgery recommended to four hos- 
pitals, Columbia, Providence, Georgetown and Garfield, that they 
disapprove the application of Dr. Selders for courtesy privileges. 
The question presented, if your Honor please, is whether this 
act, obviously in furtherance of the conspiracy, was done by the 
defendant with the knowledge and for the purpose of doing 
something in aid of the conspiracy. Very briefly I shall cite four 
reasons, disclosed by the evidence, why your Honor must con- 
clude that there is a prima facie case at least which requires 
explanation by them, or by that defendant, concerning this 
action. 

First, the meeting of that Academy on Dec. 10, 1937, the 
minutes of it contain the following: 

“Discussion concerning G. H. A. It was suggested that the professional 
qualifications of the surgeons of that organization alone be considered, 
as a matter of public policy. However, a motion was passed requesting 
the hospital privilege committee to consider the ethics of any applicant 
as well as his strictly surgical training; ethics were understood to be as 
defined by the American Medical Association.” 


Your Honor will note that this resolution of the Academy 
on December 10 was adopted at the suggestion of Group Health; 
second, that the resolution, the purpose of it, was to test the 
right of Dr. Selders to participate in any of the hospitals on 
the basis, not only of his professional qualifications but on 
the basis of his ethical qualifications; and I don’t think I 
need go any further, so far as this evidence is concerned as to 
what was meant by the word “ethics,” the tyranny of that 
word has already been referred to by Mr. Lewin. What was 
meant was the participation with G. H. A. 

Tue Court:—What was the report of the Committee? 

Mr. Kellcher:— We don’t have in evidence the report of 
the Committee, but we have letters from Dr. Fishback to the 
four hospitals stating the Committee had recommended against 
the granting of courtesy privileges. 

Tue Courr:—Do the minutes show the nature of the report? 

Mr. Kelleher:—They do not; they show the action of Decem- 
ber 10th. 

Tue Courtr:—Is there anything in the letters or reports of 
the hospital to indicate whether it was passed on in one way 
or another, or both? 

Mr. Kelleher:—They give no grounds whatsoever; so we 
must look behind to see what the grounds were. That is the 
first point. 

We also have in evidence a letter dated December 9, from 
Dr. Fishback, the Secretary of the Academy, to the Chairman 
of the Hospital Credentials Committee, and this is what Dr. 
Fishback says: 

“T am anxious to talk to you.” That is Exhibit 446-A. 

“TI am anxious to talk to you before you reach any decision on Dr. 
Selders, especially if there is feeling that he will be disapproved purely 
because of his connection here in Washington. As a matter of policy 
and tact, and I believe for the good of general public attitude toward the 
profession, the question of his relationship to the Group Health Asso- 
ciation, Inc., should not be permitted to enter the discussion.” 


Bear in mind, this is December 9th, the day before the 
Academy rejected this suggestion of Dr. Fishback and decided 
to consider the matter, and let me show your Honor the cir- 
cumstances indicating the mutuality of interest between the 
members of the Washington Academy and the members of the 
local Society. 

In the first place, the evidence shows that every one of the 
forty-eight members of the Washington Academy of Surgeons 
was also a member of the District Medical Society. By 
stipulation the names of the officers and of the members of the 
Hospital Credentials Committee appear in evidence. Two of 
the members of the Academy were the defendant Christie and 
McGovern; two of the most active in the conspiracy. The 
president of the Society, Dr. John A, Cahill, was on_ the 
Executive staff of Georgetown Hospital, attended the meetings 
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of that Committee at which G. H. A. and Dr. Selders were dis- 
cussed, and at which action against Dr. Selders was taken. He 
was present at the October 2nd meeting of the Society at which 
the resolution concerning the adoption of THE JourNALt article 
and its implications was adopted. Furthermore, the members 
of the Advisory Committee, the Committee which was instructed 
to consider the ethics of the applicant, were also members who 
were active in the conspiracy for the Medical Society of the 
District of Columbia. Dr. Lyons, Chairman of the Committee, 
was a member of the Medical Staff of Childrens, and was present 
at a meeting of April 4th of that staff, at Childrens Hospital, at 
which a resolution was moved for adoption that Dr. Wall be 
instructed to arrange for a meeting of the members of the staff 
of the various hospitals to “adopt uniform rules concerning 
admission of G. H. A. patients in hospitals.” 

He attended the July 29, 1937 meeting of the Society, at 
which G. H. A. was discussed, and the Committee appointed 
to discuss the matter. The second member of that Credentials 
Committee, Dr. Barton, was a member of the Executive Com- 
mittee of the District of Columbia from April 1937 to July 1938. 
He attended meeting after meeting of that Committee, at which 
all of these matters were discussed; and I have these meetings 
here and am prepared to discuss them, if necessary. 

In addition, he was present—and let me point this out—at 
the October 11th meeting, November 11th meeting, at which 
the special hospital committee made its first report and sug- 
gested that Group Health patients be treated only by members 
of the staff of the hospital; and that report, your Honor will 
recall, was referred back because there was a little hole in it, 
namely, because Group Health doctors might already be mem- 
bers of the staffs. 

The third member of this hospital credentials committee of 
the Academy was Dr. Fred Sanderson, and who the evidence 
shows was a member of the C. C. & I. N. Committee of the 
Society; the very Committee which preferred charges against 
Lee, and the evidence further shows that Sanderson, in the 
absence of Hooe, brought out the charges of the C. C. & I. N. 
against Dr. Selders. 

The fourth and last member was Dr. A. L. Riddick, and he 
was a member of the staff of George Washington, which 
failed completely to take any action whatsoever upon Dr. 
Selders’ application. He was present at the meeting of October 
15 and at the meeting of November 11 of the Society, already 
referred to; and he was present at the meeting of March 2, 
at which the Executive Committee recommended that Dr. Scan- 
diffio be expelled. These circumstances clearly show what the 
Academy was doing in considering the ethics of the applicant; 
and, secondly, that the very parties who were active in the 
Society and in the hospitals in the city against Group Health 
were sitting on these committees which passed upon the ethics 
of applicants. Now, finally, and this is the last point on the 
Washington Academy, if there could be any doubt left in your 
Honor’s mind, this evidence will dispel it. 

The motion, the motion that the Credentials Committee con- 
sider the ethics of applicants was made by none other than Dr. 
Warren Segar. Dr. Segar was a member of the Hospital Com- 
mittee of the District Medical Society, the very Committee 
which was charged by that body on November 3 to carry 
out the hospital phase of this conspiracy. It is stipulated that 
Dr. Segar during the period from July 1, 1937 to July 1938 
was a member of that Committee. He was present at the meeting 
of November 3, when the hospital resolution was adopted, and 
also he responded to the letter of Dr. Warfield of February 
3, with which your Honor is familiar; the letter in which 
Warfield requested information from all members of the Com- 
mittee concerning the activities of the hospitals of which members 
were members of the Committee, concerning the G. H. A. 

Now that, your Honor, we submit clearly raises a prima 
facie case against the Washington Academy of Surgeons. 

First, the minutes; second, the Fishback letter; third, the 
fact that the committee considering Selders, the officers of the 
Academy, were active in the Society pertaining to the case; 
and finally the fact that Segar, one member of the hospital 
committee, was the one who put this resolution motion in the 
Washington Academy of Surgeons, 

Now, your Honor, let me come now to the same defendants 
to which Mr. Leahy referred this morning. 

As I understand it, he urged the Court to direct a_verdict 
for the defendants Young, Martel, Yater, Christie and Stanton. 

Tue Courr:—I didn’t hear him mention Yater. 

Mr. Kelleher:—He made this observation, your Honor. He 
made just a single resolution, I might as well dispose of this 
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thing right now. If Dr. Yater isn’t in this thing, nobody is. 
The hospital committee was designated on November 3 to then 
determine and report back to the Society on means for bringing 
to the attention of the hospitals the attitude of the Society con- 
cerning G. H. A. And you remember that resolution and the 
recital that the Society has in its power to hinder and obstruct 
G, H. A. if it can prevent patients of that organization from 
gaining admission to the hospitals. 

Incidentally, Mr. Leahy says the mere fact that Dr. Christie 
seconded that resolution doesn’t mean anything, that that is not 
in evidence against Dr. Christie. 

As a matter of fact, he did second it, and Dr. Prentiss Willson 
introduced it. 

Now, what did Yater do? 

On November— 

Tue Court:—Is he on the committee? 

Mr. Kelleher:—No, he is not, but I will explain his connec- 
tion. 

On November 11, just eight days after this committee was 
designated to act, Dr. Warfield reported back for the com- 
mittee and this is what he said. 

He said: “The committee had a meeting in my office a few days ago 
concerning this matter, concerning the November 3 resolution. 

“It is the view of the committee that the Society should recommend 
to all of the hospitals that patients of G. H. A. may be treated in the 


local hospitals but that such patients may be treated only by the members 
of the staffs of the hospitals.” 


But the hospital committee had been careless, and Yater 
pointed it out. 

He pointed this out, your Honor. He said: 

“Oh, well and good, but there is nothing to show, so far as we know, 


that G. H. A. doctors are not on the staffs of these hospitals or that they 
might not become members of the staffs.” 


And so, on a motion made by him—this is his motion of 
which Mr. Leahy spoke this morning—on a motion made by 
him this first resolution of the hospital committee was recom- 
mitted to the committee with instructions to come back with 
something else because this had this dangerous loophole in it. 

And as a result of that motion of the defendant Yater the 
hospital committee came back on December 1 with the December 
1 resolution recommending that all hospitals have on their staffs 
only members of the local society and of the A. M. A. 

Now, that is Yater’s participation. 

Of course, Yater was on the staffs of the local hospitals. 

Now, let me come to the defendants Martel and Young, 
because I think we completely disposed of Yater and Christie. 

Certainly if there was an action at any time in this con- 
spiracy of any kind whatever it was the action of Willson, 
Christie, and Yater. 

To consider Young and Martel it is necessary for me to 
stress, if your Honor please, what I don’t believe your Honor 
is aware of, and that is the significance of the action of this 
hospital committee of the D. M. S. 

As I have said, it was this committee which was charged 
with arranging to carry out one of the most important phases 
of this conspiracy, the hospital boycott. 

It was charged on November 3, it reported back eight days 
later with this resolution which Yater had recommitted. 

It reported again on December 1, reported through its chair- 
man, Dr. Warfield, a defendant in this case. 

And then the defendant Mattingly—on motion of the defend- 
ant Mattingly on Feb. 2, 1938 that the proper agency of the 
Society investigate what the hospitals were doing with respect 
to G. H. A. preliminarily to disciplinary action by the Society 
in the event that any of the hospitals were not complying with 
its wishes—and let me show you what the evidence shows— 
concerning the means which the hospital committee took—and 
this bears directly on Martel and Young—the means which the 
hospital committee took to determine whether or not the hos- 
pitals were complying with the wishes of D. M. S. preliminary 
to action by the Society in the event they were not. 

The action shows—the evidence shows that immediately 
thereafter, the day after this resolution was adopted, Dr. War- 
field communicated with every member of the committee to 
asearinit what each hospital in the District of Columbia was 
loing. 

And I think I should observe here that each of these mem- 
bers of the hospital committee represented a particular hospital. 

There were only eleven members and eleven hospitals in the 
District, and each of them represented a hospital. 


So Warfield communicated with each one of the members 
of that committee, and that is the evidence in this case, your 
Honor, by this letter of February 3 requesting information con- 
cerning what the hospitals were doing. 

Now, let me show you—Before I do that—Before I come 
to the evidence about Young and Martel let me make these 
observations ; 

After he had done that he sent a questionnaire to all of the 

hospitals and this questionnaire was returned by various mem- 
bers of the hospital committee with the various blanks filled 
out, 
_ I don't think your Honor would have any difficulty in look- 
ing at that questionnaire and concluding that it was part of 
the duty of that hospital committee delegated to it by the 
Society on February 2 as a result of Mattingly’s resolution. 

Then what did he do? 

He took those questionnaires, made that pencil notation which 
your Honor saw, listed the various hospitals, listed the various 
inquiries and then he put on 0-0-0 all the way through so far 
as the membership for G. H. A. doctors was concerned, and 
“Yes” as far as cooperation with the D. M. S. was concerned. 

And in that your Honor will note—Sibley has one member 
on, Scandiffio. 

The questionnaire shows that that hospital with Scandiffio’s 
name is stricken out. 

Now let me show you how this ties up with the official action 
of the Society. 

On March 28, 1938 the defendant Warfield reported to the 
Executive Committee that—and I quote— 


“All of the local hospitals are cooperating.” 


And that meets the Scandiffio claim of his rough draft. 

All of them are cooperating. 

Only one, and that is Sibley—has a member of G. H. A. on 
its staff, and that hospital has given assurance that it will 
take steps to exclude that doctor. Now, where is the impor- 
tance in this, your Honor? 

It is important for this reason, so far as Young and Martet 
are concerned. 

This is the action of that committee, and the resolution, the 
mechanics taken by a committee acting continuously from 
Nov. 3, 1937 until April 1938. 

And here is what Young did: 

Young answered the letter of February 3 in the following 
way—Young represented Casualty Hospital—and he said this: 

“To date we have had no application from any physician or surgeon 
connected with Group Health Association. 


“Tf there is any further information I can give you regarding this 
matter, I shall be glad to cooperate with you in any way.” 


Tue Court:—Was he a member of this hospital committee? 

Mr. Kelleher:—I am going to come to that right now, your 
Honor. 

I call attention also to the fact that he filled in this question- 
naire which Warfield sent to every member of the committee. 

That questionnaire for Casualty is identified as having been 
filled in by the defendant Young. 

Now, let me come to your Honor’s question. 

The stipulation does not show that Young is a member of 
the hospital committee of the Society. 

It shows this, however, it names all of the members, and 
then states “Proof of additional members may be made by 
either party in this case.” 

What does the proof show? 

The proof shows first, Exhibit 312, which has been identi- 
fied by Dr. Warfield’s secretary as having been prepared by 
her under the direction of Warfield, that exhibit carries a 
heading “Hospital Committee” and included in that list of 
members of the hospital committee is the defendant Young for 
Casualty. 

Second, your Honor heard the testimony of Rogers on the 
last day of the trial; president of the board of directors of 
Casualty Hospital. 

And let me quote that evidence so that there will be no 
mistake in the matter: 


“My recollection is”— 
and this is in response to questions by Mr. Lewin— 
“My recollection is that I knew that he’— 
and he is speaking of Dr. Young— 
“was a member of the hospital committee. I was probably informed by 


him, I don’t know just when, I don’t know whether he succeeded 
Dr. Lewis.” 
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But I combined this statement with Exhibit 312 which shows 
his membership on the committee, and I don’t think there can 
be any question; but whether there is a question, the fact as to 
whether he served on that committee; and combined with the 
additional fact that the evidence shows that Lewis was out of 
the country and in Panama and never returned, and that he 
was a representative of Casualty until he left; combining the 
additional fact that Young filled out the questionnaire for 
Casualty; that he answered the Warfield letter of February 3° 
and I submit that there could be no doubt in any reasonable 
man's mind on that phase, on this letter, that Young was a 
member of that committee and was acting—and was engaged 
in the activities of that committee, the important activities of 
that committee which led to the exclusion of Dr. Selders and 
the other doctors of G. H. A. from the staffs of the local 
hospitals. 

Now, one other fact concerning Young. I assume your Honor 
wants these details? 

Tur Courr:—Yes. I will give you a little time. Without 
going into too much detail. 1 remember the evidence pretty 
well, Just call my attention to the details. 

Mr. Kelleher:—My point is this: 

Mr. Leahy says we should segregate each act and put it 
under the microscope of the law, as he so picturesquely puts 
it; but you cannot do it that way. When we find any act 
here, it must tie that individual up with that committee if he 
is a member of the committee. 

Now, in addition to the activities of Young on the hospital 
committee there is this further fact: 

Young was on the credentials committee of Casualty. 

Bear in mind, your Honor, that the hospital committee was 
instructed to develop some means for bringing to the attention 
of the medical staffs and the boards of directors of the local 
hospitals the attitude of the Society towards G. H. A. 

Now, here is Young on the staff of that hospital. And what 
was the action of the hospital? 

First, the action of the credentials committee. 

And that is Exhibit 590. And this is what Young recom- 
mends : 

“The application of Dr. Raymond E. Selders has been duly considered 
and it is the opinion of this committee that the qualifications and expe- 
rience of this applicant at this time are such that disapproval of the 
application is recommended.” 


No other explanation. Nothing further. Nothing to show 
whether his qualifications were ever considered, but all of these 
circumstances showing that the defendant Young was in this 
thing up to his neck. 

Your Honor I think will also recall the fact that Mr. Kirk- 
patrick testified that he had a conference with Young and 
Rogers. 

Tne Court:—Yes, I remember. 

Mr. Kelleher:—In June 1938. 

Now let me come to Martel. Martel is also on this hospital 
committee. It was so stipulated. He is also on the Georgetown 
staff. By virtue of the resolution of November 3 he is the one 
who was elected to bring to the attention of the medical staff 
and the board of directors of Georgetown Hospital the attitude 
of the D. M. S. towards G. H. A. Now, let us see whether he 
did it (examining paper). Exhibit 516 is minutes of the execu- 
tive committee of the hospital staff, Jan. 20, 1938; shows that 
Rodriguez, Sister Rodriguez, requesting instructions concerning 
an emergency case in the hospital, and asking whether after 
forty-eight hours Selders should still be permitted to treat the 
case, The minutes say Martel thought Penniman was pressing 
Rodriguez on a good opportunity. Martel moved to inform 
Selders that an emergency no longer existed. That is Exhibit 
516. This is the gentleman of whom Mr. Leahy said there was 
no evidence whatever. 

Mr. Leahy:—You don’t call that evidence, do you? 

Mr. Kelleher:—Don’t say I don’t. Say you don’t. 

He was also present at the meeting of March 10, 1938, 
another meeting of Georgetown. And here is what happened 
there. The Berry letter was read, Your Honor will remember 
that letter. Inviting these hospitals to a meeting at which 
G. H. A. should be discussed. And here is what happened: 
A resolution was adopted at this time that any 5 C7 1B A. patient 
would be admitted and cared for by the doctor of his choice 
if that doctor was on the staff. And here is what Martel says. 
Martel says, “Now, Scandiffio is qualified but he has done 
something the hospital does not approve and G, H. A. would 
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like to have somebody say so.” And Martel first declined to 
go, finally, April 3, 1938 Martel appears at the meeting of the 
executive committee again. And here is what happened there: 
Sister Rodriguez requested a ruling on a patient of Hulburt's, 
and that, your Honor, was the Moriarity case, about which 
Hulburt testified. On motion by Stanton—and this is evidence 
on Stanton again—on motion by Stanton the hospital moved to 
adopt definition of Children’s Hospital concerning emergency 
cases. Now, what do these minutes show so far as Martel is 
concerned? At the very last they show that the defendant 
Martel was participating with knowledge in the meetings of 
the hospital in which G. H. A. was considered. What was the 
action of the hospital? That document was introduced this 
morning. In that document Selders was notified that his 
application for minor surgical, major surgical and gynecological 
cases was rejected. No explanation whatever. Rejected, your 
Honor, for minor surgery; surgery which Halstead testified 
any general practitioner is qualified to perform. 

No explanation for that! 

What other reasonable explanation could there be than that 
Martel, the representative of the hospital committee in that 
hospital, was succeeding in persuading that hospital to reject 
Selders because of his connection with G. H. A. 

One other defendant, then, and I am through, and that is 
the defendant Reede. The defendant E. Hiram Reede. Mr. 
Leahy says that all he did—and how anybody could do much 
more I am at a loss to explain—but all he did was to sit in 
the Lee and Scandiffio trial. But here is what he didn’t bring 
out; I believe he didn’t bring out that the defendant Reede 
was the officer who presided at that trial and ruled throughout 
the proceeding. Now let me point out one brief quotation. 
(Examining paper.) Well, your Honor, I am referring to the 
proceedings of the Scandiffo and Lee proceedings, and as I 
understand your Honor’s ruling— 

Tue Court:—That is in as to one purpose? 


Mr, Kelleher:—It is in as to what the defendants knew 
and did. 


Tue Court:—What is that? 

Mr. Kelleher:—There is some understanding. 
ae Court :—It was in for the purpose of showing who was 

ere. 

Mr. Kelleher:—Only for the purpose of showing who was 
there. It shows the defendant Reede was in attendance there. 

And let me show you what the minutes show, and I think I 
can correctly characterize the other evidence in the case. 

On December 10 the minutes show that the C. C. & I. M. 
Committee reported to the executive committee that because 
Lee had agreed to resign from G. H. A.—to resign from 
G. H. A—the C. C. & I. M. Committee was recommending that 
the charges against him be dismissed. And at this meeting, 
and this was the meeting at which Reede was presiding, and I 
believe the minutes show that he read that report of the C. C. 
& I, M. Committee—then on motion of somebody in the 
executive committee the charges against Lee and Scandiffio—or 
against Dr. Lee, were dropped. And as a result of these pro- 
ceedings the charges against the defendants in that case in 
which the defendant Reede in this case presided, Dr. Scandiffio 
was expelled from the Society. 

I thank you. I am sorry, your Honor. There is one other 
point and that is the Harris County. Would your Honor care 
to hear me? 

Tue Court:—Proceed. Yes. I would like you to summarize 
what you understand. 

Mr. Kelleher:—Yes, your Honor. 

Let me briefly summarize first what occurred down there, as 
I understand it. The evidence shows that Homer Taylor was 
chairman of the State Association. Early in the fall—late in 
the fall, around October and November of 1937, Homer Taylor 
was communicating with the defendant Conklin. He was com- 
municating about G. H. A. And here is what Conklin wrote 
Taylor on October 30, He stated that G. H. A. was progress- 
ing, that a banquet was being held, and of course the president 
ee the Society chair at that banquet would be another empty 
chair. 

Then he goes on: 

“The staff is made up of three doctors, and you may have some 


interest in this in view of the fact that one of the doctors is a member 
of the Harris County Medical Society.” 


Taylor then replies to Conklin and says: 


“Please let me know as soon as possible so that charges of unethical 
conduct may be successfully lodged against Selders.” 
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Now, here we get to the Harris County Society. 

On Noy. 25, 1937, Ashburn, the superintendent of Columbia 
Hospital, dictated a communication to the secretary of the 
Harris County Society stating this: 

“We seck your”—and I am paraphrasing—‘We seek your aid in deter- 
mining the qualifications of Selders. Selders is an employee of an H, O, 
L, C. cooperative. The movement has caused”—and I am quoting— 
“much opposition in local medical circles. Selders”—and I quote again 
—“while educationally a well-trained man has not submitted evidence of 
special training.” 


And then he says this: 


“Because of the special circumstances of the particular case, any 
assistance you can give will be appreciated.” 


And what does Coole reply? Coole, who was on the staff, 
and secretary of Harris County, he says: 


“The record shows he is well qualified.” 


In addition he has also learned that he took a postgraduate 
course at Pennsylvania, and this should add to his training, 


“His record is clear but I have been informed that he is employed 
with H. O. L. C. Our board of censors is investigating.” 


And then this: 


“The Harris County Medical Society strictly condemns any such prac- 
tice and if the allegations are found to be true, Selders will be subject 
to disciplinary action.’ 


What occurs after that? Talley writes to Conklin, and Talley 
was the chairman of the board of censors of Harris County, and 
he writes this: 


“Harris County is very anxious to know the medical status”— 


not of Selders, but of G. H. A. That is what they are anxious 
for. Of G. H. A. 
“We are also anxious to know the ethical standing of the men who 


compose this staff, as one of the staff members belongs to our local 
society.” 


Conklin replies immediately, Jan. 19, 1938, Exhibit 80, and this 
is what he says; he describes the expulsion proceedings which 
have been instituted against Lee and Scandiffio. 

There is suggested now about what Harris County Medical 
Society ought to do. He points out that one of the doctors, 
Dr. Lee, resigned after the first night of the trial, and the other 
doctor however has continued and he no doubt will be expelled. 

THE Court:—Do you have the individual members, officers, 
of the Harris County Society as defendants? 

Mr. Kelleher:—No, your Honor. Just the Society. 

Talley reported—here is the action of the Harris County 
Society : 

Talley reported—and this is January 26, the first of the year, 
Talley reported on the matter of one of our members affiliated 
with a contract organization in Washington, D. C. 

This report was adopted. 

Now, what was the action of the Society that day? 

That is shown by a letter from Talley to Selders dated 
Jan, 31, 1938, and this is the crux of the matter, and I shall 
read an excerpt from the letter. 

The board of censors reported to the Society that from their 
interpretation of the code of ethics of the American Medical 
Association that it was unethical for one of our members to 
accept a position of this kind. 

This interpretation was upheld by unanimous vote of the 
Society. This interpretation that association with an organi- 
zation of this kind is unethical was upheld by a unanimous vote 
of the Society. And that is the chairman of the board of censors 
writing to Selders. And will your Honor note this last sig- 
nificant sentence: 


“Hoping you will continue to be with us and that we may hear from 
you immediately.” 


What more could there be for a suggestion that” the best 
thing for Selders to do if he wanted to be with them was to 
resign from G. H. A.? 

Selders wrote back requesting a frank statement of the grounds 
of the charge against him, 

Then Talley—well, your Honor, the evidence shows that the 
Harris County Society tried to pass the buck, and that is about 
all it amounted to, tried to pass the buck to the A. M, A. 

So it referred the matter to the Judicial Council and asked 
the A. M, A. for a construction of the constitution, that is, 


whether since Selders was up here in Washington and not in 
Texas, whether therefore there wasn't a dispute between the 
D. M. S. and the Harris County Society, and therefore shouldn't 
the Judicial Council take them out? 

Well, the Judicial Council rejected it. And then it went back 
to Harris County. And what occurred? 

Tne Court:—I think I remember that pretty well. 


Mr, Kelleher:—All right, your Honor. 


Tue Court:—They decided it involved a legal question and 


they couldn't go any further. 

Mr, Kelleher:—No, your Honor, they did go one step further. 
I would at least like to point out what we consider to be the 
significance of it; the evidence shows I believe that West wrote 
to the Harris County Society and said in effect, Look, there is a 
provision of the constitution which provides that if a member of 
a local constituent society leaves the state and goes to some other 
state and doesn’t take out membership in another state society, 
he loses his membership in that society. In the local society, 
from which he leaves. 


So what do they do? They require Selders to transfer or to 
make application for transfer from Harris County to the D. 
M. S. And the last thing the evidence in this case shows is 
that his application for transfer is accepted. And what is the 
result, your Honor? What other result could there be than 
that they got him out of the Harris County Society and now 
they are going to leave it up to the defendant D. M. S. to 
ed him out? And the indictment was returned about a month 
ater, 


Tue Courr:—Well, they refused to take any action against 
him being employed in G. H. A. 


Mr. Kelleher:—No, your Honor, There are two answers to 
that. In the first place, they did take action. The board of 
censors found he was unethical. The Society adopted it by 
unanimous yote. Now, that is the first thing. This action 
against him. It is clearly conspiring. And the evidence shows 
it was done to induce him to leave G. H. A. They were try- 
ing to discredit this man and to get him out of the A. M. A. 
But after going through all these steps they found a simple way 
to do it, and that was to make him transfer. Get him out of 
this Society, and he cannot get into the D. M. S., and he is 
completely obstructed and cannot get into the hospitals in the 
District of Columbia. 


Tue Court:—You don't think their action could just as 
reasonably be attributed to the fact that they felt after all that 
they should not participate in this controversy as it related to 
Selders? 

Mr. Kelleher:—No, your Honor. Not in view of the fact— 

(There was laughter in the court room.) 

Mr. Kelleher:—I don’t think this is a laughing matter, is it? 


Tue Court:—I have asked several times and I am very much 
opposed not only as a matter—it doesn't comport with court 
procedure, laughter either during arguments of testimony, and 
I simply will not put up with it in future. I have made that 
request several times. If it occurs again among those who have 
been here continually, I am going to take some action. Let that 
be understood. 

Mr. Kelleher:—Your Honor, I think— 


Tue Court :—This to me is not a funny matter. It is a very 
serious matter. I don’t know how the defendants take it. 
Apparently there are some very humorous things about it. 
Proceed. 

Mr. Kelleher:—In answering your Honor’s question, I think 
if we had only the action there, it might be susceptible to the 
construction which your Honor suggests, but I think in view of 
all of the correspondence, the correspondence between Taylor 
and Conklin, and then between Talley and Conklin, and then, 
your Honor, this letter, this reply to Columbia Hospital—that 
in itself is almost enough because we know that this hospital is 
inquiring about his standing down there; and they write back 
and say, “Oh, we find that if he participates in that sort of thing 
it is unethical.” 

Tue Courr:—I see your viewpoint. But there is the thing 
that is running my mind: When they were brought up 
to the consideration, up to the brink of entering into a con- 
spiracy or into an unlawful scheme and then upon consideration 
see the wrongness of it or the dangers of it, if then they take 
action whereby they drop further consideration of it, have they 
gone into it; or, if so, have they withdrawn from it? 

Mr. Kelleher:—I understand. I would like to meet that if I 
can by this: The point is they were in it. That is our conten- 
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tion, at least. They didn’t have to go to the extent of throwing 
him out. 

Tue Court:—If they were in it— 

Mr. Kelleher:—Yes. The board of censors held him unethical. 
And the Harris County Society unanimously approved that action 
of the board of censors. Now, that is action, and that is con- 
spiring. But let me show they did do exactly what they set out 
to do. They didn’t have to throw him out. They adopted a 
less burdensome means of getting rid of him. And let me show 
your Honor this correspondence of West to Taylor calling 
attention to the provision that membership is limited to physi- 
cians who reside and practice in the counties immediately con- 
cerned. “The gentleman referred to in the correspondence’— 
which would mean obviously Selders—‘is not in practice in 
Harris County. The by-laws of A. M. A. specifically provide 
that a member of A. M. A. who removes to another state shall 
forfeit membership unless within one year after the change he 
becomes a member of constituent association in the state to which 
he removes.” Now, what did they do? They obtained from 
Selders a letter requesting his transfer. They have to do that 
but he is going to lose his membership. So he sends that down 
and they transfer. All this in the possible action of the Society 
furnishing the most simple and most expedient way of getting 
rid of that doctor. 

Tue Court:—There isn’t necessarily anything indicative of 
anything wrong in such a provision, is there? 

Mr. Kelleher:—Your Honor, I think in view of all the prior 
correspondence on the thing— 

Tue Covurt:—Your point is the coincidence? 

Mr. Kelleher:—Yes. And I think it becomes a question of 
fact. Mr. Lewin points this out and I think it is a good sug- 
gestion: For one whole year, from January until November, 
1938, they kept that doctor under a cloud. They declared that 
he was unethical. They wrote to Columbia Hospital and advised 
Columbia Hospital accordingly. The necessary effect of that 
must have been to discredit and repudiate Selders and then 
hinder G. H. A. in its efforts to get into the hospitals, its efforts 
to gain doctors with prestige. I think, your Honor, in all of 
those circumstances there is at least a question of fact for this 
jury as to whether Harris County was participating in the 
conspiracy. 

Mr, Leahy:—Ilf your Honor please, may I take just about five 
or ten minutes? 

Tue Courtr:—Let us see if they are through. You wanted 
to close. I will give you a few minutes to close. 


REPLY ARGUMENT ON BEHALF OF THE DEFENDANTS 
WILLIAM E. LEAHY 


Mr. Leahy:—lf your Honor please, I think the Harris 
County Medical Society can be disposed of rapidly. I speak 
for it because there is nobody here to represent the Harris 
County Society except ourselves sitting here at the trial table. 

At the outset I want to advert to the basis of your Honor’s 
ruling admitting in evidence certain letters. The letters were 
admitted upon the specific determination by your Honor that 
the contents of the letters, the facts contained therein, were 
not evidence; they were merely brought into the case in order 
to show that a particular defendant who received such letter 
had the knowledge of whatever that letter said. 

When we come to the Harris County Association we have 
some letters which are written by Dr. Conklin to Dr. Taylor 
of the State Society. We have letters back and forth from 
Talley and Conklin, but we do not have any action taken by 
the Harris County Society, save and except this, that they 
thought—and by a vote which was taken of the body of Harris 
County doctors—that it was unethical for Dr. Selders to prac- 
tice medicine under the scheme of G. H. A. 

That is all we have in the case with regard to the Harris 
County Medical Society. Then when charges are preferred 
they think that the best procedure to take, after advising with 
the Judicial Council of the American Medical Association, is to 
drop the case entirely. 

Now the point is made that they sought the transfer of 
Dr. Selders. They did not do any such thing. There is no 
evidence in this case whatsoever that anybody induced Selders 
to ask for a transfer. All we have is Selders’ request; and the 
complete answer to that is this, if your Honor please, that in 
the letter of Dr. West to the Society calling attention to the 
fact that under the American Medical Association rules, if a 
doctor has been absent from the county in the jurisdiction of 
his society for a year, he is subject then to be ee from 
the society or he may seek admission in some other jurisdiction 
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where he is. The Society of Harris County accepted the back 
dues of Dr. Selders in full for the year of his absence, and the 
last entry was that Dr. Selders was a member of the Harris 
County Society. 

They forgot to bring to your Honor’s attention that when 
Dr. Coole was on the witness stand I asked him whether Dr. 
Selders was still a member of the Harris County Society, and 
he said yes. 

That is the Harris County incident. There is no evidence 
whatsoever that they joined in any combination or conspiracy 
such as detailed in this indictment. 

Mr. Kelleher:—Of course the indictment was returned on 
December 20, one month afterwards. 

Mr. Leahy:—That is all right. But you have injected in here 
that he was transferred or kicked out or something. The truth 
of the matter is that the Harris County Society accepted his 
dues for the year he was absent and he is still a member of it; 
and there is no evidence in the case whatsoever to the contrary, 
except the ingenuity of counsel to try by all of their argu- 
ment, which has been characteristic throughout, to ask your 
Honor to accept suspicion for proof; and it is only the ingenuity 
of counsel in raking over all this documentary evidence to inject 
into your Honor’s mind the notion that their suspicions of 
what might have happened occurred, when we have the proof 
of what actually happened, showing that the suspicion is 
unjustified. So that is the Harris County case as it stands 
here before your Honor. 

Now, let us take the case of the Academy of Surgeons. That 
is the other organized defendant. What do we have with 
reference to the Academy of Surgeons on which they ask 
your Honor to hold that these people who constitute the 
Academy of Surgeons as a separate entity was a conspirator? 

They had three grounds. They stated to your Honor that 
in the minutes of Dec. 10, 1937 there was a statement made in 
the shape of the presentation of a motion that in the considera- 
tion of any applicant the ethical practice of the doctor should be 
considered as well as his qualifications. 

What is your Honor going to draw from that? What is 
wrong about that? Is it wrong that a body of surgeons should 
say, “Here, just wait a minute. This man may be the finest 
surgeon in the United States and the worst abortionist”? Can 
they not consider that when they are considering his qualifica- 
tions? 

They put Dr. Fishback on the witness stand here, who was 
the one who sent this letter of which now they make such 
importance before your Honor. But let us not forget these 
little facts. Dr. Fishback, they said, wrote a letter to the 
Credentials Committee of the Academy of Surgeons on the 9th 
day of December 1937. I tried to jot down what the words 
of the letter were. He was anxious to talk with Dr. Lyons, 
the chairman. Not a conspirator; not mentioned as a defen- 
dant; nothing in this case to show that Dr. Lyons is anything 
other than the fine gentleman he is. This man, Dr. Fishback, 
who was on this witness stand, called as a witness for the 
prosecution, wrote to him and said: 

“T am anxious to talk with you before you reach any decision 
in the application of Selders, especially if there is any feeling 
de should be disapproved purely because he is a member of 

we. 

What is the inference there? That Dr. Fishback wants 
Dr. Lyons to know that Dr. Selders should be given a fair 
investigation and that there should not enter into his approval 
or his disapproval any question whatsoever of his connection 
with G. H. A. 

That must be it, or they would have asked Dr. Fishback 
on that stand when he was here, “What about that?” If Dr. 
Fishback intended what the ingenuity of counsel wants to 
engender in your Honor’s mind now, don’t worry; they would 
have asked Dr. Fishback and your Honor would not have to 
guess what it is all about. Your Honor would have evidence 
instead of suspicion. 

What did they do? The Academy of Surgeons, composed, as 
I have stated, of all of the surgecns in the District of Columbia 
who are practicing general surgery and who must be members 
of the District Medical Society—that Academy which has been 
requested to make a report upon the qualifications, makes a 
report and recommends to the hospitals, Georgetown, Provi- 
dence, George Washington and some more, that his qualifica- 
tions are such that he should not be admitted to the hospitals, 
and recommends against his application, 

Tue Court:—What was the application for? 

Mr. Leahy:—That does not show, 

Tue Courr:—Was it for a particular kind of surgery? 
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Mr. Leahy:—I do not know. It is not in the evidence. 

Tue Court:—General surgery or minor surgery, or what? 

Mr. Leahy:—It is not in the evidence as to what was before 
them. The report was not presented. I do not know whether 
the folder of the Academy of Surgeons shows the report or the 
basis for it. It seems strange if it does not contain it, and yet 
they cull from the files just the letter of Fishback and a motion 
which was made by Dr. Segar, I think, who is not a conspirator, 
Not a word against him. Not any of these men who passed 
on the qualifications of this man is a conspirator. Dr. Fred 
Sanderson is not mentioned as a conspirator. Dr, Lyons is 
another one. Not a word against them. But because the 
Academy of Surgery, composed of all of the surgeons of the 
District of Columbia, finds upon investigation and reports back 
that the qualifications of Dr. Selders are not sufficient to war- 
rant his acceptance upon the hospital staffs, therefore they say 
your Honor must conclude that that was something hostile and 
inimical, at the very foundation of the entire proceedings, and 
that no ground existed other than hostility to G. H. A. 

Mr, Kelleher:—May I correct one thing at this time? The 
evidence does show that at that time he applied for major 
surgery and that— 

Mr. Leahy:—I am not talking about that. 

Mr. Kelleher:—I am talking about that letter from Fishback 
to Providence Hospital, which shows that he applied for major 
surgery and general surgery at Georgetown, and Georgetown 
denied him even minor surgery there, and he applied for surgery 
at Garfield. 

Mr, Leahy:—All right. He applies for the widest type of 
surgical practice you could get. But what group in the District 
of Columbia was more qualified to pass upon such qualifications 
than those physicians in the District of Columbia who are 
practicing general surgery? I ask, if your Honor please, where 
could the hospitals go to get advice of that kind? What has 
this body of fine surgeons done to be charged as conspirators? 

They did their duty. They made an investigation. They 
reported it. The Credentials Committee had upon it no mem- 
bers who are named as conspirators. They sent back their 
report to the different hospitals ; and that is everything we have. 

I submit that that does not rise to any consideration of what 
evidence is. It is merely suspicion engendered by the ingenuity 
of counsel in order to conceal what the true facts are in the 
case, 

Mr. Lewin:—May I interrupt to say that Mr. Kelleher out- 
lined in great detail the evidence which shows that each member 
of that committee was connected with this conspiracy. 

Mr, Leahy:—I know all about that. I cannot go over that; 
I haven’t the time. There is nothing in this case against either 
of those two defendants which arises above suspicion. 

With a wave of his hand, if your Honor please, counsel just 
simply says that Yater, Young and Martel are all conspirators— 

Mr. Kelleher:—I said that about Yater. 

Mr. Leahy:—Al\ right; Yater, then. We will come to him 
in a minute. Yater proposed one motion in November, and 
when a report came back from the Hospital Committee he said, 
“Let us refer this back to the Hospital Committee for further 
consideration.” And this man is to be charged with all the 
knowledge of this conspiracy. 
ee Court:—What were the grounds upon which he said 
that: 

Mr. Leahy:—Because he said at that time the report had in it 
something to the effect that patients of Group Health Associa- 
tion should be treated by hospitals, and Yater thought they 
ought to be treated by members of the staffs of the hospitals, 
and Yater says, “It doesn’t appear whether they are members 
of the staffs of the hospitals or not”— 

Mr. Kelleher:—Or might become members. 

Mr. Leahy:—All right. He said, “Let us send it back.” He 
never did a thing in reference to it. There is no evidence in this 
case that he did anything in reference to it, not one bit, not one 
whit, not one line of evidence. Again I say there is nothing 
in this case but suspicion. 

What in the world did Dr. Martel do with reference to this 
conspiracy? He sat over there one day in a board meeting of 
the doctors’ staff of Georgetown Hospital and said, “I think 
Dr. Scandifio is qualified, but the hospitals think he has done 
something which we don’t agree with.” 

Then they said something about every one coming to attend a 
mecting of the hospitals, and he said, “I don’t want to go.” 

Therefore he is a conspirator. What kind of arguments are 
those, if your Honor please? 

Mr. Lewin:—Would you mind reading what he said there 
(handing a document to Mr. Leahy) ? 


Mr, Leahy:—I will be glad to. Where is Yater mentioned in 
here? 

Mr, Lewin:;—Right here (indicating). 

Mr, Leahy:—(reading) : 

“Made a motion to the effect that the recommendation of 
the Hospital Committee be recommitted to the committee on 
the ground that there seems to be no assurance that members of 
the staff are not already or might not become members of the 
staffs of local hospitals if finally adopted.” 

That is nothing but inference. 

Mr, Lewin:—Oh, no. 

Mr, Leahy:—You have had your say. 

He made one motion. No action was even taken; not a word 
spoken outside of that motion, not a single word. If your 
Honor please, this thing is supposed to have stretched from 
January down through December 1938, two years, but when 
they cannot find out of the mass of this evidence and all the 
oral testimony a single thing that the doctor has done, except 
dragging it in in this fashion, it shows not the fact of his mem- 
bership in the conspiracy, but that in the desperation of the 
prosecution they are trying to make out of it somthing that is 
not in it. 

A number of them are in that same group. Martel is in 
that same group; Young is in that same group. There is 
nothing in this case to show that he was a member of any 
hospital committee. When Lyons was on the stand and he was 
asked with reference to this—Pardon me; I think it was Mr. 
Rogers—what he there said was admissible because the Doctor 
was a defendant, and your Honor admitted it on that ground; 
but before it becomes an admission against him they must first 
show that he entered the conspiracy. Otherwise it is not an 
admission against him. They cannot prove it. 

Mr. Kelleher:—Do you mean that the Mattingly letter does 

not come in against Mattingly? That is what your argument 
is. 
Mr, Leahy:—It is not; nothing like it. Here is a hearsay 
statement put into the record by Mr. Rogers. Absolutely no 
proof. If he was on the Hospital Committee, why did they 
not prove it? 

Mr. Lewin:—We have proved it. 

Mr. Leahy:—No, except by a hearsay statement. And then 
Rogers said, “I don’t know when he was on the Hospital Com- 
mittee.” That is what Rogers said. And yet Dr. Young 
answered the questionnaire and he said, “Up to this time we 
have had no applications from any G. H. A. doctors. If there 
is any further information you desire I will be glad to answer.” 

Are those the words of a conspirator? Is your Honor going 
to hang a man into a conspiracy of this type and charge 
that man with knowledge of what went on and with the purposes 
outlined here because he makes that kind of a statement? 
Nobody would be safe under the outline that is urged by the 
prosecution if this were a fact. 

Now we come down to those who are not members of the 
local society. We come down to Dr. Fishbein and Dr. Leland. 

Tue Court:—You have five more minutes, Mr. Leahy. 

Mr. Leahy:—May I call your Honor’s attention to this. 
There is not a single line of evidence brought to your Honor’s 
attention yet about Leland; not one. The only evidence which 
they brought was a letter, and in that letter Leland had pro- 
posed that the Society should form an organization of its own. 
There is not a line of testimony against Leland. Everything 
that was read to your Honor was written by somebody else. 
In every one of those letters there is not a single line against 
Leland. There is not a single line against Fishbein; and it 
cannot be charged that because an article is published in Tue 
Journat therefore Dr. Fishbein is to be charged with every- 
thing else that was done after that article was published. 

I still say, in all of the time which was taken, two and a 
half hours, they have not brought to your Honor's attention 
any real evidence against any of these defendants, either cor- 
porate, association or individual, which I brought to your 
Honor's attention this morning. It does not rise above sus- 
picion. 

Secondly, the proof upon which they rely is to be found 
written in letters by others which your Honor admitted not 
as proof of the facts contained therein, because they are pure 
hearsay, but only and solely for what the person who received 
the letter may have known of the contents thereof, 

Leland never received one and he never wrote one. The 
same is true with ne erin Fishbein. 

I respectfully submit that there is not anything which 
possibly connect those defendants in any pi a3 this Se 
spiracy. 
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THE COURT ON THE MOTION 
A DIRECTED VERDICT 


Tuer Courr:—Acting on the motion made in behalf of the 
defendants for a directed verdict: In my opinion, the evidence 
is insufficient to justify the submission of the case to the jury 
as to the following defendants : 


DECISION OF FOR 


Harris County Medical Society. 

Washington Academy of Surgery. 

Leon Alphonse Martel. 

Joseph Rogers Young. 

‘As to the other defendants I think the evidence is sufficient 
to put them on their defense and, accordingly, the motion will be 
denied as to them. 

Agreeably to this announcement, ladies and gentlemen of 
the jury, I now direct you to return a verdict of not guilty as 
to these defendants: 

Harris County Medical Society. 

Washington Academy of Surgery. 

Leon Alphonse Martel. 

Joseph Rogers Young. 

You will carry out that instruction. 

The Assistant Clerk:—Members of the jury, pursuant to the 
direction of the Court you will find the defendants: 

Harris County Medical Society, 

Washington Academy of Surgery, 

Leon Alphonse Martel, 

Joseph Rogers Young, 
not guilty. 

That is your verdict, each and all of you? 

The Jurors:—Yes. 

Tue Court:—Ladies and gentlemen of the jury: Perhaps I 
should make this observation to you. The fact that I have 
granted a motion for a directed verdict against certain defendants, 
taken in connection with the fact that I have denied it as to 
others, should not in any wise be taken by you as any sug- 
gestion or intimation on my part as to what final conclusion 
you should come as to those defendants to whom I have denied 
the motion. I have simply determined as to them that there is 
insufficient evidence to justify the submission of the case to 
the jury; at least to the point of making them put on their 
defense. 

You will, as you have up to this time, keep an open mind; 
listen attentively to the evidence; hold in abeyance any con- 
clusion until the case is finally submitted to you after argument 
by counsel and the proper instructions by the Court. Then, 
when the case is submitted to you, it will become your duty 
jointly to deliberate and consider these matters; until then to be 
impartial and fair you should keep your mind open. 


TESTIMONY OF FRANCIS J. EISENMAN 


DIRECT EXAMINATION 
By Mr. Leahy: 
O.—Doctor, I think you have already told us you are the 
superintendent of Garfield Hospital? A—Yes. 
ae witness identified the clinical record of Miss Sarah 
tt. 
He also identified the clinical record of Miss Elizabeth Tew. 


CROSS EXAMINATION 

By Mr. Lewin: , 

O.—Who is Dr. Holtzman? A.—Dr. Holtzman was the resi- 
dent in medicine at Garfield a year or two ago. — 

Q.—Does that record show how long the patient here was 
in the hospital? 4.—Yes. : 

Q.—Can you tell us how long Miss Sarah Abbott was in the 
hospital? A.—Jan. 27, 1938 to Feb. 17, 1938. 

Q.—That would be how many days? A,—Twenty-one days. 

O.—You haye no personal knowledge of the facts stated in 
this hospital history, have you? A—No, sir. s ‘ 

Q.—Who is Dr. Kreutzberg? A.—He was the resident in 
medicine at that time. _ : : : 

Q.—Dr. Dugan, I believe you said, was the assistant resident 
in surgery at that time. Now, does that refresh your recol- 
lection as to Dr. Kreutzberg? A.—No, Dr. Dugan was also the 
resident the following year. 


TESTIMONY OF B. BRENT SANDIDGE 


DIRECT EXAMINATION 
By Mr. Leahy: 
Q.—Mr. Sandidge, I think you told us you are the super- 


i E ency? A.—Yes. ; 
injeodent 5 is eae the clinical record of Miss Abbott. 
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O.—Now, you mentioned an “emergency room.” Just what 
part of your hospital at the time this card was made out was 
the emergency room? A.—The accident operating rooms; and 
the nurses, doctors, and resident kept to treat emergency cases 
that are brought to the hospital when they are first brought in 
prior to the definite diagnosis, and given immediate emergency 
treatment, if it is needed. 

Q—You used the phrase “emergency cases”; what char- 
acter or type of cases do you so classify? A.—Any case that 
is brought to the emergency room, with a serious injury or 
not. If the case goes through the emergency room we return 
it simply for record as an emergency case. In some instances 
they are not really what you might call an emergency, but it 
comes from that department and the record is made. 

Q.—What happens to them then? A.—They are filed in the 
regular filing records in that department. 

The witness identified a formal release, releasing the hospital 
of any result which may follow occasioned by the patient leaving 
the hospital against the judgment of the doctor. 

O.—Now, under the rules and regulations of your hospital 
in force at the time on which that particular release was 
executed, what was your rule with reference to releases and 
their execution? A—If, in the judgment of the doctor in 
attendance in the emergency room, the patient should remain 
longer and for some reason they do not, on their own accord, 
we instruct our doctors and nurses to get a formal release 
signed by the patient leaving it with the hospital as a release 
of the hospital from any responsibility. 

O.—Some names appear on the face of this card, I think. 
Now, do you know where this man with this funny name is? 
How do you pronounce that? A.—That is M-a-c-k-o-w-i-a-k. 

Q.—Do you know where he is? Is he in Washington, to 
your knowledge? A.—The latest information, if I remember 
correctly, I notice in a hospital journal, he had been called into 
selective service; the region was near Baltimore, Maryland. 

Q—Who is this man; what is his name? A.—Gerber. He 
was the chief resident at the hospital. 

O—At that time he was chief resident at the hospital; 
will this cover Sept. 7, 1938? A.—Yes, he was chief resident 
at that time. 

Q—Do you know where he is now? Have you seen him 
recently? A.—He is at the Sinai Hospital, New York City. 

O.—There is a name “Fry” on there: Do you know where 
the party who bears that name is? A.—Still at Emergency. 

OQ.—Did you in 1938 have as an official at the hospital there 
a man named McKeever? A.—Yes. 

Q—What position did he hold at that time? A—He was 
night superintendent, night office man. After the day’s business 
closed he was in charge of the hospital during the night. 

O.—What were his duties as night superintendent or super- 
visor? A.—His duties were to take over the general duties of 
the hospital, such as mine were in the day; rooming patients, 
and any argument or difficulty that came up to his attention, 
to try to adjust them, or call some high official at his home, if 
necessary. 

O.—At that time, Sept. 7, 1938, can you tell us, Mr. Sandidge, 
whether you kept a list of the doctors who were on the staffs, 
either the general or courtesy staff of the hospital, any place 
there in the hospital office? A.—Yes, we maintain a courtesy 
file in the admitting office. 

O.—How do you maintain that file? A.—It is a regular file, 
a sliding file, with all the doctors’ names listed, and indicating 
the kind of service they are permitted to perform in the hos- 
pital, as having been approved by the officials of the hospital. 

O.—Was this man McKeever a doctor? A.—wNo, a layman. 

O.—Do you know where Mr. McKeever is now? A.—He is 
on the high seas; he is in the service, Naval Reserve. 

O.—I have been asked to request of you to say whether 
certain numerals on the line there across from “treatment”— 
there is “2/2/10.” Can you identify those numerals, or why 
they were put there: what is the significance? A.—Yes. I 
would rather you would ask one of the professional people 
what that is, 


TESTIMONY OF RUTH McCLELLAND 
DIRECT EXAMINATION 


Miss Ruth McClelland said she has been employed at Sibley 
Hospital about five and a half years as a record room assistant. 
She identified records of a former patient at Sibley, 


TESTIMONY OF MILLINA M. REALINI 


DIRECT EXAMINATION 
By Mr. Leahy: 
Millina M. Realini is supervisor of medicine and surgery at 
Sibley Hospital and has been since January 1938, Her duties 
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are to make rounds and visit every patient, and watch the nurses, 
so that they carry out the doctors’ orders in the correct way. 
At present she works from seven in the morning until three 
in the afternoon. 

The witness identified the charts and admission card of Charles 
Hardin. 

Q.—Do you remember when he came into Sibley Hospital? 
<l.—I can’t recall definitely. I know he came in, naturally I 
signed; I don’t think I could identify the man now. 

Q.—You remember a man of that name coming to the hos- 
pital? A.—yYes, I do. 

QO.—Have you an independent recollection? Can you tell us 
without looking at that record the date of his entry? A.—No. 

Q.—Taking the record which you say you made at the time, 
will you now tell us when he came to the hospital? .4.—He 
was admitted at 11:45 p. m., June 19, 1938. 

O.—Did anyone come with him? A.—I believe his brother- 
in-law was with him, and his wife. 

QO.—Do you remember the name of the brother-in-law now? 
A—No, I do not. 

Q—Do you think if you heard the name you could recall it? 
A.—Possibly. 

Q.—Was it a Mr. Booth? A.—No, sir. 

Q.—You mean it was not, or you don’t remember? A.—I 
couldn’t remember; it doesn’t sound familiar. 

Q.—What was done when he came in the hospital that night? 
A —You mean the patient? 

Q.—Yes? A.—He was already booked for an operation before 
I took over the duties. When the admitting nurse went off she 
reported there was an operation schedule for 11:45 p. m. She 
told me Dr. Bachrach was to be the surgeon and the patient 
would be in in time. 

Q.—Do you know Dr. Bachrach? A.—Yes. 

Q.—Did you see him there that night? A—No. 

Q.—Do you know Dr. Solet? A.—I don’t know him very 
well; I think possibly if I saw him I would recognize him. 

Q.—Do you know whether Dr. Solet was at the hospital that 
night? A.—I didn’t see him. 

Q.—As you recall, did Mr. Hardin come in with his wife, 
and do you think his brother-in-law was with him? A.—I know 
his brother-in-law was with him. 

Q.—Did you see any attending physician with him that night? 
A—No, sir. 

Q.—Or a surgeon? A.—No. 

Q.—From whom did you get the information which you 
wrote? 4.—From his wife. 

QO.—And you recorded very accurately the information which 
you have given me? A.—Yes, this information was given by 
his wife. 

Q.—And was that given in response to questions which you 
put to her? A.—Yes, I think so; I don’t know, but I think so. 

Q.—In other words, did you ask her the questions to elicit 
the information which you have on this report? A.—Yes. 

Q.—It was part of your duties to fill that in? A—Yes. 

Q.—Now what happened to Mr. Hardin after he came to the 
hospital ? A.—Well, he was sent to the floor immediately and, 
since the operation was booked at 11:45, and he came in at 
the same time, I had to take him to the floor immediately. 
Then I went to the admitting office to fill out his admission 
record, 

Q—And did anything occur after you went back to your 
admitting office? A.—Yes. 

_ Q.—What was it that occurred? A.—Mr. Hardin's brother- 
in-law was sitting at the desk. 

Q.—What desk? A.—At the admitting desk, in the admitting 
room, in the admitting office. 

Q—Do you recall how it was he came to be sitting at that 
desk? d.—I don’t recall how he came there. I would say that 
possibly he may have given me the information, but I don't 
Temember, 

Q—Do you recall whether he left the admitting office at any 
time before you saw him sitting at the desk? 4.—I didn’t 
leave the admitting office; not at that time. 

Q.—How long do you think it was from the time you left 
your office to go with Mr. Hardin until you got back to your 
admitting office? <.—Possibly two minutes; it was only on the 
second floor. 


Q.—Did Mr. Booth say anything to you—Pardon me—who- 
ever his brother-in-law is: Did he say anything to you? A.— 
Not a word; I brought the patient upstairs, 

Q.—When you returned to your admitting office did he ask 
you anything? A—He asked if I could let him use the tele- 
phone, which request I granted. 

Q.—Did he say why he wanted to use the phone? A.—No, sir. 
Pk you stay in the office while he used the phone? 
A—Yes. 

O.—Could you hear what he was saying, that is, on his end 
of the phone? A.—No, I was occupied, but from the conver- 
sation—parts of it—which I couldn’t help hearing, I gathered 
he was talking to a physician. 

Q.—Did you gather any names from the conversation? A.— 
No, sir. 

Q.—All you gathered from the conversation is that he was 
talking with some physician? A.—Yes, because he addressed 
him as “Doctor.” 

QO.—Now, did there come a time when you went to the phone? 
A.—Mr. Booth personally handed the phone to me and said, 
“The doctor wants to speak to you.” 

Q.—Did you take the phone and speak? A—Yes. 

Q.—Who was on the phone? A.—The doctor said that he 
was Dr. Selders. 

Q.—What did he say? A.—He said, He wanted to know 
if he could come in and operate on Mr. Hardin. 

Q.—What did you say to him? A.—I said I was sorry, as 
I remember it, I think I told him, Mr. Hardin had a doctor. 

Q.—Who did you say the doctor was? A—Dr. Bachrach. 

Q.—Did you tell him where Mr. Hardin was at the time? 
A.—I don’t remember. 

Q.—Tell us now as best you can what was said on the tele- 
phone that evening? A.—Well, Dr. Selders wanted to know 
if he could come in to operate on Mr. Hardin and I said Dr. 
Bachrach was the attending physician. He told me it was his 
patient. I said, “Well, I am sorry, Mr. Hardin has a doctor, 
and there isn’t anything I can do about it.’ He said, “He is 
my patient,’ and as I recall now I told him—he insisted upon 
coming in. He wanted to come in and operate; and then I 
told him he didn’t have courtesy privileges and I couldn't allow 
him to come in anyway, because the patient had a doctor, and 
it was my duty then to tell him that. I asked him if he wanted 
to speak to Dr. Bachrach, but that I couldn’t allow him to 
come in because the patient was already booked under another 
doctor, and so he said to me, “You refuse to have me come 
in’? I said, “I am not refusing you.” He said, he asked me 
what authority I had to bar him from the hospital. I said I 
had no authority but I was carrying on my duties; that I was 
always under the impression that when a patient was admitted 
under one doctor that doctor was to take care of the patient 
until the doctor gave another doctor permission to take them 
over. 

OQ.—How long do you think he was on the telephone? 4.— 
Possibly five or ten minutes. 

Q.—Now, when you asked him if he would like to talk to 
Dr. Bachrach, what did he say? A.—He ignored the question. 

Q.—Did the brother-in-law ask Dr. Bachrach to come to 
the phone? A—No, sir. 

Q.—After Dr. Bachrach went upstairs for the operation did 
you see him again? A.—I did not see him again that night. 

Q.—Did you receive any instructions from Mr. Hardin, Mrs. 
Hardin, or the brother-in-law to call Dr. Bachrach to the 
phone. A.—No, sir. 

Q.—Do you know whether there was any further conversa- 
tion there with Dr. Selders that night? 4.—Dr. Selders then 
asked who I was: he asked my name and wanted to know in 
what capacity I was in Sibley. 

Q.—Did you tell him? A—Yes. 

Q.—By the way, had you had experience in other hospitals 
before you came to Sibley? A—Yes. 

Q.—How many hospitals? A.—I was assistant superintendent 
at the Millford Hospital at Millford, Massachusetts, and also 
acted as the superintendent at the same hospital; and worked 
in the, in various hospitals; in Framingham, and Boston, 
Massachusetts. 

Q.—Miss Realini, was there anything unusual in the regula- 
tions at Sibley requiring that only physicians who are on the 
staff of the hospital could come in there and treat patients? 
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Mr. Kelleher:—We object to that on the ground it is 
immaterial. 


Tue Court:—I think she may answer. 
By Mr, Leahy: 


O.—Was there anything unusual in the rule at Sibley Hos- 
pital in existence at that time that only members of the courtesy 
or regular staff of the hospital could attend patients there? 


Mr. Kelleher:—A\so calls for the opinion of the witness. 

Mr. Leahy:—Well, she has testified she has had experience 
in hospitals. 

Tue Court:—She may answer that as to her experience in 
other hospitals. 

Mr. Kelleher:—Why not ask her what those rules and 
regulations are at those other hospitals? 

Tue Court:—Well, it is a shorter cut. 

The Witness:—I am sorry I haven't the question. 

By Mr. Leahy: 

O.—Was there anything unusual in the rule which you spoke 
about that night to Dr. Selders that inasmuch as he was not 
on the courtesy list at Sibley Hospital that he could not come 
in and treat a patient? 4.—I don’t remember ; all I know is he 
was not on the courtesy list, and therefore he could not come in. 

O.—Was that the rule in Millford, Framingham, and Boston? 
A—yYes. If a doctor didn’t have courtesy privileges he couldn’t 
operate in any hospital that I have been in. 

Q.—Did you have any further conversation then with the 
brother-in-law of Mr. Hardin while he was still in the hos- 
pital? A—I don’t remember. 

Q—Do you recall whether or not on that particular occasion 
you made a written report on this particular incident to your 
hospital? 4.—Yes. 

O.—Will you look in there and see if it is among the papers? 
I am going to show you a paper dated June 20, 1938: I will 
ask you if you can identify that paper. A—Yes, I can. 

_Q.—Is that the report which you made to your hospital that 
night? A.—I made it the next day. 

O—And when you made it the next day, did you write as 
nearly and accurately as you could as to what occurred there 
between you and those in the office there that evening? A.—Yes. 

Q—Will you kindly look it over and see if there is any- 
thing about the incident which you have forgotten to tell 
the jury? 

Mr. Kelleher:—Are you going to have her read from this? 

Mr. Lewin:—No, it simply calls for a yes or no answer. 

Mr. Leahy:—No; does that refresh your recollection in 
any way? 

The Witness:—Yes. 

By Mr. Leahy: 

Q.—It does? Do you recall now, having read over your 
report which you made the following morning, anything either 
with regard to the telephone conversation you had with Dr. 
Selders? A.—I don’t understand what you mean. Do you 
want to have me repeat the conversation? 

Q.—No, having read that over, do you remember anything 
further that was said in the conversation with Dr. Selders? 
A.—Well, he was very persistent and I sensed that he was trying 
to get me to say something. . ’ 

Mr. Kelleher:—Just a second. We object to this, 

Tue Court:—Yes. 

By Mr. Leahy: 

Q—What was his manner toward you; you say he was 


persistent. How was his persistency shown? — iam 
Mr. Lewin:—We object to it; it has nothing to do with it. 


Tue Courr:—I think she can show it by stating what was 
said. It is hard to describe a manner, except by stating what 
is said, over the telephone. 

Mr. Leahy:—Maybe that is true, your Honor. 

Tue Courr:—The kind of phones I use. 

By Mr. Leahy: 

O—Miss Realini, had you heard the name of Dr. Selders 
in connection with Mr. Hardin before Hardin’s brother-in-law 
turned the phone over to you that night? A,—No, sir, 


CROSS EXAMINATION 
By Mr. Lewin: ‘ : 
O.—Miss Realini, you knew when this Hardin case came 
into the Sibley Hospital that it was an acute appendicitis, 
didn’t you? A.—Well, I imagine it was er they wouldn't be 


operating at night. 
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Q.—Don't the hospital records show that it was an acute 
appendicitis (handing records to the witness)? A.—Well, there 
is nothing to indicate that it was an acute appendicitis except 
that it was done at night, and naturally we don’t operate unless 
it’s an emergency. 


Q.—So you knew and assumed when that case came in that 
it was an emergency case? A.—Yes, sir. 


Q.—And didn’t you understand the rule of your hospital to 
be that any physician who was licensed to practice would be 
permitted in the Sibley Hospital to operate in an emergency 
case? A—No, sir. I understood that any patient that had 
courtesy privileges at Sibley Hospital was allowed to operate at 
Sibley Hospital. 

Mr. Kelleher:—Would you read the answer, please? 

(The answer was read by the reporter.) 

The Witness:—I am sorry. I meant doctor. 

(Following a pause :) 

Mr. Lewin:—I am sorry, your Honor; I seem to have lost 
my place. Well, I can’t find this point, so I shall pass on to 
something else. 


By Mr, Lewin: 

Q.—Now, after you came back from taking the patient 
upstairs to the admitting office Mr. Booth came in and asked 
if he might speak over the telephone; is that right? A—lI 


don’t know what his name was, but it was Mr. Hardin's 
brother-in-law. 


Q.—Mr, Hardin’s brother-in-law. And you said that he might, 
and you listened to part of the conversation, didn’t you? A.— 
Well, I didn’t really—I couldn’t help overhearing it. 

O.—Yes. ; You couldn’t help overhearing it. And you knew 
he was talking to a doctor, didn’t you? A.—Yes, sir. 

Q—And you knew that he was asking that doctor whether 
he could come and operate on the patient, didn’t you? A.—No, 
I don’t know whether he was or not. 

Q—How do you know he was talking to a doctor? 
Because he addressed him as “Doctor” over the telephone. 

Q.—Yes. Now, you mean to say you didn’t hear him talk 
about this doctor, whoever he was, coming there to operate? 
A—I don’t remember. 
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OQ—What? A.—TI don’t remember the exact conversation. 
Q.—You don’t remember? A.—I knew he was talking to a 
doctor. 


O.—Yes. A.—But I didn’t know what the conversation was; 
I just got parts of the conversation, because I was occupied.’ 

Q.—Yes. And then the phone was turned over to you, and 
you talked to Dr. Selders? A.—Yes, sir. 

Q.—And you knew, then, from your conversation with Dr. 
Selders, that Mr. Booth had asked Dr. Selders to come and 
Sostats on the patient, didn’t you? A.—Well, I imagined that 
he did. 

OQ.—You imagined that he did? A.—Yes. 

Q.—So then you knew at that time that the family wanted 
Dr. Selders to operate, didn’t you? A.—Well, I imagined so. 
He wouldn’t have called the doctor if he didn’t want him. 

O—Precisely. At the time you talked to Dr. Selders, then, 
you knew that the family of the sick man upstairs wanted a 
certain physician, and that was Dr. Selders; isn’t that right? 
A.—Yes, 

O.—All right. Now, you had this conversation with Dr. 
Selders; you reached for a list, didn’t you? A—Yes, I did. 

O—What? A.—yYes. 

O.—And this is the list you reached for, isn’t it (handing an 
exhibit to the witness)? A.—yYes, I did. 

O.—This is the list you reached for? A.—Yes, sir. 

Q.—Now, I think you told Mr. Leahy that there was nothing 
unusual in your procedure that night. Did you have a list like 
this for all the other doctors? A.—I didn’t remember it at the 
time. 

O—You mean when you answered Mr, Leahy’s question you 
didn’t remember this list? A—No. I remembered it after he 
showed me my written statement, 

O.—Well, there was something a little unusual about the way 
you treated Dr. Selders, wasn’t there? A.—I wouldn't say so. 

O,—Was that the ordinary practice for you to reach for a 
list like this? A—Not ordinarily. 

O.—Did you have any other list like this in the office? 4.— 
Not like that. 
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O—Wasn't this the list that President Taylor had required 
you to keep there for the Group Health doctors? 4A.—I don't 
know. 

Q.—You don’t know. Don’t you know that that’s a list of 
the Group Health doctors? A.—As I read (present tense) it, 
yes, and I signed it, but Dr. Taylor didn’t say anything to me 
about it. 

Q.—Dr. Taylor didn’t say anything to you about it?) A—No. 

Q—Who did tell you to sign it? A—I don’t remember, 

Q.—It was someone in authority at that hospital told you to 
sign it, didn’t they? A.—Possibly. 

Q.—They told you to keep it there in the admitting office? 
A.—I am not in charge of the admitting office. 

Q.—That’s all right. They told you to keep it there in the 
admitting office and use it when you were in charge of it? 
A.—They didn’t tell me to keep it in there. 

Q.—Now, Miss Realini—  A.—It was in the admitting office, 

Q.—It was in the admitting office. And you were supposed 
to use it, weren’t you? A.—Naturally, I—where I signed my 
name. 

Q.—Yes. Naturally you were supposed to use it. And as 


a matter of fact you did use it in connection with Group Health 
doctors? A.—I used it that night. 

Q.—Yes. You knew that whenever a Group Health doctor 
called up and identified himself you were to reach for this list 
and deny him the privileges of the hospital, even in emergency 
cases; isn’t that right? .A.—No, I don’t think so. 

Q.—Well, now, isn’t that true? What did the list mean to 
you? What does it say? A.—lIt says “Group Health Associa- 
tion,” and just a list of the doctors. 


Q.—Let the jury hear it. “Group Health Association, H. O. 
L. C.”” A—And it— 


Q.—And the list of the Group Health doctors. A.—Dr. 
Henry Brown, Dr. Raymond Selders, Dr. Alexander. 

Q—No. Dr. Allan Lee. A.—Oh, Allan Lee; Dr. Edmund 
Wells, Dr. Stephen Hulburt, and Dr. M— 

Q.—Scandiffio? A.—Scandiffio. 

Q.—Yes. Did you know any of those doctors? A.—No, sir. 

Q.—Did you know Dr. Scandiffio? A—No, sir. 

Q.—Hadn’t he had privileges at your hospital for some time? 
A—I don’t remember, don’t ever recall him. 

Q.—You don’t recall him? A—No. 

Q.—Now, then, read what was just below their names on the 
list: “These doctors are not to be allowed in at any time”; isn’t 
that correct? A.—That’s right. 

Q.—They were your instructions, were they not? A—Natur- 
ally, I signed my name to them. 

Q.—Yes, They were the instructions to the entire admitting 
office, of all these people: L. Welch, Beulah Mumford, H. R. 
Dutton, L. A. Wood, J. Jenson, and M. M. Realini? A.—VWeli, 
Miss Welch is admittance nurse. 

Q.—Yes? A.—And so is Mrs. Mumford. 

QO—Yes? A—And Miss Dutton is Director of Student 
Health. 

Q.—Yes? A.—And she relieves in the office. 

Q.—She relieves in the office, the admitting office? A—Yes. 
Miss Wood is one of the supervisors of medicine and surgery. 

Q—Yes? A —And Miss Jenson at the time was one of the 
supervisors of medicine and surgery. 

Q.—She relieves in the office too? A.—She has resigned since. 

Q.—She has resigned. But at that time? A—yYes, sir. 

Q—And you? A.—Yes, sir. 

Q.—That covered the entire admitting office staff, didn’t it? 
A.—Yes, sir. 

Q.—So there was complete coverage there; am I right? A.— 
Well, there was—there’s another supervisor of medicine and 
surgery there, 

O—At that time? A.—Yes, sir. 

O.—But with the exception of that one, the entire admitting 
office was covered, and they all had those binding instructions; 
isn't that right, and were told to use them? A—We were told 
to sign the paper. 

Q.—And it was by reason of this paper that you refused to 
admit Dr, Selders, and told him so that night? 4—Well, first 
because he didn’t have courtesy privileges. 
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O.—Well, now, these, this— 

Mr, Leahy:—Let her answer the question, 
Mr, Lewin:—I think she has. 

Mr, Leahy:—No, she has not. 

By Mr. Lewin: 


O.—First, because he didn’t have courtesy privileges. Did 
you look at the courtesy list at that time, or did you look at 
this list? A.—I looked at the courtesy list. 

Q.—You looked at the courtesy list as well as this? A.— 
That's right. 

Q.—And if he had been on the courtesy list would you have 
let him in notwithstanding these instructions? 4.—Well, I 
would, yes. 

Q.—You would have let him in even though you had instruc- 
tions, which you were supposed to sign and follow, that he was. 
not to be admitted in at any time? A.—Yes, if he had courtesy 
privileges. 

Q.—Now, as a matter of fact, Miss Realini, don’t you know 
that Dr. Scandiffio was on the courtesy list at that time? A.— 
I didn’t know it. 


Q.—Well, when you looked at the courtesy list did you find 
Dr. Scandiffio’s name? A.—Well, I wasn’t looking for Dr. 
Scandiffio’s name. 


Q.—Well, that’s all right. Isn’t it your testimony that Dr. 
Scandiffio at the time this happened, at the time this list was 
prepared, had courtesy staff privileges? A.—No, I don’t know 
whether he had courtesy staff privileges. 

Q—And it is your testimony that if Dr. Selders’ name had 
appeared on the courtesy staff privileges you would have over- 
ridden these instructions and admitted him? A—Well, I 
wouldn’t have consulted that. 

Q.—You would not have consulted this? A.—No, after I 
looked, 

Q.—Weren’t you required to consult this in the case of all 
Group Health doctors, whether they had courtesy privileges 
or not? A.—I don’t remember whether I was or not. 

Q.—Do you mean to say that you got up from the telephone 
and left the conversation and went over and examined the entire 
courtesy staff list before you finally replied to Dr. Selders? 
A.—I don’t have to get up and examine it; it’s right there at 
the desk. 

Q.—How long is the courtesy staff list at Sibley Hospital? 
A.—Well, it is quite long; I couldn’t say offhand. 

Q.—It is quite long, and you kept Dr. Selders waiting while 
you went down that whole list of names to find out whether he 
was on the courtesy staff? A—I just went through the S’s. 

Q.—You just went through the S’s. Is it kept in a card 
index? A.—Yes, sir. And they are accessible. 

Q.—And you turned to the card index and ran through those 
cards? A.—Yes, sir. 

Q.—And you did that notwithstanding this paper which set- 
tled the whole problem for you? AdA.—Well, I didn’t think of 
that paper at the time. 

O.—Well, didn’t you testify that you reached for this paper? 
A.—Yes, I did. 

Q.—Isn’t that the list that you reached for? A—TI reached 
for it after. 

Q.—In the statement and report that you made to Dr. Taylor 
isn’t this the list that you were referring to? A—Yes. 

Q.—That you said you reached for? 4.—Yes, that is the list. 

Q.—When you testified before the Grand Jury of the United 
States didn’t you identify this list? 4—Yes, sir. 

Q.—And tell the Grand Jury that this was the list you 
reached for, and it was on the basis of this list that you 
excluded Selders? 

Mr, Leahy:—She just told you that. 

Mr, Lewin:—Well, let’s have it. 

Mr. Kelleher :—Let's have her tell it. 

Mr. Lewin:—Let's have it now. 

By Mr, Lewin: 

O.—Is that right? Is that what you told the Grand Jury 
of the United States? A—lI don't remember. 

Q.—You don’t remember that? A—No. 

Q.—Well, now, after you talked with Dr. Selders that first 
time, Miss Realini, Mr. Booth talked to him again, didn't he, 
before the receiver was hung up? Or did you hang up the 
receiver? .4.—I don’t quite remember, but I know he talked 
to him a second time. 
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O—Yes. A—But I think it was a separate call. 
O—Yes. And wasn't that immediately afterward, the phone 


rang again? A.—Yes, while I was in the admitting office. I 
don’t know how soon, but it was while I was in the admitting 
office. 

O.—While you were still in the admitting office? A.—yYes, 
sir. 

O.—And you would say it was a very short time elapsed 
before the phone rang again, and it was Selders talking to 
Booth again; is that right? A.—Yes, sir. 

Q.—And then he talked to you again? 
‘dDelieve the doctor talked to me again. 

O.—He didn’t talk to you any more? A.—No, sir. 

O.—After he had the first conversation. After you overheard 
this second conversation you knew that Mr. Booth was talk- 
ing with Dr. Selders on another conversation immediately after- 
~ard? 4A.—Pardon me. 

Q.—I say, you knew that shortly after that first conversa- 
tion Selders called again and talked to Booth? A—Yes. 

QO.—And can't you recollect that you also talked to him on 
a second occasion or that time? A.—lI don’t believe I did. 

O—You don’t believe you did? A—wNo, I don't think. 

Q.—Would it refresh your recollection if I called your atten- 
tion to your Grand Jury testimony, do you think? Didn't you 
say this, in answer to the question put to you: 

“Well, what happened after the conversation ended? 

“Answer. Well, I think I received another call from Dr. Selders. 


When I picked up the receiver, he was on the line again, I think he 
asked me again, so I refused to let him come into the hospital.” 


Did you say that? A.—Possibly I did. I know I talked with 
him. Naturally I would have to get the call, and since he 
wanted to speak to Mr. Hardin's brother-in-law I would have 
to talk with him first. 

O.—Do you remember this testimony before the Grand Jury? 
You were asked: 


“After the remarks between yourself and Dr. Selders in this second 
conversation, about which you have just testified, what happened next?” 


A—wNo, I don't 


And your answer: 


“Well, I don’t think that conversation was very long, because I believe 
I told Dr. Selders that the patient by this time had already been 
operated on”— 


A—Yes. 

O.—“or words to that effect.” A—I remember that. 

Q—Do you recall that now? A.—Yes, I do. 

QO.—Now, do you remember that you didn’t know whether 
the patient had been operated on or not? Isn’t that right? 
A—wWell, I assume that the patient must have been operated 
on. I couldn't say definitely, but the patient must have been up 
in the operating room. 

O.—Yes, but you told Dr. Selders that the patient by that 
time had been operated on, didn’t you? A —I don’t remember 
if I said that the patient had been operated on. 

Q.—Well, wasn’t that your testimony before the Grand Jury? 
Wouldn’t you say this was correct: “because I believe I told 
Dr. Selders that the patient by this time had been operated on, 
or words to that effect? A —I said I believed. I didn’t say 
that the patient was. I said I believed. 

Q.—Well, you didn’t say that to the Grand Jury. You said 
“because I believe I told Dr. Selders that the patient by this 
time had already been operated on, or words to that effect.” 
Didn't you tell Dr. Selders that? A.—Because the patient was 
booked for 11:45. 

Q.—Well, you were trying to discourage Dr. Selders from 
coming to the hospital, weren’t you? A.—I was not. 

Q.—What was your purpose in telling him that the patient 
had already been operated on, or that you believed the patient 
had already been operated on? A,—My purpose? 

O—Yes. Why did you tell Dr. Selders that? A—Well, 
because the patient was being operated on. 

Q.—Well, why did you tell Dr. Selders that? Wasn't it to 
discourage him from coming and taking the case? A—No, 
because the patient already had a doctor, and that’s where my 
duties end. 

O.—Well, why did you tell Dr. Selders that the patient had 
been operated on, or that you believed that the patient had 
been operated on? A.—I don't know why I told him. 

Q.—You don't know why? A.—Because I believed that the 


patient had been operated. ; : 
Q.—Especially when that was resting solely on an assumption 


on your part; am I right? 
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Tue Court:—I think that is argumentative. I will sustain 


an objection to it. That is quite argumentative. 

By Mr. Lewin: 

O.—Well, now, had you left the admitting office between 
those two calls? A—No, I hadn't. 

Q.—Had anybody told you that the patient had been operated 
on? A—No. 

O.—You simply assumed that it had? A.—Yes. 

O.—That the patient had been? A.—Yes, sir. 

Q.—And yet you told Dr. Selders that the patient had been 
operated on? 

Mr. Leahy:—She said that she believed he had been. 

The Witness:—I said I believed it. I said I believed. 

By Mr. Lewin: 

O.—Well, you are not quite sure about that? 
understand that the patient had been operated on. 

Q.—And you don’t know why you told Dr. Selders that? 
A—I don't. 

Mr. Leahy:—She has answered: because she believed the 
patient was being operated on. 

Mr. Lewin:—She hasn’t done anything of the sort. 
she couldn’t explain it. 

Tue Court:—I think you have been pretty thoroughly over 
that, Mr. Lewin. 

By Mr. Lewin: 

O.—Did you discuss with any member of the patient’s family 
who was there the right to have Dr. Selders perform the 
operation? A.—I don’t remember. 

OQ—yYou don’t remember? A.—No. 

Q.—Don’t you remember discussing it with Mr. Booth and 
Mrs. Hardin, and their wanting Dr. Selders? A.—No, I didn’t 
discuss—I didn’t discuss with Mrs. Booth, because I don't 
remember. ; 

OQ—Mrs. Hardin? A.—Mrs. Hardin, I mean. 

Q.—Was Mrs. Hardin there at some time during the con- 
versation? A.—She didn’t come in the admitting office. 

Q.—Didn’t she come in that night? A—I don’t know if she 
came in there or not, because she was upstairs afterward to see 
the patient. 

Q.—Did she come in later? A.—I believe she came in with 
the patient, but I didn’t see her. 

Q.—You are clear, though— A.—At least, I don’t remember. 
Possibly she was there, but I don’t remember. 

Q.—You do clearly remember, though, that Mr. Booth wanted 
Dr. Selders? A —lI clearly remember that Mr. Booth was in 
the office and wanted to use the telephone. That is very clear 
in my mind. 

O.—You knew he wanted to have Dr. Selders operate, didn’t 
you? A.—Not before he talked—not before I talked with Dr. 
Selders. 

O.—wNot before you talked with Dr. Selders? A—WNo, sir. 

O.—But after that you did, didn’t you? A.—When I talked 
with Dr. Selders. 

Q.—yYes. A.—Dr. Selders told me. 

Q.—Yes. Well, then you must have known that Dr. Bachrach 
had no authority to go ahead with the operation, didn’t you? 
A—Well, that isn’t up to me. I’m the nurse. I am not a 
doctor. 

O.—At the time you were talking to Dr. Selders you knew 
that Mr. Booth didn’t want Dr. Bachrach but wanted Dr. 
Selders; isn’t that right? d—Well, I knew that Mr. Booth 
wanted Dr. Selders, yes. 

O.—Yes. And yet you gave Dr, Selders, as one of your 
excuses for not letting him there, that it was Dr. Bachrach’s 
patient? A.—That’s right. 

Q.—Which you must have known that it wasn’t Dr. Bach- 
rach’s patient at that time? d.—The patient was admitted 
under Dr. Bachrach’s— 

Mr. Leahy (interposing) :—Isn't that argumentative? 

Tue Courr:—Yes, Mr. Lewin. 

The Witness:—The doctor—the patient was admitted under 
Dr. Bachrach’s name. 

By Mr, Lewin: 

O.—You knew that Dr. Bachrach’s name was on the slip? 
A,—He didn’t want—the Dr. Bachrach was booked—the opera- 
tion was booked under Dr, Bachrach. 


A—I said I 


She said 
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Q.—Yes. If Dr. Bachrach’s name had not appeared on the 
admitting card, would you have admitted Dr. Selders? A— 
Possibly I would have. 

O.—You would have? A.—Possibly. 

QO.—Notwithstanding the list that you reached for which said 
that Dr. Selders was not to be allowed in at any time? A—I 
don’t know what I would have done if Dr. Bachrach’s name 
wasn't on the admitting—wasn’t booked for the operation. 

QO.—Wasn't this the real reason that you refused Dr. Selders, 
and not the fact that Dr. Bachrach’s name was on the card 
(indicating United States Exhibit 496)? A.—Primarily it was 
Dr. Bachrach’s name, and that’s why I refused him, primarily. 

O.—Weren’t you asked this question before the Grand Jury: 

“Is this not the reason: that when you saw this list, you knew that 
under no conditions could Dr, Selders be admitted to the hospital, regard- 


less of whether the patient had another physician attending him at the 
time or not?” 


And your answer, 


“I suppose underneath it ali I felt that way.” 


Did you give that testimony? A.—Well, if it’s there I must 
have given it. 

O.—And is it correct? A.—I don’t know whether it is or not. 

O.—What? You don’t know. Did you ever see this paper 
or the original of it (handing to the witness United States 
Exhibit 491)? A.—No, I don’t ever remember. 

O.—Don’t remember that? A.—No, I don’t ever. 

Mr. Leahy:—Is that an identification of it? 

Mr. Lewin:—Yes, 491. 

Mr. Kelleher:—It is in evidence. 


REDIRECT EXAMINATION 

By Mr. Leahy: 

_ Q.—Miss Realini, do you know whose handwriting that list 
is in which you were shown? And I am showing Exhibit 496. 
A—It looks like Beulah Mumford’s. 

Q.—You know it is not Dr. Taylor’s, don’t you? 4.—I'm 
positive. 

Q.—And Dr. Taylor never said anything to you with reference 
to anything contained on that list, did he? A.—No, sir. 

By Mr. Leahy: 

Q.—Is it anything unusual, Miss Realini, from your experi- 
ence in the hospitals where you have worked, for a lady at the 
admitting desk to deny the right to a doctor who has no cour- 
tesy or staff privileges to treat the patient in the hospital? 

Mr, Lewin:—Now, I object to the question, and I think I am 
entitled to it. 

Tue Court :—Objection overruled. 

The Witness:—Well, we have a—I don’t know whether I 
can answer that, but we do have a list of doctors; every hos- 
pital has rules, a list of doctors that can’t come in and operate, 
and naturally we have to go by that list. We can’t let anyone in. 

By Mr. Leahy: 

Q.—Well, supposing that doctor’s name who wants to come 
in is not on that list. What do you do? Do you let him in 
or do you tell him he can’t come in because he hasn’t courtesy 
privileges? A—Well, we just tell him he hasn’t courtesy 
privileges. : 

Q.—Now, in your statement the next day, on June the 20th 
when you made your report to the hospital, did you mention 
the fact that you had looked on this list which was just shown 
you, in Mrs. Mumford’s handwriting. A.—Yes. 

Mr. Lewin:—I don’t think he need lead this witness in any 
such fashion as that. 

Tue Court:—Yes, Don’t lead the witness. 

By Mr. Leahy: 

Q—Now, would you kindly point to your statement which 
you made to your hospital, a report as to what occurred that 
day, when you mention that? A.—Right here (indicating). 
ae I reached for the phone it occurred to me to reach for the 
slip. 

O—Now, at this time when you made out the admission 
record in that hospital was anything said to you that Mr. 
Hardin was a Group Health patient? A.—Not at that time. 

Q.—Did you know when you admitted Mr. Hardin that he 
was a Group Health patient? A.—No, sir, 

O.—Did his wife tell you anything about it? A —No, sir. 

Q.—Who did she say would be responsible for the bill— 

Mr. Lewin (interposing) :—Now, wait a minute. 

Q.—When she admitted him? | 

Mr. Lewin:—I object to this as improper redirect. 

Tne Courr:—Yes. wha 

Mr, Lewin:—There is nothing in the cross that went into 
this at all. 

Tue Courr:—It is something of another examination. 


Mr, Leahy:—Oh, if you Honor please, I want to bring out 
that fact because of the connection which is made, as they say, 
with Dr, Selders. 

Mr. Lewin:—Well, that hasn't anything to do with it. 

Tue Courr:—Well, if it is something you overlooked that 
you want to bring out, that is another thing. 

Mr, Leahy:—Well, that is what I do, because it’s on the 
record, and I wasn't— 

Tue Court:—Wait. 

Mr. Leahy:—I am sorry, your Honor. 

Tue Court:—I say it is not proper redirect if you have over- 
looked something. 

Mr. Leahy:—This I was about to introduce into evidence, the 
record, and also her statement at the time. If we can get it 
from the record it’s all right. I will introduce as Exhibits 6 
and 7 at this time the statement of Miss Realini, being 6, the 
record being 7. 

(Documents were marked Defendants’ Exhibits 6 and 7 for 
identification. ) 

Mr. Leahy:—This has already been introduced in evidence 
(indicating). 

Mr. Lewin:—It certainly has. These I have seen, and I 
object to it. 

Mr, Leahy:—Shall I pass them to your Honor? 

(Exhibits were passed to the Court.) 

Mr. Lewin:—I£ you Honor is tempted to admit that, I wish 
you would hear me at the bench, because I don’t see any pos- 
sible theory of admissibility. 

Tue Court:—Are you through with the witness, Mr. Leahy? 

Mr. Leahy:—I think so, if your Honor please. 

Tue Court:—Very well. The witness may be excused, and 
I will excuse the jury for a few minutes. 

(There was a brief informal recess, at the conclusion of which 
the proceedings were resumed as follows, in the absence of the 
jury.) 

THE Court:—Will you gentlemen step up here now? 

(Counsel for both sides approached the bench. The discussion 
concerned rules of the Court on admissibility of evidence.) 

Mr. Leahy:—I£ your Honor please, I will take a moment to 
read to the jury the paper which Miss Realini said she filled 
out in her own handwriting when Mr. Charles Hardin came to 
the hospital. 

I will not read it all to you: 


DEFENDANTS’ EXHIBIT 7 


“In case of emergency call Mrs. Helen Hardin. 

“Physician. Dr. Bachrach, Surg. 

“Nature of the case. 

“Responsibility for the account. Charles G. Hardin Jr. 

“Relationship to the patient. Wife.’’ 

Giving the address as 215 North Piedmont Street, Arlington, Virginia, 
the telephone number, or 1419 E Street N.W., and the telephone number 
there; with Miss Realini’s name on the back. 


TESTIMONY OF DR. LEE SOLET 


DIRECT EXAMINATION 
By Mr. Leahy: 


Lee Solet said his office is in Arlington, Virginia, and has 
been for a little over three years. He graduated from Middlesex 
College of Medicine and Surgery, in’ Boston, in 1933; took 
internship at Unity Hospital in Brooklyn, New York, and a 
residency at Women’s and Children’s Hospital, Toledo, Ohio. 
_Q.—Are you acquainted with Mr. Charles Hardin? A.—Yes, 
sir. 

Q.—How long have you known him? A.—I have known 
him from the day that I went to visit him. He called me. 

Q.—Do you recall that date now? A.—It was June 19, 1938. 

Q.—Do you recall how you came to see him that evening? 
A—I got a call about quarter to 10, and I went over to see him 
at that time. 

Q.—Who was there when you saw him? A.—lJust his wife 
and himself. 

Q—What was his condition when you saw him? A—He 
looked quite well, except for the fact that he complained of hav- 
ing had a pain the day before, and he had had a pain that day 
and he was a little disturbed about that, although he said he 
felt quite well. On examination he did not have any temperature 
and he did not have any nausea or vomiting. He had a pain 
right over the right side of his abdomen, and it looked 
suspicious. I said, “You might have a possible appendix. I 
think the best thing to do is to call someone in to verify that.” 
I asked him if he had any particular physician, and said, 
No; you are the doctor.” So I called in a doctor from Wash- 


—What was his name? A—Dr. Bachrach. 
Had you known Dr. Bachrach? 4—Yes, sir. 


; 
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O.—Did he have any specialty? A—He is a surgeon. 

O.—Did you call Dr. Bachrach? A—Yes, sir. 

O.—Did Dr. Bachrach come over? A—Yes, sir. 

O.—And do you recall now where Mr. Hardin was living at 
that time? A—At 215 North Piedmont Street—I think that 
is right—Arlington, Virginia. 

O—Do you recall now about what time Dr. Bachrach got 
to Mr. Hardin's home? A.—Well, approximately 10:35 or 
10: 40. 

O—When he got to the home were you still there waiting? 
A.—Yes, sir. 

Q.—What occurred? 4.—He asked the patient a number of 
questions, and then he proceeded to examine the patient, and 
then he was of the opinion that he had appendicitis. 

Q.—Then what occurred? A.—He suggested that he go to 
the hospital, and then we called up Sibley Hospital to make 
arrangements for his admittance. 

O—Who called Sibley? A—I don't recall whether it was 
myself or Dr. Bachrach. 

O.—As a result of that telephone conversation were arrange- 
ments made to operate on Mr. Hardin? A—Yes, sir. 

O.—Did you go to Sibley that night? A—Yes, sir. 

Q.—With whom did you go? 4.—Mr. and Mrs. Hardin, in 
my car. Dr. Bachrach followed. 

QO.—He followed you? A.—Yes, because he was not 
acquainted with Arlington. He lived in Washington, and it 
had taken approximately 25 or 30 minutes to come from the 
time I called him. 

O.—He followed you in your car? A—He followed in his 
own car, while I had the patient and his wife in my car; and 
we arrived at Sibley approximately the same time. 

Q.—Do you recall about what time it was that you arrived 
at Sibley? 4d—Possibly 11:15 or 11:20. 

O.—What occurred when you arrived at Sibley? A—When 
we arrived at Sibley Mrs. Hardin—I think Mrs. Hardin's 
brother—I had never met him before—was there, and Mrs. 
Hardin and the brother went into the admitting office to make 
arrangements for admission, while I remained outside. The 
patient was on the wheel chair and I was talking to him. 

Q.—Are you familiar with Sibley Hospital and its rules and 
regulations? A.—To a certain extent; as far as I am concerned. 

Q.—Are you able to recognize records of Sibley Hospital ? 
A—Yes, sir. 

Q—Do you know whether Sibley Hospital maintained an 
admission record, as it is called? A.—Yes, sir. 

Q.—I now show you what has been identified and received as 
Defendant’s Exhibit No. 7 and ask you whether or not you 
can identify that record? A—Yes, sir. 

Q.—That is the usual admission record which is filled out 
when a patient comes in to Sibley? A.—Yes, sir. 

O.—While that record was being filled out what did you and 
Dr. Bachrach and Mrs. Hardin do? A—Mr. Hardin—I was 
just speaking with Mr. Hardin, and Dr. Bachrach was speak- 
ing with him for a while. When he moved toward the admit- 
ting room I am not sure whether he went in with the patient’s 
wife and brother or not; but I did not go into the admitting 
room at all. 

Q.—How long were they in the admitting room at that time? 
A—Oh, about ten minutes, I should say. 

Q.—Do you recall whether Mr. Hardin went into the admit- 
ting room or not? A.—No. f 2 

O.—Did there come a time when Mr. Hardin was assigned 
to a room? A.—Yes. : ‘ : 

Q.—Did you go up there with him? A.—I let him go to the 
room and I went up to the operating room with Dr. Bachrach 
while he prepared for the operation. P 

Q.—Do you recall how long it was after Mr. Hardin got to 
the hospital that the operation was performed? A,—Approxi- 
mately 12:25 a.m. i ‘ 

Q.—Is there a_time required to prepare a patient for an 
operation? A.—Yes. 

Q.—And also, do you doctors have to prepare yourselves for 
an operation? —yYes, sir. = 

Q.—From the time that you went upstairs—I assume you 
went into the operating room, Doctor? ATI watched; I did 
not assist. I observed the operation. The resident and the 
interns of the hospital get the advantage of assisting the sur- 

j observed. : > 
ae ee Fagg that you went upstairs until the operation 
as. ou doing? A.—Just in the doctor’s 
was performed what were y bwrec Baie? hi 
dressing room while Dr. Bachrach was changing trom is 
clothes and while I put a gown on and went out to scrub up. 

Q.—Did there come a time when Dr, Bachrach— ; 

Mr. Lewin:—Do not let us have any leading questions, 
please. All the answers have been practically yes or no to 


your own statements. 


A, 


Wi Bowes ALL: 


Tuer Court:—Do not lead. 

By Mr. Leahy: 

O.—Did there come a time when anything occurred, so far 
as Dr. Bachrach was concerned? 

Mr. Lewin:—Objected as leading. 

Mr. Leahy:—I could not make it less leading. 

Tue Court:—I think the question is all right. 

The Witness:—May I have the question again? 

By Mr. Leahy: 

O.—Did there come a time when anything occurred in so far 
as Dr. Bachrach was concerned? A.—No, sir. He just oper- 
ated on the patient. 

Q.—Did there come a time when anything occurred so far 
as you were concerned? 

Mr. Lewin:—Objected to as immaterial. 

Tur Court:—I do not know what he has in mind, Objec- 
tion overruled. 

A—Well, Dr. Bachrach operated on the patient and I saw 
the patient after that until the patient left the hospital, about 
five days later. He had a gangrenous appendix. 

By Mr. Leahy: 

Q.—And it was removed? A.—Yes. 

O—Did you hear at any time that night the name of Dr. 
Selders? A.—Yes, sir. 

Q—When was the first time you heard that name—Dr. 
Selders? A.—At the hospital. 

Q.—What time after you had gotten to the hospital did you 
first hear it? A-—I heard it after Mrs. Hardin and her 
brother came out of the admitting room. 

Q.—Do you recall who it was that spoke to you, if anybody? 
A—No, because I didn’t speak with anyone. I just happened 
to hear that conversation—heard the mention of the name. 
But I didn’t speak with any one regarding Dr. Selders. 

O.—Do you recall whether the name of Dr. Selders had been 
suggested at any time prior to your coming to the hospital ? 
A—No, sir. 

Q.—Had the name Group Health Association been mentioned 
before you got to the hospital? A.—No, sir. 

OQ—What occurred with reference to suggestions of sur- 
geons or doctors when you were at the home of Mr. Hardin? 
A—I asked Mr. Hardin who he preferred—I asked him which 
surgeon he preferred, and he said, “You are the doctor.” So 
immediately I called Dr. Bachrach. 

Q.—Do you recall who it was that was doing the talking 
at Sibley Hospital about Dr. Selders when you first heard the 
name? A.—No, sir; I do not. 

Mr. Leahy:—I think that is all. 


CROSS EXAMINATION 
By. Mr. Kelleher: 


O.—Dr. Solet, you do not want this jury to believe, do you, 
from your testimony that Mr. Hardin was not a sick man 
when you saw him? A.—Yes; he was sick. 

O.—Seriously, was he not? A.—Well, as it turned out to be, 
he had a gangrenous appendix. 

O.—That is a pretty serious matter, is 


O.—Did not Dr. Bachrach diagnose i 
A—Yes, sir. 

O.—He did? A—Yes, sir. 

O.—TIn your presence? A.—Yes, sir. 

O.—Was it not necessary, in your opinion and in Dr. Bach- 
be opinion, that the patient be operated on that night? 

es. 

OQ—And is it customary except in acute cases to operate at 
night? A—Is it customary? I beg your pardon. 

OQ.—Is it customary except in acute emergency appendicitis 
cases to operate at night? A.—The operation takes place when 
the patient decides to go to the hospital. 

O.—You mean that the patient decided to have the operation 
that night? A—He said, “Well, let’s go.” 

Q.—Who recommended that he be operated on that night? 
A—Dr. Bachrach. 

O—He did? A—Yes. 

O.—Is it customary for a doctor to recommend an operation 
late at night unless the case is a serious case? A.—Any case 
that warrants it, they operate on it. 

O.—Did this case warrant it? 4.—Yes, sir. 

O.—In your opinion and in Dr, Bachrach’s opinion? 4.— 
Dr. Bachrach verified the tentative diagnosis that I made, 

Q.—You also diagnosed it as acute appendicitis? A—I 
thought it was a possible appendix, but I was not sure, because 
he seemed perfectly all right as far as temperature was con- 
cerned, and there were not outward symptoms, and he had 
continued his regular activities. 

O.—Did you diagnose it as acute? A,—No. 


it not? A.—Yes; it is. 
t as acute appendicitis? 
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O—But Dr. Bachrach did? A.—Yes; he diagnosed it as 
acute appendicitis. 

Q—-What did you do, so far as the patient was concerned, 
at Sibley Hospital? A.—The following day I saw the patient. 
I saw him every day and removed the sutures when the wound 
was healed. 

O.—Do you have privileges at Sibley Hospital? A.—Yes, sir. 

O—When were those privileges granted? A—In 1938. 

Q.—I show you Exhibit 492 which has been identified as a 
list of doctors having courtesy privileges at Sibley Memorial 
Hospital, and ask you if your name appears on that list. It is 
arranged alphabetically. Just look under the S’s and tell us 
that. A—Yes, sir. 

Q.—When were those privileges granted? A.—In 1938. 

Q—How long did you say you had been in practice in 
Alexandria, Doctor? A.—In Arlington. 

Q.—In Arlington? A.—Yes. 

Q.—How long? A.—A little over three’years. 

Q—As I understand it, this Hardin case occurred in June 
of 1938? A.—Yes, sir. 

Q.—How long before that had you been in practice? A.— 
Approximately six months, or five months. 

Q—Do you know how it happened that Mrs. Hardin called 
you? A,—wNo, sir. 

Q.—You do not know? A—Yes, sir. 

Q.—yYou never discussed that with her? A.—No, sir. 

By Mr. Kelleher: 

Q.—Did you know any of the family before? A.—No, sir. 

Q.—Did you ever treat any member of the family since? 
A.—No, sir. 

Q.—Were not the arrangements for a surgeon made with 
Mrs. Hardin instead of Mr. Hardin? A.—No, sir. 

Q.—Don’t you recall that Mrs. Hardin requested you to name 
certain surgeons and that you named Dr. Cox, Dr. Cafritz and 
Dr. Bachrach? A.—I named several doctors, but she didn’t 
request me to name them. 

Q.—You volunteered the names of several doctors? .4.—Yes. 

Q.—Why did you volunteer them? .4.—So she would have 
her own choice. 

Q.—Don’t you recall that she said, “I don’t know any sur- 
geons in Washington”? A.—I can’t be sure of that. 

Q.—What is your best recollection? A —It might have been 
possible. 

Q.—But you suggested Dr. Bachrach? A.—After Mr. Hardin 
mentioned the fact, “You are the doctor.” 

Q.—What did you do after he mentioned the fact, “You are 
the doctor”? A—I called Dr. Bachrach. 

Q.—Did you suggest Dr. Bachrach to the patient, too? A— 
After mentioning several other doctors. 

Q.—Who selected Dr. Bachrach out of the list? A—I 
selected Dr. Bachrach. 

Q.—You did. I want you to think very carefully and tell us 
whether at some time during the course of that evening either 
Mrs. Hardin or Mr. Hardin told you that she was a member 
of G. H. A. and that Mr. Hardin was entitled to privileges in 
that organization. .A.—WNo, sir; I can’t recall. 

Q.—Do you deny that she said that? A.—Yes, sir. 

Q.—On your oath you deny that? 
ee Leahy:—Yes; he is under oath. What do you mean by 
that? 

Tue Court:—Please, Mr. Kelleher—that is a question that 
I do not permit to be used in this court. 

Mr. Kelleher:—I am sorry, your Honor. I certainly intended 
no offense by it. 

By Mr. Kelleher: 

Q.—Will you tell us whether you did not state to either Mr. 
Hardin or Mrs. Hardin at that time that G. H. A. doctors were 
not entitled to operate in the local hospitals? A.—No, sir. The 
question didn’t come up in that case. 

Q.—Did you mention G. H. A. in the presence of Dr. Bach- 
rach? No, sir. 

Q—Did you discuss it with Dr. Bachrach? A.—wNo, sir. 

Q.—Is it your testimony now that no mention was made of 
G. H. A. at the house? A.—Not at the house. 

O.—Did you hear Mrs. Hardin call her brother? A—I don’t 
recall her calling, but I know the brother was at the hospital. 

Q—Don’t you recall that she telephoned from the house? 
A.—She must have telephoned from the house. 

O.—Don’t you recall that she did? .—No; I don’t recall 
that. 

Q.—Did you have any discussion with Mrs. Hardin? A— 
About what? 

O.—At all, at the house? A.—Yes; in reference to his case. 

O.—Did you help take the patient out to the car? A—Yes, 
sir. 


QO.—Did she go with you? .4.—Yes, sir. 

Q—Do you recall where the telephone was in the house? 
A.—It was on one side of the room. 

O—Of the bedroom? A.—Yes, I believe, 

O—Where the patient was? 4.—Yes. The patient was in 
the bedroom, 

Q.—Don't you recall that she made a telephone call— 

Tue Court:—You have asked that question twice before, 

Mr. Kelleher:—I know, your Honor; but I am trying to help 
the witness out on the matter to refresh his recollection on it. 
I think I am entitled to probe this man’s knowledge of what 
occurred. 

Tue Court:—I think you haye done it. The court has to 
exercise some discretion about the limits of cross examination. 

Mr. Kelleher:—Yes, I understand, your Honor. 

Tue Court :—He has stated that there was a telephone in the 
house. There is no issue about that. 

fe Kelleher:—There is an issue about whether he heard her 
call, 

Tue Court:—He has denied it twice. You have asked him 
that. He does not deny that he was called, but he says he does 
not recall hearing it. That is the substance of his testimony. 

Mr. Kelleher:—All right, your Honor. 


By Mr. Kelleher: 


Q.—When you went up to the operating room with Dr. 
Bachrach did Mr. Booth come up there about 45 minutes after 
the patient was admitted to the hospital and talk with you or 
Dr. Bachrach? A.—Who is Mr. Booth? 

O.—The brother-in-law? A—No. He never spoke with me. 

Q.—Did he speak with Dr. Bachrach in your presence? A.— 
Not that I recall. 

Q.—Do you recall whether he told you or Dr. Bachrach that 
Dr. Selders would not be permitted to come in, and that there- 
fore Dr. Bachrach might go ahead with the operation? A.— 
Whether I heard him say that? 

O.—Yes. A.—I didn’t hear him say that, but I heard a 
reference to Dr. Selders, in the admitting room—in the lobby of 
the admitting room where the patient was. I mean, when Mrs 
Hardin and Mr. Booth—I think Dr. Bachrach was around there. 
That is the only mention I heard of Dr. Selders at that time. 

Q.—What was said in your presence at that time concerning 
Dr. Selders? A.—I didn’t hear any conversation in reference 
to the fact that Dr. Selders was not—that is, the conversation 
itself; I just heard this mentioned between Mrs. Hardin, Mr. 
Booth and Dr. Bachrach. I didn’t enter into any discussion or 
anything like that. 

Q.—I am asking you what that conversation was concerning 
Dr. Selders? d.—In reference to the fact that he didn’t have 
privileges. 

Q.—Tell us what was said. What did you overhear? dA— 
All I heard was that Dr. Bachrach was competent and to go on 
with the operation. 

Q.—And that Dr. Selders could not operate? 4.—Whether 
he could operate or not—that I don’t recall. 

Q.—What did you hear about Dr. Selders? 4.—I heard Dr. 
Selders’s name mentioned. 

Q.—How was it mentioned? A.—The fact that Dr. Selders 
could not operate at the hospital. 

Q.—And that was in your presence and in Dr. Bachrach’s 
presence? A.—Yes. It was in my presence, if you consider the 
fact that I was close by and could hear it. 

Q.—And it was in Dr. Bachrach’s presence? A.—Yes. 

Q.—And it was said by Mrs. Hardin or Mr. Booth? A—I 
don’t know who said it. 

Q.—Was anybody else in the conversation besides you, Dr. 
Bachrach, Mrs. Hardin and Booth? A—I was not in the 
conyersation. 

Q.—Who was in the conversation? A.—The conversation was 
between Mrs. Hardin, Mr. Booth and Dr. Bachrach. I was 
with the patient in the lobby by the elevator. 

Q.—Did you hear either Booth or Mrs. Hardin tell Dr. 
Bachrach what you have already testified to? A—Yes. 

Q.—Are you a member of the American Medical Association? 
A—Yes, sir. 


TESTIMONY OF ISABELLE M, KANFOUSH 


DIRECT EXAMINATION 
By Mr. Leahy: 


Isabelle M. Kanfoush said she is employed at Walter Reed 
General Hospital. This is the inning of the third month. 
She was employed at Emergency Hospital from January 1938 
until June 1939 as a general duty nurse. 
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Mr. Lewin:—Would you mind asking what that is? 

Mr. Leahy:—I am going to ask her. 

By Mr. Leahy: 

O.—Will you tell us, please, what a general duty nurse does, 
what her duties are? A—It depends in what part of the hos- 
pital you are assigned. It is usually bedside nursing. I did that 
for about two months, but I worked in the emergency room 
after that. That just deals with emergencies that come in from 
outside. 

Q—What do you mean by emergencies that come in from 
outside? A—Anything such as accidents or acute abdominal 
cases or anything of that kind. 

O—When you were assigned to the emergency room what 
were your duties there? A.—Well, there were quite a few of 
them, but the chief duties of an emergency nurse are to take 
care of patients coming in from the outside that have been in 
automobile accidents or that have been cut or injured in any 
way. 

The witness identified the record in the case of Harriet A. 
Austin. 

O.—Do you recall Mrs. Austin’s coming into the emergency 
room that day? A.—yYes; I do, very definitely. 


O—I notice at the top of the card the word, in printing, 
“Ambulance.” What does that mean? A.—That the patient 
was brought in by the Emergency Hospital ambulance. This 
(indicating) is the ambulance record right there. 

O.—Does the emergency record indicate what time the patient 
came in? A.—Yes. 

O.—What time did she come in? A—5:28 p. m. 

O—Does it indicate the time when there was received at 
Emergency Hospital a call for the ambulance? A.—Yes. 

QO—What time was that? A—5:19 p, m. 

O—Does it also indicate where the patient was received? 
A.—yYou mean, from where? 

O—Yes; from where. A.—Yes; we got the call from 
Peoples Drug Store, 11th and Pennsylvania Avenue. 

O—lIt is marked, against the word “by,” in printing, your 
aria What does that mean? A —That I took the ambulance 
call. 

Q —lIn other words, at 19 minutes past 5 o’clock on the 
evening of Sept. 7, 1938 you took an ambulance call on a tele- 
phone message from Peoples Drug Store? A.—That is right. 

O.—Did you answer it at that same time? A.—Immediately. 

Q.—Now, I find the name of a doctor, and I will have to ask 
you to pronounce it for me. .A.—Mackowiak—M_-a-c-k-o-w-i-a-k. 

O.—What does that indicate? A—It means that that was the 
doctor that went out on the ambulance call. 

O.—And the driver I presume is the driver of the ambulance; 
is that right? A—Yes—Curtis. 

O.—The time it returned—does that mean the time the ambu- 
lance returned? A.—Yes. 

O—That was 5:38? A —5:28. 

O.—And will you explain what is meant by “Disposition of 
the case’? A—Disposition of the case. The patient was 
brought in. Usually when the ambulance goes out on a call 
we like to tell how the patient was taken care of, whether at 
the scene, assisted, or brought in. In this case the patient was 
brought in; and that is the disposition. 


Q.—From whom did you get the information contained on 
the card. A.—I got the information from the patient herself. 

O.—For instance, did you get her name? A.—Yes. 

O.—Harriet A. Austin? A.—Yes. She gave it to me. 

O.—Did she give you her address? A—yYes. 

O.—1543 44th Street Northwest? A.—Yes; that is right. 

O.—It says “Brought in,” and then there is certain writing 
under that. What is that? A.—‘E. H. Ambulance.” 

Q.—And the date and the time and the doctors. Following 
that line over, there are several names—Mackowiak, Gerber 
and Fry. A.—Dr. Mackowiak was the one who brought the 
patient in, and Dr. Gerber and Dr. Fry were the two on con- 
sultations. Both were residents at the time. 

O—Did you know them personally? A—I knew them pro- 
fessionally, not personally. ; 

O—You were present, were you, in the emergency room 
when Mrs. Austin was brought in to the emergency room? 
A.—Yes; I was. . 

Tee that card indicate anything with reference to what 
was done for the patient? 

Mr. Lewin:—Just answer that yes or no, please. 


A—Yes. 


._M.A. 


ET AL. 


By Mr. Leahy: 

O.—What was done for Mrs. Austin? 
external injuries that were— 

Mr. Lewin:—I object to that as not responsive. 

Mr. Leahy:—Maybe that is true, too, 

By Mr. Leahy: 


O.—What was Mrs. Austin’s condition when she was brought 
in to the hospital? A.—The general condition was good. 

O—What was there on her which showed cuts or bruises? 
A—We saw no cuts or bruises except on the hip, the right 
hip; and she had a bruise on the right elbow. That is the only 
thing we saw. 

Q.—What was the condition of her clothing? 
or disheveled? 
too far back. 

Q—Can you tell us whether anything was done for her when 
she was brought in? A—Yes. She was undressed and exam- 
ined thoroughly from head to foot and was given a medication 
known es 2-2-10. 

O.—Now, will you explain that?) d.—Two drams of bisodol, 
2 drams of lactopepsin and 10 minims of tincture of belladonna. 

QO.—When she was brought into the emergency room was she 
taken to any bed or anything of that sort? d.—The emergency 
room is a compartment of rather a large room where we have 
beds, and there is a rest room. We put the patients into this 
rest room before we admit them to any other part of the hos- 
pital, for complete examination. 

O.—Do you recall whether or not Mrs. Austin was admitted 
in that fashion? A—Yes; she was. She was taken to the rest 
room, undressed, and put to bed. 

O—Do you recall now a lady coming into the emergency 
room at any time and the name of Dr. Selders being men- 
tioned by anybody? A—I recall somebody being in the emer- 
gency room, but I can’t remember whether it was a daughter 
or sister or who it was. I can remember her talking of a 
doctor, but I don’t recall the doctor’s name. 

O.—Were you there when the request was made for a doctor 
for Mrs. Austin? A—yYes; I was. 

Q.—Did you personally have a conversation with that person, 
whoever she may have been? A.—TI did. 

O.—Will you tell us what it was? 

Mr. Lewin:—Objected to. 

Tue Court:—Objection overruled. 
the daughter of this lady who testified? 

Mr. Leahy:—Yes, your Honor. . 

Tue Court:—She went very thoroughly into the incident. 

Mr. Lewin:—She did not go into a lot of hearsay talk, 
because your Honor did not permit it. 

Tue Court:—She went into what she said to everybody in 
the hospital, and she repeated it several times. 

Mr. Lewin:—No, your Honor; I beg your pardon. She 
told about what she said to McKeever and to the intern but not 
to any nurse. If your Honor permits this, you are permitting 
hearsay testimony from a person who is not a party to this 
case; and you have said time and time again— 

Tue Court:—Please be a little more careful how you argue. 

Mr. Lewin:—I meant the utmost respect to your Honor, but 
I meant to be extremely emphatic. 

Tue Court:—Perhaps so; but your attitude does not indi- 
cate it. 

Mr. Lewin:—I am sorry if it does not, because I have no 
desire— 

Tue Court:—I am very sorry too. 
occur again. 

Mr. Lewin:—I think that I am entitled, as a representative of 
the United States— 

Tue Court:—I don’t want to hear that. Just a minute. 
You have no more rights as a representative of the United 
States than any other attorney here, 

Mr. Lewin:—I do not claim any more rights. 

Tue Courr:—And I do not want that argued to me. All I 
say is that when you present your objections or argument you 
do it without an attitude of reproaching me for what I may 
have done in the past. I have ruled as I thought I should. 

Mr. Lewin:—I am sure you have, your Honor; but I thought 
there was no rule that forbade my calling your Honor’s atten- 
tion to a previous ruling. 

Tue Courr:—Not at all; 
do it. G2 

Mr. Lewin:—I did not mean to call it to your attention in 
any discourteous way at all, I assure you of that. 

Tue Courr:—If I am mistaken about this I want to be cor- 
rected; but my recollection of the lady’s testimony is that she 
went in great detail into all that she did and said there. 


A.—Well, she had no 


Was it torn 
A—lI am sorry, but I can’t remember; it is 


I suppose you refer to 


I hope that it does not 


but it depends on the way you 


» 
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Whether it specifically applied to any conversation with this 
lady or not I do not know. 

Mr, Lewin:—Your Honor, I am sure that there is nothing 
in the record that speaks about any conversation with this lady. 

By Mr, Leahy: 

O.—Were you present when this lady talked with the interns 
and the doctors you said were there? A—The doctor was 
examining the patient. 

Q.—Was the lady present at that time who asked for the 
doctor? A.—Yes; she was. 

O.—And you overheard the conversation between the doctor 
and the lady? A.—I didn’t hear her asking for a doctor, but 
she did personally ask me if she could have a certain doctor 
for her mother, or to take care of her mother, or sister; I don’t 
remember which it was. 

Mr. Lewin:—I move that that be stricken out. 

Mr. Leahy:—We offer that for this reason, your Honor. The 
lady in her testimony talked, as she said, with McKeever; she 
talked with the intern, and so forth, and left the impression 
that nothing was done for her mother at Emergency Hospital, 
and that when she asked for this doctor they would not permit 
Dr. Selders to come in. Now, if she asked anybody in responsi- 
bility for permission for Dr. Selders to come in there, I have 
a right, on the same theory and on the same rule on which 
your Honor permitted interns’ conversation to be testified to, 
because an intern was in the same official position. Here is a 
nurse who represented Emergency Hospital with reference to 
the mother in that room at that time, and if this lady had a 
right to bring Dr. Selders in there, we have a right to know it, 
and not to have the jury left with the impression that this lady 
refused or anybody refused a doctor for her that night. 

Tue Court:—I am inclined to think that that is so. The 
testimony of the Government tended to show that the hospital’s 
attitude was of a certain kind—I do not care to describe it or 
characterize it. That was certainly the purpose of the testi- 
mony revolving around that incident, as to the attitude of the 
hospital itself, and it was brought out as to the attitude of 
those with whom the lady came in contact. I will permit it. 

Mr. Lewin:—Will your Honor hear me a moment? 

THE Court :—Yes. 

Mr. Lewin:—I suggest that the hearsay rule has some appli- 
cation. Admissions from the hospitals, once your Honor has 
determined that they are co-conspirators, which was your 
Honor’s ruling, of course come in against all the defendants. 
Statements from Mrs. Avery, however, do not come in against 
all parties or against the Government or anybody else. She has 
certainly not been tied up with any activities of the defendants. 
This witness is being asked for what Mrs. Avery said. 

Tue Court :—What was the purpose of the testimony? 

Mr. Lewin:—The purpose of this testimony is to get some 
hearsay statement in— 

THE Court:—I mean, the purpose of your testimony. 

Mr. Lewin:—As to the facts and as to the statements of the 
hospital. 

Tue Court:—Whai facts? 

Mr. Lewin:—The things that transpired there that night in 
regard to Mrs. Austin. 

Tue Court:—For what purpose? 

Mr, Lewin:—To have the jury understand what the facts 
were. 

Tue Court:—For what purpose? For the purpose of showing 
that the hospital refused treatment to this woman because she 
was a G. H. A. patient; was it not? 

Mr. Lewin:—No; it was for the purpose of showing that the 
hospital forbade this woman to have her own doctor, Dr. 
Selders, 

Tue Courr:—I understand it includes that, the two combined. 

Mr. Lewin:—No; not the two combined; simply that. 

Tue Courr:—It revolves around the fact that she was a 
G. H. A. member and entitled to this privilege, and called a 
G. H, A. physician, who was refused by the hospital. Is not 
that true? 

Mr. Lewin:—It revolves around the fact that she called 
Selders and could not have Selders because he was a G. H. A, 
doctor, That is perfectly clear. Mrs. Avery is not a party 
to the cause nor any co-conspirator or anything of that sort. 
Her hearsay statements to this witness certainly cannot come 
into this case whatever the subject matter might be. 

Tue Courr:—I do not get that at all, If you can offer 
Mrs. Avery’s statement to various agents and officers of the 
hospital concerning this incident in order to proye a certain 
attitude on the part of the hospital, certainly the defendants 


have a right to reveal all the circumstances that would indicate 
the attitude or the acts of the hospital with reference to that 
episode, 

I rule that it is admissible. 

By Mr, Leahy: 

Q.—Miss Kanfoush, will you kindly tell us, then, what the 
lady said with reference to wanting Dr. Selders to see her 
mother, and what you said about it? A—The lady asked me 
if she could have Dr. Selders come in to see her mother, and 
I told her that Dr, Selders was not on the courtesy list of the 
hospital, but that we would call him and have him come in to 
the hospital and talk to her and the patient and see if they could 
arrange between them to have one of the staff men take care 
of the patient. But the patient herself refused to have us call 
Dr. — whoever he was; I can’t remember—refused to have us 
call him, and, as a result, decided that she was going to go 
somewhere else. 

Q.—It was the patient who made that statement? A—yYes; 
the patient herself refused to have us call the doctor. 

Q—At that time were arrangements made for her to be 
removed from the hospital? A—She wanted to leave the hos- 
pital. She asked to leave, but the rule of the hospital is that 
no patient who we think should stay in the hospital is per- 
mitted to leave unless he or she sign a release; and that is what 
we asked her to do. She signed a release. 

Q.—Did she sign it? A.—Yes; she did. 

Q.—And you recognize that as her signature (indicating) ? 
A—Yes; I do. 

Q.—There is another name there—Dr. J. H. Harris. Do you 
know who he is? A.—Dr. Harris was the intern in the emer- 
gency room. 

Q.—Do you know where he is now? A.—No; I do not. 

Q.—I will ask you, Miss Kanfoush, if everything was done 
for Mrs. Austin in the emergency room that night that could 
Us done under the circumstances? d.—Yes; everything was 

one. 

Mr. Leahy:—We offer in evidence Defendants’ Exhibit 4, 
which is the emergency card; that is, the card which is made 
out in Emergency ambulance cases and also the release attached 
thereto. 

Mr, Lewin:—We have no objection. 

THE Court:—It will be admitted. 

By Mr. Leahy: 
< Q.—Were you there when she left the hospital? A.—yYes; 

was. 

Q.—How did she go out? A—She walked out. 


DEFENDANTS’ EXHIBIT 4 


Mr. Leahy:—I will just read to you this card relating to 
Harriet A. Austin: 

“Call received 5:15 p. m. By Kanfoush. How received: Peoples 
Drug Store. 

“Call answered 5:19 p. m. By Dr. Mackowiak. Driver Curtis. 

“Time returned 5:28 p. m. Disposition of case: Bro. in. 

“Name Harriet A. Austin. Address 1543 44th St. N.W. 

“Brought in E. H. Amb. Date 9-7-38. Time 5:28 p. m. 

“Dr. Mackowiak-Gerber-Fry. Nurse I. Kanfoush. 

“Diagnosis, Pos. fract. It. hip. 

“Disposition of case. Refused hospit. Signed release. 

“Remarks: Pt. states a few min. ago at lith and Pa. Ave N.W. she 
was crossing the street & was hit by a car driven by unknown party. 
Injury to left hip and right elbow.” 


The treatment is that “2-2-10.” I will not try to repeat it 
because I cannot. 

By Mr. Leahy: 

Q.—Would you tell us what this “P. N.” on the bottom is? 
A.—Yes. In all accident cases we notify the police. ‘It just so 
happened that this case was in the First Precinct. That means 
Police Notified. 

Mr, Leahy:—Attached to the card is a signed release which 
she signed when she left the hospital Sept. 17, 1938. It reads 
as follows: 

“In leaving the Emergency Hospital against the advice of Dr. J. H. 
Harris I assume all responsibility for the results that may follow. 

“Mrs. H. A. Austin. 

“Witnessed: 

a H. Harris 
sabelle M. Kanfoush, R.N.” 


By Mr. Leahy: 
Q—*R. N.” means Registered Nurse? 4—Yes, sir. 
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Marcu 7—AFTERNOON 
TESTIMONY OF THOMAS J. DUGAN 


DIRECT EXAMINATION 


JR. 


By Mr, Leahy: 

Dr. Thomas J. Dugan Jr., Laurel, Maryland, said he had 
been employed at the District Training School as physician 
since the 15th of June. He graduated from George Washing- 
ton University School of Medicine, 1936. 

O.—Did you intern in any hospital in Washington? 4.—I 
did, at Emergency. 

O.—Did you take a_ residency anywhere? A,—I took an 
assistant residency at Garfield in surgery, and a residency in 
surgery at Garfield the following year. 

O.—What year were you in Emergency? A.—I began July 
1, 1936 and completed my internship June 30, 1937. 

Q—And your assistant residency at Garfield began when? 
A—July 1, 1937 and completed June 30, 1938. 

O.—Then, did you follow the assistant with a full residency ? 
A.—I did; I followed from July 1, 1938 to June 30, 1939, 

O—Will you tell us what_duties you performed there as 
assistant resident at Garfield? A—As assistant resident in 
surgery, primarily my duty was to assist the resident in surgery, 
helping with operations; on nights the resident was off, or eny 
time he might be off, I was the resident in charge. 

O—Was there any difference between the duties you were 
called upon to perform as an assistant from those you were called 
upon to perform as a resident? A.—Yes, somewhat, in that 
there were more responsibilities as resident. You have to do 
more work as resident. There are more cases you are allowed 
to operate on under the supervision of the staff doctors. 

O.—Did you have any hours of duty as assistant resident at 
Garfield? ~“A—Not specific, except there were twenty-four 
hours, and we managed generally to be off every other night 
from 7 until 7 the next morning. 

O.—And while you were a full resident at Garfield did you 
observe the same hours? 4.—Practically the same. 

O.—At Emergency as an intern what were your hours? 4A.— 
I would say they were fully that much; the same. We had 
practically every other night off. 

Tue Court:—What is the materialty of that? 

Mr. Leahy:—It may come in on something I wish to ask 
about in connection with Emergency. 

By Mr. Leahy: 

_Q.—Now, were you at Garfield at any time, or a particular 
time when Miss Elizabeth Tew arrived at Garfield? A.—I 
was. 

O.—Do you recall the incident now of her coming into the 
hospital, Doctor? A.—Yes, I believe I do. 

O.—Do you recall the date now independently? A.—No, I 
don’t believe I do remember tine date. I did write a report the 
night the incident happened, or the day following—it was one 
of the two. I couldn’t be absolutely certain. On that report 
the date will be given. 

O.—Was it any part of the rules and regulations at Garfield 
to make a report such as you refer to? A.—I don’t believe 
J ever saw it in writing as a rule or regulation, but it was cer- 
tainly understood that in case anything unusual happened that 
we would make a report to the superintendent. Several times 
I have been asked to write a report about something that hap- 
pened in the hospital while I was on duty. 

O.—And in what file would that report be made? A.—lIt 
would be made to the superintendent. Now, where that would 
be filed, I wouldn’t know. 

Q.—I will ask you if you can identify a paper which I hand 
you here. I think it has been identified—no, I guess that is 
carrying a separate exhibit number, U. S. 488. Can you identify 
that exhibit? A.—That is my signature. 

Q.—And do you recall the exhibit 488 itself, so that you can 
describe what it is, without going into the details? A—I! 
believe I can. 3 

O.—What is it? A.—lIt is merely a report of what happened 
on February 26, from 7 o'clock to, oh, probably around mid- 
night. 

OI now show you what has been marked as Defendants’ 
Exhibit 2 for identification. Can you describe that document? 
A—Yes, this is the hospital chart, because here is a mark I 
made on it. 

O.—Hos 

O.—An 
A.—yYes, r . 

O.—Just generally: Are they the papers in connection with 
Miss Tew’s case? A.—Yes. | : 

O.—Do you recall at what time you first saw Miss Tew that 
evening ? 


ital chart of which case? A.—Miss Elizabeth Tew. 
are the accompanying papers attached to the chart? 


I would say it was approximately some time 
between 7:30 and probably 8:30. 


A. 


MA,. ET AL. 


O.—Where was she when you first saw her? 4.—Ward B 
in Garfield, coming up in company with a nurse and one or two 
other persons. I couldn't be sure how many were with her, but 
there were some. I happened to see her as I walked down the 
corridor. 

Q.—Did you later ascertain whether she had been assigned 
toa room? 4A,—TI did, later. 

O.—Was the room in Ward B? A.—Yes. 

O.—When, if at all, was your attention next directed to Miss 
Tew being in the hospital? A.—I believe the next time was 
when Dr. Harry Kerr asked me to make an examination of 
Miss Tew. 

Q.—Did you make an examination of Miss Tew in accordance 
with that request? A—I did. 

QO.—Who is Dr. Harry Kerr? A.—He was senior surgical 
staff man on duty at the time. His service extended, I believe, 
from the first of January to the 30th or 31st of March. 

Q.—Did you, in pursuance of a telephone call, make an exami- 
nation of Miss Tew? A.—TI did. 

Q.—Do you recall about when it was you made that exami- 
nation? A—It was somewhere around 9 o'clock. 

Q.—In the evening, of course? A.—Yes. 

Mr. Kelleher:—I think we ought to have this man testify 
without the use of that record. 


By Mr. Leahy: 


Q.—Doctor, is your recollection of those incidents clear in 
your mind now, so that you can testify without referring to 
the paper? A.—No, but my memory is a lot better since I have 
looked at this within the past two or three days and, in addition, 
having seen it at the grand jury. I don’t know whether I can 
give you the details without looking at it; I will try. 

Mr. Lewin:—Can you add anything to what is on it? 

The Witness:—Possibly ; it depends on what comes up; I 
don’t know. 

By Mr. Leahy: 


O.—If you can answer without looking at the paper, let’s do 
the best we can that way, and if we cannot, we will ask for 
the privilege of looking at it. 

Now, do you recall when it was you made the examination 
of Miss Tew? A—Somewhere around 9 o'clock. 

O.—Where? A.—In the room assigned to Miss Tew in 
Ward B. 

_Q.—What was the result of that examination? A.—At that 
time I remember my feeling was that the case was not acute 
enough that it had to be operated on that night. 

QO.—At any time did you see Dr. Selders in the hospital? 
A—I did. 

Q.—At any time did you communicate the information which 
you have just given to us as a result of your examination to 
Dr. Selders? A.—That, I don’t believe I did; I think that I 
told Dr. Kerr over the phone the results of my examination. 
I don’t believe I discussed my findings with Dr. Selders. 

Q—I show you, Doctor, what purports to be an original 
and a copy of the original, and ask you if you can identify 
those? A.—yYes, I do identify those. 

Q.—And you identify them as what?_ A.—A paper that Dr. 
Selders requested that I sign, which I refused to sign until 
Dr. Kerr dictated what I was to sign, and it was signed as 
per Dr. Kerr’s telephone order to me. Then I dictated this 
out and signed it and gave a copy to Dr. Selders. 

Q.—What was the occasion of Dr. Selders asking you to 
sign such a paper as is before you? A.—On the advice of 
Dr, Kerr, because the case was not considered an acute emer- 
gency. Dr. Kerr asked me to tell Dr. Selders that he would 
not be allowed to operate in this case. 

Q.—And you followed the instructions of Dr. Kerr? A— 
That is correct. 

Mr. Leahy:—1 offer the two papers in evidence, if your 
Honor please. 

Mr. Lewin:—No objection. 

Tue Court :—Admitted. 3 

Mr. Leahy:—The two papers which have just been _identi- 
fied are the original and a copy on the letterhead of Garfield 
Memorial Hospital, School of Nurses, Washington, D. C., dated 
Feb. 26, 1938. 


“Dr. Selders, 


“On the advice of H. H. Kerr, the case of Miss Elizabeth Tew is not 
considered an acute surgical emergency. : 
“T, J. Dugan, 


“Assistant Surgical Resident,” 

By Mr. Leahy: 

O—Now, did you tell us why it was Dr. Selders asked you 
to sign that paper? A—Because after my examination of Miss 
Tew I talked to Dr. Kerr and he told me that it was not an 
acute emergency sufficient for a man who didn’t have surgical 
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privileges at Garfield Hospital to allow him to operate, and 
that was the reason I gave him that paper. 

Q.—At that time did you know whether Dr, Selders had sur- 
gical privileges at Garfield? 4.—Only in case of a surgical 
emergency. 

Q—At any time did you see a Miss Peggy O’Connor or Miss 
Davis at the hospital that evening? A —I saw a person who 
was introduced to me. It may have been Peggy O’Connor or 
anybody, for that matter, because I frankly wouldn't remember 
her name, or her face. 

Q—Do you remember whether there was a young gentle- 
man in company with Miss Tew that evening? 4.—Yes. 

O.—You met him on that occasion? A—Yes. 

QO.—Now, did there come a time when you talked with Dr. 
Selders with reference to his right to perform an operation 
there that evening on Miss Tew? A.—There was such a time 
when I talked to him, yes. 

Q—What was that conversation? A—Well, essentially, 
that I was very sorry, but he would not be allowed to operate. 

O.—Did there come a time when you conveyed information 
to that effect to Miss Tew. A.—Yes, there did. I did convey 
that information to Miss Tew. 

Q—Do you recall when it was that you conveyed that 
to her? A.—Within probably twenty to thirty minutes after 
I conveyed it to Dr. Selders. 

Q.—Do you recall whether the young lady and the young 
gentleman were in the room at the time you talked to Miss Tew 
about that matter? A.—They were, as was Dr. Bolton, and the 
nurse, Miss Marsh. 

O.—Give us to the best of your recollection what was said 
by you? A—This was after Dr. Selders had been refused 
permission to operate: Is that what you mean? 

O.—Yes. When you told Miss Tew about it. A—I went 
to Miss Tew’s room because I felt it was only right that the 
hospital— 

Tue Court:—Just what you said. 

: The Witness:—I don’t remember the conversation but as 
ar as— 

Mr. Leahy:—The substance. 

The Witness:—The substance was that since Dr. Selders 
was not on the courtesy staff of Garfield Hospital he would 
not be allowed to operate on Miss Tew, but that we would be 
very glad to have any member of the staff of Garfield or, for 
that matter, any member of the courtesy staff of Garfield Hos- 
pital, who she would want, or would name, we would have 
that doctor come down and examine her, and she could then 
follow his advice. After that she said, ““No,’ she wanted Dr. 
Selders. I said, “I am sorry, Dr. Selders cannot operate on 
you.” Then she said that she would leave the hospital. I said, 
“Well, if you leave Garfield, will you sign this hospital release,” 
which I believe is here. She said, “Yes, I will be glad to sign 
it.” Immediately Dr. Selders, or one of the other two witnesses 
said, “No, you can’t,” because she is under morphine, and then 
Miss Tew said, “No,” she would not sign it. I said, “that is 
perfectly all right with me. Are you going to leave the hos- 
pital”? She said, “Yes.” Then I said, “You are going to 
leave against the advice of the hospital and I will read this 
release to you.” 

Q.—Have you it here, that release? A—It should be on 
this chart. Well, anyway, I read the hospital release to her 
and she still refused to sign it; then my recollection is that I 
said, “Well, I am awfully sorry,” and left the room. In other 
words, no further discussion was entered into. Some time after 
that, oh, it must have been an hour, possibly two hours later, 
I went to Miss Tew’s room by myself and said, “Miss Tew, 
this is a very unfortunate circumstance; I am sorry it has had 
to happen to you, and I am sorry we are both in this mix-up. 
Dr. Selders isn’t able to operate in this hospital and, if I may 
suggest, and if I were in your place, when you go home I 
would go to bed, put an ice pack on my abdomen, take nothing 
by mouth except a few sips of water and stay in bed, and call 
another separate physician who is not mixed up, not connected 
with either Garfield or Group Health, or any organization, 
except a physician of your own choosing.” And at that time 
Miss Tew was very, very pleasant; she was dressed and on the 
bed, and it was over two or three hours after she had her 
morphine, but then I told her not to leave until she got good 
and ready to leave; that there was no hurry, ; 

Q.—Does the chart show how much morphine she had? A— 
It should, yes: “Morphine, grains, a quarter, at 8:15 p.m.” 

Q.—Do you recognize among the papers of Miss Tew’s 
record here the history which she gave on entrance? A—This 
history was given to Dr. Kreutzburg and I read this history. 

Q—And did you read the history before you made the exami- 
nation which you have just told us about? A —lI did. 

QO—What does that history disclose? 


Mr, Kelleher:—Objected to; it speaks for itself, 

Mr, Leahy:—Well, I can read it, or I can ask him to. 

Tue Court:—He can read it. 

Mr, Kelleher:—lIt is not in evidence. 

Mr, Leahy:—Well, I will offer it in evidence, if your Honor 
please. 

Tue Court:—Any objection to it? 

Mr, Lewin:—Well, we will have to look at it. 

Tue Court:—I thought it was admitted. 

Mr, Kelleher:—Mr. Leahy, you are just offering the Kreutz- 
burg at this time? 

Mr. Leahy:—No. 

Mr, Kelleher:—Are you offering it all? 

Mr, Leahy:—Yes, that is all that history there. 

Mr, Kelleher:—No objection. 

Tue Court :—Admitted. 

By Mr, Leahy: 

Q.—Now, Doctor, I think you can read that more intelligently 


than I can? A.—Blood pressure was 120 over 80.” 
This is Feb. 26, 1938; 


“Nutrition, good; well developed and well nourished; not acutely ill. 
Head and neck—not remarkable. Chest—resonant throughout. Vesicular 
breathing—no rales. Heart—within normal limits; regular; no murmurs. 
Abdomen—right rectus rigidity tenderness to pressure in entire R. L. Q.” 
—that is right lower quadrant; “No palpable masses; Pelvic—not done; 
Extremitics—negative. Sub-acute appendicitis.” 


That is Dr. Kreutzburg’s examination. 

Q.—Now, did you have any other history before you as to 
what the lady was suffering from when you made the exami- 
nation? A—None, except what I got from her? 

Q.—What history did you get from her? A.—May I refer to 
my notes? My impression is she had this trouble two or three 
days before she came to the hospital. I would like to refer to 
my notes if I may. 

THe Court:—You may refer to them if necessary. 

The Witness:—I have here, “Having been ill for about a week 
with some R. L. Q. pain and nausea, temperature around 99.4 
degrees.” At the same time, though there was some very slight 
rigidity my impression was that it certainly was not acute 
enough to be operated in the middle of the night; at least, I 
wouldn’t be inconsiderate enough to operate on a staff case—say 
a staff case came in with the same symptoms, I would wait until 
the next morning. 

Q.—I will now show you what has been identified as Govern- 
ment’s Exhibit U. S. 584, and I show it to you with the request 
that you identify it, if you can? A.—Oh, this is the release slip 
which I read to Miss Elizabeth Tew that evening. Do you 
want me to read it? 

Q.—And when you read that to Miss Tew, what was her 
condition? A.—Well, this was 9:55 and I believe it is 8:15 
she had this morphine, so it was a little over an hour and a 
half since she had it. I would say she was moderately groggy, 
no more than anybody else would be under the same circum- 
stances. 

Q.—What evidence did she give that she knew what the 
release was and that you wanted her to sign it? A.—Well, she 
refused to sign it. She said she would not sign it; she was 
going to leave the hospital. 

Q.—Did she assign any reason why she wouldn't sign it? 

Mr. Kelleher:—I thought we had been all over this. 

Tue Court:—Yes. 

By Mr. Leahy: 

Q.—Will you just read what you asked Miss Tew to sign? 
A—“T hereby acknowledge,” this is Feb. 26, 1938, Washington, 
DiGi 

“I hereby acknowledge that Miss Elizabeth Tew is leaving the Garfield 


Memorial Hospital against the advice of the attending physicians, and 
that I assume all responsibility for the risk in so doing.” 


That is what we asked Miss Tew to sign if she insisted on 
leaving the hospital, but she didn’t sign— 

Mr. Kelleher:—Just a second. 

By Mr. Leahy: 

Q.—Yes. Now, are the names of any witnesses on there? 
A—Yes, “Also present but not signing—Miss O’Connor, Mr. 
Adams, Dr, Selders, Miss Tew.” 

Q.—Doctor, was there anything ecg ange a mone. in 
your experience, not permitting operations octors who were 
not on the staff of the hospital ? . 

Mr. Lewin:—Objected to. I don’t know what his experience 
could be, I think he was the assistant resident at Garfield. 

The Witness:—I was at Emergency. 

Mr, Lewin;—Let us have Emergency, then; not all the hos- 
pitals in the country. : 
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Mr, Leahy:—Nobody said anything about all hospitals in the 
country. 

Mr. Kelleher:—I don’t think he is qualified. 

By Mr. Leahy: 

Q—I will ask you have you had experiences where other 
doctors were denied permission to operate on patients in hos- 
pitals because they were not a member of the staff of that 
hospital? A.—Oh, yes. 

Mr. Lewin:—Wait a minute. 

Tue Court:—I think it is competent. If the Government 
contends this was an unusual situation which related only to 
Dr. Selders, I think it is competent to show that it was not, if 
they can. 

Mr. Lewin:—The Government contention is that this is the 
usual treatment Dr. Selders got from all the Washington hos- 
pitals. 

Tue Court:—If you have a right to show that such treat- 
ment was out of the ordinary, I think they have the right to 
offer evidence to the contrary. 

Mr. Kellcher:—Yes, if this witness is so qualified to testify. 

Tue Courr:—Well, he is a doctor. They cannot prove it by 
any other way than by those employed in hospitals. It seems to 
me that is the best proof. 

By Mr. Leahy: 

O—While you were at Emergency, for instance, did you 
know of doctors who were not on the staff of Emergency, other 
than Dr. Selders, who had been refused privileges to treat 
patients there and operate? d.—Certainly. I have transferred 
a patient from Emergency by way of their ambulance to Provi- 
dence purely because the doctor did not have privileges at 
Emergency. 

Q.—aAnd he was not a Group Health Doctor? A.—Certainly 
not. This was long before I ever heard of Group Health. This 
was a year before this Tew incident. 

O.—Now, Doctor, did you know Dr. Selders before you met 
him that evening at Garfield? A.—I scrubbed with him a few 
times before, yes. : 

QO.—Where did you scrub with him? 

Tue Court:—Now, what is scrubbing? 

The Witness:—Well, as far as this scrubbing is concerned, 
it is nothing more than just that. You have your scrub suit 
and go up to a basin, turn on the water and you scrub and 
scrub, and you keep that up until you get disgusted. Then you 
clean your nails. Of course, there is a technic about it. 

Tue Court:—Well, anyway, it is a cleansing process? 

The Witness:—It is purely a cleansing process to be sure 
your hands are clean. 

By Mr. Leahy: 

Q.—Have you scrubbed in that fashion before with Dr. Selders 
at Garfield? A.—TI have. 

Q.—How many operations have you assisted Dr. Selders in? 
A—I am not certain but I would say anywhere from three, to 
five or six operations. 


CROSS EXAMINATION 

By Mr. Lewin: 

O.—Do you mind telling us how old you were at the time of 
this Tew incident? A—That was in 1938; this is ‘41. Now I 
am 31 tomorrow, so I was in the neighborhood of 26 to 30. It 
happened in ’38; this is "41. I am 31 tomorrow, so you can 
figure it out. 

Tue Court:—Let us stop this laughter. I have already 
spoken concerning it. I want it stopped. If it doesn’t, I am 
going to clear the courtroom. 

By Mr. Lewin: 

O.—Doctor, you were 28 years old at that time? A.—I was. 

O.—When did you finish your internship? A.—About eight 
months prior to the time of this Tew incident. _ 

Q.—So you had been a full-fledged doctor for eight months 
at that time? A.—Yes. ‘ 

Q.—Are you the only one of Garfield who made an examina- 
tion of Miss Tew Hest ENO aed ee Dr. Kreutzburg. 

—Is he an intern -—He was. 

oa he rank above or below you? A.—Below. , 

O.—And he is a younger man than you? A.—That I wouldn't 
know; he is about my age. 

Q.—About 28 ite old? A.—I would say 28; maybe 32; 

i age group. 
ad sete pring te received his degree? A,—The 
ea llowing me, from Georgetown. 
ye ieee tek would be about what year? A—1937. 
O.—He had been a doctor since 1937? A.—Yes. 
Q.—But he had still to do his internship? A.—Yes. 
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Q.—And did anybody else at Garfield make this examination 
of Miss Tew except you two gentlemen? A.—Not that I 
know of. 

Q.—When you made the examination of Miss Tew you had 
heard she was a Group Health patient? A.—I believe I had, 
yes. 

Q.—You had heard that Dr. Selders had posted the opera- 
tion? A.—That is correct, yes. 

Q.—You knew that he was down in the room scrubbing for 
the operation? A.—Oh, no; of course not. 

Q.—Didn’t you know that? A.—No, of course not. Dr. 
Selders never did scrub that night. His hands were just as 
dirty when I saw him last as they were when he first came in. 

Q.—He came in to go down to scrub, did he not? d.—Yes, 
he came in and was going to scrub. I tried to get him. I would 
have stopped him before, if I had been able to get him. If I 
had reached him I would have said, “You haven't surgical 
privileges in this hospital, so you can’t operate,’ but I couldn't 
get him. 

Q.—The point is he had called the hospital, had posted the 
case; had sent the case there, and Miss Tew had been taken 
to her room, and this doctor had on his scrubbing suit and 
was ready to go to work. A.—Yes. 

Q.—And then you stopped him? A.—yYes, I did. 

Q.—You knew that he was down there ready to scrub at the 
time you made this examination? .4.—May I say something 
further? 

Q.—Certainly, but I wish you would answer my question. 
A—tThis is all fine if we didn’t have anything else to do, 
except sit there and take care of Dr. Selders, but it so happened 
that on that particular night it was awfully busy, if I may say 
so, because I was scrubbing with one other case posted five 
minutes before Dr. Selders came, an appendix that Dr. Smiler 
did; I was tied up there. At the same time there were one or 
two cauterizations to be done; and I had to take care of this 
other work in addition to trying to get hold of Dr. Selders, 
and when he did get in I was in the operating room working on 
another case. 

Q.—But you knew that Dr. Selders was ready to proceed 
with the operation? A.—Yes. 

Heme you knew that she was a Group Health patient? 

—Yes. 

Q.—You also knew that some doctor objected to Dr. Selders 
performing the operation? A—What doctor? 

Q.—Didn’t you know that a member of the staff there objected 
to Dr. Selders’ presence in the hospital? .d—Oh, Miss Patton, 
who was assistant superintendent of nurses, a fuss budget, came 
up to me and said, “Dr. Dugan, Dr. Edgar Davis is all upset 
because Dr. Selders is going to operate.” 

Q.—Who is Dr. Davis? A.—A surgeon in town. 

O—A member of the Medical Saciety? A.—Yes. 

Q.—Was the statement that Miss Patton made to you, was 
that what put you in motion that caused you to examine Miss 
Tew? A—No, indeed. Miss Patton had nothing to do with it. 
She was saying how awful it was, what a terrible thing it was 
that Dr. Selders, who had no courtesy privilege, was going to 
operate; this and that; it amounted purely to nothing, so far 
as what she said. 

OQ.—You hadn’t told Dr. Kerr at the time you made this first 
examination? A.—I think I had talked with Dr. Kerr. Of 
course, it was my right and privilege to examine any patient in 
the hospital I wanted to, particularly, on surgical service. In 
other words, I could have examined her as soon as she got in 
pees but if I felt there wasn’t reason to examine the case I didn’t 
lave to. 

Q.—The point is you examined her as the result of Miss 
Patton’s haying told you Dr. Davis had said something about 
it, and how he felt. 4—No, I examined her as the result of 
my own desire, before I talked with Dr. Kerr. 

O.—You just told us this was a very busy night. A—Yes. 
peur: Selders hadn’t asked you to examine his patient? 

No. 

Q—Dr. Kerr hadn't asked you to examine the patient? 
A—No. Here is the reason why— 

O.—Just answer the question. I will give you a chance to 
explain. No one had told you to examine that patient? 
A.—tThat is correct. 

O.—You wouldn't ordinarily examine that patient on that 
busy night without somebody telling you to do it? A—Might 
I put in something there? 


O,—Yes, A—Yes, I would have on that busy night whether 
anybody told me to examine her or not. 

Q.—Didn’t you examine that patient as the result of what 
Miss Patton had told you Dr, Davis had stated? A—No, 
Do you think— 


absolutely not. 
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Tue Court:—Don’t ask questions. Just answer them. Let 
the lawyers do that. 


The Witness:—I am sorry, your Honor. 

By Mr. Lewin: 

Q.—Isn’t this a correct statement of what happened? At 
7:10 a Dr. Smiler had called and posted an acute appendix in 
the ward there? A.—May I read this? 

Q.—About 7:15 Miss LaFevre called and said that Dr. 
Selders had posted a case for 8:30, and did he have surgical 
privileges. That you then went to Mr. Macatee’s office and 
found him off duty. Now who is Mr. Macatee? A—He was 
the night superintendent of the hospital or, I think his title is, 
probably, treasurer of the hospital. He was the business man- 
ager who generally was on duty to 10:30 or 11 at night. 

Q.—You tried to call Dr. Selders but were unable to reach 
him? A.—yYes, that is correct. 

Q.—And Dr. Davis, that is this Edgar Davis, had heard that 
Dr. Selders had posted a case. Now how did he know that? 
A—tThrough Miss Patton. 

O.—"I called Dr. Eisenman immediately and was told Dr. 
Selders did not have surgical privileges unless it was an acute 
emergency.” Who told you that? A.—I was told by Dr. 
Eisenman. 

Q.—You called Dr. Eisenman and he told you Dr, Selders 
didn’t have surgical privileges unless it was an acute emergency, 
“a ruptured appendix”? A.—Yes. 

Q.—Didn’t you say before the grand jury that “Unless the 
appendix is rutpured or very warm”? A.—It is essentially the 
same. 

O.—Yes? 
dition. 

Q.—And Dr. Selders, then, would not be permitted to operate 
in that hospital unless it was an acute emergency, in which case 
he would be entitled to do so; is that true? A.—I think prob- 
ably anybody could get privileges if somebody was going to die. 

Q.—Even a man like Dr. Selders could get privileges for an 
emergency ? 

Mr, Leahy:—That is argumentative. 

Mr. Lewin:—I submit the witness started the argument. 

THe Court:—Just answer the questions. 

By Mr, Lewin: 

Q.—Now then, Miss Patton came up to you, and she was the 
assistant superintendent of nurses, was she not? A.—That is 
correct. 

Q.—And she told you that Dr. Edgar Davis had been in to 
see her and that Dr. Davis had said that if Dr. Selders was to 
operate he would have to take his patients elsewhere? A.—That 
was second-hand, though, from her. 

Q.—You believed it, though, coming from her, did you not? 
A.—It didn’t make any difference to me one way or the other 
what she said. 

Q.—Why did you put it in this report then? A.—I tried to 
put in everything that happened that night so that if anything 
came up in the future I would have a record of what transpired. 

Q—It was after those talks with Dr. Eisenman and Miss 
Patton that you decided to examine Miss Tew? A.—I decided 
to examine her, yes. 

Q.—Wasn’t it the result of Eisenman and Miss Patton’s con- 
versation with you, the latter having related what Dr. Davis 
said? A,—May I ask a question? It is purely this: If I called 
up Dr. Kerr what was I to tell him about the patient? In other 
words, when I called him it would be relative to Miss Tew and, 
as a result, I had to at least be able to tell him something; 
whether she was white or colored; was she tender? In other 
words, something about the case. That is the only reason I 
examined her. 

Q.—The first thing you told Dr. Kerr about was the G. H. A. 
connection and that Dr. Selders wanted to operate; isn’t that 
true? A—No, I don’t think so, as far as I remember. It was 
all wrapped up in the same thing. I didn’t have to say G. H. A. 
to Dr. Kerr because he knew Dr. Selders by name. 

Q.—Dr. Kerr knew about Dr, Selders in Group Health? 
A,—I suppose he did, because he was on the surgical staff that 
refused him the privileges. 

O.—And when you called Dr. Kerr, you called attention to 
the fact that here was a G. H. A. patient, did you not? A— 
Not that I know of. 

Q.—Didn’t you say on your memorandum that you told him 
about the circumstances of the patient? A—Circumstances of 
the patient coming in, having a more or less tender abdomen. 
I didn’t mention G. H. A. It wasn’t necessary for me to men- 
tion it to Dr. Kerr that she was a Group Health case. He 
knew; after all, he was a staff man, 


A.—It would have to be an awfully acute con- 
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Q.—Why was it necessary to call Dr. Kerr? A.—Because 
Dr. Selders, like a lot of other men, didn’t have surgical 
privileges at Garfield. 

Q.—Therefore you called Dr. Kerr to see whether or not an 
exception might be made in his case? A,—That is it. 

QO.—And you didn’t tell him it was Dr. Selders with a G, H. A. 
case? A—No, I didn't. 

Q.—Didn’t you say you called to see whether an exception 
might be made? A.—I don’t think I said “an exception.” I 
called to explain the situation to him and to tell him that Dr. 
Selders wanted to operate, 

Q.—Do you call Dr. Kerr every time you make an examina- 
tion of a patient? A—I would if there was any question in my 
mind about it. 

QO—And you called Dr. Kerr on that occasion because there 
Was a question in your mind? A.—yYes. 

Q.—And you must have told him that it was Dr. Selders who 
wanted to operate and that the patient was a G. H. A. case, 
didn't you? A.—I may have mentioned it. 

Q.—Aren't you sure that you did mention it? You just told 
us that the reason you called Dr. Kerr was because you had 
a question in your mind; the question was whether Dr. Selders 
could operate. A—Yes. 

Q.—Now do you mean to say that you didn’t explain those 
circumstances to Dr. Kerr? A.—I may have; not that I 
remember. 

Q.—What did Dr. Kerr tell you? He told you to call Dr. 
Ejsenman, did he not? A,—I don’t know whether he did or not. 

Q.—Why would he have told you to call Dr. Eisenman if he 
didn’t understand this was a question of hospital privileges so 
far as Dr. Selders was concerned? 

Mr. Leahy:—Objected to as argumentative. 

Tue Court :—Yes. 

By Mr. Lewin: 

Q.—Is it usual for you to call Dr. Kerr and for him to tell 
you to call Dr. Eisenman when you make an examination? 
A.—I don’t think he did tell me to call Dr. Eisenman. He 
called Dr. Eisenman. 

Pine han he tell you the purpose of calling Dr. Eisenman? 

-—No. 

O.—Just told you he would call Dr. Eisenman? A.—I don't 
know that he did that. I have it down here. “He then called 
Dr. Eisenman.” 

Q.—Did he tell you why he did that? A.—No. 

Q.—How do you know that he called Dr. Eisenman? A.—I 
have it here: “He then called Dr. Eisenman by phone and Dr. 
Eisenman immediately called me back and told me that under 
the circumstances, having no surgical privileges, he could not 
operate.” 

Q.—What is your testimony now? How do you know Dr. 
Kerr had called Dr. Eisenman? 4A.—How did Dr. Eisenman 
get into this picture at all? How would he know anything 
about calling me? Telepathy? Eisenman has to get in the 
picture in some place. I called Dr. Kerr, and he called me. 

Q.—But you didn’t say anything about Group Health to Dr. 
Kerr? A—I told him about this case that Dr. Selders had. 

Q.—Did you tell him it was a Group Health case? A—I 
don’t think so. 

Q.—At any rate, after Kerr called Eisenman, Eisenman called 
you and told you there could not be any operation by Dr. 
Selders? d.—He told me that under the circumstances, having 
no surgical privileges, Dr. Selders could not operate. 

Q.—And the circumstances were that he didn’t have priy- 
ileges? A.—Didn’t have privileges, surgical privileges. 

Q.—And that action was based solely on your report—that 
decision that it was not an emergency—that you didn’t regard 
the case as acute? A=—I don’t know what effect my report had. 

Q.—If it had been acute he would have had the privilege of 
operating on Miss Tew that night? A —I don’t know; I 
couldn’t give him the privilege. 

Q.—Didn’t you say that if it was acute he would have that 
privilege. A—wNo, I said that if they told me for him to go 
ahead and operate it was all right with me. 

Q.—Didn’t you testify that if it was an acute surgical emer- 
gency anybody could operate? A.—I didn’t want to decide 
what an acute surgical emergency was and passed it to Kerr 
to let him stick his neck out as to what was an acute surgical 
emergency. , 

Q.—And Dr. Kerr at no time did act on anything except 
what you ? A—I suppose so, 

Q.—And that was, first, that she was a Group Health patient ; 
second, that Dr. Selders w i 
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pain and tenderness, but that you didn’t think it was acute to 
require immediate operative treatment. 4.—May I say some- 
thing? 

O—Yes. A.—Let’s take a picture of a poor Negro. 

Mr. Lewin (interposing) :—Oh, let's not take a poor Negro; 
let us take this case. 

Tue Court:—You have been all over this: Now you (to 
witness) answer the questions; let counsel ask them. 


By Mr. Lewin: 
O.—Now you read Dr. Kreutzburg’s history? A—Yes. 
O.—And in that history didn’t you find this statement: 


“When this acute illness first began the pain was in the R. L. Q. and 
has remained there.” 


Did you have that statement in her history? 4.—I don’t have 
her history. 
O.—Wiil you refer to it? A—Now what was that again? 
O—Didn't you find in that history this statement: 


“When this acute illness first was experienced the pain began in the 
R. L. Q. and has remained there? 


Not word for word? A—You mean is that what I read? 
O.—Yes. A.—Well, here it is: 
“Present illness. Attack began just one week ago. The pain at onset 


was in the R. L. Q. and has remained so. She had several episodes of 
nausea and vomiting the day following the onset but has had none since.” 


That is correct. 

O.—Would you say that type of history would fit in with an 
acute appendix? A.—It fits in but, my goodness, anything can 
give you that. 

Q.—Wouldn’t it be consistent with acute appendicitis? 4A— 
It could be, but it is not diagnostic. 

O.—Didn’t you see on the history; examination, I should say, 
“Subacute appendicitis’? 4.—Yes. 

O.—Didn’t you know her temperature was 99.4? A.—Yes. 

O.—Did you know her white blood count was 14,400? A.— 
Not until after. 

Q.—Isn’t it usual to take a white blood count wherever symp- 
toms of appendicitis are present? A—It is. 

Q.—And you wouldn't like to pass on whether an appendix 
was acute without a blood count, would you? A.—I would love 
it. It is only worth what you can fit into the picture. 

Q—Doesn’t a white blood count of 14,400, considered with 
these other symptoms—isn’t that important in determining 
whether an appendix condition is acute? A.—It could but it 
could fit into so many other things. 

Q.—Isn’t a high white blood count an indication of infection 
in the system? A:—Yes. 

O.—Was this 14,400 blood count a high blood count or not? 
A—Moderately high. 

Q.—What is normal? A.—About 7,000 to 8,000. 

O—And here you had double that and you say that is— 

Mr. Leahy (interposing) :—That is argumentative. 

Tue Court:—I think it is. 


By Mr. Lewin: 


Q.—I ask whether the statement on the Kreutzburg history ; 
the statement of her illness that you obtained from the patient 
herself; the tenderness that you found in the R. L. Q. region; 
the temperature of 99.4 degrees, and the white blood count of 
14,400 did not fit in very well with a diagnosis of an acute 
appendicitis? A.—I didn’t think it was acute, sufficiently so 
to be operated on that night. 

O.—And Dr. Selders did think so? A.—Yes. 

O.—So it was your judgment against his? A.—Dr. Selders 
made a statement that any time you can diagnose an appendix 
it should be operated immediately. I didn’t entirely agree with 
his statement. , 5 

Q.—And you weren't so sure of your diagnosis, and you 
called Dr. Kerr? .—May I say something first? Relative 
to my duties as resident at the hospital— os 

Q.—Well, if you would like to. A.—(Continuing) I would 
like to. Supposing a patient came into the hospital; separate 
and distinct, a ward case that couldn't pay a thing. The intern 
in the emergency room would examine the girl. I would 
examine her. If I thought it was an acute case I would pick 
up the phone, call the staff man on service, Dr. Kerr, and he 
would either say “Go ahead and operate the case’ or “I will 
come down” or “We will leave it until tomorrow.” 

O.—Is that the usual procedure when a patient comes there 
with her own physician, who has diagnosed the case as acute 
and is ready to operate? A.—It is not the usual thing, no, 

Q.—It is a very unusual procedure to go over the diagnosis 
made by a patient’s own doctor, is it not? _A—I won't say 
that, because I recall two specific cases in which it was a good 


thing that the intern did it. 


O—Were these cases like this? When Dr. Selders had 
already diagnosed the case as acute, and when all these symp- 
toms were present as have been described? A—Well, it is not 
a run of the mill; I would not have called Dr. Kerr if the man 
had surgical privileges. He could have taken the hospital, so 
far as I was concerned. 

O.—When you made this examination of Miss Tew, she had 
this morphine in her? A.—Yes. 

O.—Recently? A.—Eight-fifteen; and I examined her 
shortly after 9. 

O.—And you say that she was at that time still groggy? A— 
Yes, she would remain groggy for four or five hours. 

Q.—And so at that time you made your examination there 
must have been a marked effect produced by this morphine? 
A—I wouldn't say “marked.” 

O.—Hasn't it a tendency to relax the patient? 4.—Relax, 
quiet, soothe. 

neva alleviate the pain which the patient is suffering? 
A—Yes. 

O—She wouldn't be experiencing anything like as sharp 
a pain after you gave her this morphine as she would without 
it, would she? A.—That is true, but it is a good diagnostic 
practice to help localize pain in the lower right quadrant. 

O.—And it diminishes the pain? A.—Yes, and it helps 
localize it. 

Q.—So when you made the examination after the morphine 
was administered you didn’t have the benefit of the normal 
amount of pain she had at the time that Dr. Selders examined 
her? A—TI realized that at the time of examining her. 

Q—Would the morphine have a tendency to relax the 
patient’s muscles? : 

Tue Court:—I am suggesting there ought to be some limit 
to cross examination. Are we going to go into all the effects 
of morphine? Is there any connection between this morphine 
and the issue here? 

Mr. Lewin:—I think there is, very definitely. 

Tue Court:—Well, proceed, but there ought to be some 
limit to it. 

Mr. Lewin:—Here was a case in which this young bright 
doctor— 

Tue Court:—I don’t want to argue: I am merely suggest- 
ing. Can’t you limit the examination within reasonable bounds? 
Mr. Lewin:—I subside: if I have been unreasonable, I with- 

raw. 

Tue Court:—That remark, you know as a lawyer, is not 
proper, and I am not going to sit here and take offensive 
remarks from counsel. Let that be understood. 

Mr. Lewin:—I repeat that— 

Tue Courr (interposing):—I repeat when I make a ruling 
that counsel—and this is irrespective—it is not to be followed 
by offensive remarks to the Court. Now, Mr. Lewin, you have 
got to conform to that. There is no other counsel here in this 
courtroom that won't respect my rulings without comments after 
they have been made. Your own associates do it; other counsel 
representing defendants do it. I make rulings with respect to 
you and frequently there are comments which follow. That is 
not lawyer-like. 

Mr. Lewin:—I think, your Honor, that your reprimanding 
ae is very unfair to me and very unfair to the case: I really 

o. 

Tur Court:—lIf it is unfair to the case, you brought it on 
yourself, 

Mr. Lewin:—I am sorry for it. 

Tue Court:—I am very sorry for it. It is altogether beyond 
my desire to have instances like this arise in the case but 
cannot sit here and permit you to indulge in continual comments 
on my rulings after they are made. Are you through with the 
witness? 

M. Lewin:—Your Honor, with your ruling, I have to be. 

Tue Courr:—You don’t have to be. I have suggested that 
your cross examination as to morphine has gone far enough. 
If you have any further pertinent matters to go into, you may 
proceed. 

Mr. Kelleher:—Your Honor, may we approach the bench? 

Tue Court:—Yes. 

(Thereupon Court and counsel conferred at the bench in a 
low tone of voice, which was no part of the record.) 


TESTIMONY OF DR. HARVEY FRANKLIN KREUZBURG 


DIRECT EXAMINATION 

By Mr. Leahy: 

Harvey Franklin Kreuzburg, 7852 Sixteenth Street, said he 
has been practicing medicine not quite two years. He graduat 
from Georgetown in 1937, served his internship at Garfield Hos- 
pital June 1937 to July 1939, 
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Q.—Do you recall an occasion when Miss Elizabeth Tew 
came into Garfield, Doctor? 4.—I do. 

Q.—Have you an independent recollection about it now, so 
that we don’t need to refer to any papers? A—I believe so. 

O.—Well, were you on duty the night that she came to the 
hospital? A.—Yes, I was. 

Q.—In what capacity? A.—lI was the intern on surgery. 

QO.—Did you see Miss Tew there? A—I did. 

Q—Do you recall about what time you first saw her? A.— 
Oh, I think it was around 8 or 9 o'clock at night. 
eon you at any time make an examination of Miss Tew? 
A—I did. 

Q.—And at that time did you take a history from her before 
the examination? A.—Yes, sir. 

Q.—Would you tell us what history you received? A—Why, 
apparently she had been having some discomfort in her pelvis, 
moderate pain in her right lower quadrant, some backache, I 
believe, and she told me that she had been examined by a Dr. 
Selders who told her that he thought she had something wrong 
with her appendix and that her uterus was misplaced, retro- 
verted, and that surgery was indicated, at which time he would 
remove the appendix and suspend the uterus or any other pelvic 
pathology that needed correcting. 
ears you examine her following the history she gave you? 
Ao CS; 

Q.—What did you conclude from your examination as to the 
acuteness or otherwise of the illness? A.—Well, I thought she 
might possibly call it a subacute appendix, or not an acute one; 
I couldn’t say about the pelvic pathology because I didn’t do 
a bimanual examination. 

Q.—Was there anything about the condition at that time 
which indicated an immediate operation? A.—No, sir. 

Q.—Was this examination before or after morphine was 
administered to Miss Tew? A.—I examined her before she 
had anything. 

Q—Did you check with Dr. Selders at all about her that 
evening? A.—No, sir. 

Q.—Were you there when she left the hospital? A—TI didn’t 
see her leave, no. 

Q.—Did you have any further conversation with her at all 
after you made the examination you have just told us about? 
A—No, I did not. 

Q—That is your entire connection with the case, is it? 
A—Yes, sir. 

Q.—And you never had any conversation with Dr, Selders 
that evening at all? .4.—No, sir. 


CROSS EXAMINATION 
By Mr. Lewin: 


Q—Dr. Kreuzburg, you mean to tell this jury that Miss 
Tew told you all this business about the inverted uterus and 
that Dr. Selders would take out her appendix casually when he 
happened to operate on her for the other trouble? A—That’s 
what he did tell her; that’s what she told me, anyway. I took 
her history and asked the patient those questions. 

Q.—Look at your history and see if—did you write the history 
down as you took it from her? A.—I don’t remember as J— 
I took the history and went outside and wrote it down. 

Q.—Is it your custom to write up a history of the patient as 
she gives it to you? A.—Well, yes. 

Q.—Is that right? Did you write in your history that this 
lady was there for this inverted uterus situation? A—No. 

Q—And that this— A.—I just wrote down her symptoms. 

Q.—Did you? aA.—Past history. 

Q—AIll right. Let us see your history. 

Mr, Kelleher:—The reporter has it. 

Mr. Lewin:—Where is the history? 

(There was colloquy outside the record.) 

Mr, Lewin:—The history is gone. 

Tue Court :—Gentlemen, I have to be in my office at 3 o'clock 
on some other matters today. Suppose we take this opportunity 
to adjourn. We can only save a few minutes. 
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TESTIMONY OF DR. HARVEY F. KREUZBURG 
CROSS EXAMINATION (RESUMED) 

By Mr. Lewin: 

Q.—Dr. Kreuzburg, when we suspended examination last week 
you had told us some things which Miss Tew told you and 
which you said you put into her history, A—No; I don't 
believe so. She told them to me. I did not necessarily put 
them into the history. 


Q.—Did you not say that you did put those things that she 
told you into her history when you wrote it up? 4.—No; I did 
not. I put her symptoms and her physical examination into 
the history, 

Q.—Let us read to the jury, if you will, what it was you 
put into the history. Is this (indicating) the history? 4.—Yes. 

O—Is this (indicating) your signature? A.—That is right. 

Q.—First, you put down her description and her occupation? 
A,—That was put in by the nurse. 

Q.—You put in this part which is in handwriting? 4.—That 
is right. 

QO.—What is this word (indicating) at the top? O.—“Chief 
complaint.” 

Q—You wrote “Chief complaint, pain in R. L. 0.7? A— 
Right lower quadrant. 

O.—"Present illness: attack began just week ago. The pain 
at onset was in the R. L. Q. and has remained so. She has 
had several episodes of nausea and yomiting the day following 
the onset but has had none since. No previous attacks. Past 
history: no serious illnesses.” A—No operations. 

Q—No operations. “Respiration negative’? 4.—Respira- 
tory system negative. 

O.—“Cardiovascular negative?” What is that—the heart? 
A—Yes. 

O.—"Genitourinary’—what is this (indicating)? 4—Men- 
strual. 

O.—"Severe dysmenorrhea, Nothing unusual about the last 
period.” And it is signed “Kreuzburg” A.—Yes. 

Q.—Did you have occasion to diagnose her? A.—Yes. 

Q.—After the physical examination, the items of which you 
recorded, you recorded this diagnosis, did you not: “Sub-acute 
appendicitis’? A.—That is right. 

Q.—And you did not diagnose it as any feminine complaint? 
A—I did not do a pelvic examination. I was not allowed to. 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 


Q.—What was that last answer? A—I did not do a pelvic 
examination on the woman, because interns are not allowed to, 
except with the permission of the attending physician. So I 
could not diagnose any pelvic disorder. 

Q.—May I show you these records once more, please, Doctor? 
Would you kindly look at this portion of the record to which 
I am drawing your attention now? Did you have a chat with 
Dr. Selders? A.—No, sir. 

Q.—Did you overhear Dr. Selders make any statement, such 
as I am drawing your attention to? A.—No, sir. 

Q.—On an acute appendicitis or sub-acute appendicitis is a 
median line made? A—No, sir. 

Q—What is meant by “median line’? A—Well, the common 
incision for appendicitis would be the McBurney incision if you 
are certain that the patient has nothing but an appendix. But 
if you suspect pelvic pathology you would make an incision 
where you could do more than just to take out the appendix. 

QO—Where would that incision be? A.—In the midline. 

Q.—And that means the center of the abdomen? A.—Yes. 

Q—The opening for an appendix is over to the right? A.— 
Yes. You cannot handle a McBurney incision to do a pelvic 
surgery. 

Q.—If a pelvic incision is made you can then remove the 
appendix also? d.—Yes, sir. 


RE-CROSS EXAMINATION 

By Mr. Lewin: 

Q.—In other words, Doctor, the midline incision is proper 
surgical technic if the surgeon wishes to remove an acute 
appendix, and if he also suspects that there may be other con- 
ditions in the pelvic cavity? A—That is right. 


TESTIMONY OF DR. ROBERT M. BOLTON 


DIRECT EXAMINATION 

By Mr. Leahy: 

Robert M. Bolton said he is a practicing physician in Wash- 
ington. He graduated from George Washington University 
School of Medicine in 1931 and had an internship at Garfield 
Hospital in 1931-1932. 


Q.—Were you in the hospital on the evening that Miss Tew 
was brought into Garfield? A.—I was. I was called in. 

Q.—What was the occasion of your being there? 4.—I would 
have been the anesthetist in the case. 

Q—Do you know Dr. Dugan? 4A—Yes; I do. 
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O—Do you know Dr. Kreuzburg? A.—I do. 

O.—Did you know Miss Tew? A.—Not personally; no. 

O.—Did you see her there that evening? A.—I did. 

O—When did you see her there? A.—I saw her at the time 
that Dr. Dugan and myself went up with a release statement 
for her to sign. I simply accompanied Dr. Dugan out of 
courtesy to him; he had asked me to go up with him. 
Pama you go into Miss Tew’s room on that occasion? 
A—I did. 

OQ—Who was in there when you got in there? A.—Miss 
Tew was in bed, and there were a man and a woman and, I 
believe, at the time I went in, Dr. Selders was there. He either 
was there when I went into the room or he followed us in. 

O—Do you recall the conversation now? A.—Not in 
detail; no. 

O—Can you give us the substance of it? A.—Well, the 
doctor had this release statement which he asked Miss Tew to 
sign releasing the hospital—the usual form for those things— 
releasing the hospital of obligation, and my recollection is that 
she was at first willing to sign the statement; in fact, I think 
she either had a pen or pencil in her hand, ready to sign it, 
and these two friends, this man and woman, urged her not to 
sign it, and Dr. Selders also urged her not to sign it. 

O.—Did they give any reason for that? A —lI don’t recall 
any definite reason; no—except that she had had—I believe they 
said she had had morphine, a hypnotic, and that she was not in 
her right mind and should not sign it. 

Q—Do you recall anything which Dr. Dugan then said when 
Miss Tew was advised not to sign it? A—No; I don’t recall 
any statement except “All right.’ And we left the room. 

O.—Did you return at all after that? A—I don’t believe 
I did. I am sure I did not. 


j CROSS EXAMINATION 
By Mr, Lewin: 


O—You do not know whether Miss Tew was in proper 
condition to sign a legal paper or not, do you? A.—Well, under 
ordinary circumstances she should have been able to sign a paper 
like that, I would say. That would be my opinion. 

O.—Would it depend to some extent on how sick she was 
and the quantity of morphine that had been given her? A— 
You could give her enough morphine, certainly, so she would 
not be in condition. 

Q—You would not advise a patient in a hospital to sign a 
release if she were in a groggy condition from morphine? A.— 
No, sir; not if she was in a groggy condition. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Is there anything on the chart to indicate how much 
morphine she had, Doctor? A.—There should be. 

Tue Court:—I thought it was testified that she was given a 
quarter of a grain. 

Mr. Leahy:—I thought it was, but I do not recall. 

The Witness:—Yes. 

By Mr. Leahy: 

Q.—How much? A.—One-quarter grain. 

Q.—Does that make a person very groggy? A.—Not under 
ordinary circumstances. 

Q.—Did she appear to you to be groggy, Doctor, if she had a 
pencil ready to sign that statement? A.—I didn’t think so. 

Q.—Was anything said there to the effect that she might 
Pia in the hospital if she wished, as long as she desired to? 

— Yes. 

Q.—Who made that statement? 4A—Dr. Dugan made it. 


RE-CROSS EXAMINATION 

By Mr. Lewin: 

O.—You did not examine the patient, did you? A.—No, sir. 

Q.—You do not know how much pain she was suffering? 
A.—No, sir. 

Q.—Have you any reason to quarrel with Dr. Dugan's state- 
ment that he considered her in a groggy condition? dA.—No; 
I would not quarrel with it. 


TESTIMONY OF MRS. MARGARET JONES 


DIRECT EXAMINATION 
By Mr. Leahy: e se 
Mrs. Margaret Jones is a registered nurse employed at 
Emergency rt ad This position she said she has had since 
November 1934. She identified the record of Sarah Abbott. 
O.—When was she brought in? _A.—Jan. 26, 1938, 
O.—Were you on duty that day? A.—Yes; I was on duty. 
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O.—Do you recall Miss Abbott? A.—Yes; I do. 

Q.—Did you personally have anything to do at all with the 
case of Miss Abbott? A.—Yes; I did. 

O.—What did you do in connection with it? d.—When she 
was brought into the emergency room by the ambulance I took 
the record on her, her name and address and what she was in 
there for; and she stated that she had been struck by an auto- 
mobile an hour previous to coming into the emergency room, 
and she complained of injury to her leg. 

Re ble there doctors in the emergency room at the time? 
4io-—X CS. 

Q.—Do you recall their names? A.—Dr. Phillip Smith was 
the doctor who took care of Miss Abbott. 

O.—Were you present to see what was done? A.—Yes, 

O.—What was done on that occasion? A.—The doctor ordered 
that a pillow splint be put onto the injured leg because of the 
possibility of fracture of the small bone, and he also ordered 
an ice-cap to the leg to take care of swelling and relieve pain; 
and I put that on. He also ordered a medication for the relief 
of pain, which the patient refused. 

Q.—Was there any discussion there at the time about any 
other doctor coming in? A.—Not in my presence. 

Q—Did you see Miss Abbott at all after she was in the 
emergency room? A.—yYes. I helped to give her first aid. 

O.—After first aid was given, was any other treatment given 
Miss Abbott in the hospital? A—No—well, she was admitted 
to the hospital proper. 

O.—When you say “she was admitted to the hospital proper,” 
will you just tell us what the custom of that hospital is in 
admitting patients from the emergency room to the hospital? 
A—A patient brought in to the emergency room is examined 
and administered any first aid that seems necessary, and if the 
condition of the patient seems to warrant hospitalization over a 
period longer than a few hours, arrangements are made through 
the admitting office for the admission of that patient into the 
hospital. 

Q—And was Miss Abbott admitted, through the admitting 
office, to another part of the hospital? d.—Yes; she was 
admitted to a semiprivate room. 

O.—Did you see her at all while she was in the semiprivate 
room? A.—No; I did not see her after she left the emergency 
room. 

O—Are there any entries upon any of those papers which 


you have before you in your own handwriting? A.—yYes; the 
emergency record. 
Q.—That shows she came in at what time? A—At eleven 


minutes past 10. The ambulance received the call to go to the 
All-States Hotel at 9:56 p. m. At eleven minutes past 10, 
which was fifteen minutes later, she was brought in. 

O.—After “Disposition of case’ you have some abbreviations. 
What do those refer to? A.—This (indicating) is merely the 
ambulance record, up here. That means that the patient was 
brought in. 

OQ.—Are these entries under the heading “Emergency Depart- 
ment” in your handwriting? A.—yYes, sir. 

O.—Her name and address and the date, the time she was 
brought in, the doctor and the nurse. Who was Miss Patterson? 
A.—tThat is I. 

O—Wiill you translate for us, so that we will understand, 
just what the diagnosis was at that time? d—The diagnosis 
given to me by Dr. Smith was hematoma, the left leg. 

O.—What does that mean? A.—A bruise with a collection 
of blood under the skin, which causes discoloration and swelling. 

O.—Now there are some more abbreviations. What are they? 
A.—Possible fracture of the left fibula. 

O.—wWhat is the fibula? A—The small bone in the lower leg. 

O.—Now, the treatment? A.—Ice cap to left leg. Refused 
codeine. A pillow splint was applied. 

O.—What is a pillow splint? A.—A pillow splint is a pillow 
which is put around the leg and tied securely with bandage to 
immobilize the part. 

O.—Now, are any entries on the reverse of the card in your 
handwriting? A—The patient’s name and address; and the 
date, and the doctor whose service she was to be admitted on. 

O.—Who was the doctor in whose service she was to be 
admitted? A—Dr. William Marbury. 

Q.—Do you know Dr. Marbury? A.—Yes. | 

O.—Was he on the staff of Emergency Hospital? A.—Yes. 

O.—Now, would you identify these other papers for us which 
are in this file, and tell us what they are? A.—This is the 
hospital chart which is taken on the patient after admission 
into the hospital; these are the doctor’s orders. 

O—As I turn these papers will you kindly look at them 
Mrs. Jones, and tell me if they are all parts of the official 
records of the hospital (turning pages). 4.—Yes, they are, 
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Q.—Are there any of the entries on any of the folder docu- 
ments you see in your handwriting? .—No, sir. 

Q.—Do you know any of the doctors who took care of Miss 
Abbott at the hospital that night, if there were any? A—Well, 
merely Dr, Smith, and according to her chart she was seen 
after admission by another of the interns. 

Q.—Who was that? A.—Dr. Otis Snyder, who apparently 
took her history. 

Q—Do you know where he is now? A—In the Army. 


CROSS EXAMINATION 

By Mr, Lewin: 

Q—Dr. Phillip Smith was an intern? A.—Yes. 

Q—He told you to administer first aid to this patient? 
A—Yes. 

Q.—And you did it in the way you described? A—Yes. 

Q.—And then you say she was seen by another intern after 
she was admitted to another room? A.—According to the chart. 

Q.—Do the records show whether that doctor gave her any 
treatment? 4.—Nothing further than leaving orders; for fur- 
ther orders. 

Q.—What does the record show as to whether she received 
further treatment; these further orders. A.—That she was put 
on “Dr. Marbury’s service. Remove the pillow splints; elevate 
leg; apply continuous cold compresses. Regular dict.” 

Q.—Then does the record show when Dr. Marbury saw her 
first? A.—No, it doesn’t, but obviously it was the next morning 
because there was a written order by Dr. Marbury for an x-ray 
on the 27th, which is the following day. 

Q.—There is no record that he saw her until the following 
day? A.—No. 

Q.—And as far as you know, no doctor saw her from the 
time she was admitted to the hospital until the next day, 
except these two interns? A.—Yes, according to the record. 


TESTIMONY OF SAUL HOLTZMAN 


DIRECT EXAMINATION 
By Mr. Leahy: 


Saul Holtzman said he is a practicing physician in Wash- 
ington. He graduated at George Washington University School 
of Medicine in 1937 and was an intern at the Garfield Hospital. 
He identified the records in the case of Miss Sarah Abbott. 

Q.—Did you see Miss Abbott in the hospital when she came 
in? A.—Yes, 

Q.—Did you examine her personally? A.—yYes. 

Q.—Did you make any order with reference to an x-ray? 
A.—She was x-rayed before I saw her. 

Q.—Is there any record here showing the x-ray? dA— 
“Report of x-ray ?” 

Q.—Was there any evidence of any fracture of any of the 
bones of Miss Abbott? 4.—By x-ray? 

Q—Yes. A—No. It shows there is no evidence of frac- 
ture of bones of the upper two thirds of the right leg. 

Q.—Did you attend her while she was in the hospital ? 
A—Yes, I did. 

Q.—And were certain entries made upon certain of the 
records? Will you kindly just tell us what those entries are. 
I am pointing now to a series of papers. They seem to be 
identified as the nurses’ record. What is that? A—What 
is the nurses’ record? 

Q—Yes. A —They are the records a nurse keeps concern- 
ing what she does for a patient; the history of a patient while 
she is in the ward under the supervision of a nurse. 

Q.—Did you make a diagnosis of Miss Abbott's case, Doctor? 
A—I didn’t make a definite diagnosis. 

relate you mark down what you found on examination? 

—Yes. 

Q.—Will you kindly tell us and the jury what condition she 
was in when she came into the Garfield Hospital? 4—From 
the note it appears she was comfortable; not acutely ill. From 
what I see on the chart she was able to give me a coherent 
detail of the fact that she had been admitted to the hospital 

ause— 

_ Mr. Lewin:—(Interposing). I object to that on the ground 
it is hearsay. 

Tue Court:—I don’t know whether it is part of the case 
history. 

By Mr. Leahy: 

O.—Is that part of the case history? A—Yes. 

Mr, Lewin:—May we show your Honor what it is, the 
history he is now about to give us? 

Tue Courr:—I understood your question to be, to state 
what he found with reference to the patient's condition, 

Mr. Leahy:—That is right. 


Tue Covurt:—Isn't that your question? 

Mr, Leahy;—That is right. 

Tue Court:—There is nothing in the question that calls 
for hearsay; that is, if he answers the question, it would 
exclude anything of hearsay. F 

Mr, Leahy:—I don’t know what the objection is. I will 
ask this question: 

By Mr. Leahy: 

Q.—Will you look at the second page here for us, and I 
will ask you now, if you can refresh your recollection as to 
just what condition you found her in When she came in the 
hospital ? 

Mr, Kelleher:—It has all been covered, 

Tue Court:—Possibly so. If there is something he has 
overlooked, however, he may refresh his recollection. 

The Witness:—Well, from the physical examination there 
wasn’t any evidence of a fracture; there was some tender- 
ness of the outer portion of her right leg, but no symptoms of 
any fracture whatsoever, so far as the physical examination 
went. The rest of her examination showed it was essentially 
negative. 

By Mr. Leahy: 


Q.—When you say “negative,” what do you mean? A—No 
abnormal findings. 

Q.—Now, when a patient comes into the hospital, do you 
take a history from such patient? A—Yes. 

Q.—Do you make notes of the history as you get it from 
the patient? A—We always do. 

Q.—And did you make a record of that for the hospital in 
this case. A—Yes. 

Q.—Is that in accordance with your line of duty? A.—Yes. 
cere accordance with the regulations of the hospital? 
A.—Yes, 

Q.—That the records shall contain such a history of the 
patient? A.—Yes, 

Q.—Is this the history? A—Yes. 

Q.—Now, would you tell us from the history of that patient 
what it was you learned? 

Mr, Lewin:—Your Honor, may the witness be instructed to 
give only facts of medical and physical history, and not hearsay 
statements about transactions? 

THE Court:—I think perhaps that suggestion is proper. 

Mr. Leahy:—That is all I want, the history as he got it 
to assist him in making a diagnosis. 

Tue Court:—It is limited to statements of the patient with 
reference to her physical condition. 

Mr. Leahy:—That is all I want. That is all I care for. 

The Witness:—As I recorded it, she was struck by this 
automobile while crossing the street. She fell to the ground; 
did not lose consciousness. It is recorded that she was helped 
to her feet. At that time she complained of pain in her right 
leg; she was taken to Emergency Hospital. That was the 
story she told me. 


; CROSS EXAMINATION 
By Mr. Lewin: 


Q.—Does the history show how long she remained in Gar- 
field under treatment? A—Well, she was in Garfield for 21 
days, three weeks, from the date of admission to date of 
discharge. 

OQ.—And was she in the care of a physician while she was 
there all that time? A—You mean a hospital physician? 

Q.—Yes. A—Every patient is. 

Q.—Was she in bed most of the time? A—I presume so. 

Mr, Leaky: —Now, if the Court please, I want to offer 
in evidence the record of the patient at Garfield, hitherto identi- 
fied as Exhibit No. 1. 

Mr. Lewin:—We object to that portion of the record which 
goes outside any physical history. If that part may be stricken 
we have no objection. 

TuHE Courr:—I suppose that is satisfactory ? 

Mr, Leahy.—That is all right. x 

Mr. Leahy.—I will just read to the jury the treatment which 
Miss Abbott received at the Garfield Hospital as recorded on 
the nurse’s chart, or nurse’s record. I am not going to try to 
translate some of these abbreviations, but starting in: 

“Miss Sara Abbott, residence All States Hotel. She had a mark made 
by Sexe hge npn be! an Ice bee g ten Poragares oa 
luminal. cotton « cation given; sli; 
pain in log, Doring ot intervales sleeping. ee Er 


gE 


ee Se Poe MO eee 


coal 2 


270 US. a.. 0s). A.M.A. ET AL. 


“Sunday: Same treatment down through. “Apparently sleeping, 
appetite good, 

“Monday: Quiet. Sleeping. Good day. 

“Tuesday: Sleeping, slept well; patient’s condition seems good this 
morning. Appetite good. Reading. Appetite good. Comfortable.” 
These entries are made at different times of the day. “Fight o'clock; 
resting quietly. Summary: Appetite good; good day. 

“Tuesday:” the same. “Sleeping, sleeping, slept well.” 


Mr. Lewin:—Apparently she got what we all needed. 

Mr. Leahy:—Yes; 1 think I will go there for twenty-one days. 

“Comfortable; good day; slept good.” Again on “Wednesday: Appetite 
good. Quiet.” And then the final entries: “Quiet and hot water bottle 
to leg and knee. Sleeping.” Summary on third day of February: “Good 
day. Sleeping, a good night. 

“Friday: Sleeping; a good night. Patient’s condition seems good this 
a.m. Reddened area on leg decreasing. Seems softer. Reading; quiet; 
no complaint.” Summary of the day was: “Good day.” 

“Saturday: Sleeping, again, again, comfortable; appetite good; com- 
fortable.” Apparently sleeping continuously through the next day, in same 
manner. “Summary: Appetite good, sleeping, quict; resting quietly, 
sleeping, good day. Sleeping, appetite very good. Patient has two blisters 
on leg, apparently from heating pad; patient is up in chair.” 


Mr. Lewin:—When was that? 

Mr, Leahy:—That is Feb. 8, 1938. 

“Cradle placed on bed and light bulbs inside. Patient comfortable in 
bed. Appetite good. Reading. Quiet. Appetite good. Transferred to 
another bed. Apparently comfortable.” She is resting quietly at 8 o'clock. 
“Ten o'clock: Asleep. Patient’s condition seems good. Appetite good. 
Comfortable. Reading. Comfortable’ after reading. ‘Comfortable at 
8 o'clock. Quiet at 10 o'clock. 10:45 unable to sleep due to heat from 
cradle but refused amytal. Good day.” Same way Thursday, the 10th. 

“Appetite good. Quiet. Comfortable. Resting. Reading. A good 
day. 

“Friday. Appetite very good. Reading. Comfortable. 
“Saturday, the 12th: Appetite good. Quiet. Sleeping. Summary: 
Appetite good. Sleeping. 

“Sunday, the 13th:’’ Same entries. “Appetite good; patient up in 
chair; good day. 

“74th: Summary: Comfortable; apparently sleeping well. Sleeping. 
Good day. 

“16th: Comfortable, sleeping: Summary: Appetite good; patient 
walking around room. Good day, and night. 

“17th: Patient up in chair; reading; appetite very good. 

“17th: Discharged.” 


TESTIMONY OF WILLIAM D. MARBURY 


DIRECT EXAMINATION 

By Mr, Leahy: 

Q—Dr. William D. Marbury said that he had been a prac- 
ticing physician here in Washington since a little before the 
last war. He graduated from the University of Virginia in 
1909. He had internship first at New_ England Memorial 
at Baltimore, and resident two years at Providence in Wash- 
ington, and then war experience for two years in the British 
army as an American officer lent to the British army. 

Q.—You were across, were you? A.—Yes. 

Q.—Do you have any specialty? 4—Surgery. 

O.—Are you on the staff of any hospital here in Wash- 
ington? A.—Emergency. 

O.—How long have you been on the staff of Emergency? 
A.—Oh, that was, I guess since about 1922. 

Q.—What service do you have on the staff? A —I have a 
surgical service that runs four months, beginning December, 
and running through December, January, February and March. 

Q.—When you say it runs four months, what do you mean? 
A.—That means I am attending surgeon for the inside. In 
other words, when a case is put on the ward particularly, and 
when I am notified of that, I make rounds the next day after 
the patient is brought in, and any time it is an emergency 
case I make rounds either with the intern or resident and 
advise as to the disposition of the case and treatment, if it is 
a surgical case. 

O.—And then you are on the regular staff? A—Yes. 

O.—And is it part of your duties to render that service to 
any patient that comes to the hospital? A—No, except ward 
patients, unattached; not if they have their own private doctor. 

Q.—But if they are unattached, then it is your duty to do 
that? A.—Yes. . 

O.—And that service is rendered gratuitously? A.—Not 
always; some of those cases might turn out to be compensation 
or liability cases. They are, however, all taken on the gratis 
status in the beginning. , 

O.—Doctor, I am going to show you what hitherto has 
been identified as Defendants’ Exhibit 3, and we want you to 
examine those papars and tell us whether you recognize them 
as any records of the hospital. A.—They are official records 
of Emergency Hospital. : 

Q.—Do you personally recall the name of the patient marked 
on those records? A.—I couldn't say I do; I mean from 
that time. I don’t believe I would know this patient. 
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Q.—Will you kindly look through the records and tell us, 
Doctor, whether any treatment, as it is known from a medical 
standpoint, was rendered to that patient in the Emergency 
Hospital ? 

Mr. Lewin:—Are the records in evidence? 

Mr. Leahy:—I think they are. 

Mr. Lewin:—Then they speak for themselves. 

Tue Court:—Yes, but the doctor can explain them better 
than we can. For that reason I think it is proper to have 
counsel ask the witness about them. 

Mr. Kelleher:—He isn’t the doctor that gave her the treat- 
ments. 

Tue Court:—Well, I understand that was his service. He 
may answer. 

The Witness: —This emergency card, what we call emergency, 
because made out in the emergency room, shows that the 
patient was gone over by one of the interns who generally first 
sees the case when brought in and a pillow splint was ordered, 
and some codeine was suggested or advised, but the patient 
did not get the codeine; and then she was sent up to a semi- 
private ward. 

_Q.—Does the record disclose whether any treatment was 
given or anything done to the patient in the semiprivate ward? 

Mr. Kelleher:—I call your Honor’s attention to the fact 
that Miss Jones covered this matter fully. 

Tue Court:—She said she didn’t see the patient after she 
left the Emergency. 

The Witness :—Apparently she was admitted at 11:30, and 
at that time she had on a pillow splint which was removed 
and an ice cap or compress applied. Then the usual things 
were done. A specimen was taken and sent to the laboratory; 
she was given codeine grain 1 and aspirin grains 10 and then 
some luminal. The record shows next morning she had a 
fairly “good night,” but slept rather poorly; compresses; 12 
o'clock, fairly comfortable, a. m. 

“Transferred to Garfield Hospital.” 

O.—What time was she transferred? A.—It is here; 2 p. m. 

Q.—Does the record disclose that you were called in any 
capacity with the case? A.—It doesn’t show that I was called. 
I think what happened is I was making my rounds the next 
morning and saw her. 

O.—Do you recall whether you made any recommendation 
with reference to Miss Abbott? .A.—I can’t be specific on that; 
I am sure I did, but if you say, “Do you recall?” I can’t say 
I do recall. I simply suggested an x-ray, which would be 
fairly routine. 

O.—But you did suggest an x-ray. A—Yes. 

O.—Now, Doctor, having seen what the record discloses, as 
to what was done for Miss Abbott at Emergency after she 
arrived that evening, may I ask what else could or should have 
been done for her in your judgment? -4.—The only thing you 
could do in a case like that would be to give rest, excluding 
the possibility of a fracture, and make the patient comfortable. 

QO.—Assuming that the leg had been broken, when, with 
reference to the time of entrance, would the leg be set? A.— 
If that had been a fibula that was broken you probably wouidn’t 
need a set because there are two bones there, and the fibula 
is the smaller of the two; it is on the outer side of the leg 
here (indicating). It is a little further back than the big 
bone and on the outer side. It is smaller, and unless you break 
oe pig bone it is not common to have much distress from 

ulas. 

Q.—Having looked over the record, was there anything 
withheld in the treatment of Miss Abbott which should have 
been given to her, in your judgment? A.—I don’t think so, 

Q.—And is it your opinion that the treatment which she 
received on that occasion was the treatment you would have 
prescribed for her? A.—Yes. 

O.—And was there anything not done for her which should 
have been done? A.—I think of nothing except to have that 
x-ray. I believe the x-ray was not taken; I am not sure why. 

O.—Will you kindly look at those records once more and 
see whether or not Miss Abbott left the hospital or. your 
advice or against it? A—I am sure I didn’t come in as far 
as my advice is concerned, unless I have entirely overlooked it. 
I don't think I was advised as to her going. Well, apparently 
she signed a release slip, you see. 

Q.—And on what date did she sign that release slip? A— 
Jan, 27, 1938. 

O,—Does it recite whether she left on the adyice or against 
the advice of the physicians there at the hospital? A.—She left 
against the advice of Dr, Marbury, and that looks like my 
writing, but I don’t remember it. 

O.—But you do identify it as your handwriting? A—Yes. 
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CROSS EXAMINATION 
By Mr, Lewin: 


Q.—Dr. Marbury, you have no recollection that you were 
called to attend the person that night, the night she was 
admitted? A.—I was not called. 

Q.—And you don’t believe you were even called the next 
morning? A.—I don’t believe I was called the next morning. 
They so frequently know I am coming that unless it is an 
emergency they wouldn’t call me. 

Q.—At any rate you didn’t see her until the next morning? 
A—No. 

O.—How late in the morning? A.—I couldn't tell; it would 
be around 10 o’clock ordinarily. 

eet would be when you were making your rounds? 
A—Yes. 

O.—Now, the history shows, does it not, that she had not 
seen any surgeon between the time she was admitted the night 
before and the time you came around on your call the next 
morning? d.—Unless you could call a surgical intern a 
surgeon. 

Q.—With the exception of the surgical intern? A.—yYes. 

Q.—Was this a surgical intern? A.—He would ke in the 
emergency room. 

Q.—Now, the history shows she didn’t sleep very well that 
night. A.—The chart says that, yes, sir. 

Q.—It says she had a fairly good night. That is the way 
the doctors talk, not the way the patient feels. Now, it is 
usual in a case of this character for the patient to suffer from 
shock and distressed state of mind, is it not? A—I think you 
have to separate those. 

Q.—Will you, then: Isn’t it usual to suffer from both, 
Doctor? A.—From the appearances and the history of this 
case I wouldn’t say, if that leg was put at rest, there would 
be a great deal of suffering. 

Q.—This patient was a fairly elderly lady? A—She was 65 
(examining document). 

Q.—She had been knocked down on the street, brought to 
your hospital in an ambulance, and she was suffering some- 
what, and she wasn’t sleeping very well that night, as the 
history shows; and she remained in Garfield Hospital three 
weeks after that time, receiving daily treatment, as her history 
shows. Would you say that the chances are she was suffering 
from a great deal of mental distress on the night of her 
admission to the Emergency? A.—I wouldn’t say necessarily. 
It would depend somewhat—you hitch it up with staying three 
weeks at Garfield, but apparently she didn’t get much hospital 
treatment there. 

Q.—You say that from hearing the history read this morn- 
ing? A.—Yes, and knowing of the case. 

O.—Now, if a patient like that brought into a hospital late 
at night asked for her own surgeon, do you think that would 
be normal? A.—yYes. 

Q.—And wouldn’t the fact that she could lave her own 
surgeon be conducive to giving her a more restful time in the 
hospital and to a more rapid recovery? A.—I can’t answer 
that; it would with some people. Some people do not know 
their surgeons; they know their medical advisers much better; 
they do not know who their surgeons will be. 

O.—This lady didn’t know how good you were, Doctor; 
didn’t know anything about you? A—She never did know 
anything about me. 

Q.—You had never known her before? A—No. 

O.—But suppose she asked for another doctor, one that she 
did know about and had confidence in. Don’t you think that 
if she had been able to procure that doctor, such a doctor, she 
would have been relieved mentally and she would have been 
much more comfortable? Don’t you think so? 4A —I think 
sie gould have had any physician on the courtesy staff of the 
hospital. 

Q.—But suppose she asked for one not on the courtesy staff, 
one she knew. Don’t you think that might have helped her 
case? 4.—Your guess is as good as mine; I don’t know. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

O.—Was that patient what you call an emergency case from 
a medical standpoint? 4.—Well, that depends on how you 
look at an emergency case, She was hit by an automobile, and 
until you find out something about that you have to consider 
that as emergency. As it turned out you certainly wouldn't 
call hers a very grave emergency case, 

Q.—And was there anything unusual about her in calli 
for a doctor who was not on the staff and being told he cault 
not practice in that hospital? A.—No, sir. 


O.—How long have you krown of that rule to be in effect? 
A.—I couldn't tell you; it has been some years. It has been, I 
reckon, ten years, or thereabouts. Well, I say that, but actually 
that was true in Baltimore, that was in 1910; I thought at one 
time I would stay in Baltimore and practice there, and I made 
some connections toward getting on the courtesy staff of one 
of the hospitals, and I couldn’t do anything until I could. That 
was twenty years ago. 

Q.—And that is true, as far as you know, throughout the 
United States? A.—There are exceptions in the smaller towns: 
they have what they call “open hospitals,” where anybody can 
come in and do anything. 

Q.—But in the municipal centers or larger hospitals do they 
have courtesy staffs? A—I think almost universally, and only 
those on one of the staffs may practice in such hospitals. 


RE-CROSS EXAMINATION 

By Mr, Lewin: 

Q.—Isn’t it usual to make exceptions in urgent cases? 4.— 
I couldn’t tell you that because they have a lot of emergency 
hospitals, and in a good many hospitals so many are emergency 
cases; I think that is taken care of by the staf 

O.—This wasn’t the kind of a case that would have called 
for any extraordinary skill to treat it? A—Oh, I don’t 
think so. 

Q.—The presumption would be, would it not, that it could 
have been satisfactorily treated by any graduate surgeon? 
A,—This particular case would have been all right if it 
hadn't been treated at all. 

Q.—It really would not have been subjecting her to any 
great risk to permit her to have any doctor she desired, would 
it? A—wNot a bit. 

Q.—And it wouldn’t have hurt the hospital if the doctor she 
wanted had been allowed to come in and prescribe medicine 
for her? A.—"Hurt”: How do you mean? 

O.—Would it have hurt it in any way, the hospital, to have 
permitted another doctor not on the staff to come in? A—I 
think that is covered by a rule. I do not think it is a matter 
of having a doctor come in that is forbidden, but it is taking 
the patient as a patient and treating her. To do that you have 
to be on the courtesy staff. 

Q.—Suppose her doctor had been permitted to come there 
and prescribe for her the ice bags and to buoy her up a little 
bit, that wouldn’t have hurt the hospital, would it? 

Tue Court:—That is going into psychology rather than 
medicine, isn’t it? 

Mr. Lewin:—Yes, but as to the effect on the patient I thought 
the doctor might be able to answer. 

Tue Court:—I don’t think this gentleman is holding himself 
out as a psychologist. 

By Mr. Lewin: 

Q.—Of course you are a member of the District Medical 
Society and the American Medical Association? 4.—Yes. 

Q.—And the Washington Academy of Surgery? A—Yes. 

Q.—I think you are president of it? A.—Yes. 


TESTIMONY OF FREDERICK JOHN CARPENTER 


DIRECT EXAMINATION 

By Mr. Leahy: 

Frederick John Carpenter said he is a practicing physician, 
associated with the District of Columbia Civil Service, assigned 
to the reformatory at Lorton, Virginia. He has held that 
position since July 1, 1938. He graduated from McGill Uni- 
versity in 1936 and took an internship at Emergency Hospital 
from 1936 to 1938. 

Q.—And as such intern what were your duties? A—My 
duties were various, but in general as intern, which represented 
my duties the first year, we were to receive each patient; to 
write a history, do a physical examination, engage in the prepa- 
ration of the hospital record and also to assist otherwise to 
equip us in being capable of gaining scmething from our con- 
sh ag with the staff members who got into the case there- 
after. 

O.—Do you recall the case of a patient whose name appears 
in the records here identified, Defendants’ Exhibit No. 3? 
Will you kindly look those over and see if they refresh your 
recollection as to the case? d—Yes, I have some memory of 
this case. ; 

Q—Were you on duty when that patient was brought in to 
the hospital? 4d.—I may have been on duty when she was 
brought in; I didn’t see her on admission. 

Q.—Did you see her at any time while she was in the hos- 
pital? A—Yes. 
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O.—Where did you see her? 4.—On the fourth floor in 
the hospital, in the room to which she was assigned, just prior 
to her going to another hospital. 

Q.--Will you tell us the name of the patient? A—Miss 
Sara Abbott. 

O.—At that time did you prescribe any treatment for her at 
all? A.—No, sir. 

O.—Did you observe what treatment had been accorded to 
her there in the room? A.—I observed directly and through 
the records what treatment had been accorded. 

Q.—And at that time you saw her, or was that just before 
she was transferred to Garfield? A.—Yes. 

Q.—Do you know whether any x-ray had been suggested for 
her? A.—It is my belief that—incidentally, I recall now that 
I did see her for a brief moment before this last occasion, and 
that on the occasion when making rounds with Dr. Marbury, 
who was the staff surgeon on orthopedic duty at that time; 
1 was assigned as assistant resident orthopedic intern. 

O—What is that? A.—We were concerned mostly with 
diseases and injuries to bones and joints. 

Q—Do you recall what time it was that you made those 
rounds with Dr. Marbury? A.—My impression is it was 
something between 11 and 12 in the morning; that may be a 
little bit off one way or the other. 

Q.—Do you recall whether at that time when you saw Miss 
Abbott with Dr. Marbury, whether you made any observation 
or diagnosis as to what she was suffering from? A.—My 
observation was purely that of an observer. I didn’t examine 
her, but Dr. Marbury did look her over, and at that time I 
am almost sure he suggested an x-ray be taken in order to 
determine whether or not a fracture had occurred in the region 
of her left ankle. 

Q.—Do you know whether the x-ray was taken? 4.—I am 
certain it was not, because she left before it could be arranged. 

O.—You say you read over her chart of the treatment 
accorded to her? dA.—Yes. 

O—Will you refresh your recollection by looking over the 
chart again to see the treatment that was given to her, and tell 
us whether in your judgment the treatment which she received 
in the hospital that night was the proper treatment, considering 
what she was suffering from? 

Mr. Lewin:—I have no serious objection to this question, but 
it has been covered. It has been covered; perhaps this is 
corroborative. I don’t think there is any question about it; 
that she received this treatment. 

Mr. Leahy:—Well, if it is admitted that everything was done 
which should have been done for her, that will be satisfactory. 

Mr. Lewin:—I cannot concede that; I am not an expert. 

Tue Court:—If you know the treatment which this woman 
received; and you saw her, I think they have the right to go 
into that. You may answer. 

The Witness:—This could be easily taken in stages. First of 
all, the Emergency Hospital, emergency room note says that she 
was given an ice cap to her left leg; she was brought in with a 
pillow splint applied; and that she had refused codeine by hypo, 
that medication. Actually in these three things you find the 
only treatment that could be given to any one even if they had a 
true fracture of the ankle. She had been brought, transported 
there properly, properly splinted and treated, at least by offer 
of a sedative, a narcotic sedative, which she had refused, and 
ice had been applied in order to reduce any swelling present 
or which might later appear. Then she was transferred to the 
floor—Shall I read the order and note on it? 

“J, First Dr. Marbury service.’ Which is entirely proper, 
since he was the orthopedic surgeon of that month. 

“Remove the pillow splint—elevate leg on pillow—apply con- 
tinuous cold compresses.” That would be perfectly proper 
because it would be sure to get the ice to the leg that way and 
there would be no further need to transfer her because she was 
in bed; hence no further need to move the leg. No further 
damage could be done even if it were a fracture. “Apply con- 
tinuous cold compresses.” That would continue to keep down 
the pain and swelling, and prevent further bleeding, as indicated 
by the bruises, hematoma. An order was left for one grain 
of codeine for relief of pain “as necessary.” That is absolutely 
all any one could offer any one with an injury such as she 
appeared to have. She was not in severe enough pain to require 
a hypodermic at that time. In fact she had refused a hypo 
already, and the doctor thought she might accept something by 
mouth, That was a consideration of her own choice to make. 
She was assigned to a regular diet; there was no evidence of 
shock or nausea or anything of that kind to require special diet. 
During that night it was discovered she could not sleep, appar- 
ently, and an order for a nembutal, which is a barbital seda- 
tive, commonly used to induce sleep, was made; and an order 
was left on the 27th by Dr. Marbury so that an x-ray of the 
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left lower leg, upper one half, be taken. There is even an 
indication here that an attempt was made to spare expense— 
only the upper one half was to be taken. That was the only 
way we could definitely rule out a fracture. 

In my opinion everything that could possibly be done was 
done for the patient. 


CROSS EXAMINATION 

By Mr. Lewin: 

O.—Certain medicine was prescribed which she refused to 
take, you say? A.—Yes. 

Q.—Isn’t it true that a patient is more likely to refuse to 
take medication from a doctor in whom she has little or no 
confidence, because she does not know him, than she would 
from a doctor whom she has requested and whom she has 
confidence in? A.—That is likely. 

O.—So, in all probability, if that patient had been allowed 
to have her own doctor in whom she had confidence and he had 
prescribed that medication for her, she would have taken that 
medicine that you say was proper for her and been more com- 
fortable? 

Mr, Leahy:—Wait a minute. 

Tue Court:—I think so. 


Isn’t that a bit argumentative? 


Counsel for both sides approached the bench and conferred 
with the Court. 

Mr. Leahy:—I will just finish this hospital phase by reading 
this document, this notation here: 

“Shortly after Miss Tew was admitted and while on the way into the 
operating room, about 7:45 a. m., Dr. Selders stopped me and said: ‘I 
want to make a midline incision. I think there is something in the 
pelvis.’ To this I replied, ‘O. K.’ and left immediately, as there was 
another operation.” 


OF WILLIAM DICK CUTTER 
DIRECT EXAMINATION 


TESTIMONY 


By Mr, Leahy: 

William D. Cutter, Chicago, said he has been Secretary of 
the Council on Medical Education and Hospitals of the Ameri- 
can Medical Association for more than nine years. He gradu- 
ated from Yale in 1899 and from Johns Hopkins in 1905. 
Following graduation from Johns Hopkins he took an intern- 
ship at the French Hospital in New York City from 1905 to 
1906. He engaged in active practice in Bisbee, Ariz., 1906 to 
1910. He taught at the University of Georgia, 1911 to 1919. 
He was secretary of the board of medical examiners in the New 
York Department of Education from 1919 to 1923. He was 
with New York Postgraduate School of Medicine from 1923 
to 1928 as dean of the medical school. Also he was dean of 
the University of Southern California from 1928 to 1931. 

Q.—And was it in the year 1931 that you assumed, took 
OG iad position as secretary of the medical association? 

—Yes. 

Q.—And would you give us the official title of the bureau 
of which you are secretary? A.—The Council on Medical Edu- 
cation and Hospitals of the American Medical Association. 

O.—When was that council formed? 4A.—1904. 

O.—Do you recall in what manner it was formed? A—It 
was formed by a resolution of the House of Delegates of our 
association as a standing committee of the House of Delegates, 
meaning that it was responsible to the House of Delegates and 
to no one else. 

O.—Then is your council responsible to the Board of Trustees 
of the American Medical Association? A.—No, sir, except with 
respect to its budget. We have to get our budget from the 
Board of Trustees, but in all other respects we report directly 
to the House of Delegates. 

O.—Without going into too much detail, what are the func- 
tions of this council, of which you are secretary? A.—The 
function of the council is to examine and study medical schools 
and hospitals in order to determine what are proper standards 
of performance in the field of medical education and hospital 
education, and having formulated reasonable standards of per- 
formance with respect to medical education these are submitted 
to the House of Delegates for ratification, and then when the 
standard is set up we again examine these institutions to see 
whether they fully conform to the standard. If so, their names 
are published on our list, These examinations are made only 
upon the request of the institution who wishes to be included 
in our list. 

O—Now, you have mentioned the House of Delegates. 
Without going into it in great detail, who sits on or in this 
House of Delegates in the American Medical Association? 
A.—Each state medical society chooses a certain number of 
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delegates in proportion to the number of members, just exactly 
as members of the House of Congress are selected on the basis 
of population, and those delegates mect once a year, and they 
comprise the legislative force of the American Medical Asso- 
ciation. 

Q.—You say each state society, Is there a state society in 
each state? 4A.—Yes. 

Q.—So that all forty-eight states of the Union are repre- 
sented? 4.—Yes, and also the District of Columbia. 

Q—You might tell us how many are on this council. 
A.—tThere are seven members of the council. 

Q.—Who is chairman? 4A.—Dr. Ray Lyman Wilbur, Presi- 
dent of Stanford University. 

Q—Is he the same Ray Lyman Wilbur whose name we 
heard mentioned in connection with this Committee on the Costs 
of Medical Care? A.—Yes. 

Q.—How long has he been the chairman of that? A.—I am 
not exactly sure of the date because it was before I was con- 
nected with it. I think it was 1927, and he is still chairman. 

Q.—With reference to the composition of the remaining 
members of the council, where do the members come from? 
A,—One lives in Boston, one in New York City, one in Syra- 
cuse, one in Lexington, Kentucky, one in New Orleans, and 
one in Des Moines, Iowa. 

Q.—Are they all practicing physicians? A—Dr. Wilbur is 
not a practicing physician, but all the others are. 

Q.—And men of experience? A.—Yes. 

Q.—Would you tell about the average age of the members 
of the council? A.—Well, I should think the average age was 
between 50 and 60, perhaps 55; perhaps a little nearer to 60. 

Q.—Since you have been connected with this Council on 
Medical Education, so far as the medical schools are concerned 
and the standards of hospitals, what has been the principal 
work of the Council? A.—The visitation of the schools and 
hospitals in response to such inquiries of theirs for examination. 

Q.—With what end in view? A—To help them to qualify 
for inclusion in the list which we publish. 

Q.—And you would prescribe standards, do you, to which 
you wish them to adhere? A.—Yes. 

Q.—Do you recall how many medical schools there are now 
on the approved list? A.—Sixty-six medical schools in the 
United States that offer the whole of the four-year course; 
ten schools that give only the first two years, and one school 
that gives only the last two years of the medical course. 

Q.—And do you recall how many hospitals have asked you 
to investigate and examine them which have received your 
approval? A.—There are something over 6,000 hospitals which 
are included in our directory of hospitals, which we call a 
register. Of those 6,000, there are 1,000 who have asked for 
specific approval of their educational pretraining; of the train- 
ing of interns and residents. 

Q.—Do you keep a separate register of the hospitals merely 
approved for registration and those approved for intern train- 
ing? A.—Both groups of hospitals appear in the register, but 
we have a separate list for those where residency and training 
is provided for the use of doctors seeking opportunities of this 
sort. 

Q.—Doctor, what is the distinction between the ordinary 
hospital which appears upon your register of private hospitals 
and the hospital which is approved for intern training? A.—The 
second type of training voluntarily undertakes a responsibility 
for teaching physicians; the other doesn’t take that kind of 
responsibility and, therefore, it is not approved as having a 
satisfactory course of training, because it doesn’t pretend to 
have it; doesn’t seek to do that kind of work. 

Q.—When you say it seeks to train interns, what method is 
approved in giving instruction to young interns? A.—The 
method of instructing interns and residents is essentially an 
apprenticeship. These young doctors work under the direction 
of older and more experienced physicians, They aid and assist 
them in the examination of patients, in the treatment of patients, 
especially in the discussion of the diagnosis, the examination 
of the patient by every possible means, and then the analysis 
of that evidence in order to determine what is really the 
cause of the patient’s trouble; and then it is discussed with 
them and there is determined the best method of treatment. 
That is done with daily supervision of the attending staff and 
instruction given by the attending staff. 

Q.—Is there any library prescribed by your council for those 
institutions which seek approval for intern and resident train- 
ing? A.—Yes; one of the necessary things for approval of 
any institution is that the hospital should have a library in 
which these interns may have an opportunity to pursue their 
studies and to which they may have access to reference books. 

Q.—Again, how many hospitals have sought the approval 
of your council for intern training and received it? Ants 
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are 700 hospitals approved for intern training, There are per- 
haps something over 300 or 400 more which have approval 
for training of residents in specialties, but the total number of 
both groups is only about 1,000. 

Q.—You have used the word “resident”: What is the dis- 
tinction between an intern and resident physician? A—An 
intern is a man who has just completed his undergraduate 
course and goes from there into a hospital to gain this type 
of experience. After he has served an internship, which might 
be a year, year and a half, or two years, if he desires further 
training and experience then he is classified in the hospital 
as a resident, and those residents are usually assigned to specific 
departments of the hospital, such as medicine, orthopedics, 
obstetrics, and so on. 

Q.—In the case of a hospital, Doctor, which is a specialty 
hospital, would that come within the prescribed purpose of 
intern training, or just for resident training? A—Just for 
residency, if it is a special hospital, 

O.—Let us bring it down to the District of Columbia. How 
many hospitals in the District of Columbia have been approved 
for intern training? A—For intern training? Do you mean, 
all of the hospitals, or just the private hospitals? 

Q.—All of the hospitals. A.—Without looking at my notes 
I cannot speak exactly on that. 

Q.—Have you any memorandum which shows that? A.—Yes, 
sir. There are 19 hospitals in the District of Columbia, and of 
those—may I speak now of the year 1937, or would you prefer 
the figures for the current year? 

Q.—Make it 1937. A.—In 1937 there were twelve hospitals 
approved for intern training in the District of Columbia. 

Q.—Were there some others which were approved only for 
resident training? dA.—There were. 

Q.—How many? A.—I think there were only two, the 
Columbia Hospital for Women, and the Episcopal Hospital for 
Eye, Ear and Throat Diseases, 

Q.—Can you tell us why the Episcopal Eye, Ear and Throat 
Hospital could not be approved for general intern training? 
A.—Because they do not have a general service. They do not 
have any patients there except those who are suffering from 
diseases ae the eye, ear, nose and throat. 

Q.—Why would not the Columbia Hospital for Women be 
approved for general intern training? A—Because they only 
render service to women either in obstetrical or gynecological 
cases. 

Q.—Would either or both of those hospitals be approved 
for residencies? A.—Yes. 

O.—What type of residencies? 4.—In the case of Columbia 
Hospital, they might have been approved either for residency 
in obstetrics or residency in gynecology, or for a combined 
residency covering both fields. At the Episcopal Eye, Ear, Nose 
and Throat Hospital they might have had approval for a 
residency in ophthalmology, that is, diseases of the eye; or 
they might have had approval for aurolaryngology, which means 
diseases of the ear and throat, or it may have been approved 
covering both fields, according to the way in which their 
service was set up. 

Q.—You were stating that they might have. May I ask you 
if they did have approval for residencies? A (after referring 
to memoranda).—Episcopal Eye, Ear and Throat Hospital was 
approved for a residency in ophthalmology; and that was all. 

Q.—You stated that approval was requested by the hospitals 
of the Council, What steps did your council or does your 
council take after receiving a ‘request from a hospital for 
approval by the Council? A—tThe first step is to send to the 
hospital a printed form calling for certain information about 
the size of the hospital, the ownership, the character of service 
which it renders, and its facilities, laboratory, x-ray, library, 
and so forth and so on; and that printed form which constitutes 
an application for approval is completed by the hospital and 
sent baal to us and a card is made out indicating that such a 
hospital has requested approval for such and such services, 
and as soon as the doctors of our staff can get around to it 
they make a visit to that hospital and check up on all of the 
information which has been submitted, and they make further 
investigations about all matters which can only be determined 
by a personal visit, and when they return to the office they 
write a report concerning their observations in that hospital. 
A copy of this report is always sent to the hospital with a 
request for any comments or corrections. At the next meeting 
of the Council the report, together with the recommendation 
of the staff, is submitted to the Council and, after consider- 
ation of the facts, the Council acts to either give or withhold 


approval. : 
O.—Does the Council maintain a staff of investigators to go 
around and make examinations of hospitals? A—Yes, sir. 
Q.—Also of medical schools? 4.—Yes, sir, 
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O—Is there any difference between the method pursued in 
the examination of a hospital and of a medical school? 4.— 
Well, there is some difference, because of the difference in the 
character of the institution. The program of a medical school 
is very complicated and covers a period of four years. The 
program of a hospital for intern training covers only one year, 
and it is relatively simple because it is, as I have told you, 
of the apprenticeship type; so that the examination of a medical 
school takes more time than the examination of a hospital. 

—How many investigators does the Council maintain? 
A—We have three men who do nothing but visit hospitals, 
and I myself deyote a good deal of time to the visitation of 
medical schools. A couple of years ago I had an assistant in 
that field, but at the present time I am alone. 

Q.—How thorough an investigation is made before approval 
is granted? A.—We have these standards which have been 
formulated by the Council known as the “Essentials” and which 
have been ratified by our House of Delegates, The examina- 
tion of the hospital is made to determine whether the hospital 
fulfils all of the standards which have been so expressed. In 
addition to that, to determine if there are any other factors 
which have a bearing upon the suitability of the educational 
program of the hospital, to find out whether they have a 
sufficient number of patients to give adequate instruction in 
the various fields which they assume to cover; to find out 
whether the records are properly kept, to see that the work is 
being thoroughly done, both with respect to the care of the 
patients and with respect to the education of the interns. 

O—What has been the effect, Doctor, of the Council's 
promulgation of these standards with reference to medical 
schools and hospitals? 4—When the Council was created in 
1904 we had a great many very poor medical schools. There 
was no kind of supervision over them; and the real reason 
for the formation of this Council was to exercise some sort of 
supervision over the medical schools by getting at the facts 
and making the facts known. And the same thing has been 
true with regard to hospitals. The examination of hospitals 
and the formulation of definite standards for internships and 
letting the prospective interns know which are the hospitals 
that conform to those standards, which has encouraged and 
stimulated the hospitals to improve the character of their 
services. 

Q—Has your Council any authority other than to collect 
data and information and publish the same for educational 
purposes? A.—None whatever. 

Q.—And you as secretary perform what functions for the 
Council? A—lI direct the work of the office and I personally 
make the investigations of medical schools and, having collected 
the information, I submit it to the Council for their decision, 
and also prepare from time to time these various lists which 
are published showing the standing of such institutions. 

O.—Does the Council publish any factual data or any pub- 
lications of any kind? A.—yYes, sir; it does. 

O.—What is the field in which they publish them? A.—It 
is related to medical education and hospitals. We publish once 
each year what we call the Educational number of THE Jour- 
NAL, which is devoted very largely to a summary of the statis- 
tics and factual data with regard to the medical schools of the 
country. We publish also a little reprint known as the Essen- 
tials of Medical Schools, which constitutes the basis on which 
medical schools are judged, as to whether they should be 
included in this list or not. | 

Similarly, we publish once each year what is called the 
Hospital number of THE JouRNAL, which is devoted very largely 
to giving facts and figures with regard to hospital facilities 
throughout the United States; and we publish also these little 
leaflets (indicating) which give the standards applied to the 
registration of hospitals, to the approval for internships of 
hospitals and to the approval of hospitals for residencies in the 
medical specialties. . : : 

Q—Do you publish at any time a register of hospitals? 
A—Yes, sir. That is included in this Hospital number which 
a rs annually. 

a eis that methine which appears annually distinct from any 
publication of a list of hospitals approved for intern training 
and resident training? A.—Not distinct from them, because in 
the register the hospitals which are approved for intern train- 
ing are included, and they are indicated by a star following 
the name of the hospital. Hospitals which are approved for the 
indicated by a cross, like a plus 
name of bi hos oh ti ts Maes Re 
are approved for both internships and residencies will have 
both the star and the cross following the name of the hospital. 


names of hospitals which have received approval of the char- 
acter you just described appear on that register? A.—Yes, sir. 
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Q.—By the way, do you examine other hospitals in_ the 
District of Columbia than the private hospitals—Walter Reed, 
and the one on Wisconsin Avenue, the name of which has 
just slipped out of my mind? A.—Certainly, we examine any 
hospital that applies for approval for a program of training 
interns or residents. 

Q—Have Government hospitals also applied to you? A— 
Exactly; the Naval Hospital, Walter Reed Hospital, Gallinger 
Hospital, Veterans’ Hospital. 

Q.—You stated that you also published Essentials of a 
Registered Hospital. I am going to show you three pamphlets 
and ask you if you can identify those, Doctor. A.—Yes, I 
identify this (indicating) as the Essentials of a Registered 
Hospital, prepared by the Council on Medical Education and 
Hospitals of the American Medical Association. The next is 
Essentials in a Hospital approved for Training Interns, and 
the third, Essentials of Approved Residencies and Fellowships. 

Mr. Leahy:—I offer them in evidence, but I shall not read 
them to the jury at this time. 

Tue Court:—Unless there is objection, they are admitted. 

Mr. Lewin:—We have no objection, your Honor. 

By Mr, Leahy: 


O.—Do you recall a resolution called the Mundt Resolution? 
A—Yes, sir; I do. 

O—Do you recall when that was passed? A.—In 1934, 

O—We have it here in one of the exhibits which was intro- 
duced. You recall that, do you? A.—Yes, sir. 

Q.—Following the passage of the Mundt Resolution was any- 
thing done by your Council with reference to it? A.—Yes, sir. 

O—Why did your Council take any action in regard to the 
Mundt Resolution? A—Because the resolution itself stated 
that the House of Delegates requested the Council on Medical 
Education and Hospitals to take this matter under advisement. 
jes a your Council so take the matter under advisement? 
A—It did. 

Q.—When I say “your Council” I refer to the various mem- 
bers whom you have mentioned. A.—Yes, sir. 

Q.—How frequently does the Council meet? A.—Usually 
three times a year; sometimes four. 

Q.—Where does it meet when it meets? A.—Well, in the 
spring of the year it meets wherever the American Medical 
Association is meeting, which is in different parts of the country. 
In February it always meets in Chicago, because they hold a 
Congress on Medical Education at that time. Other meetings 
are usually held in Chicago, but sometimes held in New York 
or Washington or Denver or some place that may for some 
special reason happen to be more convenient. 

_Q.—You spoke of the Congress on Medical Education. What 
did you refer to when you used that phrase? A.—Very early 
in the history of the Council it was felt desirable to give more 
information to the public and to the profession with regard to 
the problems of medical education; and so a meeting was held 
in Chicago to which all interested persons were invited, and at 
that meeting, or at that series of meetings, papers are read 
about various problems connected with medical education, and 
there is more or less discussion of those papers; and because 
the question of medical education is so closely related to the 
question of medical. licensure, the various state licensing boards 
are invited to participate with us in the conduct of that con- 
gress; and the official title of it is the “Congress on Medical 
Education and Licensure.” 

Q.—How frequently does it meet? A.—Once a year. 

O.—How wide an invitation is sent out for attendance at the 
conference? A.—I think we send out 3,000 to 4,000 invitations. 
We send these to anybody that we think may be interested in 
haying a copy of the program, even though we know that a 
great many of them will not be able to attend. 

Q.—How large an attendance is there usually at the Congress? 
A.—It is hard to know exactly, because not all of the people 
who come to the Congress will register. We try to persuade 
them to register and give us their names; but we have had 
anywhere from 300 to 400 people register and there must have 
been at least a couple of hundred more in attendance who did 
not register. 

O.—Is that merely an approved educational program of your 
Council? A,—Exactly. 

O.—To return, now, to the Mundt Resolution, what action 
was first taken by your Council with reference to it? A.—The 
Council met in October of 1934. This resolution was presented, 
and the Council voted to send copies of this resolution to al 
hospitals approved for intern training, so that they might know 
what was the sentiment of the House of Delegates, 

O.—Did the Mundt Resolution relate only to hospitals for 
intern training? A.—I think that is what it says. 
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Tue Court:—May I make a suggestion? I think perhaps it 
would be well to refresh our minds about this Mundt Resolu- 
tion; I mean, the terms of it. 

Mr, Leahy:—It is in this paper, your Honor (indicating), 

The Witness:—It refers only to intern hospitals. 

By Mr, Leahy: 

Q.—Immediately following the meeting of the Council which 
you have just told us was held in October of 1934, what did 
the Council request you as its secretary to do at that time, if 
it did request you to do anything? A.—It instructed me to send 
a copy of this resolution to all of the intern hospitals. 

Q.—Did you do so? A.—TI did. 

Q.—I showed you a paper just now. I will ask you if that 
is one of the letters which was sent in pursuance of that action 
on the part of the Council? A.—It is. 

Q.—And you so identify it, do you? A—Yes, 

Q.—It bears what date? A.—Dec. 31, 1934. 

Mr, Leahy:—I offer it in evidence, 

Mr, Kelleher:—You are offering this only for point 2 in this 
letter? 

Mr, Leahy:—I am offering the entire letter to show how the 
matter was brought to the attention of the hospitals. 

Mr, Kelleher:—The letter contains two points. The first point 
does not deal with this subject at all. We have no objection 
to point 2. 

Mr, Leahy:—It is offered not merely for the fact that it con- 
tains the Mundt Resolution, but it is offered in order to show 
the manner in which the hospitals were notified about the Mundt 
Resolution. 

Tue Courr:—Are you formally objecting to it? 

Kelleher :—To point 1, yes, your Honor, as being imma- 
terial, 

THe Court:—I think it may be received. Objection over- 
ruled. 

By Mr. Leahy: 

Q.—How many hospitals were circulated or were advised of 
the Mundt Resolution on Dec. 31, 1934? A—About 700. 

Q.—Was any attempt made by your Council to send this letter 
to any other hospital than one which had been approved for 
intern training? A.—No, sir. 


DEFENDANTS’ EXHIBIT 14 


Mr. Leahy:—Ladies and gentlemen, this is on the letterhead 
of the American Medical Association, 535 North Dearborn 
Street, Chicago, Council on Medical Education and Hospitals, 
and it shows the names of the following doctors: 

“Ray Lyman Wilbur 

“Reginald Fitz 

“Merritte W. Ireland 

“Charles H. Humiston 

“Frederick A. Washburn 

“J. H. Musser 

“Fred Moore 

“William D. Cutter” 

The letter reads as follows: 


“(1) Your attention is called to the fact that in recent years applicants 
who have been unsuccessful in gaining admission to American medical 
schools have migrated in large numbers to Europe. At the present time 
those who have graduated are returning to the United States and are 
secking appointment as interns. The ‘Essentials in a Hospital Approved 
for Interns,’ ratified by the House of Delegates of the American Medical 
Association, require that interns be selected from among the graduates of 
schools approved by this Council. Since the Council has never inspected 
or classified schools outside of the United States and Canada, it is evident 
that European schools do not fall within this category. 

“Furthermore, for economic reasons there is just now a shortage of 
internships, and some of the graduates of Class A schools have been 
unable to find positions. In order that our own students may not be 
deprived of an opportunity to complete their education by serving their 
fifth year as interns, it is necessary that hospitals approved by this 
Council limit their choice of interns to graduates of recognized American 
schools whenever such are available. 

“However, should suitable graduates of Class A schools be unobtainable, 
the standing of a hospital will not be jeopardized by the appointment of a 
graduate of a European university, provided the hospital assumes full 
responsibility for determining the identity of the candidate, the authenticity 
of his credentials, and that his professional qualifications are not less 
than those of the graduates of our own schools. It is recommended that 
in order to protect themselves, such candidates be required to have passed 
the licensing examination in one our states or Parts I and II of the 
National Board of Medical Examiners. . 

“(2) In hospitals approved for the training of interns the professional 
standing of the members of the staff is a matter of importance. For your 
information I submit a resolution dealing with this subject, adopted at 
Cleveland last June: 

“Resolved, That it is the opinion of the House of Delegates of the 
American Medical Association that physicians on the staffs of hospitals 
approved for intern training by the Council on Medical Education and 
Hospitals be limited to members in good standing of their local county 
medical societies and that the House of Delegates request the Council on 
Medical Education and Hospitals to take this under advisement.’ 

“Sincerely yours” 


on 


And it is signed “William D. Cutter.” 
By Mr. Leahy: 


Q.—That was the Mundt Resolution which I just read, was 
it not, Doctor? A.—Yes, sir. 

Q.—Following the word “Resolyed"? A.—Yes, sir. 

Q.—You refer in your letter of December 31 to the “Essen- 
tials in a Hospital Approved for Interns, ratified by the House 
of Delegates of the American Medical Association.” I show 
you three exhibits numbered 11, 12 and 13, Does that phrase 
in your letter which I have just mentioned refer to any one of 
those three pamphlets? 4A.—To Exhibit 12. 

Q.—When you brought this resolution to the attention of the 
hospitals, Doctor, what was there on the point which you have 
identified as “1” in your letter, “Shortage of Internships” ? 
A.—The reason for that shortage was that during the years of 
the depression, 1934, for example, a great many men who had 
served an internship were reluctant to go out into practice, and 
they would ask the hospital if they could not stay on for a 
second year; and many of them did, maybe two or maybe three 
years. But that meant that there were not the normal number 
of vacancies to take care of the graduates of medical schools, 
and men graduating found it very difficult to secure intern- 
ships; and in order that they might not be prevented from 
getting that opportunity to complete their education through the 
selection of these graduates of foreign schools, we sent this 
notice to the hospitals telling them that graduates of our own 
schools should be appointed wherever suitable candidates were 
available, and graduates of foreign schools should not be 
appointed unless they had found that suitable candidates from 
our own schools were not obtainable. 

Q.—You mentioned in your letter Class A medical schools. 
To what do you refer? A—When the Council made its first 
study of medical schools and published its first list of medical 
schools, the medical schools were divided into three groups 
designated as Classes A, B and C. 
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DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


Q.—Doctor, I think just before luncheon I had asked you 
about the phrase which you used in the letter of December 31 
notifying the hospitals: Now, what did you mean by “Class A 
medical schools”? A.—When the Council made its first classi- 
fication of medical schools back in 1909 they were divided into 
three groups: Class A were considered acceptable; Class B 
those which were considered not acceptable but which might 
become so; and Class C which were hopeless and which we 
considered could not qualify. Now, those three—A, B and C— 
were continued until about 1928, and at that time all the schools 
which had been placed in Class B had either closed, merged 
with other schools, or raised their standards so as to become 
listed as Class A. There were no others in Class B. The 
number in Class C was very small and they were schools which 
were very, very bad; and the Council decided there was no use 
in giving further publicity to these bad schools, so they discon- 
tinued the classification as Class C and they frequently used, 
instead of Class A, the term “Approved School.” That term is 
synonymous with Class A and they have been used since inter- 
changeably. 

O.—Now, following the letter of Dec. 31, 1934, did you ever 
direct any other letter to the hospitals which were approved for 
intern training under the Mundt Resolution? 4.—Not to all 
hospitals at any one time, but when we had occasion to inspect 
a hospital to determine its qualifications and sent them a report 
we made it a routine practice to refer to this resolution so that 
they might have it as a matter of information. 

Q.—Did there come a time, Doctor, when the Council on 
Medical Education and Hospitals made an examination of hos- 
pitals in the District of Columbia? A.—Yes. 

Q.—How many hospitals at that time were examined in the 
District of Columbia? 4.—You refer to 1937? 

Q.—1937. A.—Five hospitals were visited in Washington 
during that year. 

Q.—Before that year had all the private hospitals in Wash- 
ington been examined at some time? A—Well, very nearly; 
I couldn't be certain every one had. Some might have been put 
on the approved list a long time before I was connected with 
the Council. 

_Q.—What was the practice with reference to examining hos- 
pitals as to the time intervening between the application and 
examination? 4.—It is variable, because it depends on the 
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demands which are made upon us for immediate inspection with 
the view to approval. Now, reexaminations of hospitals from 
time to time have to be fitted in with the itineraries planned by 
our inspectors in order to cover the requests constantly received, 
so that if we are called upon to go to St. Louis to visit two or 
three hospitals we would make two or three others so that we 
would not have to double back on our tracks and go to St. Louis 
right away. 

O.—Do you recall the occasion which induced the investiga- 
tions and examination of the five hospitals in Washington in 
1937? A,—I do. 

O.—And what was that occasion? A.—A letter was received 
by me from one of the professors on the faculty of Georgetown 
University, a Dr. Cahill, and he said he wanted to secure the 
Council’s approval for two residencies in surgery : one at George- 
ae and one at Providence. That request was dated Feb. 3, 

937. 

Q.—I now show you a letter dated Feb, 3, 1937, from Dr. 
Cahill, addressed to “Dr. Ray Lyman Wilbur, Chairman, Coun- 
cil on Medical Education and Hospitals, American Medical 
“staan and ask you if this is the letter. d.—That is the 
etter. 

Mr. Leahy:—I ask that it be received in evidence. 

(After discussion the letters were received in evidence.) 

Mr. Leahy:—Exhibit 16 is a letter of Feb. 3, 1937, which is 
answered by a letter of Feb. 10, 1937, and Exhibit 15 is an 
original letter from Dr. Cahill to Dr. Carl M. Peterson, Council 
on Medical Education and Hospitals, to which is attached an 
application containing certain information, which application 
blank was supplied by the Council on Medical Education and 
Hospitals. 

I will first read Defendants’ Exhibit 16. It is on the letter- 
head of Dr. James A. Cahill Jr., 2607 Connecticut Avenue, 
Washington, D. C., and is dated Feb. 3, 1937. It is addressed 
to Dr. Ray Lyman Wilbur, Chairman, Council on Medical 
Education and Hospitals, American Medical Association, 535 
North Dearborn Street, Chicago, Illinois. 


“Dear Dr. Wilbur: 


“As Director of the Department of Surgery at the Georgetown Uni- 
versity School of Medicine, I am writing to make a formal application 
regarding the Residency in Surgery for two hospitals which are affiliated 
with the Georgetown University School of Medicine. 

“The Surgical Department utilizes four hospitals, two of them, namely, 
Emergency and Gallinger, are on the approved list for a Residency in 
Surgery. However, I am most desirous of having the approval of the 
American Medical Association for the resident position in surgery at 
both the Georgetown University Hospital and Providence Hospital. At 
each of these hospitals, a resident surgeon is on duty and his appoint- 
ment is for one year. However, we are anticipating prolonging this 
term to a two year one. At Georgetown the resident is under the direct 
supervision of the Staff and therefore receives adequate instruction. This 
is also true at Providence Hospital. There is also a large amount of 
clinical work which has increased considerably during the past few 
years. Would you be kind enough to place this before the Committee. If 
any further information is desired, I will be glad to furnish it upon your 
request. 

“Very respectfully, 
“James A. Cahill Jr., 
“Director of Department of Surgery, Georgetown University 
School of Medicine.” 


To which Dr. Peterson wrote a reply under date of Feb. 
10, 1937. 


By Mr. Leahy: 


Q.—Doctor, I notice this carries the initials “C. M. P.” 
Whose initials are they? A.—Dr. Peterson's. 

Q.—Who is Dr. Peterson? A.—He was one of our inspectors, 
particularly charged with the work in connection with the 
intern hospitals. : d 

Mr. Leahy:—I will read this letter. It is addressed to 
Dr. James A. Cahill Jr., Director of Department of Surgery, 
Georgetown University School of Medicine, Washington, D, C.: 


“Dear Dr. Cahill: 

“Your recent letter to Dr. Ray Lyman Wilbur has been referred to 
me for reply. . St : 

“Approval of residencies by the Council is based in regular application, 
convenient forms for which are enclosed. Since two institutions are 
involved, it will be necessary to submit application for each and it will 
be much preferred if you submit the information yourself as responsible 
for the type of training ey —_— beng He dew cag ~ 

ms inari receipt of satisfactory information, a visit is arran 
hy a ae dng The Council's staff in order that all details of the teaching 

discussed. 

OE ie pa po also enclosed are meant for the files of the hos- 


pitals under consideration. wvike aioe 

March 18, 1937, and I am now reading from Defen- 
dan echibit 15, there came another Jetter from James A, 
Cahill Jr., Director of the Department of Surgery, Georgetown 


sa 


University School of Medicine, addressed to Dr. Carl M, 
Peterson, Council on Medical Education and Hospitals, Amer- 
i¢an Medical Association, 535 North Dearborn Street, Chicago, 
Illinois : 


“Dear Dr. Peterson: 


“As you suggested, I am forwarding the applications for approval of 
the Surgical Residency for both the Georgetown University Hospital and 
Providence Hospital of Washington, D. C. 

“I will be only too glad to meet a member of the Council Staff to 
discuss any details which they may request. 

“Appreciating their consideration, I am 

“Very sincerely yours, 
“James A. Cahill Jr., 
“Director of the Department of Surgery, Georgetown University 
School of Medicine.” 

And enclosed therewith is the application blank filled out for George- 
town University, 35th and N streets N.W., Washington, D. C.: “Bed 
capacity, 210; Residencies required, Surgery, (1)’’ and the next informa- 
tion is as to what time of the year appointments are made: ‘On or about 
February for duty effective by July 1 of cach year. Length of resi- 
dency, on¢ year but may extend to two; Salary $35 per month.” The 
applicant “must be a graduate of a Class A Medical School and have 
served at least one year’s internship on a general rotary service.’’ It is 
stated that the Georgetown University Hospital Staff is composed of 
members connected with the Surgical Department of the School of Medi- 
cine. “The Staff is amply qualified for instructing the resident, and in 
fact the resident surgeon is required to teach and serve as an instructor 
to various surgical groups assigned to the hospital.” The names of the 
members of the staff were “Dr. James A. Cahill Jr., Professor of 
Surgery and Chief of Department of Surgery, Georgetown University 
School of Medicine. Dr. Fred R. Sanderson, Associate Professor of 
Surgery—Dr. Howard F. Strine—Dr. Robert E. Moran—Dr. Leon 
Martel—Dr. Frederick Fishback—Dr. Ralph M. LeComte—Dr. Waitman 
F. Zinn of Baltimore, Maryland.” 


Then follows other information which I won’t take the time 
of the jury now to read. 

The second application is for Providence, Second and D 
streets N.E., Washington, D. C.: 


“Bed capacity, 241,” and the application for residency shows “Beds, 160 
—Occupancy, 95%.’’ It states about the same information as the other; 
that the appointment will be made ‘‘on or about January for duty effective 
July 1 of each year.” He gets $25 per month. Qualifications: ‘‘Must 
be graduate of a Class A Medical School and must have served at least 
one year’s internship on a general rotary service.” And “the Surgical 
Department at Providence Hospital is composed of four chiefs, and four 
associate surgeons. There is also a group of assistants in surgery who 
serve in the Out-Patient Department.’”? The names of the staff are: 
“Dr. Charles S. White, Professor of Surgery, George Washington Uni- 
versity, Washington, D. C.; Dr. James A. Cahill Jr., Professor ot 
Surgery, Georgetown University, Washington, D. C.; Dr. Paul S. 
Putzki, Associate Professor of Surgery, George Washington University, 
Washington, D. C.; and Dr. Fred R. Sanderson, Georgetown University, 
Washington, D. C.” 


By Mr. Leahy: 

Q.—Now, Doctor, when these applications were received by 
the council, when they are received by the council, what is 
done with them? A—When such applications are received a 
notation is made on a card of the institution and its location, 
and what they have asked for it, and those cards are available 
to the hospital inspectors so that they may plan to make a 
trip to reach a number of or a group of these hospitals if 
close together. They take them up in order of the application, 
or the urgency of the application. 

Q—It is noted, Doctor, that the applications stated that the 
appointment of the resident surgeon or residency in surgery, 
for which the application is made by such hospital, is to be 
made for July 1. Would that indicate to your council as to 
the time the examination should be made? A.—Well, hardly, 
because most all of the internships and resident appointments 
are made from July 1. 

Q.—Would your council make an effort to examine and 
investigate the hospitals before the date of the appointment? 
A-—The Council would make an effort to reach the hospital 
as soon as it could, but the actual appointment are usually 
made quite a while in advance. I think he stated the appoimt- 
ment would be made in February, but the work of the inspec- 
tors was always laid out for a couple of months in advance, 
so that when they first come in we could hardly get to them 
for a couple of months. We always have a large waiting list. 

Q.—As matter of fact, did you assign anybody to make an 
examination of Georgetown and Proyidence in accordance 
with the application? A.—That was made in our office by 
consultation among the staff members. ‘ 

O,—Who was the individual selected to make the examt- 
nation? A.—Dr, Peterson. 

O—lIs that the same Dr. Peterson who wrote the letter we 
just read? AW—Yes. 

O.—Do you recall when he came to Washington to make 
his investigation? A.—In June, I believe, the 11th of June. 


U.S.A. vs. A.M.A. ET AL, 277 


QO.—At that time were any other hospitals besides George- 
town and Providence examined? A.—Yes. 

Q.—Why were the others examined at that time? A—We 
felt they were due for an inspection. They were George Wash- 
ington Sanitarium in Takoma Park and George Washington 
University Hospital, and Columbia Hospital. 

Q.—Do you recall now the last time when any one of those 
three had been examined prior to June 1937? A.—Well, one 
of them had been examined—the Washington Sanitarium had 
been examined in 1933—either 1933 or 1934. The George 
Washington had last been seen in 1930 and the Columbia had, 
I believe, never been regularly inspected. 

Q.—Was Columbia Hospital one that had been approved 
for intern training? A.—No, sir. 

Q.—For what had it been approved? A.—Residency in 
gynecology. 

Q.—And Washington Sanitarium: Had that been approved 
for intern training? A.—Yes. 

Q.—And George Washington? A.—Yes. 

Q.—Now, then, did you give any instructions to Dr. Peter- 
son as to the number of hospitals that should be examined in 
Washington when he made his trip for the purpose of visit- 
ing Georgetown and Providence? A.—No, sir. 

Q.—That was left to his discretion? A—Yes, to his judg- 
ment and discretion. 

Q.—How long had Dr. Peterson been with the Council? 
A.—Before I came, in 1931. I think in 1930 or 1929. 

Q.—At this time I am going to show you what has hitherto 
been identified as Government Exhibit 259, I want you to look 
that over and tell us whether or not you received that letter, 
A—Yes, I did. 

Q.—It is dated what? A—March 27, 1937. 

Q.—At the time you received Dr. Cahill’s request for an 
examination of the hospitals, looking toward the residencies 
in surgery at Providence and Georgetown, had you heard of 
G. H. A.? A.—No, sir. 

Q—Did you know that there was such an organization in 
the process of formation at that time? 4.—No, sir. 

Q.—Had you ever heard anything of, see any writing about, 
or heard discussed anything about G. H. A.? A.—No, sir. 

Q.—Do you recall about when you received General Ire- 
land’s letter? A—Well, it has a date stamped on it, a date 
stamp we use in our office, which says, “March 27, 1937.” If 
both of those dates are correct it must have made a very 
rapid journey. 

Q.—Do you know Major General Ireland? A.—Yes, I do. 

Q.—Did he hold any position in the American Medical Asso- 
ciation? A.—Not at this time. 

Q.—Did he before? A.—Prior to that he had been a mem- 
ber of the Council on Education for a long time, I think 
nearly twenty years. 

Q.—I notice on the bottom of this Exhibit 295 the hand- 
writing “Copies sent to Woodward and Leland, 3/31/37.” 
pyiione handwriting is that, do you know? A—I couldn’t 
e sure, 

Q.—Can you be sure of the fact that a copy was sent to Dr. 
Leland and Dr. Woodward? A.—I can be sure of the fact 
that I instructed a copy to be sent to them. 

Q.—What was your purpose in sending a copy of the letter 
to Woodward and Leland? A.—Leland was responsible for 
the conduct of a bureau which studied those matters, and I 
thought he might be interested in finding out something about 
it. 

Q.—And what was your purpose in sending a copy to Dr. 
Woodward? .4.—He had lived in Washington most of his 
life, and I thought he would be interested in knowing what was 
going on. 

Q.—After you received the Ireland letter what did you 
do with it? A—I had it filed; I had no further use for it. 

Q.—Was there anything in the Ireland letter of March 25 
in any way directing your attention to G. H. A.2 A—The 
name of G. H. A. was not mentioned in that letter. There 
was some reference to H. O, L. C., but nothing to G. H. A. 

Q.—Did you have any further communication from General 
Ireland or from any one else following the receipt of the 
Ireland letter about G. H. A.? A.—No. 

Q.—Following your instruction to have it sent to the files, 
what else did you have to do about the Ireland letter? A— 
Nothing, 

Q.—From the time the Ireland letter was ordered by you 
to the files until it was produced at this trial, had you seen it? 
A—No, sir. 

Q—When you instructed Dr, Peterson to come to Wash- 
ington in order to make an examination of the hospitals, 
Georgetown and Providence, and such others as in his dis- 


cretion had to be examined at that time, had you heard of 
G. H. A? dA.—No. 

O.—Did you know anything about it? 4.—No, sir. 

Q.—Had you read about it? A.—No, sir. : 

Q.—At your request had Dr. Peterson anything to do with 
G. H. A.? A.—Nothing whatsoever, 

Q.—What instructions did you give Dr, Peterson, if any, in 
coming to Washington? A.—I gave him no special instructions. 

Q.—Did you tell us how long he had been examining hospitals 
for the Council on medical schools? A,—Seven or eight years. 

Q.—In connection with this particular trip, was this a routine 
examination? A.—Absolutely routine. 

Q.—What was there to differentiate between this particular 
trip for these Washington hospitals on this occasion from exam- 
inations of other hospitals made in any other city in the country ? 
A.—Nothing at all. 

Q.—Was Dr. Peterson at that time, was he engaged solely in 
examination of hospitals? A.—Yes. 

Q.—And your work was in the examination of what? A.— 
I was responsible for all of the work of the Council, but my 
particular activity was in the field of medical schools. 

Q.—After Dr. Peterson was told to go to Washington, what 
did you do personally with reference to the examination of the 
hospitals in Washington? A.—Nothing at all. 

Q.—Did there come a time when the reports of Dr. Peterson's 
examination came to your desk? A.—Yes. 

Q.—Did you see those reports? 

Mr. Timberlake:—Those reports were not introduced in evi- 
dence, They were marked for identification and returned to 
the files of the American Medical Association, 

By Mr. Leahy: 


Q.—I am going to show you now a series of reports, Doctor: 
Would you look them over, please, and tell us whether you can 
identify them or any of them. These are not the reports; they 
are rather thick. I think they were introduced. 

Mr. Timberlake:—No, they were not introduced: they were 
marked for identification. They are in the files; I think the 
marshal has them; they are probably downstairs, 

Mr. Burke:—I think Dr. Peterson has them. 

By Mr. Leahy: 

Q.—I think you stated, Doctor, that finally the result of the 
Sanitabons of Washington hospitals came to your desk? 4.— 

es. 

Q.—And were they in the shape of formal reports? A.—Yes. 

Q.—Do you recall having seen them? A.—Yes. 

Q.—Gone over them? A.—I usually looked at the summary ; 
I don’t think I took the trouble to search the entire report, but I 
looked at the summary on the last page or two. 

Q.—Do you recall whether the Council itself took any action 
on any of the reports? A.—They took action on the recom- 
mendations made by me to the Council, based on these reports. 
If they wanted to delve into any other feature of the reports 
they had access to them. 

Q.—Following the receipt of the examination, or results of 
examinations of the Washington hospitals, was there any differ- 
ent procedure followed by the Council with respect to them than 
would have been followed with regard to a report of any other 
hospital in the United States? A—No difference whatsoever. 

Q.—Do you recall whether or not when you sent the report 
to the hospitals for inspection, if the Mundt Resolution was 


attached in any way to the report? A—It was not attached 


in the report, but it was referred to in the letter of transmittal. 

Q.—I forgot to ask you, Doctor, as a matter of fact when you 
received the result of the examinations of the Washington hos- 
pitals, did you follow the routine you earlier told us about 
this morning of sending a copy of the report to each hospital ? 
A.—wWe did. 

Q.—And was it on that copy of the report, together with the 
recommendation that you say was put the reference to the 
Mundt Resolution? A—Yes. 

Q.—Can you tell us what is the custom with respect to the 
Mundt Resolution with reference to the hospital examined 
throughout the country? 4.—Whenever we made an examina- 
tion of a hospital and sent them a report of our findings we 
sent also a letter calling attention to the high spots in the 
inspector’s report and at the close of that letter we again cited 
the Mundt Resolution; that was the procedure followed in con- 
nection with these hospitals. : 

Q.—What was the result, if you know, of any action on the 
part of the hospitals with reference to the Mundt Resolution? 
ell, it would be difficult for me to remember, but I 

of the hospitals adopted a rule that no one should 


be to their staff who was not a membe of a recog- 
pea gna nd society, and that if there were a members 
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already on the staff they would be given a year in which to 
become members. 

Q—I show you what purports to be a collection of cor- 
respondence, Dr. Cutter; I am calling your attention to this and 
ask if you can identify that correspondence in any way? A.— 
This is the correspondence we have had with the five hospitals 
visited by Dr. Peterson, after the visit had been completed and 
the report of the visit was submitted to them. 

O.—This Columbia Hospital file is all separated. Now, as I 
pick out each one will you tell us what each one is? The batch 


I have here, No. 153, relates to what hospital? A—George- 
town University. 

Q.—And this one? A.—Providence. 

O.—This one, Washington Sanitarium? A.—Yes. 


O.—This one? A.—George Washington University. 

O—Number 223 is what? A.—Columbia. 

O—Was the Mundt Resolution brought to the attention of the 
hospitals in any way, that is, except as is shown on the cor- 
respondence? A.—Only in that circular letter which was sent 
out in 1934 which we discussed this morning. 

O.—In this one to George Washington, under date of Aug. 27, 
1937, after quoting the Mundt Resolution you say: “Analysis 
of the staff is included in the report. What possibility, if any, 
exists for the observance of this recommendation at George 
Washington Hospital?” That recommendation referred to was 
the Mundt Resolution, was it not? A.—Yes. 

Q.—‘What possibility, if any, exists for observance of this 
principle in your hospital?” was asked of Columbia. That is 
true? A.—yYes. 

Q—And “Analysis of the staff is included in the report. 
What possibility, if any, exists for the observance of this 
recommendation?” That was asked of this hospital? 4.—Yes. 

Q.—And at Providence Hospital, you say: “According to our 
analysis, there are six members of your staff who are not 
affiliated with any of the constituent societies of the American 
Medical Association”; that is after you had drawn attention to 
the Mundt Resolution? A.—Yes. 

O.—Now, on August 7 you asked of Georgetown: “Analysis 
of the staff is included in the report. What possibility, if any, 
exists for the observance of this regulation at Georgetown 
University Hospital?” A—yYes. 

Q.—Doctor, was there any letter or indication other than 
what is contained in what we have here which was sent to any 
one of those hospitals in connection with the Mundt Resolution? 
A.—wNo, sir. 

O.—What connection did your language to which I have 
referred have to G. H. A.? A—None whatsoever. 

O.—At the time those letters were written had you then heard 
about G. H. A.? A—No, sir. 

Q.—Did you know anything of it by way of reading or any- 
thing that was told to you? A.—No, sir. 

Q.—What purpose and intent, then, had you in the questions 
you asked of the hospitals in connection with the Mundt Resolu- 
tion? A.—It was to follow the recommendations of the House 
of Delegates made in 1934. 

Q.—What has been the policy of the American Medical 
Association through your council on medical schools and hos- 
pitals with respect to the Mundt Resolution, throughout the 
country? .4A.—The action taken by the Council was to recom- 
mend that the resolution be sent to the hospitals for the purposes 
of learning what their reaction to it would be. 

Q.—Has the American Medical Association ever stricken a 
hospital off an approved list because it didn’t put in force the 
Mundt Resolution? A.—No, sir. 

Q.—Has it ever withdrawn such approval because of the 
failure of any hospital, because of its failure to adhere to the 
resolution? .A.—WNo, sir. : 

Q.—Doctor, as a matter of fact, or what is the fact as to 
whether or not of the hospitals now on the approved list of the 
American Medical Association there are any who did not and 
have not complied with the Mundt Resolution? A.—There are 
very few who have exclusively members in such societies on 
their staffs. 

——The great majority has not observed the Mundt Reso- 
lution? A—That is correct. : 3 

Q.—Do you recall now, Doctor, whether the American Medi- 
cal Association maintains a list of every doctor in the United 
States with reference to his qualifications? A.—Yes. 

Q.—So that you know whether the hospitals have pursued 
the recommendation as contained in the Mundt Resolution? 
A.—Yes, Bes § 

Q.—And you state it to be a fact that the great majority 
have not complied with the Mundt Resolution? A—Yes, 

Q.—Did you, in anything you said, or wrote with reference 
to the Mundt Resolution to any hospital in the city of Wash- 


A. M.A. 


Hed Wey see 


ington have in mind anything in connection with G. H. A.? 
A.—No, sir. 

Q.—Did you in your instructions to or talks with Dr. Peter- 
son after he had made an examination of these hospitals talk 
about G. H. A.? A.—No, sir. 

Q.—Or did Dr. Peterson talk with you about it? A.—No, sir. 

Q.—At any time following the examination of the Washington 
hospitals did you do anything looking toward the restraint of 
G. H. A., or in preventing G. H. A. members from becoming 
members of the staffs of the various Washington hospitals? 

Mr, Lewin:—This is very leading all the way through. We 
have not objected but it is leading. 

Mr, Leahy:—Yes; but it would be necessarily so on account 
of the charge. But I am all through, anyway. 

Mr. Lewin:—Why not ask him what he did? 

Tue Court:—I think that question may be answered. It is 
of a very general nature, although it does direct his attention 
to a particular subject. It is necessarily leading because of the 
negative answer which I assume he expects to receive. He may 
answer. 

A.—No, sir. 

By Mr. Leahy: 


Q—Do you know now what the hospitals in Washington 
which were examined actually did about the Mundt Resolution? 
A.—tThe only thing I know is, as I said a few minutes ago, 
Georgetown took some action with reference to their mem- 
bership. 

Q.—Do you know how long before the examination of George- 
town Hospital was made, with reference to this application for 
a residency in surgery, that the matter of the membership of 
the staff of Georgetown was considered by Georgetown Uni- 
versity? A.—No, I have no knowledge about that. 

Q.—I will show you a photostat of a letter. Have you seen 
that before? A—I don’t remember having seen it. 

Q.—AIl right, don’t bother about it any more. Doctor, as a 
matter of fact, when was it that for the first time you heard 
of G. H. A.? A—When I read an article about it in THE 
JOURNAL in October. 

Q.—And can you identify the article for us so that we will 
know to which article you refer? A.—It has been referred to 
here in court as the Woodward article. 

Q.—And that is the first time your attention was directed to 
G. H. A. in Washington? A.—That was the first I knew of its 
existence. 

Q.—Following the receipt of that knowledge by you through 
the manner you have indicated, did you then do anything to 
put pressure on a single hospital with reference to the Mundt 
Resolution? 

Mr. Lewin:—I think that is leading. 

THE Court:—The defendant should have a right to answer 
definite questions as to whether or not the particular allega- 
tions of the indictment are true. The charge in the indictment 
is that these men did actually restrain. I think they have a 
right to ask whether or not he did any act that is charged 
against him. 

Mr. Lewin:—I recognize the rule is pretty liberal when a 
defendant is on the stand, but I thought it was being over- 
extended. : 

Tue Court:—No, I think he has a right to make a definite 
denial of these allegations of the indictment; to have the allega- 
tions of the charge put to him and answered. He may answer. 

Mr. Leahy:—He has answered. 

By Mr. Leahy: 

Q.—Doctor, I want to ask you how many of these men 
named as defendants you know. Do you know Arthur Carlisle 
Christie? A—Yes. 

Q.—When did you first meet him? A.—It is hard for me to 
recall the exact date, but it was probably in 1933, '34, or ‘35. 

O—Where did you first meet him? A.—In Chicago, We 
had a conference about something, perhaps concerning radiology. 

Q.—Coursen Baxter Conklin? .A.—No, sir. 

O.—When did you first see him? d.—Only in this court. 

(The witness testified name by name as to his lack of acquaint- 
qrecahin with defendants from the District of Columbia Medical 

ociety. 

Q.—What discussion, if any, did you have at any time with 
a single one of these persons named as a defendant with ref- 
erence to G. H, A.? A—None whatever. 

Pte you ever talk to any one of them about G. H, A.? 

-—No, sir, 

O.—Did any one of them ever talk with you or discuss 
G, H, A. with you? A,—No, sir. 
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Q.—I want to ask you, Doctor, if the various bureaus of the 
American Medical Association are separate and distinct, or are 
they all together? <4.—They are quite separate. 

Q—And how is each one of the bureaus managed, adminis- 
tered or controlled? A.—Most of the bureaus are administered 
by a director who is responsible to the Board of Directors or 
Trustees. As I said this morning, our Council is not; it reports 
directly to the House of Delegates. 

Q.—You have talked about this Council. How many clerks 
do you use in the work of inspecting the medical schools? 
A.—We have three doctors who carry on the work of inspecting 
the hospitals. I have one man who is not a physician who 
assists in the management of the department and, at the present 
time, fifteen stenographers. 

Q.—And how busy is your office? A.—Pretty busy most of 
the time. 

Q.—So far as mail for instance is concerned, how many letters 
come in in the course of a day? A.—TI couldn't tell you the 
exact figure, but I know I have to sign every day twenty-five 
to fifty letters, sometimes more. 

Q.—Is your Council one to which inquiries come from all 
over the country? A.—A great many are written to us and a 
great many more are written to the American Medical Asso- 
ciation and referred to us. 

Q.—Now, with reference—and I am going to make this one 
question—Now, with reference to all these matters and things 
testified to with reference to the District Medical Society, what, 
if any, knowledge had you about any of those matters before 
you heard them in this courtroom? A.—Well, after the notice 
was given in the summer of 1938 that an indictment against the 
Association would be sought, I heard a great deal about it, 
but until we knew that the grand jury was to be empaneled I 
scarcely ever heard it spoken of. 

Q.—Did you ever meet with Drs. West, Leland and Fishbein 
and discuss G. H. A. or what the A. M. A. might do with 
G. H. A.? A.—No, sir. 

Q.—To your knowledge did the American Medical Associa- 
tion ever do anything with reference to G. H. A. as an asso- 
ciation? A.—Not through my organization. 

Q.—Did you know of its having ever done anything other 
than the publication of this article mentioned in October 1937? 
A—WNo, sir; that was the only thing. 

Q.—I think, Doctor, your attention was called, or I am calling 
it—I don’t think I did call it—to the fact that several letters 
were introduced here as having been written over your signature. 
I think one was to the Trinity Hospital in 1935 with reference 
to removing from the register the name of the Trinity Hospital. 
Do you remember that line of correspondence? A.—Yes. 

Q.—Do you recall now what the Trinity Hospital was or is? 
A.—It is a hospital in Little Rock, Arkansas, which is operated 
by a group of doctors who sell not only hospital care but 
medical service. 

Q.—Do you happen to have your numbers there so I could 
get that correspondence, and show it to you? .4.—248, 249, 

O—Next? A—256, 250, 251, 252, 253. 

Q—Doctor, I am going to show you now what was hitherto 
introduced as a letter which passed between you and Trinity 
Hospital. Will you please look at Exhibit 248 for the Govern- 
ment, and I will ask you if you can identify that. The first 
letter, or copy of it, which you sent to Trinity Hospital. A— 
That is it. 

Q.—Was that written by you? 4.—Yes. 

Q.—What was the occasion of your writing that letter? 4.— 
We were maintaining our register of hospitals and information 
had come to us that the doctors who constituted the staff of this 
hospital had all resigned from the Medical Association rather 
than face charges of misconduct, and we felt that if there was 
any question about the character of the work they were doing 
we would like to investigate it, and have some sort of an opinion 
upon whether the ground was sufficient to remove them from 
the register. 

Q.—Had that hospital ever been approved as a hospital for 
intern training? A.—No, sir. 

Q.—It was then on this yearly register which you stated 
before you published once in a year? A.—Yes. 

Q—You had received information from somebody which 
caused you to write this letter? 4d.—Yes. 

Q.—What were you doing when you wrote that letter? Were 
you attempting to investigate, or what? A.—I was trying to 
get additional evidence; information which caused me to write 
that letter was a letter from the county society in Little Rock, 
and in order to get some affirmation, if possible, or lack of 
affirmation, I wrote this letter directly to Dr. Scarborough. 


Q.—Did you know him personally? 4—He had been a 
student in the medical school when I was there, but I didn’t 
really remember him. 

Q—Do you know where the original of that letter which 
I now show you is? A.—I presume it is one of those taken 
before the grand jury. 

Q.—Have you seen it since it left your office? A.—No. 

Q.—Is that a true copy of it? A.—It is a copy prepared 
from a photostat, prepared before the letter was sent away. 
iB Q.—Do you know that is a true copy of the original? A.— 

es. 

Q.—When did you last see the original? A.—I am not sure 
but it must have been in September 1936, 

Q.—Does that number 1678 indicate anything to you? A.—I 
think that probably indicates the number of the photostat. 

Mr, Lewin:—Are you going to offer that in evidence? I 
have no objection. 

Mr, Leahy:—We will give it No. 17. You said it was 
upon receipt of this letter which you wrote the letter of Sept. 
9, 1935, No. 248. The Witness:—Yes. 

Mr. Leahy:—It is offered without objection. 

Tue Court:—Admitted. 

Mr. Leahy: 


“Memorandum Re Trinity Hospital, Little Rock. 


“Dr. M. D. Ogden of Trinity Hospital, Little Rock, was in the office 
to talk about the hospital in reference to its registration. He said it was 
true that all of the members of the staff of Trinity Hospital resigned 
from the Pulaski County Medical Society a few years ago when the 
Medical Society was preparing to try them for participation in their plan 
of flat rate practice. He says that they later tried to appeal their case 
to the Council of the Arkansas Medical Association and the Judicial 
Council of the American Medical Association with the result that their 
appeal could not be heard because they were no longer members. He 
also said that they employed someone to travel around and introduce their 
plan and sell it both to groups such as banks and other concerns and 
also to individuals, and insisted this could not in any sense come under 
the head of soliciting. 

“Dated September 3, 1936. 

“P, S. Dr. Ogden did not appear to have very specific principles of 
médical ethics and was apparently not well informed on the House of 
Delegates. It was his impression that the delegates were told what to 
think. He was supplied the lacking information with regard to these 


matters. 
“H. FS.” 


By Mr. Leahy: 

O.—Who is H. F. S. A—Mr. Sanger. 

Q.—Who is Mr. Sanger? A.—He is a man in my office who 
looks after the general office management and keeps up this 
registration. 

Q.—And I notice that this letter bears date Sept. 3, 1936, 
whereas the date here is September 1935. Can you explain 
that? A—I think the date 1935 is correct, and 1936 is in 
error. 

Q.—In fact you wrote to determine and get information, 

“In order that we may have reliable information on this point, will 
you be good enough to explain just what is the form of service in which 


you are engaged? Could you send me samples of your announcements 
and agreements? Do you employ solicitors to procure clients?” 


That was your inquiry of September 9th? A.—Yes. 

O.—Now, did you receive a reply to that inquiry? A.—I did. 

Q.—Will you find it? Did he supply the information you 
requested? A.—No, sir. 

Q—Is the reply to your letter dated September 16 and 
numbered 249 for the prosecution? 4A.—Yes, 

Q.—Did you have anything whatsoever to do, Doctor, in 
your official capacity or otherwise with the resignation of any 
of the doctors of Trinity Hospital from the Pulaski County 
Medical Society? A.—No, sir. 

Q.—Prior to the receipt of this information, what knowledge 
did you have, if any, that this doctor had resigned from Pulaski 
County Medical Association? 4.—None. 

Q.—Did you have anything to do with any attempted appeal 
by these doctors to the Council, Judicial Council of the Amer- 
ican Medical Association? A.—No, sir. 

Q.—Did you have anything at all to do with the Council, 
Judicial Council of the American Medical Association, in con- 
nection with the appeal? A—No, sir. 2 

Q.—Have you knowledge now sufficient to tell us what 
jurisdiction the American Medical Association has over the 
action of county or state societies in the matter of disciplining 
members of state or county societies? 4d.—My understanding 
of it is that if any member of a county society takes exception 
to an action of a county society he may appeal to the State 
Medical Society, and that State Medical Society may confirm 
or overule the decision of the local medical society; and if 
he is dissatisfied with the decision of the state body he may 
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then appeal to the Judicial Council of the American Medical 
Association.for a final determination of the question. 

Q.—Did you, Doctor, have any knowledge whatsoever that 
these doctors who had resigned from the county association 
had appealed to the Judicial Council? dA.—No, sir. ‘ 

O.—Did you know anything about it at all? A.—No, sir; 
not a thing. 

O.—So that when you wrote your letter of September 9 
for that information, were you honestly seeking information? 
A—Yes. 

O.—When you received the reply from Dr. Scarborough did 
you know to what he referred in his second paragraph of his 
letter? A.—I don’t know exactly. I had some idea that there 
had been a controversy, but I did not know what the contro- 
versy was or what it was about. 

O—Did you learn what it was about? 
did. 

O.—What was it about? A.—It was about this appeal that 
he had taken from the County Society to the State Society and 
from the State Society to the Judicial Council. 

O.—And Scarborough, when you asked him for information 
and for samples of his agreements, and so forth, wrote you 
that the attitude of the American Medical Association “has 
been so arbitrary, unreasonable and unfair that we feel dis- 
inclined to discuss the matter further.” A.—Yes. 

Q.—And that was with reference to an appeal which had 
been taken to the Judicial Council? A.—Yes, sir. 

O.—Had you had at any time before this had any correspond- 
ence with Dr, Scarborough? A.—No. 

O.—Or with Trinity Hospital. A.—No, sir. 

Q.—Had you ever had anything to do whatsoever with the 
registration of that hospital on the register other than as vou 
would have with other hospitals of the United States? A— 
Simply the routine form of sending them a report blank 
every year. 

Q.—When you received this letter from Dr. Scarborough 
did you again try to get the information? A.—Yes, sir. 
O.—How did you try to do that? A.—I wrote him another 

etter. 

eet letter is that? 

6. 


A.—Afterwards I 


A—It is Government’s Exhibit 


_,_Q.—I_ now show you Government’s Exhibit 256 and ask you 
if that is the letter to which you have referred? d.—Yes; it 
1s. 

O.—That is your letter dated Sept. 23, 1935? 

Q.—In which you say: 

“Thank you for your letter of September 16. One of the duties 
assigned to this Council on Medical Education and Hospitals is to make 
a register of hospitals accepted by the American Medical Association. 
I am pleased to send under separate cover a copy of the register with 
our compliments. I need not tell you the benefits that come to a hospital 
through recognition in that register and the favorable publicity it is given, 
since the register is published in every issue of the American Medical 
Directory and in the special Hospital number of Tue JouRNAL oF THE 
AMERICAN MEDICAL ASSOCIATION. 


Is that true, Doctor? A.—Yes. 

Q.—Is the register published in every copy of the American 
Medical Directory? A.—Yes, sir. 

Q.—Is it also published in a special hospital number of THE 
JOURNAL OF THE AMERICAN MEDICAL ASSOCIATION? A.—Yes, 
sir. 

Q.—To what were you referring when you were impressing 
upon Dr. Scarborough the benefits that come to hospitals 
through recognition in the register? A.—Most everybody that 
is interested in hospitals uses our directory as a source of 
information; and if a hospital is listed in there they can find 
out something about it. If it is not listed it is difficult to find 
it out without personal correspondence, 

O.—(Reading) 

“Enclosed is a copy of the Essentials of a Registered Hospital and 
a copy of the Principles of Medical Ethics to which the Essentials makes 
reference.” 


A—Yes, sir. 


Did you show us this morning a oy of the Essentials of 
a Registered Hospital? A—Yes, sir; I did. 

Q.—That was one of those three documents you showed us? 
A Yi i? . * . 

0.—Did you also enclose a copy of the Principles of Medical 
Ethics? 4.—I did. , : Y : 

Q.—I ask you to identify this booklet which I now show 
you, and tell us what it is. A,—This is the booklet which 
contains the Principles of Medical Ethics of the American 

i jation. 
Mae toe with your letter to Dr. Scarborough of Sep- 
tember 26 you enclosed a copy of the Principles of Medical 
TtHhics? 
aa 2 “Lewin:—The letter says so. 


A. M.A. 
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The Witness:—May I say that the copy which I enclosed 
to him was not identical with this one (indicating), because 
this was printed in 1939, and there may have been some revision 
or change in the meantime. 

By Mr. Leahy: 

Q—Was it some booklet similar to that? 
similar to that. 

Q.—Containing the ethics in force in 1935? A.—Precisely. 

OQ —(Reading further) 

“Our object in writing to you was to extend to you the privilege of 
speaking for the hospital and particularly supplying information on those 
points against which some objections have been made and which prac- 


tices, if they do exist and if persisted in, would jeopardize the registra- 
tion of the hospital.” 


A.—Essentially 


Did you ever receive a reply to that letter? A.—No, sir. 

Q—How long did you wait for a reply? A.—Well, the 
register was published in the following month, 

Q.—Have you any reply from Dr. Scarborough supplying 
you with any explanation? A.—No, sir. 

Q.—When was it, then, that that hospital no longer appeared 
upon the register? A.—In March of 1936. 

Q.—Did you then have some correspondence with Trinity 
Hospital? A.—No, sir. It came later. The Directory appeared 
in June of 1936. Following the appearance of the Directory 
I had some further correspondence. 

Q.—When was the next time after you wrote in September 
1935 that you heard from Trinity Hospital? A.—On Aug. 8, 
1936. At least that is the date of the letter which I received 
August 11, 

Q.—Did that supply you with any information? A.—No, sir. 
That was a letter from Caroline P. Snyder, Superintendent, 
asking why it was that the name of the hospital did not appear 
in the Medical Directory. 

Q.—When did you reply to that letter? 4A.—Aug. 28, 1936. 

Q.—And this letter which is identified as Government Exhibit 
253 is the reply which you made to Miss Snyder’s request for 
information in U. S. Exhibit No. 252, under date of Aug. 8, 
1936? A.—Yes, sir. 

Mr, Leahy:—The letter is as follows: 

“As stated before, it is my impression that the difficulty is between 
the physicians who practice in your hospital and organized medicine, 
particularly the County Medical Society. It is my understanding that the 
members of the staff of Trinity Hospital resigned from the Pulaski County 
Medical Society, later appealing to the Council of the Arkansas Medical 
Society and to the Judicial Council of the American Medical Association. 
It is my understanding also that both of these appeals were denied on 
the ground that the men had already resigned, and therefore, not being 
members, the Council referred to would not be in position to hear an 
appeal from them. In this situation it appears to me that the first step 
should be taken by the physicians referred to regarding other hospitals, 
including railroad hospitals. The situation is somewhat different, and 
while it is being dealt with as judiciously as possible, I do not know that 


a solution of their case would materially affect the situation in which 
Trinity Hospital finds itself.” 


By Mr. Leahy: 
O.—Doctor, in the letter dated Sept. 16, 1935, and numbered 
249, from Trinity Hospital to you, Dr. Scarborough states: 


“Replying to your inquiry of the 9th I wish to confirm the report that 
Trinity Hospital is engaged in contract practice.’ 


Was it the fact that Trinity Hospital was engaged in contract 
practice that you were calling for information in connection 
with, from Dr. Scarborough? A.—wNo, sir. 

Mr. Lewin:—I think this is not a subject for leading. He 
has already suggested the answer. 


By Mr. Leahy: 


O.—What was the reason why you were seeking information 

if it was not in reference to contract practice? A.—It was to 
determine whether or not these men had violated the rules 
of conduct of the Medical Society. 
_ O.—With reference to what? A—With reference to the 
house-to-house solicitation of patients and canvassing for busi- 
ness and other things that had been reported in the memorandum 
which we had. 

—Has the American Medical Association ever taken any 
attitude with reference to contract practice? A.—Not contract 
practice per se. 

——Has your Council ever taken any attitude or fixed any 
policy with reference to hospitals that conduct contract prac- 
tice? A.—Not at all. 

O.—Is there any policy in force or was there any in force 
in 1935 which would cause the removal from the register of 
any hospital engaged in contract practice? A.—No, sir. 

O.—Or with reference to a physician who was practicing 
in contract practice? A.—No, sir. 


U.S.A. us. 


Q.—Did you yourself engage in contract practice while you 
were practicing? 4A.—I did. 

Q.—And_ you maintained your membership, did you, in the 
American Medical Association? A.—Yes, sir. 

Q—Doctor, I think there was also introduced a series of 
letters between your office and a hospital in Milwaukee, Mount 
Sinai Hospital. Do you happen to have a reference to the 
numbers of those letters with you so that we can quickly 
gather those letters from the exhibits? Here is No, 232. I 
show you a copy of a letter and ask you if you sent the 
original of that to the party to whom it is addressed? A— 
Yes, sir. 

O.—What information did you have, Doctor, at the time you 
wrote that letter? ..—The letter says that: 

“It has come to my attention through correspondence with the Medical 
Society of Milwaukee that certain physicians have been expelled from 
that Society through participation in an organization known as Milwaukee 
Medical Center. It is also reported that certain of these same individuals 
continue as members of your attending staff with hospital privileges.” 


_ I do not recall at this moment anything more than is stated 
in that letter. : 

Q.—Then you called attention to the Mundt Resolution? 
“1.—Yes, sir. 

Q.—And you asked the question, “What possibility, if any, 
exists for observance of the principle laid down in this resolu- 
tion”? A.—Yes, sir. 

0.—Did you receive a reply to that letter; do you recall? 
A.—I think I did. We had rather a long correspondence. 

O.—That was a letter which you received dated July 30, 
and you received it on July 31? A.—Yes, sir. 

O.—(Reading) 

“This letter will acknowledge with thanks your inquiry of July 17, 1936, 
in regard to the controversy between the Milwaukee County Medical 
Society and the members of the Milwaukee Medical Center. Mount Sinai 
Hospital has been forced, because of fear of itself being involved in legal 
complications, to take the stand that until this matter is adjudicated it 
is deemed advisable to take no drastic action. 

“With kindest personal regards.” 


Did you wait until the matter was adjudicated before you 
took up further the question of these expelled members? A.— 
We had some further correspondence during the interim, 

Q.—And you awaited information from them, did you, until 
you had further correspondence? A.—The next correspondence 
was on October 24. 

Q.—From July 30 to October 24? A—Yes, sir. 

O.—(Reading) : 

“In continuation of our previous correspondence about qualifications 
for staff membership in Mount Sinai Hospital, we have been informed that 
the Council of the Wisconsin State Medical Society has upheld the action 
of the Milwaukee County Medical Society in expelling certain physicians 
for unethical behavior. How does this action affect Mount Sinai Hospital ? 
Are all members of the staff in good standing with the Milwaukee County 
Medical Society or eligible for membership in that society?” 


Did you have any personal knowledge or engage in any way 
personally, Doctor, in any of the proceedings of the Milwaukee 
County Medical Society? 4.—No, sir. 

Q.—Or the Wisconsin State Medical Society? A—No, sir. 

Q.—When did you receive a reply, if any, to the letter of 
Oct. 24, 1936? A—I think the reply was dated the 30th of 
October, and it is numbered 245, 

Q—I now show you No. 245 and ask you if that is the 
letter to which you refer? A—It is. 

Q.—And that says it acknowledges the “receipt of your letter 
of the 24th. I beg to inform you that the situation at Mount 
Sinai Hospital is still in status quo.’ A.—Yes. 

Q.—Was there any further correspondence following the 
receipt of that letter? A—Well, about a month later, that is, 
November 27, I wrote again. That is numbered 234, 

O.—Is this your letter, numbered 234 and dated November 27 
(handing a letter to the witness)? A.—Yes, sir. 

O.—(Reading) : 

“We have now received word from all hospitals in Milwaukee con- 
cerning the status of certain physicians recently expelled from the 
Milwaukee County Medical Society. This matter will be reviewed by the 
Council at its next regular meeting in February, following which we 
will be in position to acquaint you with any further action or recom- 
mendation. However, if any changes occur in the situation of Mount Sinai 
Hospital we will be very glad to have you keep us advised.” 


Which Council are you referring to where in the second para- 
graph you say, “This matter will be reviewed by the Council”? 
A.—The Council on Medical Education of the American Medical 
Association. : 

Q—Is it the Council on Medical Education or the Judicial 
Council? A.—I think that was the Council on Medical Educa- 
tion. 
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Q.—And that is the February meeting which you spoke about 
this morning? A.—Yes, sir. ( 

Q.—Was any action taken by your Council in the interim 
while this matter was still in process of adjudication? A— 
No, sir. 

Q.—Do you recall when you next took it up or when you 
next heard from Mount Sinai? 4A.—The next letter, so far as I 
know, was in October of 1937. 

Q.—And from whom did you receive that letter? A.—It was 
a letter from Thompson saying, in substance, that he had heard 
nothing, 

Q.—TI now show you No. 216 and ask you if that is the letter 
you refer to, dated Oct. 22, 1937? A.—Yes, sir. 

O.—(Reading) : 

“Considerable time has elapsed since I communicated with you in regard 
to the status of the men associated with the Milwaukee Health Center. 
These men were expelled over a year and a half ago and at that time you 
wrote me to ascertain the attitude to Mount Sinai Hospital, which letter I 
answered under date of July 30, 1936. We have heard nothing definite 
in regard to this matter since that date, and we are anxious to know 
where the matter stands at the present time. Has the action of our 
County Medical Society been upheld by the American Medical Associa- 
tion? If not, when will action be taken? Mount Sinai Hospital has always 
been and, I hope, will always be cooperative with organized medicine, 
and where we can be of assistance to the County Medical Society we do 
not hesitate to render such assistance. In fact, I have on my desk at 
the present time a letter from the secretary of the County Medical Society 
thanking the hospital for its participation in a pre-school round-up As I 
explained in the previous correspondence we have withheld decision in 
regard to physicians from the Milwaukee Health Center pending action 
by the American Medical Association. 5; 

“I hope to be in Chicago on Tuesday, October 26, and would like to 
have the opportunity of discussing this matter with you.” 


Do you know whether Dr. Thompson came to Chicago on 
Oct. 26, 1937? A.—I do not know. 

Q.—I show you No. 217 and ask you if that is your letter 
to Dr. Thompson? A.—That is correct. 

Q.—That letter is dated Noy. 3, 1937, and states that: 


“The matters about which you inquire are still under discussion by the 
Judicial Council of the American Medical Association. As soon as a 
decision has been reached we shall be sure to apprise you of the fact.” 


Do you recall whether you later did apprise Dr. Thompson 
of the fact of the decision of the Judicial Council of the Ameri- 
can Medical Association? A—We did. 

Q.—Was that the next letter in the line of correspondence? 
A—No. The next one was when Dr. Thompson wrote on the 
6th of April, 1938, No. 206. ‘ 

Q.—I now show you No. 206 and ask you if that is the next 
letter in the chain of correspondence? A.—Yes, sir. 

Q.—It is directed to you and dated April 6, 1938: 


“I am writing you to ascertain whether or not there has been any 
change in the situation concerning compulsory County Medical Society 
membership on approved voluntary hospital staffs. It has been several 
months since any correspondence has passed between us, and since we 
are vitally interested in this matter I would appreciate hearing from you 
in regard to it.” 


Do you recall to what Dr. Thompson refers when he says: 

“IT am writing you to ascertain whether or not there has been any 
change in the situation concerning compulsory County Medical Society 
membership?” 


A—tI think he was awaiting the decision from the Judicial 
Council. 

Q.—Do you know what the rule of the County Medical 
Society was, the Milwaukee County Medical Society, with 
reference to membership on staffs of hospitals of Milwaukee 
County? A.—No; I do not. 

Q.—Were you concerned in any way about it? A—No, sir. 

Q.—This correspondence had now been going on for a long 
time? A.—Since the summer of 1936. 

Q.—Is that your letter (handing a paper to the witness)? 
A—Yes, sir. 

Q.—It is dated April 13, 1938, and numbered 207: 

“We have recently been informed that the Judicial Council of the 
American Medical Association has sustained the action of the Milwaukee 
County Medical Society in the matter of certain physicians recently 


xpelled from Society membershi Accordingly we shall be anxi t 
inow what ‘action Mstiut Slant Kleopitel la taking: ae 


Was Mount Sinai a hospital which was approved for intern 
training ? wana 

O—Was it approved for residencies? A—I don't 
remember, but I doubt it. 

Q.—Was there any further pees after April 1938? 
ugg sir, On the 15th of April Dr. Thompson replied with 

0. 
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Q.—I now show you No. 208 on the stationery of Mount 
Sinai Hospital of Milwaukee, a letter dated April 15, 1938. Is 
that the letter you refer to? dA—Yes, sir. 

O.—(Reading) : 

“Thank you for your letter of April 13. I note that you referred to 
the resolution of the House of Delegates pertaining to staff appointments 
in hospitals approved for intern training. In checking our correspondence 


I note under date of July 17, 1936, you wrote as follows: 
“*May we call your attention to the recent resolution passed by the 


House of Delegates of the American Medical Association as follows: 

Quoting the Mundt Resolution. 

“T note particularly that this resolution, passed by the House of Dele- 
gates, was referred to the Council on Medical Education and Hospitals. 
We are wondering whether or not the Council on Medical Education and 
Hospitals has taken any definite stand regarding this matter. I would 
appreciate receiving this information as soon as possible in order that 
I may present the whole matter to the staff at its next regular meeting.” 


Doctor, had the Council on Medical Education and Hospitals 
ever taken any other stand than what you have already told us 
about with reference to the Mundt Resolution? A.—No other 
stand. 

Q.—Did you reply to that letter or cause a letter to be sent? 
A—The next letter in this series of correspondence was written 
by one of the members of my staff on May 5. It is numbered 
211 

Q.—I now show you No. 211 and ask you if that is the letter 
you refer to? A—yYes, sir. 

O.—yYou say that Dr. Arestad was then on your staff? A— 
Yes. 

O.—How long had he been on your staff in May of 1938? 
A.—Altogether, he had been on the staff more than ten years. 
He was with the Council for two or three years, and then he 
developed an illness which caused him to leave the Council, and 
then after a couple of years he got better and he came back 
again and he has been continuously on the staff since. 

Q.—I ask you if this letter which has just been identified by 
you truly expresses the attitude of the Council on medical 
schools and hospitals? A.—It does. 

O.—It is dated May 5, 1938, addressed to Dr. Thompson, 
Superintendent of Mount Sinai Hospital, and reads as follows: 

“In the absence of Dr. William D. Cutter I have been requested to 
reply to your letter of April 15. 

“May I say, first of all, that the American Medical Association does 
not have, nor does it assume, legal authority over any hospital, and conse- 
quently does not presume to dictate how hospitals should conduct their 
affairs. If, however, a hospital desires the endorsement of the Council 
it should be willing to comply with the principles which the American 
Medical Association considers necessary. One of the basic requirements 
is that the medical staff should be composed of regular physicians properly 
qualified as to training, licensure, and ethical standards. When a hospital, 
therefore, employs physicians expelled from County Medical Society mem- 
bership on the basis of unethical conduct, it is obvious that the hospital’s 
standing is involved not only from the point of view of intern training, 
but also as regards basic registration. We are anxious, therefore, to be 
notified of any action taken by your Executive Board.” 


Now, Doctor, did you receive any reply to that letter? A— 
Not until after we had written to him again. 

Q.—When did you write to them again about it? A—On the 
14th of July. The letter is numbered 205. 

Q—Do you recall who wrote that letter? A.--I think I 
wrote that, myself. 

Q.—I now show you No, 205, dated July 14, 1938, and ask 
you if you wrote that? A.—Yes, sir. 

O.—(Reading) : 

“In view of the fact that we have received no reply to our letter of 
May 5 and no notification of any action taken with respect to employment 
of physicians expelled from the County Medical Society, we wish to 
inform you that we are recommending to the Council that Mount Sinai 
Hospital be removed from _ the approved intern list and also from the 
register of the American Medical Association.” 


O.—Was there a further letter? A.—tThere was a further 
letter, but in the interval before I received that letter I had a 
telephone conversation with Dr. Thompson, — : 

Q.—Then did you receive a letter from him following the 
telephone conversation? A,—Following the telephone conversa- 
tion I wrote him a letter on: the 20th, and he wrote me one 
ape oat h first, the letter you wrote him on 

—I will now show you, firs e letter you w 
ay 20th, which 1s U.S. Exhibit 212. I will ask you if that 
is the letter you referred to when you said you wrote him on 
the 20th? Yes, sir. 

O.—That letter says: 

“With reference to your recent telephone inquiry, we wish to state that 


i ‘nion the action taken by the County Medical Society in expelling 
deysinlate Ye unethical practice constitutes a censure of other doctors 


participating in the same enterprise.” 


Did you receive a reply to that? A—Yes, sir. 
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Q.—I now show you No. 213. Is this the letter you referred 
to, which is dated July 21, 1938? A—Yes, sir. 

O.—And that letter reads: 

“This will inform you that on recommendation of the Executive Com- 
mittee of the staff of Mount Sinai Hospital and ratification by the Board of 
Directors of the Mount Sinai Hospital, Drs. A. L. Curtin and H, F, 
Walters were removed from the active staff of Mount Sinai Hospital and 
courtesy privileges were withdrawn from these two men” as well as from 
two others, “in accord with your letter dated July 20 and the telephone 
conversation had with you on Friday, July 15, 1938.” 


Did that close the correspondence? A.—I think there was 
one more letter on the 3lst of July, No. 214. 

Q.—I now show you No. 214. Is that the letter you refer 
to? A—Yes, sir. 

O.—(Reading) : 

“To supplement our letter of July 21 and to conform with your letter 
of July 20 we wish to inform you that Dr. B. B. Oberembt has been 


removed from the courtesy staff of Mount Sinai Hospital and courtesy 
privileges withdrawn.” 


In one of your letters which we have just read you stated 
to Dr. Thompson that you had heard from the other hospitals 
in Milwaukee. Do you know whether or not the other hospitals 
in Milwaukee had dropped these doctors from their staffs who 
were retained by Mount Sinai? A.—They had, because we 
received from each of them a list of their staff in connection 
with their information which they sent in for the maintenance 
of our register, and on looking over the lists we found that the 
names of these men no longer appeared. 

Q.—Were those names dropped from the staffs of the other 
hospitals in Milwaukee in pursuance of anything which your 
Council had done? A.—No, sir. 

Q.—So far as your information is concerned, it was the 
voluntary act of the hospitals themselves in Milwaukee? A— 
So far as we knew. 

O.—What was the only hospital in Milwaukee which retained 
the five expelled members on its staff? A.—Mount Sinai, 

Q—Did you yourself have any personal knowledge with 
reference to the charges or anything of that sort upon which 
the doctors had been disciplined in their own Medical Society? 
A—No, sir. 

O.—Did that have anything whatsoever to do, the action on 
your part or on the part of the Judicial Council, with the 
Mundt Resolution? A.—wNo, sir. 

Q.—By the way: what authority have you alone to act with 
Sates to registrations on the hospital register? A.—None 
at all. 

Q—In whom lies authority to that end? A.—With the 
Council. 

O—And before any action could be taken with reference 
to Mount Sinai Hospital who must pass upon it? A.—The 
Council. 

Q.—By what sort of a vote? A—As a rule they did not 
take a ballot, but somebody would make a motion and the 
motion would be unanimously adopted. We rarely had divided 
decisions. 

Q.—There is a question which I forgot to ask you with 
reference to the Mundt Resolution in the Washington hospitals. 
Was the Mundt Resolution drawn to the attention of the other 
hospitals in Washington which were not examined in 1937? 
A.—WNo, sir. 

O.—There was also, I think, a series of two or three letters 
which were introduced with reference to a doctor in Syracuse, 
was there not? A.—In Rochester. 

OQ.—Was his name Parnall? A.—It was. 

O—Have you the numbers of those letters there now? 4.— 
246, 254 and 255. 

Q.—What was the occasion of the letters to Dr, Parnall? 
A.—It was the usual thing. 

O.—See if this is another one, Doctor, while I am looking 
for the others, please (handing a paper to the witness). Do 
you identify one of those? A.—Yes. 

O.—That is dated what? A.—Dec. 1, 1936. 

O.—At that time do you recall whether or not any examina- 
tion had been made of a hospital in which Dr, Parnall was 
interested? A.—The examination had been made some time 
before, and the letter had been sent to him in September, This 
refers a to the letter of September to which we had had 
no reply. 

0 Wee this the letter which you wrote to Dr, Parnall fol- 
lowing the letter which you had written to him earlier, as 
you stated? A.—Exactly. 

O.—Did that express the attitude of the Council toward the 
Mundt Resolution? A.—It did. , 

Q.—And its adoption by hospitals? A.—yYes, sir. 
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O.—(Reading) 


“We wrote you on September 8 calling your attention to a recent 
resolution passed by the House of Delegates of the American Medical 


Association, as follows:”’— 


Then follows the resolution. I will not take the time to 
read it. 


“Our analysis of the recently submitted staff list: was quoted in the 
inspection report which was sent to you at the same time. We are 
anxious to learn from approved hospitals as to whether they are in general 
agreement with the principle laid down in this resolution and would be 
pleased to have your comments in the matter.” 


Did he give you his comments about the Mundt Resolution? 
A—Yes, sir. 

Q.—Is that identified as No. 254 and the date as December 
17? A—Yes, sir. 

QO.—In reply to that Dr. Parnall wrote: 


“Relative to the resolution of the House of Delegates favoring a rule 
by the Council on Medical Education and Hospitals limiting membership 
on a hospital staff to members in good standing in local county societies, 
I am in somewhat of a quandary as to just what to say. Personally I 
feel that members of hospital staffs should be members of their local 
County Societies. However, I do not believe in any inflexible rule 
setting up such a standard of eligibility. I suggested to our Board of 
Directors a change in the by-laws with respect to staff appointments 
requiring that unless otherwise voted by the Medical Board no physician 
would be eligible unless he is a member in good standing of the County 
Medical Society. 

“When this proposal was referred to the Medical Board for an opinion 
I was rather surprised to find that its members, all members of the 
County Medical Society, were unanimously against it. Their feeling 
was that the County Medical Society should stand on its own merits and 
that it should offer enough of itself so that practically every member of 
a hospital staff should seek membership and that anything that savored 
of compulsion would subject medicine to the same thing that arouses the 
resentment of doctors to the actions and attitudes of nonmedical organiza- 
tions. It was pointed out that only a small percentage of the staff were 
not members of the County Society and that most of this group were 
younger men most of whom will shortly join the Medical Society. 

“T am sending you a list of staff members for the hospital year 
1935-1936.” 


He says that there are 128 members, 118 of whom are mem- 
bers of the County Society, leaving 10 or 8 per cent who 
are not. 


“Even of the honorary inactive staff of 7 members, all but one being 
over 75 years of age, there is only one who is not a member of the 
County Society. The only two who are not members of the County Society 
are the Professor of Bacteriology at the University and a bacteriologist 
who is not an M.D. Our staff represents practically one fourth of the 
active membership in the County Society. In this membership are 
the president of the New York State Medical Society, the president, the 
President-elect, and the secretary of the Medical Society of the County of 
Monroe. I personally have been a member of the American Medical 
Association continuously for over thirty years and two of my sons are 
members of County Societies. Under the circumstances, as far as control 
of organized medicine is concerned, could the House of Delegates very 
well hold that the Rochester General is an unfit place for the training 
of interns?” 


Now, Doctor, when you and your Council were advised that 
there were ten members on the staff of the General Hospital 
of Rochester who were not members of the local medical society, 
what action, if any, did you take to compel the Rochester 
eae Hospital to adopt the Mundt Resolution? .4.—None 
at all. 

Q.—Has your Council, or have you personally, ever taken any 
compulsory proceeding against any hospital in the United*States 
on the Mundt Resolution? A.—wNo, sir. 

Q.—Did you reply to that letter of December 1? A.—There 
was a reply sent from my office. 

Q.—Is this the reply which was sent from your office (handing 
a paper to the witness)? A.—Yes. 

Q.—It is dated Dec. 21, 1936, and says: 


“In response to your letter of December 17 let me express my apprecia- 
tion of your information and your comments on the affiliation of your 
Staff members with your medical society, 

“The intention behind the resolution was to smoke out from the staffs 
of some hospitals certain men who were regarded as objectionable and 
whom the hospitals felt a delicacy in removing. I notice that your staff 
enjoys a very favorable position in regard to the support of your pro- 
fessional organization, and that apparently any object which the Council 
might have had in view has already been anticipated.” 


Did that close the correspondence? A.—It did. 

Q.—Has any action ever been taken by your Council with 
reference to the Rochester General Hospital because of the fact 
that they had nonmembers on the staff? A.—No, sir. 

Mr, Leahy;—May we approach the bench for just a moment, 
your Honor? 

Tue Court:—Yes. : 

(Mr. Leahy and Mr. Lewin approached the bench and con- 
ferred with the court in a low tone of voice.) 


Mr, Leahy:—Doctor, I would like to put on a witness for 
just a few moments in order to identify some documents, (The 
witness left the stand and took a seat in the court room.) 


TESTIMONY OF SENATOR PAT McCARRAN 


DIRECT EXAMINATION 
By Mr, Leahy: 


Q.—Senator McCarran, you are one witness whom we will 
not have to ask your full name. Were you subpoenaed to pro- 
duce certain documents here? A.—I was, 

Q.—Have you those documents here, Senator? A.—TI have, 
in part. I was subpoenaed to produce a certain original letter, 
which original letter I did receive and have in my possession, 
but which, after a very thorough search of my files, I am unable 
to find. I can explain the absence of it if you wish the expla- 
nation, 

Q.—You have made a thorough search for it and cannot find 
the original? A.—That is correct. 

Q.—Do you have a copy which you know to be a true and 
correct copy? A.—I have. 

Q.—Have you produced that, Senator? A.—I have it here. 
I have here a copy which I know to be a correct copy of a 
letter received by me as a member of the Committee on 
Appropriations of the United States Senate, signed by R. M. 
Elliott, Acting Comptroller General of the United States, of 
date Dec. 16, 1937, pursuant to my letter to him, a copy of 
which I also present here of date Dec. 1, 1937. 

OQ.—Does the letter of December 16, Senator, have with it the 
exhibits? A.—Yes, sir; following the letters of the alphabet 
from A to P, inclusive, as I recall it. (After examining docu- 
ments) Yes; that is correct. 

Q.—Do you identify, Senator, the exhibits A to P, inclusive, 
as correct copies of the exhibits which were attached to the 
original letter? A.—My recollection is that these are the exhibits 
that were attached to the letter. If they are not, then they are 
correct copies. The letter which I gave you from Mr. Elliott 
is a correct copy attached to my letter of Dec. 1, 1937. 

Q.—So that if I place all of these within the elastic here 
that will constitute a correct copy of the letter and either the 
original exhibits attached thereto or correct copies thereof? 
A.—That is correct. 

Q.—Were you asked also to produce any further letters, 
Senator? A.—I think I was asked to produce a letter from 
Mr. John H. Fahey, Chairman of the Federal Home Loan Bank 
Board, of date Dec. 3, 1937. 

Q.—Do you so produce that? A —I produce the original 
letter now. 

Q.—Were you asked for any other letter also? A—The 
letter to which I have just referred, as of date Dec. 3, 1937, 
was addressed to me and signed by Mr. Fahey; and I have 
here also a letter of Sept. 22, 1937, addressed to me on the 
stationery of the Federal Home Loan Bank Board in Wash- 
ington signed by Howard Acton, Director of Public Relations. 

Q.—Thank you, Senator. Now, could you also identify for 
us now, please, the two documents which I now show you? 
A—I identify this document (indicating) bound in a loose 
binding here. I have brought with me an identical document 
which is a copy of the hearings before the Subcommittee of the 
Committee on Appropriations of the United States Senate, 75th 
Congress, 3d Session, on H. R. 8837. 

Q.—And you identify that, Senator, as the official copy? 
A—I identify it as a copy of the hearings conducted before 
the subcommitte on the bill then under consideration, which 
was H. R. 8837, at which certain testimony was taken. 

Q.—Could you now identify the document I hand you, Sen- 
ator? - d.—I identify this document, of date Jan. 6, 1938, as a 
copy of the report on H. R. 8837, which report was made by 
Congressman Woodrum of the House Committee on Appro- 
priations, and a copy of which is always furnished to the 
Appropriations Committee of the Senate, to each member. And 
this is a correct copy of those hearings. 

Mr. Leahy:—May these be given appropriate numbers for 
identification purposes? 

By Mr, Leahy: 

Q.—Senator, would you be kind enough to permit us to keep 
these in the custody of the Clerk of the Court? 4d.—Certainly. 

Q.—Thank you. 4.—When this matter is concluded, in order 
that my files may be complete, I would ask that the letters 
might be returned, and the copy of the hearings, so that I may 
keep files complete. 

fap Dect will be returned to you, Senator. Thank 
you very much, 

Mr. ‘in: —No questions. 

Mr, Leahy:—Thank you, Senator, I appreciate your coming, 
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OF DR. WILLIAM DICK CUTTER 
CROSS EXAMINATION 


TESTIMONY 


By Mr. Lewin: 

Q.—Are you employed on a full time basis with the American 
Medical Association, Doctor? A.—Yes, sir. 

O.—How long did you say you had been employed on that 
basis? A—Since the first of December, 1931. 

O.—And during that time how have you been compensated? 
4—By a salary paid monthly. 

Q.—I think you testified that before you made that association 
you had engaged at times in contract practice? A.—Yes, sir. 

O.—Who was the party with whom you contracted? A— 
The Copper Queen Consolidated Mining Company. 

O.—How long were you associated with that company under 
a contract? A.—Four years, 1906 to 1910. 

O.—What were your duties? A.—To look after the em- 
ployees of the mining company. @Q.—How were you com- 
pensated there? A.—Partly by salary and partly by fees 
from private practice. 

Q.—But you were actually rendering medical service to 
employees and being paid for it by salary? A.—Yes, sir. 

O.—Did you regard that connection or salary as unethical 
practice on your part? A.—No, sir. 

_Q.—Was it ever challenged as being unethical? A.—No, 
sir. 

Q.—Did you have any other contract to practice during 
your career except that? d.—wNo, sir. 

Q.—Were you ever a physician for a railroad? A.—I was 
a physician for New York Central railroad for about one 
year. 

QO.—What was your arrangement with the New York Cen- 
tral? A —I had no compensation except an annual pass. 

QO.—Was the taking of that emolument for your service 
regarded as unethical practice? A.—No, sir. 

O.—Was it ever challenged on that ground? A.—No, sir. 

Q.—When you worked for the mining company on a salary 
and rendered medical service to the employees, would it be 
fair to characterize that as selling your professional service 
for resale to those employees? A—Well, I don’t know 
whether it would be applicable or not. 

Q.—You remember that characterization that your colleague, 
Dr.. Woodward, put on Group Health Association doctors, 
do you not? A—TI can recall it now. 

QO.—As a matter of fact, might not your employment with 
that mining company be so characterized? A.—I am not sure 
whether it could or not. The employees paid a certain fee 
which the company collected and paid us out of that. Whether 
they acted as a resale agent or not I could not tell you. 

Q.—So your thought would be that that sale of medical ser- 
vices for resale is not unethical; is that right? A—I would 
agree that all forms of contract practice are not necessarily 
unethical. 

Q.—Would you say that the approval which the A. M. A. 
gives hospitals for the teaching of residents is a valuable thing 
to the hospital which gets such approval? A.—Yes. 

QO.—Would you say it was extremely valuable to the hos- 
pital? A.—WNo. 

Q—Would you say that the approval of the A. M. A. for 
intern training was valuable to the hospital? A.—Yes. 

Q.—Would you say that was extremely valuable? A—No. 

O.—Not extremely valuable? A.—No. 

Q.—Would you say that registration of hospitals was valu- 
able to the hospitals? A.—Yes. 

Q.—In what way is registration valuable to a hospital? 
A.—It simply means that people who want to get information 
about a hospital can get it by turning to our register. . 

Q.—People are more likely to go to a registered hospital 
than to an unregistered one? A.—Probably. 

Q.—And therefore the hospital is likely to enjoy more 
business? A,—Yes. : ‘1 

Q.—And get more income from the patients who take its 
service? A.—Probably. : 

Q.—What is the value of the approval of a hospital for 
internship? A.—It is this, that if the hospital is known to 
render a good course of instruction to its interns by reason 
of its being on our list, it is easy to get interns, Good interns 
will apply; and they will accept internship in those hospitals 
without any compensation other than their maintenance. 
they are not getting good instruction they would haye to be 
paid in cash. ; ‘a z . 

Q.—Any hospital has a substantial financial interest in getting 
approval for intern training from you and your council? 4.— 

ell, it is a financial interest but not a very big one. 4 

O—Well, it would mean without your approval it sat 
have to employ house doctors on salary, wouldn’t it? A,—Yes. 
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O.—But with your approval it is able to attract bright medical 
students to work for very little? A—Quite so, 

Q.—And in return these interns would perform a yaluable 
service to the hospital, would they not? A.—Yes. 

QO.—Now, does the hospital get anything by way of prestige 
in obtaining approval for interns from you? A.—Well, that is 
a rather indefinite quality. It doesn’t do them any harm, 

QO—No. And conversely, a hospital which loses your 
approval suffers substantially in prestige, doesn’t it, wouldn’t 
you say? A —Not necessarily. There are too many good 
hospitals that don’t have our approval to make that true. 

QO.—yYes, but if a hospital onve has your approval and then 
you withdraw it, doesn’t that bring about a loss of prestige? 
A—Not necessarily. 

Q.—But wouldn’t it give that hospital something of a black 
eye? A—No. The hospitals of the United States Army have 
frequently been approved for the training of interns. Sometimes 
when they haven’t appropriations for interns we have to with- 
draw our approval simply because they are not hiring interns, 
and that doesn’t affect their prestige in any way, shape or 
manner. 

Q.—It depends on the grounds for which the approval is with- 
drawn? A.—Yes. 

O.—But if the approval is withdrawn because the American 
Medical Association chooses to characterize some of the mem- 
bers of the hospital staffs as unethical, you would say that 
would give it a black eye, would it not? A —No, I wouldn't 
say so. 

O.—Well, on what do you think the withdrawal of approval 
would affect the prestige of the hospital? A—Well, if the 
hospital was not giving good service to its patients then it 
would affect the prestige of that institution, the withdrawal of 
the approval of the American Medical Association and its 
council, for if that has any validity at all, it is based on the 
confidence of the public, and that confidence is built on the fact 
that it is based on the public interest. 

O.—Well, don’t you think the public might stop with the 
word “unethical,” and not look behind it to see what you 
gentlemen meant by that term, and suppose there is some moral 
wrong? A—Well, the reasons for withdrawal are not pub- 
lished, so the public wouldn’t have any knowledge of that. 

Q.—The medical profession would have knowledge, wouldn't 
it? A —No, sir. 

OQ—Wouldn’t you say Mount Sinai Hospital would have 
received a loss of prestige because they had these doctors who 
were expelled from the Milwaukee County Medical Society? 
A—Well, I don’t think it would have. 

Q—You don’t think it would have suffered any loss of 
prestige? A.—No, sir. 

Q.—Didn’t you have an article in THE JoURNAL OF THE 
American MeEpicat AssocraTION entitled ‘Hospital Service 
in the United States,” published March 11, 1939? A.—Yes, 
sir. 

Q.—And in that article didn’t you say “It is considered a 
disgrace among hospitals to be refused registration, and institu- 
tions that are rejected are frequently aroused.” A.—I don't 
remember saying it, but if it is in that article— 

O.—Is it true? Is it true that loss of registration might well 
be regarded as a disgrace for the hospital? d—That is a 
refusal of registration. 

O.—AIll right. Would the same thing apply to withdrawal? 
A.—Well, it would depend upon the grounds on which the 
withdrawal was based. ; 

O.—Suppose the grounds are not known. You see, the public 
doesn’t usually know the grounds. Might it not assume there 
was really some valid moral grounds for withdrawing this 
approval? A.—Well, I think that the public would probably 
assume that there was some reason. 

O.—As a matter of fact don’t you know, Dr. Cutter, that 
most of the hospitals desire your registration and your approv 
for intern training and for residencies very much indeed? A— 
I think that is true. : 

Q—Do you remember the letter you got from Sister 
Rodriguez here in Washington saying that withdrawal of the 
approval for intern training school would be a dire catastrophe? 
A,—I think she overstated the case. : fh 

Q—Well, you have, in general, in the minds of hos ital 
superintendents, that thought, don’t you? A.—Well, I dont 
think it is as strong as that. “ 

Q.—By reason of your power—and I am speaking now of the 
power of your Council to withdraw, this registration, these 
approvals, you are able to get the hospitals to do certain things, 
are you not? A.—Well, as long as the things we ask them to 
do are reasonable, 

Q.—For instance, you were able, were you not, to get the 
Mount Sinai Hospital to den coupteay staff privileges to a 
group of doctors, Is that right? 4.—That is what they did, 
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Q—And you got that easily by invoking the Mundt Resolu- 
tion, did you not? A.—No, not by the Mundt Resolution. 

O.—Didn’t your first letter to Mount Sinai Hospital approach 
the problem on that basis? A.—The first letter did. But the 
final letter which told them they would be recommended for 
withdrawal was based on the essentials for a registered 
hospital. 

O.—Isn’t it true that your Council had a meeting on Feb. 13, 
1937, at which you were present, and at which this Mount 
Sinai approval was discussed, and isn’t it true that at that 
meeting the following occurred: 

“Members of the staff expelled from Medical Society of Milwaukee 
County on charge of running an unethical clinic. Order expelling 
appellants from membership confirmed by the Wisconsin State Medical 
Society, 

“Tf an appeal has been made to the Judicial Council, it was recom- 
mended that action regarding the removal of Mt. Sinai Hospital from 
the list of hospitals approved for intern training be withheld pending 
decision by Judicial Council. 

“If no appeal has been made, the Secretary was instructed to write 
the hospital advising approval would be withdrawn unless they conform 
to the requirement regarding staff membership.” 

Is that what transpired? A.—It is. 

Q.—And didn’t you have in mind the requirements of the 
Mundt Resolution? A.—No, we had ir. mind the requirements 
for registered hospitals. 

O.—Well, this is approval for intern training, is it? A— 
Approval for intern training is automatically removed if a 
hospital is off the register. 

Q.—But didn’t the Mundt Resolution lay down as an approval 
for intern training that very thing? A—No. It did not. It 
stated it should take it under advisement. 

Q.—And didn’t you so construe that? A.—We construed it 
meant we should encourage hospitals to follow that spirit of 
the resolution. 

Q.—And you did embark on a practice of trying to get the 
hospitals to conform to that resolution? A—We embarked on 
a practice of sending that to the hospitals for their approval. 

Q.—And if they didn’t answer it you followed it up and 
still demanded to know what they were going to do about it? 
A.—We followed it up and asked them what they were going 
to do about it. 

Q.—And when they denied it, you followed it up with with- 
drawal of approval, didn’t you? A.—No, sir. 

Q.—That is what you did in the Milwaukee case, wasn’t it? 
A—tThere was a different factor involved there. 

Q—You followed the proceedings of the local Council in 
that Curtin case, didn’t you? A.—I didn’t follow the proceed- 
ings of the local Council at all. 

Q.—Wasn't this your letter of October 1938 to Mt. Sinai 
Hospital : 

“We have been informed of the action of the Milwaukee Society in 
4 matter of certain physicians recently expelled from Society Member- 
ship, 

da ceoraiets we shall be anxious to know what action Mt. Sinai Hos- 
pital is taking in respect to the resolution of the House of Delegates 
pertaining to staff appointments for hospitals approved for intern train- 
ing. 


A—Yes, sir. 

Q.—Did you mean the Mundt Resolution in that second 
paragraph? A.—That referred to the resolution, but the action 
wasn’t taken on that basis. 

Q.—The action was taken two months later, wasn’t it, and 
was to withdraw the approval for intern training? 4A.—yYees, sir. 

Q.—Didn’t you know this, didn’t you know that those Mt. 
Sinai doctors had been expelled solely because they were asso- 
ciated with this Milwaukee Medical Center? A.—I knew it 
was some such reason as that. 

O—Well, now, you must have followed the proceedings. 
Haven't you? A.—No. 

Q.—Haven’t you seen this appeal to the Judicial Council 
on the grounds on which those doctors have been expelled? 
A—No, I never saw that. 

Q.—In other words, it didn’t make any difference to you on 

what grounds? A.—It didn’t make any difference to me if the 
Judicial Council affirmed the decision. That is all we were 
interested in. 
..Q:—-No_ matter what grounds were used or what findings, 
if the A. M. A. expelled them, then it was your duty to smoke 
them out of the hospitals? d.—We weren't in position to 
make investigations and we had to accept the decisions of our 
own Judicial Council as true. 

Q.—Isn’t my statement true, no matter what the grounds 
were, once they were expelled by the local societies and that 
had been affirmed on appeal or no appeal had been taken, then 
it was your practice to invoke the Mundt Resolution and 
smoke them out of the hospital staffs? A—It was our prac- 


tice to invoke the essentials of a registered hospital, to inform 
the hospitals that they wouldn't be registered if those men 
continued on the staff, 

Q.—Didn’t you tell Dr. Parnall the purpose of the Mundt 
Resolution was to smoke out from the staffs certain men who 
were objectionable? A.—That letter went out from my office, 
but I didn’t write it. 

Q.—Aren’t those your initials? A.—Those are my initials, 
but_a good many letters were written there that I didn’t see. 

Q.—Don't you understand by that letter that that was the 
purpose? A.—Well, yes. 

Q.—Your Council stated it was the purpose? A.—No. 

Q.—You repudiate the statements then, do you? A.—Yes. 
As the principle of the Council, I would. 

Q.—Who was it that wrote that letter, do you know? A.— 
Well, I can’t say. 

Q.—But you were certainly given responsibility for it. 
Do you permit them to put your initials on it when you don't 
dictate the letter? A.—We did that regularly. 

Q.—Somebody was authorized to write that letter, weren't 
they? A.—Somebody wrote it. 

O.—Did you ever countermand that statement? A.—No, sir. 

QO.—Did you ever write to Dr. Parnall and say you were 
wrong in that second paragraph? A.—No, because I had no 
knowledge of the letter. 

Q.—This copy was retained in your files, wasn’t it? A.— 
Yes, sir. 

Q.—Let me show you Exhibit 207 and call your attention 
to the dictation initials, 

You see on the bottom of that “W. D. C.,” which are your 
initials, are they not? A—Yes. 

QO.—"K. H.” are the initials of the stenographer. And 
“F, H. A,” below that, those are the initials of the writer, are 
they not? And wasn’t it the custom in your office for the 
writer to put his initials on below yours? A.—No, it wasn't 
the custom. One or two of the girls did it that way. 

Q.—There is another one with “C. M. P.” below yours, I 
am referring to 217. A.—Yes, sir. 

Q.—But on this one that was sent to Dr. Parnall which is 
written in the first person, no such designation appears. A— 
Well, it still remains true that I didn’t dictate that letter. 

Q.—You signed it, though, didn’t you? A—I am not sure 
of that. I may have. 

Q.—And if you signed it, no doubt you read it over? A— 
Well, not always. 

Q.—Well as a matter of fact you did employ the Mundt 
Resolution in the Mount Sinai Hospital instance to smoke out 
Dr. Curtin and those other doctors who had been expelled 
from the Milwaukee Society because they were connected with 
a prepayment clinic, and only because of that, off of the 
courtesy staff of the Mount Sinai Hospital. Is that right? 
A.—No, sir. We relied upon the essentials of the registered 
hospitals when we recommended the action on that case. 

Q.—And doesn’t this correspondence with Mount Sinai Hos- 
pital show very clearly that you succeeded finally after that long 
correspondence in getting them to let Dr. Curtin and Dr. Ruth 
and these other doctors go? 4.—Well it shows they did let 
them go. 

Q.—And don’t you think you had something to do with it? 
A.—Possibly. 

Q.—And don’t you think you were carrying out the Mundt 
Resolution when you did it? A—I don’t think we were basing 
it on the Mundt Resolution. 

Q.—Now, was there any other agency that rated hospitals 
for intern training? A.—Not for intern training; no, sir. 

Q.—The A. M. A. is the sole agency that does that in this 
country? A.—Yes. 

O.—Now isn’t it true that you gave instructions to Dr. Peter- 
son to inspect the five Washington hospitals after you received 
the letter from Major Genera: Ireland calling attention to the 
H. O. L. C. medical service plan? A —No, sir. 

Q.—When did you first give Dr. Peterson his instructions? 
A.—I didn’t give Dr. Peterson any instructions at all. I simply 
filed with him the applications we had received. 

Q.—Doesn’t Dr. Peterson work subject to your general direc- 
tions? A.—Subject to my general directions he does, but he 
had practical control with respect to intern training in hospitals, 
and residencies. 

Q.—Isn’t it true that you wrote him to insvect these five 
hopes after you got a letter from General Ireland? A.—No. 

—Didn’t you testify that you first embarked on this pro- 
hohe og gece aA ae rogram? A—I 

— you on — 
think the first was October 10 concerning there eases in which 
approval was wanted. 
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O.—When did he first come to Washington that year to 
inspect these four hospitals? .—The 11th of June, 1937. 

O.—And that was a few months after you received the Ireland 
letter? A—It was. 

O.—And although the Ireland letter did not call specific 
attention to name Group Health Association, there was no doubt 
what the gentleman meant, from reading it? A.—Well, his 
letter was so brief and vague it didn’t make clear what he was 
talking about. 

O—Is this vague: 

“The early part of the weck a couple of men from the Home Owners’ 
Loan Corporation visited the Surgeon General of the Army to say that 
they wanted to obtain the services of a doctor to look out for the health 
of their personnel, which incidentally is quite large. After the con- 
sultation, the ‘Surgeon General asked Colonel Glenn Jones, a retired 
medical officer, to visit these people. After this visit which lasted for 
a period of two or three hours, Jones telephoned to the Surgeon General to 
the effect that this was nothing but an entering wedge to the establish- 
ment of state medicine and so far as he could make out the Twentieth 
Century Finance Corporation of New York City was going to pay the 
expenses of this so-called medical care for the personnel of the H. O. L. G 
Needless to say, Jones and the Surgeon General are dropping it like a 
hot cake.” 


Now, you had all that information when Peterson came to 
Washington to inspect these five hospitals?) d.—Yes. 

O.—And you thought enough of it to send copies of it to 
your colleague Dr. Woodward who was head of one Bureau 
and Dr. Leland who was the head of another Bureau? A.— 

es. 

OQ.—And you read the letter and knew the facts contained 
therein? A.—Yes, sir. 

O.—And isn't it true also that Peterson reported with regard 
to these five hospitals that these hospitals had on their staffs 
members who were not members of the A. M. A.? A.—That 
is true. 

Q.—And so far as his report is concerned, it had been their 
practice to have doctors on their staffs who were not members 
of tlie District Medical Society, the local Society, of the 
A. M. A.? A—Yes. 

O.—And you had read the reports and noted that fact because 
it was on that fact you called the attention of those hospitals 
to the Mundt Resolution. Isn’t that so? d.—Well, those 
letters calling attention to the Mundt Resolution were letters 
that were written in a routine manner by Dr. Peterson, and he 
always tacked on that reference to the Mundt Resolution. 

Q—You always called attention to the Mundt Resolution 
when you found as a matter of fact that a hospital was_not 
complying with the policy of the Mundt Resolution? A.—Yes, 
sir. 

OQ.—And your purpose of tacking it on was to call the hos- 
pital’s attention to it, wasn’t it? A—Certainly. 

O.—In the hope you could get the hospital to comply with the 
Mundt Resolution? A—To whatever extent it might be prac- 
ticable. 

O.—And if it didn’t comply then it would mean—it would 
deny courtesy staff privileges to any doctor, no matter how 
good a doctor he was, unless he joined up with your Society. 
Isn’t that right? .A—No, sir, because the resolution does not 
anywhere state that every single member on the staff should 
be a member of the Society. 

O.—Well, doesn’t it say that it is the opinion of the House 
of Delegates that physicians, plural, on the staffs of hospitals 
approved for intern training by the Council of Medical Educa- 
tion in Hospitals should be limited to members in good standing 
of their local county Medical Societies? It says that, doesn’t 
it? A—vYes, but it goes on and says something else. 

Q—And that House of Delegates likewise requests the 
Council on Medical Education to take this under advisement? 
A.—Yes. 

Q.—Well it was the policy then? A.—It was merely a 
statement of opinion. ie 5 

O.—All right. It was a statement of opinion then, if you 
want to call it that, that the entire staff, the active staff and 
the courtesy staff of all these hospitals should be limited 
to members of your Society. Isn’t that right? A.—That is what 
the opinion of the House of Delegates was. | fim 

Q.—And when you tried to get compliance with that opinion, 
it meant you were trying to get the hospitals to limit their 
entire staffs to members of your Society, and to kick off those 
staffs perfectly good, sound, ethical, upstanding, skilful doctors 
who didn’t want to join your Society. Isn’t that right? A.— 
N tJ si a . . 
oy Yas as a matter of fact isn’t it true that as a result of 
your letters to those five hospitals in the summer of 1937 
you did get those five hospitals substantially to promise you 
compliance with that restriction? A.—No, sir. 

O.—All right. Let us see if you didn't. 


‘MA. ET AL. 


Marcu 11—Morninc 
TESTIMONY OF WILLIAM DICK CUTTER 
CROSS EXAMINATION (RESUMED) 
By Mr. Lewin: 


O.—Dr. Cutter, I have had the opportunity of looking at the 
record of yesterday’s proceedings, and I find that in response 
to questions from Mr. Leahy you testified as follows concerning 
the action which you or your council took with regard to the 
other hospitals in Milwaukee after you learned that those 
doctors headed by Dr. Curtin had been expelled from the local 
A. M. A. society in Milwaukee because of their connection 
with a prepayment clinic. Now, you were asked these 
questions— 

Mr. Leahy (interposing) :—I object to that. There is no 
evidence in this case of any prepayment clinic. 

Mr, Lewin:—O, yes, there is, Mr. Leahy. 

Mr. Kelleher:—The opinion of the Judicial Council which 
describes this plan in detail is in evidence. 

Tue Court:—Regardless of that, put your question, Mr. 
Lewin. 

By Mr. Lewin: 

Q.—With regard to those doctors you were asked: ‘Were 
those names dropped from the staffs of th: other hospitals in 
Milwaukee in pursuance of anything which your council had 
done?” And you answered: “No, sir.” 

Did you mean by that to say that you did nothing with 
regard to those other hospitals calculated to bring about their 
being dropped by these other hospitals? A.—No, sir. 

Q.—That is your testimony? A.—Yes. 

O.—And you were asked: “So far as your information is 
concerned, it was the voluntary act of the hospitals themselves 
in Milwaukee?” And your answer: “So far as we knew.” 
Did you mean by that to testify that you knew of nothing 
which you did which might have influenced the governing 
bodies of those other hospitals in dropping those expelled 
doctors? A.—Yes. 

Q.—And you were asked: “What was the only hospital in 
Milwaukee which retained the five expelled members on its 
staff?” And you answered: “Mount Sinai.” And: “Did you 
yourself have any personal knowledge with reference to the 
charges or anything of that sort upon which the doctors had 
been disciplined in their own medical society?” And you 
answered: “No, sir.” Did you mean by that answer to say 
that you did not have access to the proceedings of the Judicial 
Council? Didn’t you have the records of the Judicial Council 
before you? A.—I could have if I sought it, but I had no 
occasion for doing it and I did not seek it. 

O.—As a matter of fact, wasn’t the opinion of the Judicial 
Council immediately transmitted to you? A.—It was merely 
a memorandum stating that the Judicial Council had upheld 
the action of the local society and the state society, but the 
reasons for that were not given. 

O.—Didn’t that memorandum in your office contain the 
opinion of the Judicial Council? .4.—No, only that paragraph 
that stated the action taken on these doctors who had been 
expelled was approved. 

O—Didn’t you know that these doctors had been expelled 
and their expulsion confirmed on the ground that they were 
connected with a prepayment clinic in Milwaukee? A.—I knew 
they were expelled from their society through participation in 
an organization deemed to be engaged in unethical practice; 
what the basis of its operation was I did not know. : 

Q.—And as a matter of fact, Doctor, I believe you testified 
that it would not influence your action in regard to Mount 
Sinai, whatever the cause had been for the expulsion of the 
doctors, is that correct? A.—That is correct. 

QO.—If they had been expelled merely because they were 
connected with a prepayment clinic you would nevertheless 
have done what you did with reference to Mount Sinai? A} 
We could not go behind the findings of the Judicial Council. 

O—Now, let us see if I understand you. If the doctors 
who were expelled were perfectly skilful, able, professional 
men, that would not have influenced you with reference to your 
action at Mount Sinai? A.—I can only repeat: We could not 
go behind the decision of the Judicial Council. 

QO.—If the head and front of their offense had simply been 
that they engaged in certain economic practices which the 
American Medical Association doesn’t like, that would not 
have influenced you at all in connection with your action in so 
far as it concerned Mount Sinai? : 

Mr. Leahy:—I object to that. It is argumentative. . 

Tne Court :—I think the question perhaps would be all right 
except for the assumption which it contains. 

Mr. Lewin:—I understand, your Honor. 
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By Mr, Lewin: 

Q.—Did you know anything against these men in their 
professional standing in the community in which they prac- 
ticed? <.—I was aware of the fact that they had been expelled 
from their local organization. 

O.—You knew nothing about their skill or professional 
ability? .—WNo, sir. 

Q.—Nothing about their morals? A—No, sir. 

QO.—Knew nothing about their professional relations with 
their patients? 4.—No, sir. 

Q.—So far as you know they were perfectly able, fine doctors, 
as good as yourself? A.—No, sir. 

Q.—The only difference was that for their contract practice 
the Medical Association chose to expel them, but for your 
contract practice it chose to let you go on? 

Mr. Leahy:—That is objected to. 

THe Court:—Yes. Objection sustained. 

By Mr. Lewin: 

Q.—Then you were asked this by Mr. Leahy: “Did that 
have anything whatsoever to do,”—speaking of your action with 
the hospitals—“the action on your part or on the part of the 
Judicial Council, with the Mundt Resolution?” And you 
answered: “No, sir.” Now, did you mean by that that the 
action which you took with reference to Mount Sinai was not 
based on the Mundt Resolution? A.—Precisely. 

Q.—And did you mean that the action which you took with 
reference to the other hospitals in Milwaukee in that connection 
was not based on the Mundt Resolution? 

Mr. Leahy:—I object. There is no evidence here that there 
was any action taken against any other hospital. 

, 1HE Court:—You mean by the American Medical Associa- 
tion? 

Mr. Leahy:—yYes. 

Mr. Lewin:—I will withdraw the question. 

By Mr. Lewin: 

Q.—Did you lave any other authorization from the House 
of Delegates to tamper with the staffs of hospitals except the 
Mundt Resolution? A.—Yes. 

Q.—What was that authority? A—The one authorizing the 
registry of hospitals, which was approved by the House of 
Delegates and which stated the staff of any hospital that was 
registered should be controlled by ethical physicians. 

Q.—And you took that to mean that the staffs of hospitals 
must be limited to those people that the American Medical 
Association calls ethical? A—We took it to mean that it 
should be limited to those against whom there were no charges 
of unethical practice. 

Q.—And by “unethical practice’ you took it to mean any 
charges the American Medical Association might bring and 
sue Judicial Council might approve against any doctor? A— 

es. 

Q.—And it was on that authority and under the Mundt 
Resolution that you proceeded against Mount Sinai? 4A—Yes. 

Mr. Leahy:—We object. He has just denied that the Mundt 
Resolution was the basis for the action, and now Mr. Lewin 
has incorporated and added the Mundt Resolution to this other. 
He said he invoked the registered hospitals regulations which 
had been adopted by the House of Delegates. Now you ask 
him if it wasn’t on the basis of that and the Mundt Resolution. 

Tue Court:—He said one of the letters had been based on 
the Mundt Resolution. 

By Mr. Lewin: 

Q.—But at any rate, acting for the American Medical Asso- 
ciation, you did try to induce the Mount Sinai Hospital to kick 
these doctors off its staff, didn’t you? d.—I wouldn’t say that. 
May I speak? 

Mr. Lewin:—Yes, you may explain your answer. 

The Witness:—If£ you will read the letter of Dr. Halstead 
dated May 5, introduced in evidence yesterday, I think you 
will get a very clear statement of the Council's disposition. 

By Mr. Lewin: 

Q.—Didn’t you take the same kind of action that you took 
yi Mount Sinai with the other hospitals in Milwaukee? 
A—No. sir. 

Q.—Now, I ask you, did you know Mr. Theodore Wiprud? 
A—I knew who he was. 

Q—Isn’t he the executive secretary of the District Medica! 
Society and before that wasn’t he the executive secretary of 
the Milwaukee Society? 4.—Yes. 

Q.—Didn’t you have authority to write to Mr. Wiprud in 
regard to these doctors being on the staff of these hospitals in 
Milwaukee? A.—yYes; I think such a letter was sent. 


Q.—Didn't you write: 

“I should like to inquire (1) what are the names of the physicians 
who were recently expelled from your County Medical Society because 
of their connection with an organization fostering unethical practice, 
(2) have they made any appeal to the County Medical Society, (3) 
when was the action taken against them and how much time do they 
have in which they may make an appeal, (4) are they all, or any of 
them, and which ones, engaged in active service on the staff of either 
of the Milwaukee County hospitals. 

“T would like details in this connection.” 


A—I think that letter was sent from my office. 

Q.—Didn’t you want that information from Mr. Wiprud so 
you could approach the other Milwaukee hospitals in the same 
way as you had approached Mount Sinai? A.—We wanted 
the information and got it, but we didn’t approach the other 
hospitals. 

Q.—Didn’t you seek that information so that you would be 
in a position to approach the other hospitals if they had retained 
these physicians on their staff? A—We might have. 

Q.—And if you had used it that way you would be using 
it to kick those doctors off those staffs, would you not? A.— 
That is not a fair statement. 

Q.—You would have used it to induce those hospitals who 
were free, independent, private hospitals, free agencies, to take 
those doctors off their staff list under an implied threat that 
if they didn’t you would withdraw their registration approval ? 
A,—We stated in the letter to which I just referred that we 
did not pretend to tell any hospital, but if they voluntarily 
asked for the Council’s approval they should be willing to 
follow the recommendation of the Council. 

Q.—But, as a matter of fact, didn’t you want to interfere 
with them and bring about the situation in Milwaukee where 
those doctors, for some reason which you say you do not 
know, could not go into any of the private hospitals in Mil- 
eel A.—We didn’t wish to bring about such a situation 
as that. 

Q.—Didn’t you want to bring about a situation where none 
of those doctors so expelled could go into any one of the 
reeiteree hospitals in Milwaukee to practice their profession? 

—No, sir. 

Q.—Didn’t you want to induce those hospitals, if they had 
retained them on their staffs up to that time, to expel them 
from their staffs? A.—No, sir. 

Q—Why did you want this information you asked of 
Wiprud, then? A.—Because we wanted to know whether we 
should grant approval to those hospitals. 

Q.—In other words, you were prepared to withdraw approval 
of any hospital which continued with these doctors? A.—Yes. 

Q.—But if they got rid of them you would continue your 
approval of such institutions? 4—Yes. 

Q.—Do you call that smoking out doctors from the staffs 
of those hospitals or not? A.—No., 

Q.—Is this not the answer you got from Mr. Wiprud: I 
show you a photostatic copy of a letter dated July 3, 1936, and 
ask you if this is not his reply. (Handing document to wit- 
ness.) This is in response to your letter? A.—I think so. 

Q.—Does that contain the information which you sought? 
A.—Yes. 

Mr. Lewin: 


“Dear Dr. Cutter: 

“T am pleased to reply to your letter of July the second, inquiring 
about the physicians recently expelled from the Society. 

“(1) The doctors expelled for participating in what is known as the 
‘Milwaukee Medical Center’ are A. L. Curtin, H. C. Dallwig, J. E. 
Rueth, G. A, Sullivan, H. F. Wolters. 

“(2) They were expelled after several hearings before the Board of 
Directors of this Society. Their counsel made an appeal to the Council 
of the State Medical Society, which was heard last week. 

“No action was taken because of the necessity of the individual mem- 
bers of the Council reading some 800 pages of testimony covering the 
hearings held here. 

“(3) The action against these men was begun by this Society on Feb. 
15, 1936, at a special meeting of our Board of Directors. Charges were 
preferred against the first three men on March 20, 1936, and they 
were given until March 27 to file their answers, and were heard on 
March 30th. Action against Dr. G. A. Sullivan was begun on March 
2, 1936, and charges against him were heard on April 25, 1936. Action 
against Dr. H. F, Wolters was begun at the meeting of our Board of 
Directors on April 28, 1936; charges were preferred against him on 
June 3, and he was heard on June 5, 1936, 

“(4) Some of the hospitals in Milwaukee County require that all 
physicians doing work in their institutions, regardless of whether they 
are staff members, must hold membership in the Medical Society. Others 
require that only members of their regular staffs be members of the 
Society. 

“We understand that those physicians participating in the so-called 
Medical Center are at present working in St. Luke’s, Mount Sinai 
and Misericordia hospitals. We have notified these hospitals that these 
doctors are no longer members of the Society. In the instance of Mount 
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Sinai, we have been informed that if the American Medical Association 
takes the position that the hospital will not be recognized for intern 
training they will not allow these physicians to continue working there. 

“We have been advised that St. Joseph’s Hospital has notified these 
men that they can no longer work there after July 15th because they 
are not members of the Medical Society. 

“May I suggest, Dr. Cutter, that you have a talk with Dr. Rock 
Sleyster relative to this situation? He is entirely familiar with it. 
He sat in on one of our Board meetings when these men were first 
talked to about their project, and he heard the appeal to the State 
Society, also. 

“Naturally, our Board is anxious that your Council support its stand 
against these physicians because of their unethical conduct.” 


By Mr. Lewin: 
O.—The pith of that letter is that here were doctors working 


on the staffs of these hospitals; some of them would be dis-. 


charged by the hospitals because discharged from the medical 
society. Others had taken the position that the hospitals will 
not keep them on their staffs if your Council takes the position 
that such hospitals will not be recognized for intern training 
if they continued working there. 

Mr. Leahy:—I object to that. 

Tue Court:—Yes, I think so. 

By Mr. Lewin: 

O—Now, he wanted support for his stand and weren't you 
willing to give him support along those lines? A—We stated 
to him what the policy of the Council would be. 

Q.—By the way, opposite the names of these doctors on that 
letter appear certain items in handwriting. You see after the 
name “Dr. Curtin” you have the name “Misericordia, Attending 
Surgical Staff, Mount Sinai.” That shows he was still on the 
staff of those hospitals in Milwaukee? A.—Yes. 

QO—After Dr. Wolters you have “Attending Staff, Mount 
Sinai’? 4.—Yes. 

OQ.—And then some of the other doctors’ affiliations you have 
indicated? A.—Yes. 

O—Who wrote those notes: Were they done in your office? 
A14—I do not know. 

Q.—In other words, wouldn't it be the duty of your office to 
check to see which ones of these doctors were connected with 
the Milwaukee hospitals? A.—They may have done that. 

Q.—W ouldn’t that be the natural thing? Wouldn't they have 
done that preparatory to your taking action in regard to the 
poopie on whose staffs they appear? d.—They might have 

one so. 

Q.—Didn’t you write to Wiprud on July 9, 1936, thanking 
him for the information and saying that the Council on Medical 
Education and Hospitals “will, without question, adhere to the 
instructions of the House of Delegates in requiring that hos- 
pitals approved for intern training have on the staff only physi- 
cians that are members of the county medical society”? Didn't 
you say that? A.—I don’t remember. 

Q.—Isn’t this a copy of your letter? A.—I think it is. 

Q.—And in the paragraph I have read weren’t you talking 
about the Mundt Resolution and not about registration? A.— 
About both of them. 

O.—Weren’t you talking about intern training? A—Yes. 

Q.—Wasn’t the Mundt Resolution directed to that? A— 
That approval for such training was contingent on registration. 

Q.—You weren't invoking the Mundt Resolution up to this 
point, at any rate? A.—Both of them. 

Q.—Not alone this registration restriction? .4—That is 
right. 

Q.—Did you say this, also: 

“My impression is that the Council’s action regarding Milwaukee 


hospitals should be held in abeyance pending the outcome of the appeal 
of the expelled physicians mentioned in your letter.” 


A.—Yes. 

OQ.—Were you talking about the other hospitals in addition 
to Mount Sinai? A.—Any hospital. 

Q.—In other words you were preparing your guns for the 
other hospitals as well as Mount Sinai? A.—That refers to 
any hospital that might be involved. ; 

O.—Misericordia, St. Luke’s, St. Joseph’s, the Passavant and 
the rest of the hospitals, in addition to Mount Sinai? A— 
Provided they continued to keep on their staffs men who were 
found by the Council to be guilty of unethical practice, 

Q.—Did you write this letter of July 17, 1936 to Dr. Rock 
Sleyster (handing document to witness)? A.—I think so. 

O.—Didn't you say in that letter: 

“I am enclosing a copy of a Jetter which is being sent to St. Luke's, 
Mount Sinai, and Misericordia hospitals, following receipt of your recent 


unication., ‘ - 
We eve used this same method with respect to quite a number of 


hospitals and the response has, in almost all instances, been completely 
satisfactory. 


The letter speaks for itself. 
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“We might add that in view of the monumental task associated with 
analyses of staffs, we have started by concentrating on the attending or 
voting staff, with the hope that when that situation is cleared up we can 
turn our attention to junior and courtesy groupings. 

“Such results as we obtain through this and other methods will be 
communicated to you as promptly as possible.” 


Wasn't that Dr. Sleyster the gentleman whom Mr. Wiprud 
asked you to communicate with in regard to the Curtin case? 
A—Yes. 

Q.—And hadn’t he written you with regard to the status of 
the other Milwaukee hospitals? A.—I presume this refers to 
some of the others. 

Q.—On that basis? A—Yes. 

Q.—And didn’t you enclose this in your letter to Dr. Sleyster, 
which was the letter you said you were going to send to those 
other hospitals, as well as Mount Sinai? A.—Yes. 

Q.—And didn’t you send this letter to the other hospitals as 
well as Mount Sinai? A.—I suppose so. 

Q.—Is this changing your testimony a little from what you 
gave yesterday? A—Yes. 

Mr. Lewin;—This letter, which is a form letter, reads: 

“It has come to our attention, through correspondence with the Medical 
Society of Milwaukee County, that certain physicians have been expelled 
from that society through participation in an organization known as 
‘Milwaukee Medical Center.’ It is also reported that certain of these 
same individuals continue as members of your attending staff with hos- 
pital privileges. 

“May we call your attention to the recent resolution passed by the 
House of Delegates of the American Medical Association, as follows:” 


By Mr. Lewin: 
Q.—And then don’t you quote the Mundt Resolution? And 
then don’t you follow that up with: 


“What possibility, if any, exists for observance of the principle laid 
down in this resolution?” 


Did you say that? A—yYes. 

Q.—It is your testimony, then, that up to this point, with 
regard to these doctors, you were invoking the Mundt Resolu- 
tion not only against Mount Sinai but against the other hos- 
pitals in Milwaukee? A.—Yes. 

Q.—And you were going to do that because “this method 
had worked well in a great many other cases”? A—Yes. 

Q.—And that by doing so you were thus able to get hospitals 
to kick off doctors from their staffs and confine themselves to 
those doctors whom your society, for any reason, chose or was 
ed to permit to remain as members of such staff? dA— 

es. 

OQ.—To confine staffs to those whom the American Medical 
society was willing should remain? A.—If the hospitals wished 
to have our approyal. 

O.—Here is a letter already in evidence to Mount Sinai; it 
conforms to the letter I have just read? A.—Yes. 

Q.—And here is Dr. Thompson’s reply, is it not; which 
was already in evidence. 4A.—Yes. 

Q.—I am not going to go through the rest of this Mount 
Sinai—it speaks for itself. I am going to return to these other 
hospitals which you said on direct you didn’t approach. Is 
this the letter you sent to St. Luke’s Hospital? .A—Yes. 

Q.—And it conforms to that same form, doesn’t it? A.—Yes. 

Q.—Wasn’t your purpose in sending that to St. Luke's 
identical with your purpose in sending that first one to Mount 
Sinai? A.—Yes. 

Q.—I will ask you whether that is not the same letter you 
sent to the Misericordia Hospital the same date? A.—Yes. 

Q.—And identical with the letter you had sent to Mount 
Sinai? A—Yes. 

Q.—And sent for the same purpose? A.—Yes. 

Q.—And didn’t you cause a memorandum to be made of the 
staff affiliations of, these doctors and of the staffs of all the 
various hospitals in Milwaukee at that time? A.—Yes. 

Q.—Is that the memorandum which I hand you, dated July 
30, 1936? A.—Yes. 

Q.—Wasn’t that done contemporaneously with this attack on 
these expelled doctors? A.—It was done contemporaneously 
with the preparation of those letters you have just read. _ 

Q.—And wasn't it done contemporaneously with your action 
toward denying these hospitals your approval? A.—Yes. 

OQ.—And didn’t it make a thorough job of all the large hos- 
pitals in Milwaukee and take up each one in turn? A,—It men- 
tions al hospitals. 

Q.—And they are Columbia, Evangelical Deaconess, the 
Passavant, Misericordia, Mount Sinai, St. Joseph’s, St. Luke's, 
and St. Mary’s hospitals? A—vYes, Q 

QO.—So you were then checking on_all those hospitals in 
connection with these expelled doctors? A—Yes. 

O.—Didn’t you receive this letter back from the Misericordia 
Hospital which I now show you? A,—Yes. 


OoS. Alas 


Mr, Lewin:—This is your letter. You wrote again to 
Misericordia on October 26, did you not? 

The Witness:—Yes. 

By Mr, Lewin: 

O,—Didn’t you say: 

“This is in continuation of our previous correspondence about qualifi- 
cations for staff membership in Misericordia Hospital. We have been 
informed that the Council of the Wisconsin State Medical Society has 
upheld the action of the Milwaukee County Medical Society in expelling 
certain physicians for unethical behavior. 

“How does this action affect Misericordia Hospital? Are all members 
on your staff in good standing with the Milwaukee County Medical 
Society or eligible for membership in that society?” 


And then didn’t you receive this reply from Misericordia 
Hospital, dated Nov. 10, 1936? A.—Yes. 
Q.—Didn't the hospital write back on that date: 


“Dear Dr. Cutter: 


“In response to your request of October 26, we wish to apologize for 
this long delay. A special executive meeting was called to take up this 
matter, 

“We do have some staff members who have been expelled by the 
Milwaukee County Medical Society for what they deemed unethical 
behavior, We have been awaiting a final decision from the American 
Medical Association before taking final steps in requesting their resig- 
nation. We shall appreciate having the opinion of the A. M. A. on 
this matter,” 


And in response to that, didn’t you send the Misericordia 
Hospital your opinion as to what that hospital should do? 
A—Yes. 

Q.—Didn’t you intend by this letter I have just shown you 
to put pressure on Misericordia Hospital to follow the policies 
of your counsel with regard to limiting its staff? A—Yes. 

O.—Didn’t you say this: 

“We are taking this means to answer two letters recently received 
from Misericordia Hospital. 

“The first of your letters dated November 10 asks for an opinion from 
the American Medical Association regarding the affiliation of physicians 
charged with unethical behavior on the staffs of hospitals which it 
registers. Marked copies of the ‘Essentials’ for hospital registration and 
of the ‘Code of Ethics’ of the American Medical Association are incor- 
porated for your convenience. 

“Our attention has also been called to your letter of October 29 which 
informs us of certain changes in your house staff program. On the 
basis of this information, we assume that you have decided to abandon 
intern training for the time being. We believe it best for all concerned, 
therefore, to omit mention of Misericordia Hospital in our published 
approved internship list in order that prospective interns may not be 
misled into believing that appointments are still available at Misericordia 
Hospital. 

“If this is not the proper interpretation placed on your recently sub- 
ues information, we feel sure that you will communicate with us 
urther.”’ 


A—Yes. 
Q.—And didn’t you immediately get this letter of Dec. 5, 
1936 from Misericordia: 


“In reply to your letter of December 1, we wish to state that the neces- 
sary steps will be immediately taken to notify our staff physicians who are 
violating the ‘Code of Ethics,’ that we find it necessary to refuse their 
patients accommodation in our hospital.” 


Wasn’t that the promise you sought? 4.—That is what she 
said. 

Q.—Wasn’t that what you were after, to get that sort of a 
promise from her? A.—I think so. 

Q.—Then after you got that, didn’t you write back and tell 
her everything was jake— 

Mr. Leahy:—Read the rest of the letter. 

Mr, Lewin:—I will be glad to. 

“May we state that our recent communication regarding internship 
was misinterpreted. We have no desire to discontinue offering intern- 
ship service at Misericordia. In fact, we are better prepared now than 
ever before to offer a more complete intern service, since our daily 
average of patients has perceptibly increased. We have been thinking 
seriously of maintaining three interns. 

“The reason for having the Resident and two externs this year is due 
to the fact that we were too late in making our requests. The pros- 
pective interns had already received their appointments, The only avail- 
able course left to us was to accept a resident and two externs. We hope 
that this arrangement meets with your approval, and that an internship 
at Misericordia may remain on your approved list, 

“We appreciate your kind advice in these matters, and will take every 
means to meet your requirements.” 


Iam glad you called my attention to that; it does show that 
there was another objection that you had to Misericordia in 
addition to the one referred to in the first paragraph, I think 
you are entitled to it. 


A.M. A. 
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By Mr, Lewin: 

Q.—And after you got that didn’t you write back, in sub- 
stance that everything was O. K. and that the hospital would 
be continued on the approved list? A—Yes. 

Q.—This is your letter dated Dec. 11, 1936? A.—Yes. 

O.—Now, didn’t I understand you to testify yesterday that 
your Council on Medical Education and Hospitals is responsible 
directly to the House of Delegates? A.—Yes. 

Q.—And that it doesn’t work in close cooperation with the 
ee of the Judicial Council pronouncements? A.— 

es. 

Q.—Now let me read you, let me call your attention to an 
action of the House of Delegates in 1935. It is headed “Report 
on Judicial Council,” 


“Your committee notes that as a result of the discussions and pro- 
nouncements of the Judicial Council there has been a steady improve- 
ment in the methods by which medical service is made available to the 
public, It regrets, however, that much remains to be accomplished, and 
it believes that the time has arrived when we should insist on the strict 
enforcemert of the Principles of Medical Ethics by all constituent socie- 
ties for, as so well stated by the Council, the Principles of Medical 
Ethics is accepted as a guide in professional relations and intelligently 
and faithfully followed by a large majority of the profession. There are, 
however, some isolated instances in which this is not true. The delin- 
quents comprise individuals, certain groups and a few institutions. 
Solicitation of patients, particularly in industrial practice, unfair compe- 
tition by clinics, and groups, and unethical and unlawful practice of 
medicine by hospitals, dispensaries, insurances and universities furnish 
outstanding examples, (29-30) (41) 

“The Council further states, ‘Public confidence in our avowed declara- 
tions for medical control over things medical cannot be successfully 
cultivated or maintained unless we exclude or remove from the ranks 
of our organized profession those who ignore our ethical code, especially 
as it applies to the true professional spirit in our relations with each 
and every patient.’ It will be recalled, the Council continues, that ‘last 
year the House of Delegates amended its Principles of Medical Ethics 
so clearly that there can be no misunderstanding of the conditions men- 
tioned but the present method of procedure of preferring charges makes 
the pronouncement ineffective.’ Your committee, therefore, deems it 
advisable to extend the origination of charges, in certain situations mani- 
festly too great for county societies to handle, to the state association 
and possibly in rare instances to the national organization. Your com- 
mittee agrees with the Judicial Council that, when the House of Dele- 
gates sees fit to extend such jurisdiction in matters of discipline, the 
Council should have the duties and powers then enjoined on it but 
should not at any time be expected to function in an ex parte capacity. 

“The Judicial Council again reminds us that Medical ethics follow 
every member of the American Medical Association, whether in hospitals, 
in universities, in clinics or in private practice. While the member is 
at all times subject to the ethics of the profession, the hospital, univer- 
sity or clinic, as an entity, is not. Through the Council on Medical 
Education and Hospitals, in cooperation with the Judicial Council, suffi- 
cient oversight, persuasion and, if needed, pressure can be brought to 
accomplish that which the physicians in such institutions, as individuals, 
cannot. With such concerted action between the two Councils and with 
such enforcing legislation as has been suggested, many harmful and 
obnoxious practices would cease and others, not now presenting any large 
problem, would be prevented.” 

“Your committee, therefore, recommends that the Council on Medical 
Education and Hospitals’— 


that is your council, isn’t it? A.—Yes. 

O.—“Together with the Judicial Council”—That is the one 
which passes on expulsion proceedings, isn’t it? A—Yes. 

Q.—“Formulate a plan whereby all those’—That means the 
hospitals? 4A.—Yes. 

“Associated in the delivery of medical service be included in the 
investigation of hospitals for classification and that approval be based 
in the future on the ethical practices of the institution as well as on its 
scientific work.” 


O.—Now, you were aware of that resolution, were you not? 
A—Yes. 

Q—And didn’t you take action in connection with it?) Were 
you familiar with this report of the Judicial Council made to 
the House of Delegates in 1937 in connection with that resolu- 
tion asking for cooperation between your council and the 
Judicial Council? 

“The 1935 House of Delegates recommended that the ‘Council on 
Medical Education and Hospitals, together with the Judicial Council, 
formulate a plan whereby all those associated in the delivery of medical 
service be included in the investigation of hospitals for classification 
and that approval be based in the future on the ethical practices in the 
institution as well as on its scientific work.’ Consequently the Judicial 
Council met with the Council on Medical Education and Hospitals in 
February this year and after thorough discussion presented the basis 
of a plan for the desired cooperation of the two councils. The problem, 
which involves many difficulties, will require some time for its solution.” 


Do you remember that report? A—Yes. 

Q.—Is it true? A—Yes. 

Q.—Did you meet with the Judicial Council to formulate a 
plan of cooperation between the two, whereby you could force 
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on the hospitals your so-called medical ethics? 4«.—That was 
the purpose of the resolution of the Judicial Council. 

O.—And in that meeting didn’t you work out a plan with the 
Judicial Council whereby you would enforce these registration 
requirements and the Mundt Resolution against hospitals which 
the Judicial Council had passed on and against doctors which 
the Judicial Council had expelled? A.—No, sir, we did not 
discuss that. 

Q.—You mean to say that this action which you took in 
connection with Mount Sinai, in connection with all these other 
hospitals in Milwaukee was not done pursuant to the plan which 
had been worked out? dA—Absolutely had nothing to do 
with it. 

O—1 think I can be a little more speedy about those things. 
I just want to call your attention to the fact that you 
approached the Passavant in the fall of 1936 in the same way 
- the others. That is the same as your other letters? dA,— 

es. 

QO.—And then didn’t you approach the State Medical Society 
of Wisconsin again in the fall of 1936 with reference to the 
aes Curtin, Dallwig, Rueth, and Sullivan? A.—TI think we 
did. 

Pies that your letter to that society, dated Oct. 14, 1936? 
4.—Yes. 

Q.—Aren’t you still seeking information about their status 
so that you could enforce this restriction on the hospitals? 
A—yYes, we were still seeking information. 

O.—And for the purpose of enforcement against these hos- 
pitals? A—Yes. 

O.—This was to the secretary, State Medical Society of 
Wisconsin, Mr. J. G. Crownhart, dated Oct. 14, 1936: 


“Dear Mr. Crownhart: We have understood from various parties in 
Milwaukee that the physicians who were expelled from the Milwaukee 
County Medical Society for participation in the Milwaukee Medical 
Center have made an appeal to the council of the state medical society. 
The physicians referred to are A. L. Curtin, H. C. Dallwig, J. E. Rueth, 
G. A. Sullivan, H. F. Wolters. 

“Can you tell me whether the council of the state society has handed 
down any decision in this matter? 

“For your information I may say that the approval of certain hospitals 
for intern training is jeopardized because of the presence of some of 
these men on their staffs.” 


O.—What is your testimony now as to whether you were 
enforcing the Mundt Resolution against these hospitals? A.— 
I still say they would be jeopardized if taken off the register. 

O—And if you enforced the Mundt Resolution the effect 
would also be to jeopardize their position? 4.—We never 
attempted to do that. : 

Q.—Didn’t Mr. Crownhart give you this reply to your letter, 
providing you with more ammunition— 

Mr. Leahy (interposing) :—I object to the characterization. 

Tue Court:—I think those remarks are improper. 

Mr. Lewin:—Of course, my point was to explain— 

Tue Court:—Yes, but I don’t think you should characterize 
the testimony in that way. 

Mr. Lewin:—Yes, your Honor. The point is: A word to 
the wise is sufficient. Speak softly and use a big stick is an 
old method— 

Tue Court:—We won’t argue that, either. 

By Mr. Lewin: 

OQ.—Didn’t Mr. Crownhart reply: 


“T have your letter of October 14 as to the present status of the 
following named physicians in Milwaukee: A. L. Curtin, H. C. Dallwig, 
J. E. Rueth, G. A. Sullivan, H. F, Wolters. These physicians were 
expelled from the Medical Society of Milwaukee County and on appeal 
to the Council of this Society, the attached decision sustaining the 
expulsion was handed down on September 8. It has been my informal 
understanding that the physicians concerned would appeal to the Judiciary 
Council of the American Medical Association. Perhaps you had better 
check with Dr. West on this point to ascertain whether the appeal has 
been filed in fact.” S 


You did get an enclosure telling you just what the charges 
were against these doctors? A.—I don’t remember what was 
in the enclosure, - age 

O.—Didn’t he say he was enclosing the “attached decision ? 
A—Yes. 

Q.—And whatever it was you got it? A.—Yes, 

O.—Now, you told us that C. M. P. is Dr. Peterson one 
of your inspectors operating under your supervision? A.— 
Yes. 2 ‘ 

O.—And who is Mr. Sanger? A.—He is the director of the 
Hospital Division of the Council. e 

Q.—And he operates also peter your Ha eit A A—Yes. 

—Now, let me show you what purports a memo- 
ie lie from Dr. Peterson to Mr. Sanger dated Oct. 14, 1936 
in this same matter. Is this the memorandum from Dr. Peter- 


son to Mr. Sanger? A.—It may be. 


O.—Wouldn’t he be authorized to say that? A.—No, 

O.—Wouldn’t this throw some light on the motives of the 
Council in that connection ? 
_ Mr. Leahy:—I object to this: The witness does not identify 
it. 

Mr. Lewin:—I will ask him about this. 

Mr. Leahy:—May I show this to your Honor? 

Tue Court:—Yes. The jury may have a few minutes 
recess, 

Counsel for all parties approached the bench and conferred 
with the Court. 


By Mr. Lewin: 


O.—After receiving information from Dr. Crownhart of the 
State Society that they had upheld the action of the Milwaukee 
Society ; after receiving a copy of that decision, you then wrote 
the rest of the Milwaukee hospitals again, didn’t you? A—I 
don’t recall. 

O.—Didn’t you write, on Oct. 27, 1936, to St. Joseph’s Hos- 
pital, and isn’t this your letter which I hand you? That is 
your signature? A.—Yes. 

Q.—Did you say in that letter: 

“We have recently been notified that certain physicians have been 
expelled from the Milwaukee County Medical Society for unethical prac- 
tices and that the action of this constituency has been upheld by the 
Council of the State Medical Society of Wisconsin. 

“How does this action affect St. Joseph’s Hospital? Are all members 
on your staff in good standing with the Milwaukee County Medical 


Society or eligible for membership in that society? Very truly yours, 
William Dick Cutter.” 


And didn’t you get this reply? A.—Yes. 

Mr. Leahy:—Will you show this to the Court, please? 

Counsel for all parties approached the bench and conferred 
with the Court. 

By Mr. Lewin: 


O—This reply which I think you received from St. Joseph's 
dated Noy. 2, 1936 reads: 


“Dear Doctor: In reply to your letter of October 27th in regard to 
certain physicians who were expelled from the county medical society, 
I have only to say that they are no longer members of our staff but have 
also been barred from working in our hospital. 

“This is no great punishment to them as there are other hospitals in 
the city who welcome them with open arms.” 


After you got that letter, didn’t you continue with your 
correspondence with Mount Sinai, which has already been 
reviewed in evidence, and your correspondence with the other 
hospitals? A—I may have continued with Mount Sinai, but I 
don’t recall about the others. 

O.—Here is a letter which antedates that letter, October 26, 
to St. Luke’s; isn’t that identical with your letter to St. 
Joseph’s? A.—Yes. 

Q.—And isn’t this your follow-up: When you received no 
reply, didn’t you follow that up again to see whether they 
were permitting these doctors on their staff? Isn’t this yours, 
November 12, 1936? A.—That is right. 

Q-—Isn’t that after you got this letter from St. Joseph's 
saying that some hospitals were letting them in? d.—Yes. 

Q.—Didn’t you finally get assurance that your wishes were 
met in St. Luke’s Hospital: I show you this letter dated 
Nov. 14, 1936. Did you receive that? A.—Yes. 

Q.—And here is the correspondence you had with St. Luke's. 
I won't read this first letter, of October 26, because it is 
exactly like the one you sent to St. Joseph’s, isn’t it? dA.—Yes. 

Q.—And here is your follow-up letter of Nov. 12, 1936 to 
St. Luke's: 


“My dear Miss Jacobson: On October 26 we wrote you regarding our 
mutual problem of physicians who have been expelled by your County 
Medical Society. 

“We have not heard from you, and trust you will send us your reply.” 


And doesn’t the reply say that they have no members of the 
hospital who are not members of the Milwaukee Medical 
Society? A.—Yes. A 

O.—Didn’t you do the same thing with the Evangelical 
Deaconess Hospital? Didn’t you write the same letter on 
October 27 to that hospital you wrote to St. Joseph’s, and 
send them the letter? A—Apparently. 

Q.—And didn’t you do the same thing with Passayant Hos- 
pital, writing them substantially the same letter on Oct. 27, 
1936, the same day you wrote the others? A.—This is a little 
different letter. 

—Is there any substantial difference: Shall I read it? 
This is to the Passavant Hospital : 

“Oct, 27, 1936. Rev. Herman L. Fritschel, Supt., Milwaukee Hospital, 
‘The Passavant,’ Milwaukee, Wis. Dear Reverend Fritschel: We have 
recently been notified that certain physicians have been expelled from 
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the Milwaukee County Medical Society for unethical practices and that 
the action of this constituency has been upheld by the Council of the 
State Medical Society of Wisconsin, 

“We have received no intimation that the expulsion of these men 
affects the staff roster at ‘The Passavant’ in any way. However, we are 
making inquiry of all approved hospitals in Milwaukee to learn if all 
members on your staff are now in good standing in the Milwaukee 
County Medical Society or eligible for membership therein.” 


And I think you received a satisfactory response from the 
Passavant Hospital, did you not? A—Yes, 

S Q.—Is this it, dated Noy. 3, 1936, from that hospital? A— 
es. 

Q.—And didn’t you receive from the Misericordia Hospital 
evidence that it was going to respect and was acting in response 
to your suggestion? I hand you what purports to be a memo- 
randum from the superintendent of that hospital to the staff 
of Misericordia Hospital, dated May 11, 1937, Did you ever 
see that memorandum before? A—No, I never saw it. 

Q.—Wasn't it in the files of your Council on Medical Edu- 
cation and Hospitals? A.—I couldn't say. 

Q.—All right. Didn’t you gain knowledge that as a result 
of these activities which we have been exploring that you were 
supposed to get all of the Milwaukee hospitals that you listed 
on that earlier memorandum to comply with your wishes? 
A.—My recollection is that all the hospitals except Mount 
Sinai, by the early spring of 1938, had limited their staff 
membership to those who were members of the county society 
or eligible to become members, 

Q.—And you don’t attribute that result in the slightest degree 
to your efforts? A.—I do not say that; I think it may have 
affected it. 

Q.—You think it may have affected it. Now isn’t it true that 
you regarded the Mundt Resolution, even though phrased as 
it was, as an edict of the House of Delegates? A.—No, sir. 

Q.—You didn’t? A—wNo, sir. 

Q.—Didn’t you refer to it as an edict of the House of Dele- 
gates in your correspondence? I show you now what purports 
to be your letter of July 22, 1938, addressed to Dr. D. L. 
Sprinkle, Superintendent, Tampa Municipal Hospital, and ask 
you if this is your letter? A.—Well, this letter refers to an 
edict of the House of Delegates, but the use of that word is 
entirely unauthorized and unjustified, 

Q.—Did you write that letter? A—No. 

Q.—That isn’t your letter? A—No. 

Q.—Doesn’t it bear your dictation initials? A—It was 
customary to put those initials on any letter I signed. 

: Meee eee it bear your dictation initials? .4—Signature 
initials. 

Q.—Does it bear anybody else’s initials indicating it was 
written or dictated by anyone else? A.—No. 

Q.—It bears the initials “W. D. C.: M. W.,” the latter for 
the stenographer? A—Yes. 

Q.—Did you read it over before you signed it? A—I don't 
think I did. 

Q.—But at any rate you sent this out? A.—Yes; it was sent 
out from our office. 

Q.—Isn’t this what it says here: 

“You realize that the Council on Medical Education and Hospitals is 


carrying out the edict of the House of Delegates of the American 
Medical Association, which is here reiterated.” 


And then don’t you include in here the Mundt Resolution, 
quote it in full? A.—yYes, I did. 

Q.—Isn’t this the situation: You were prepared to put this 
Pressure on the hospitals in the form of suggestion, were you 
not? You simply quoted the Mundt Resolution, and asked 
what possibility, if any, there was for observance. That was 
your method? A.—The procedure adopted by the Council was 
to send copies of the Mundt Resolution as a matter of informa- 
eae and ask the question as to what they proposed to do 
about it. 

Q.—And usually you got results in that way? 4A—More or 
ess. 

Q—But you were prepared to use more drastic methods if 
necessary? A.—Not on the basis of that resolution, 

OQ—Let me show you a letter which purports to be from 
you to Dr. Knudson, President, King County Medical Society, 
Seattle, Washington, and ask you if this is a copy of your 
letter. I am referring particularly to this second paragraph, 
Dr. Cutter. A.—That letter was sent out from my office. 

Q.—You signed your name to it? A.—Yes, sir, 

Q—Does it not carry this paragraph— 

Mr, Leahy:—What is the date? 

Mr. Lewin:—March 28, 1936: 

“This information regarding Medical Society memberships will be 
particularly useful to us at this time, because we are now contemplating 
a survey of the Seattle hospitals shortly after the American Medical 


Association convention in San Francisco. So far it has not been nec- 
essary to take drastic action against any hospital on the basis of the 
membership resolution of the House of Delegates, since prompt results 
have usually been obtained by less formidable action on the part of the 
Council.” 


Have I read that correctly? A.—Yes, 

O.—Does that refer to the Mundt Resolution? A—Yes, sir. 

O—Now, Dr, Cutter, just as we closed the session of yester- 
day I had asked you this question and you had given me this 
response: 

“Q.—And, as a matter of fact, is it not true that as a result of your 
letters to those five hospitals"— 


Meaning the five Washington hospitals— 
“in the summer of 1937 you did get those five hospitals substantially to 


Promise compliance with that restriction? And by ‘that restriction’ 
I mean the Mundt Resclution.” 


And your answer was “No, sir.” 

Do you still stand on that testimony? A.—Yes, sir. 

Q.—Now I will hand you a sheaf of correspondence between 
you and the five Washington hospitals and ask you to answer 
some questions in regard to it. Did you not on July 27, 1937 
call the Washington Sanitarium’s attention to the Mundt Reso- 
lution? A.—yYes, sir. 

Q.—That is the first time you had ever done it, was it not? 
A—NO, sir. 

Q.—The Washington Sanitarium? A.—No, sir. 

Q.—When had you done that before? A.—In 1934. 

Q.—Oh, yes; when you sent out a round robin letter to all 
hospitals? A.—Yes, sir. 

Q.—Was this the first time you had done that specifically in 
regard to that hospital? A—So far as I can recall, that is 
the first time we had had any correspondence with this hospital 
since 1934, 

Q.—When did you say it had been approved for intern train- 
ing? A—I don’t recall. 

Q.—When had it been inspected last? A—I can't recall 
offhand. 

Q.—Did you not give that testimony yesterday? Did you 
not have a little notebook that you referred to? A—I gave 
you the dates when some of these had been inspected, but I 
don’t know which one it was. 

Q.—Had Washington Sanitarium ever been inspected before 
by Peterson? 4.—Yes, sir. 

Q.—When? A—I don’t remember when. 

Q.—Would you say it was 1933, the last time it had been 
examined? A,—I remember that one of these hospitals was 
examined in either 1933 or 1934, but I am not certain whether 
it was George Washington or Washington Sanitarium. 

Q.—After you made that suggestion to the Washington Sani- 
tarium they wrote back and asked you a question about it, 
did they not? A—yYes. 

Q.—And did they not say this: 

“Each application for staff appointment calls for the Medical Societies 
to which the applicant belongs. Would this meet the requirement of 
the resolution?” 


Is that correct? A.—Yes, sir. 

Q.—And did you not respond to that inquiry? 4.—Yes, sir. 

Q—And did you not say in response to that inquiry, on 
Oct. 5, 1937: 

“As far as the resolution of the House of Delegates is concerned the 
intention remains that all hospitals stipulate membership in the County 
Medical Society as the basis for the assignment of hospital privileges, 
The great majority of hospitals with which we have corresponded on 
this point have agreed that this is a good basis on which to operate.” 


Is that right? A—That was what the letter said. 

Q.—That is what you said? A—I didn’t write that letter. 

Q.—Did it not go out over your signature? A.—Yes. 

Q.—Then you were saying it, were you not? A—No, 

Q.—Are you not willing to take responsibility for it? 4—I 
have to take responsibility for what I send out, but that is not 
what I dictated. Hl 

Q.—Is not that what you would have dictated? A—No, sir. 

Q.—Was there anything wrong with it? 4d—It stated that 
the Council intended to stipulate that membership in a County 
acne must be required; and that was not the intention of the 

ouncil. 

Q.—Did you not write to Sister Rodriguez of Georgetown 
Hospital ? rgetown was one that was applying for approyal 
of residents, was it not? A.—Yes, sir. 

Q.—And did you not say in that letter: 

“What bility, if any, exists for the observance of this recom. 
mendation ge oe University Hospital?” — 


A—Yes, sir. 


— 
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O.—Were you not referring to and quoting the Mundt Reso- 
lution? A.—Yes, sir. 

O.—Did you not get back this answer from the Superintendent 
of that hospital : 


“The Executive Staff ruled in its last meeting’— 


This was as late as Oct. 18, 1937, was it not? A.—Yes. 
O.—(Continuing reading) : 
“that no physician shall be nominated or elected to any staff of the 
hospital unless he is a member of his local medical society or the 
American Medical Association. Doctors who are already on the staffs 
specified by you as not meeting these requirements will be notified to 
qualify within the year.” 


Is not that what she told you? A.—Yes. 

Q.—Did you not regard that as an assurance of compliance 
with what you wanted to achieve? 4.—Yes. 

O—Did you not write to Sister Margaret of Providence 
Hospital also in the summer of 1937, quoting the Mundt Resolu- 
tion, and asking the same question of that hospital? d.—Yes, 
sir. 

Q.—And when had Providence Hospital been last inspected? 
A—I don’t recall. 

O—Was it one of those that was applying for residency 
that spring? A.—Yes, sir. 

O.—Did you not say in the same letter that you had other 
criticisms of the hospital? A—Yes, sir. 

O.—And did you not say that— 

“As matters now stand we believe it quite likely that when this state- 


ment is submitted to the Council at their next regular meeting in 
November, internship approval will be withdrawn”? 


A—Yes. 

O.—Was not one of the reasons for the opinion that you so 
stated the fact that Peterson’s report disclosed that they were 
not confining their staffs to members of the American Medical 
Association? A.—No, sir. 

Q.—Did you point out in the letter that that criticism had 
no bearing upon this opinion of yours that the Council would 
withdraw the internship approval? A.—That was not men- 
tioned in that letter. 

QO—But you did call, in that letter, her attention to this 
criticism? A.—Yes. 

O.—You did quote the Mundt Resolution? A.—Yes. 

O=—You did ask for her compliance? A.—I asked what they 
proposed to do about it. 

Q.—Did not she write back to you and say: 

“No words can express my distress at the possibility of losing the 
American Medical Association’s approbation of our intern training school. 
Nothing will be omitted cither by the staff of the hospital or the super- 


intendent to prevent what would prove a dire catastrophe to Providence 
Hospital, the loss of its credit for intern training.” 


Did you not regard that as assurance that she would eliminate 
the things you criticized? A—Not necessarily all of them. 

O.—Well, you felt that that was sufficient assurance that all 
of them would be eliminated, when she said that nothing would 
be omitted. She told you nothing would be omitted, did she 
not? A.—I think she qualified that by saying that nothing 
that they could do—the approval of hospitals was not based on 
a requirement that every single recommendation should be 
carried out a hundred per cent. It was based on the entire 
picture of the hospital and its ability to give good training to 
interns. 

Q.—Did not she in that letter promise you one hundred per 
cent compliance, and did you not so understand it? 

Mr. Leahy:—The letter speaks for itself. Let us not argue 
with the witness. 

By Mr. Lewin: 

Q.—Is there any qualification of this statement? 

“Nothing will be omitted either by the staff of the hospital or the 
superintendent” — 


Is not that what she said? A.—I don’t recall that. You have 
the letter. 

Mr. Leahy:—The letter speaks for itself, if your Honor 
please. 

By Mr. Lewin: Fee 

—Did she not write to you again on October 12 and give 

7 tee assurances with regard to this Mundt Resolution 
requirement, in specific terms. A.—My recollection is that in 
that letter she said that the criticisms in the report were very 
well founded and that the staff had unanimously agreed to 


meet all of the suggestions. 


Ay, A.aEL AL. 


Q.—Did she not say this: 


“Members of the staff who did not belong to the Medical Society of 
the District of Columbia have been contacted and at the present time 
all members have submitted their applications for membership, so that 
now, with those exceptions, all members of our staff are members of the 
American Medical Association or affiliated with its constituent societies.” 


Is that right? A—I don’t have the letter before me, but 
that may be a correct statement. 

O.—The letter is right before you, Dr. Cutter. That is 
why I gave you the exhibits. That is Exhibit No. 241. I 
think I have quoted that letter correctly. A—I think you 
have, too; but I could not verify it without seeing it. 

Tue Court:—Would it not be better if you pointed it out 
and saved time? 

Mr. Lewin:—I think you are right, your Honor. 

Tue Court:—Point out the paragraph to him. 

Mr. Kelleher:—Yes, your Honor (handing a letter to the 
witness). 

The Witness:—Yes, Sir; that is as you read it. 

By Mr. Lewin: 


Q.—And she was assuring you then that she was taking 
steps to comply with the Mundt Resolution? A.—Yes, sir. 

Mr. Leahy:—I object. The letter speakers for itself. 

Mr. Lewin:—I think it does, but as the witness has had 
difficulty with it— . 

Tue Court:—Then you both agree, so I guess the objec- 
tion is well taken. 


By Mr. Lewin: 


O.—Let us turn to George Washington University Hospital. 
In August 1937 you made the same suggestion to George 
Washington Hospital, did you not? A.—That is right. 

Q—And you got a reply from the Medical Director, Dr. 
Bloedorn, did you not? A.—Yes, sir. 

O—He did not say anything about the staff membership 
requirement in that first letter, did he, so that you had to 
write again? A—He did not reply at all for quite a long 
ume That is why I had to write a second time. I got no 
reply. 

O—When you wrote again you said this: 

“Has any action been taken with respect to the resolution of the 


House of Delegates on the subject of staff membership contained in our 
letter of August 23?” 


You wrote that in October 1937, did you not? A.—That is 
correct. 

QO.—And then he responded to that, did he not, on Novem- 
ber 4? A— Yes, sir. 

Q.—Did he not say: 

“With respect to the resolution of the House of Delegates on the 
subject of staff membership, we find that only nine members of the total 
staff are not members of the local medical society, and that of these nine, 
six are full time members of the staff of St. Elizabeths Hospital in the 
department of psychiatry. As we do not have a psychiatric department 
in George Washington University Hospital, these members are used 
primarily in a teaching capacity for our medical students who go to 
St. Elizabeths Hospital, which, as you know, is a psychiatric institution.” 


Then did he not say this: 
“The problem, then, is reduced to three members of the clinical staff.” 


A.—Yes, sir. 

Q.—Did you not take that as assurance that you were going 
to have compliance with the Mundt Resolution in that hospi- 
tal? A.—It does not indicate complete compliance, because 
there were nine who were not members. 

O.—Did he not explain that that problem was reduced to 
three; that six of them were on the teaching staff of a psy- 
chiatric institution? .A.—But they were not members of the 
District Society. 

Q.—He told you he was going to reduce that very shortly. 
Is not that what he assured you of? A.—That is what he 
said; yes. 

O.—Let us turn to the Columbia Hospital, which is the last. 
You adopted the same technic with regard to that institu- 
tion, did you not, in the fall of 1937? 

Mr. Leahy:—I object to the characterization, 

Tue Courr:—Yes. Omit the characterization. 

By Mr. Lewin: 

O.—You adopted the same method with regard to Columbia 
Hospital, did you not? A.—The same kind of a letter was 
sent to Columbia Hospital. ; 

O.—He did not reply to it, did he, from September 8 until 
in Moussa! A—Oh, no; he replied on the 14th of Sep- 
tember, 
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Q—Oh, Did he? He did not reply with regard to the 
Mundt Resolution, did he? A.—There was no reference to it 
in that letter. 

Q.—So you wrote him on Noy. 3, 1937, again, asking if he 
was in position to report any action on the Peterson report, 
and saying, did you not— 

“This present inquiry also extends to the resolution which was quoted 
in our letter of September 8 relating to County Society membership as 
a basis for hospital privileges.” 


A.—tThere were two letters in between there, but this letter 
is correct. 

Q.—And did you not receive a reply, then, to that inquiry, 
from the superintendent of Columbia Hospital on Nov. 5, 1937? 
A,—Yes, sir; November 5. 

Q.—Did he not say: 

“As for the demand that physicians on the staffs of hospitals approved 
for intern training should be limited to members in good standing of 


their local County Medical Societies, it meets with the approval of the 
Medical Board as regards future appointments.” 


A—Yes. 

Q—(Continuing reading) : 

“So far as known, all the present members of the staff of this hospital, 
except one, are members of the District Medical Society. The exception 
is a man of long service in the hospital and of high standing in the 
profession. His reasons for not belonging to the society are probably 
personal, and nobody on the Medical Board suggested that any action 
be taken in his case.’ 


A—Yes, sir. 

Q.—Did you not find that reply satisfactory and a substan- 
tial compliance? A.—Yes, sir. 

Q.—Was Columbia then approved for intern training? A— 
No, sir. 

Q.—Was it approved for intern training later? A—No, sir. 

Q.—Why were you bringing the Mundt Resolution to the 
attention of the Columbia Hospital? Did you go outside of 
the hospitals that you were approving for intern training to 
enforce this resolution? .A.—I think it was just a matter of 
routine that it got in there by accident, because it never was 
an intern hospital. It is a special hospital. 

Q.—You had more correspondence on this subject with 
Columbia than you did with any of the others, did you not? 
A—I would not say it was more than we had with any of 
the others. 

Q—Any of the other five here; is not that right? A.—I 
don’t know the exact number of letters. It may be. 

Q.—As a matter of fact, most of this correspondence that 
we have called your attention to was after you had had occa- 
sion to read Dr. Woodward’s article which Dr. Fishbein pub- 
lished in THE JoURNAL OF THE AMERICAN MEDICAL ASSOCIA- 
TION regarding Group Health; is not that right? A—The 
correspondence began on the 8th of September and was followed 
up on the 14th, 17th and 29th of September. It was not until 
November that any letter was written after the publication of 
that article. 

Q.—The article was published on October 2? A.—That is 
right. 

6/25 Ne Dr. Woodward had been writing it through the 
summer? A.—I don’t know anything about that. 

Q.—Had he not submitted a draft of it early in September? 
A—I don’t know. 

Q.—You do not know anything about that either? A.— 
Certainly not. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q—Doctor, your attention was called on cross examination 
to page 40 of the proceedings of the House of Delegates of 
the American Medical Association in Atlantic City, June 7 
to 11. Did you read this at that time, Doctor? d.—Yes, sir. 

Q.—What reference was there particularly in there as to 
your Council and the Judicial Council? A—We invited the 
representatives of the Judicial Council to meet with the Council 
on Medical Education and Hospitals and find out what this 
was all about. 

Q.—What what was all about? A.—They wanted coopera- 
tion from our Council. cae 

Q.—Who wanted it? A —The Judicial Council wanted some 
cooperation from our Council, 

Q.—With reference to what? 4.—With reference to the 
practice of medicine by hospitals, particularly in connection with 
the department of Radiology. 

Q.—Just stop there for a moment. Did this cooperation 
which the Judicial Council wanted with your Council have 


anything to do with group practice, prepayment plans, con- 
tract practice of medicine, or anything of that sort? 4— 
Nothing at all. 

Q—To what did it relate? 4—It related to the practice 
of some hospitals of going into the practice of medicine through 
their radiologic department and furnishing radiologic service to 
the public, and in connection with that they very frequently 
exploited their radiologist. 

Q.—What was it you objected to, or what did the Judicial 
Council object to, and why was cooperation desired between 
both of you in regard to that feature? A.—It was a situation 
which occurred in some hospitals wherein the hospital might 
make $50,000 or $70,000 on its radiologic department, and then 
employ a man to do the work at perhaps a salary of $5,000; 
and the practitioners in those localities, and particularly the 
radiologists, felt that that was a very unfair arrangement, and 
they had appealed to the Judicial Council to see if something 
could be done to stop it. 

Q.—Did your Council also think that something ought to 
be done to stop the exploitation of patients by a practice of 
that kind? A,—Yes, sir. 

Q.—Did the profession feel the same way? A—Yes. 

Q.—And is that what you all were going to cooperate 
together to try to prevent? A.—Yes, sir. 

Q.—Did it have anything to do with G. H. A.?2 “f.—Not 
a thing. 

_Q.—It had nothing to do with contract practice? .4.—No, 
sir. 

Q,—Or the Mount Sinai Hospital, or the Milwaukee Medical 
Association? A.—No, sir. 

Q.—It was restricted, then, as I understand it, solely and 
only to the practice which you have just related in certain 
hospitals under circumstances in which you thought the public 
and the patients were being exploited ? 

Mr. Lewin:—I object to that, as leading. 

Q.—This is the proceedings of the House of Delegates of the 
American Medical Association, June 10 to June 14, 1935. I now 
direct your attention to those portions of the minutes carried 
on pages 40 and 41. Glance down those, please. A.—Yes, sir. 

Q.—Did that particular report contained therein have any- 
thing to do whatsoever with the group practice of medicine or 
contract practice of medicine or prepayment plans or however 
you might describe them? A—No, sir. It had reference to 
this radiology situation. 

Q.—Is that another volume of the minutes of the House of 
Delegates at the same session? A.—No, sir. That was at the 
session of 1935, two years prior to this. 

Q.—How long had your Council or the Judicial Council been 
discussing this matter of hospitals exploiting in the manner 
which you have stated? d.—During the two years intervening 
between these two reports. 

Q.—What was the purpose, then, which you set forth in the 
report, or your Council recommended to the House of Dele- 
gates? A—I don’t know just where that is. 

Q.—Can you give it to us from memory without taking time 
to run down through all that book? 4.—I don’t believe I can 
give it to you from memory, but the general tenor of it was 
that we had had conferences between the Council on Medical 
Education and the Judicial Council and we had tried to 
cooperate with the Judicial Council by securing for them 
information concerning the operations of hospitals in their 
radiologic departments. 

Q.—You speak in the 1936 minutes about a plan which was 
to be devised. Did you not use the words in there that it would 
take some time to work out a plan? 4.—Yes. 

Q.—Was a plan ever worked out? A.—Not a very satis- 
factory one. - 

Q.—Was this practice which you were complaining about at 
that time finally stopped? A.—I don’t think so. ; 

Q.—Doctor, what other agency, if any, is there in the United 
States which examines hospitals and_ investigates hospitals to 
keep them up to standards? d.—The American College of 
Surgeons. 

OQ—What distinction, if any, is there between the examina- 
tion which you make of oe, and that of the American 
College of Surgeons? A.—The examination which we make 
of hospitals in directed to their educational program for interns 
and residents. The examination which the College of Surgeons 
makes is not directed to the educational function of the hos- 
pital, but rather to the function of medical care to 
its patients—medical and surgical care; the approval of 
the College of Surgeons is based upon an examination of the 
hospital with reference to its ability to previde good, sound 
medical care for its patients. 
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O.—When was it that the American College of Surgeons 
first began its investigation of hospitals? 

Mr. Kelleher:—I1 object, your Honor. I do not see any 
relation between those questions and the questions on cross- 
examination by Mr. Lewin. 

Mr. Leahy:—I am going to fit it into the Milwaukee situa- 
tion. 

Tue Court:—I will permit it as a preliminary question. 

A—The College of Surgeons was founded in about 1913 or 
1914, and I think that its program of inspection of hospitals 
began just after the War, in 1918 or 1919, 

By Mr. Leahy: 

O.—Is there any other agency, other than those two, which 
can protect the standards of hospitals? A.—There is no other 
agency which has facilities for inspecting hospitals. 

O.—How long has the inspection of hospitals by the American 
Medical Association been recognized ? 

Mr. Lewin:—Objected to as immaterial, irrelevant, and 
beyond the scope of the cross examination, and improper 
redirect. ; 

Mr. Leahy:—It is just along the line of the cross examina- 
tion with reference to the value of the approval. 

Mr. Kelleher:—The American College of Surgeons? 

Mr. Leahy:—It is the American Medical Association that 
I am asking about. 

Tue Covurt:—Objection overruled. 

A—The American Medical Association changed the title of 
the Council from Council on Medical Education to Council on 
Medical Education and Hospitals in 1919 or 1920, and the actual 
visitation of hospitals began a few years later. I cannot remem- 
ber exactly whether it was 1923 or 1924, but it was about 
that time. 

By Mr. Leahy: 


O.—From that time down has the approval which you have 
ey been recognized generally throughout the United States? 
A—Yes, sir. 

O.—Is it recognized now by the United States Government 
itself? 4—I don’t know that the Government is particularly 
interested in the approval for internships, but our registration 
of hospitals is utilized by the Government very extensively. 

O.—Is it utilized now on the question of the national defense? 
A—Yes;; it is. 

Mr. Lewin:—Wait a minute. 

Mr. Leahy:—It is on the question of the value of approval. 

Tue Covurt:—I will sustain the objection. We are dealing 
with a different period here. 

By Mr. Leahy: 


Q.—In the matter of the Milwaukee situation, Doctor, is it 
a fact or not that the Council would or would not approve a 
hospital which had on its staff five men whom the majority 
of their own physicians in a given locality did not consider 
worthy to belong to the Association? 

Mr. Kelleher:—Objected to as leading, your Honor. 

Mr. Leahy:—I have got to make it leading. 

Mr. Lewin:—Why? 

Mr. Leahy:—I will change it. 

Mr. Lewin:—You have already asked it. 

By Mr. Leahy: 


Q.—What is the attitude of the Council with reference to 
any hospital, whether it is in Milwaukee, Seattle, Chicago, 
Washington, D. C., Boston, or any other city that you can 
think of, which retains upon its staff five doctors who have 
been expelled from their local medical society by the vote of 
the majority of the members as being unworthy of belonging 
to the society? A.—The Council would feel that such hospital 
did not conform to the requirements of the essentials for a 
registered hospital. ; 

Q.—We have been renin about these essentials for a 
registered hospital. I think that three of them were identified 
yesterday in evidence. Will you identify now which one you 
refer to when you say the essentials for a registered hospital ? 
A.—This one (indicating). 

Q.—How is it numbered? A. Defense II. 

Q.—Of what importance is the membership of the staff in a 
hospital? A.—It is of the greatest importance. 

Q.—Why do you say that? A.—Because the character of the 
service which is rendered in the hospital depends upon the char- 
acter and qualifications of the physicians who compose its staff. 

Q.—Under these Essentials of a Registered Hospital does 
the ethical standing of a doctor who is on the staff come into 
consideration also, as well as his ability? 

Mr. Lewin:—Objected to, unless he defines the word 
“ethical.” , 

Mr. Leahy:—1 will. 


Tue Court:—Objection overruled. 

A—Yes; it does. 

By Mr. Leahy: 

Q.—When you use the word “ethical,” to what do you refer, 
Doctor? A,—To the principles of ethics adopted by our Asso- 
ciation. 

QO.—Are those principles of ethics also recognized by others 
than the American Medical Association? 

Mr. Lewin:—It makes no difference, and I object. 

Mr. Leahy:—Oh, yes, if your Honor please. If I can show 
generally that the principles of medical ethics are those prin- 
ciples under which all doctors practice whether they belong 
to the American Medical Association or not, it is perfectly 
proper. 

Tue Court:—Objection overruled. 

By Mr. Leahy: 


Q.—Are those principles of ethics recognized by all doctors 
in the United States, regardless of membership in the American 
Medical Association? A.—They represent substantially the 
principles of ethics which are recognized by all physicians, 
whether they are or are not members of the Association. 

Q.—How long have those principles of ethics been recognized 
by doctors practicing medicine? 

Mr. Lewin:—I object to it on the ground that this witness 
carinpt have knowledge that all doctors subscribe to these 
rules. 

Tue Court:—No. I think that question is too broad. You 
may ask him how long they have prevailed. 

Mr. Leahy:—I want to bring out that those principles of 
ethics have been in force for centuries. 

Tue Court:—I am saying that he may state how long they 
have prevailed. 

By Mr. Leahy: 

Q.—How long have those principles of ethics been in force, 
Doctor? A.—They usually trace back to the time of Hippoc- 
rates. 

Q—Do you know how long ago that was? A.—Two thou- 
sand four hundred years ago. 

O.—What is the attitude of the Council of which you are the 
secretary where a hospital retains upon its staff five men who 
refuse to abide by and to perform in accordance with those 
principles of ethics? 

Mr. Lewin:—He has already gone over this. He says they 
aren upon them and they try to kick them out of the hos- 
pitals. 

Tue Court:—I did not hear him say that. Do not charac- 
terize it in your own way. You are informing the court that 
he said a certain thing. He did not say that. When counsel 
undertake to tell me what has occurred, I want it stated with 
substantial accuracy. 

Mr. Lewin:—He did not use those words, but he certainly 
said that in substance? ; 

Tue Court:—What is the question, please? 

(The pending question was read by the reporter as above 
recorded.) He may answer that. 

The Witness:—The Council would consider that such a hos- 
pital did not conform to the standards for a registered hospital. 

By Mr. Leahy: 


O.—What action, then, would the Council take with reference 
to those five doctors, if any? A.—None with reference to them. 
It would take the hospital off the registered list. 

Q.—And that registered list is made up of hospitals who seek 
registration thereon— 

Mr. Kelleher:—Objected to as leading. 

Tue Court:—I think that is quite leading. 

By Mr. Leahy: 


Rl you require any hospital to seek registration? A— 
oO, sir. 

O.—Is it not their voluntary act and request? A,—Entirely, 

O.—And what you do then is to withdraw the privilege of 
registration from a hospital; is that right? A.—That is it. 

O.—Do you still leave it free for the hospital to keep those 
doctors on their staff if they want to? A.—Certainly. ; 

O.—Does your Council in any way undertake to impose its 
will upon the administration of any hospital? 

Mr. Lewin:—May we haye some ruling on these leading 
questions, your Honor? 

Mr. Leahy:—They have got to be leading. 

Mr. Lewin:—I don’t know why. This witness is an intelligent 
witness, and very much interested. 

Mr. Leahy:—I know he is; there is no doubt about that. 

Tue Courr:—I think that question may be answered, Try 
to avoid leading questions. 
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«4—The Council does not try to impose its will on any hos- 
pital. 

By Mr. Leahy: 

Q.—For instance, in the city of Washington, when these 
letters were written, this correspondence back and forth with 
George Washington, Georgetown, Columbia, and so forth, when, 
for instance, you found that on the George Washington Hos- 
pital staff there were nine doctors who were not members of 
the Medical Society, six of whom were in St, Elizabeths Hos- 
pital, three of whom were not members of the Medical Society: 
what action did your Council take with regard to withholding 
approval from George Washington University Hospital? A— 
None at all. 

Q.—In the case of Columbia Hospital what action did you 
take? A.—None at all. 

Q.—And_ that was after you read the Woodward article, 
was it not? A.—Yes. 

Q.—What did you do with reference to the Washington 
Sanitarium? A.—Nothing. 

Q.—Did_ you, in connection with any single Washington 
hospital, Doctor, officially or otherwise exert threats or any 
pressure to compel the hospitals to have on their staffs only 
members of the local society? 

Mr. Lewin:—Objected to as leading. 

Tue Court:—I do not think that is leading. I think that 
is a proper question. 

A—No, sir; we did not. 

By Mr. Leahy: 


Q.—Would you kindly point out to me where in these Essen- 
tials of a Registered Hospital you refer to the staff? A—In 
is paragraph which is numbered Arabic Two under Roman 

ne. 

Q.—Point it out to me. A—Right here (indicating). 

Q.—Are there any other places about the staff? .4.—Under 
Roman Three there are more details about the medical staff. 

Q.—When a hospital applies for approval to your Council 
for registration for intern training or for residencies, does the 
hospital receive a copy of this (indicating)? A—It does. 

Q.—The hospital therefore knows in advance of its applica- 
tion what requirements it must fulfil if it expects the applica- 
tion to be granted? A.—Certainly. . 

Q.—And these you think are the essentials (indicating) ? 
A.—Yes, sir. ; 

Q.—And you so publish them, do you? A.—Yes, sir. 

Q.—And they are the very essentials which a hospital ought 
to have in the public interest? 

Mr. Lewin:—Objected to as repetitious and leading. 

Tue Court:—That is very leading. It speaks for itself. 

Mr. Leahy:—May I just read briefly from the Essentials 
of a Registered Hospital, prepared by the Council on Medical 
Education and Hospitals of the American Medical Association? 

(Mr. Leahy read to the jury the “Essentials of a Registered 
Hospital.’’) 

By Mr. Leahy: 

Q.—Now, Doctor, under subparagraph 7 of paragraph 3 on 
page 2 of this exhibit, I find this: 

“Staff meetings should be held for the review of the work of the 
hospital, the discussion of resolutions and reports of autopsies and patho- 


logic studies, the presentation of papers and such other matters as 
concern the professional work of the hospital.” 


In your examination of hospitals what does your Council 
do should it find that a hospital is not following what the 
Council considers essentials of a registered hospital? A—The 
first thing we would do would be to notify the hospital of the 
things that we consider to be lacking, and if they were things 
that could be reasonably corrected we would allow them to go 
on and correct them. 

Q.—Take a look at that examination which was made into 
Providence Hospital, Doctor (indicating). _ Without going 
through the whole report, did you find therein what you con- 
sidered to be a failure to live up to certain essentials as laid 
down in that exhibit, which Providence Hospital had, before 
it had its application granted? 5 

Mr. Lewin:—Objected to as leading, 

Mr. Leahy:—It could not be leading. 

Mr, Lewin:—The answer is just yes or no. 

Mr, Leahy :—That is all. : 

Tue Courr:—I do not think that is leading. Where you are 
referring to some connection that involves a certain practice 
the question has got to be directed to the practice to which 
you have reference, ; ; 

Mr, Lewin:—May I make a suggestion with regard to that, 
your Honor? 

Tue Court :—Yes. 


Mr, Lewin:—I do not see why it would not be proper exami- 
nation to ask him what he criticized about Providence Hospital. 

Mr, Leahy:—I will ask him that in the very next question. 

Tue Court:—That is all right if it does not open up too 
broad an answer. In view of the extensive ground that this 
case has covered I want counsel on both sides to direct their 
questions in such a way that it will bring it down to the very 
thing which you have in mind. I think counsel must endeavor 
to avoid what are in their nature clearly leading questions, 
but I do not want to be too strict about it on either side. 


By Mr. Leahy: 


Q.—Did you find certain criticisms which relate to the essen- 
tials of a registered hospital? A—This has to do with an 
internship hospital, Mr. Leahy. There are in the summary— 
without going into the reports—five points noted regarding 
which it was suggested that improvements should be made. 

Q.—Did you send a copy of that report with those five 
points for correction, to Providence Hospital? A.—Yes, sir. 

Q.—Does that report contain anything at all to the effect 
that Providence Hospital must comply with the Mundt Resolu- 
tion? A.—No, sir. 

Q.—Does that report on the five essentials which must be 
corrected in any way refer to anything about the staff or its 
membership? A.—No, sir. 

Q.—Let us take one other hospital that was brought to your 
attention in the shape of a letter. I am going to show you 
now a letter which was brought to your attention on cross 
examination, and you said it was a letter which went out but 
that you did not think you dictated. A—I know I did not 
dictate it. 

Q.—Let me ask you, Doctor: How many people in your 
Council are there who handle correspondence? 

Mr, Lewin:—It has already been testified to, 

Mr. Leahy:—I don’t think it has. 

Mr. Lewin:—You asked him that on direct examination. 

Tue Court:—It has been asked, but he may answer it again. 

A.—There are four men in my department who handle cor- 
respondence. 


By Mr. Leahy: 


Q.—I will ask you if it is humanly possible for you to take 
care of all correspondence that comes into the office? A.— 
No, sir. 

Q.—What discretion, if any, do you give to the others in 
your Council in the matter of answering correspondence? A— 
I ask them to prepare letters in reply to inquiries that come in, 
and submit them to me for signature. 

Q.—Whether you wrote it or dictated it or whether you did 
not, there was read to you from this letter the word “edict.” 
Do you recall that? A.—I remember reading it this morning. 

Q.—Listen while I read it, so we will all know what it was 
all about. This is on the letterhead of the American Medical 
Association. It is dated July 22, 1938, to the Superintendent 
of Tampa Municipal Hospital, Tampa, Florida: 


“Thank you for your letter of June 29 in which you invite the 
Council to send a representative to assist you in the solution of certain 
problems now confronting the Tampa Municipal Hospital. 

“It is unlikely that we can release one of our staff men now or in the 
near future, since the field work is necessarily planned well in advance. 
You may be sure, however, that the Council desires to be kept informed 
of what developments may take place. If later it seems desirable a visit 
may be arranged. The Council is well aware of the situation existing 
in Tampa between the Hillsboro County Medical Society and the doctors 
serving the Latin population through fraternal clubs on a contract basis. 
The physician of the hospital has always been under the purview of the 
Council. A reasonable amount of time has elapsed during which a solu- 
tion might have been effected.” 


Then it says that the Council on Medical Education and 
Hospitals is carrying out the edict of the House of Delegates 
of the American Medical Association, and it quotes the resolu- 
tion, and it goes on to say— 


“The principle involved is one of unethical contract practice by mem- 
bers of your hospital staff. This is in conflict with the resolution as well 
as with your own staff constitution and by-laws. No action for removal 
of the hospital from the approved list will be taken immediately, and I 
believe the Council can see its way clear to carry the name of the Tampa 
Municipal Hospital in the forthcoming list to be Printed in the Educa- 
tional number of Tux JourNaL oF THE AMERICAN MeprcaL ASSOCIATION, 
Aug. 27, 1938. If a satisfactory settlement cannot be made during the 
current year, the recognition of the hospital by the Council may be 
jeopardized.” 


Now let me ask you this: _If_a hospital is operating in 
conflict with its own staff constitution an by-laws, what effect 
would that have with respect to the Council’s recognition of 
the hospital so acting in violation of its own staff constitution 
and by-laws? A.—It would be as a serious 
of the standards which we have proposed. 
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O—In this particular case is it a fact that you did publish 
that hospital in the A. M. A. Educational number of THE 
JournaL? A.—yYes. 

O.—And you gave them a year in which to try to effect an 
improvement? A.—That is what was stated in that letter; but 
actually no action was taken at the end of the year. 

O.—None whatsoever? A.—No, sir. 

O.—They remained on the register? A.—Yes, sir. 

O.—Now, this is a letter which was shown you, dated March 
28, 1938, going out to Dr. C. W. Knudsen, president of the 
King County Medical Society, Seattle, Washington. This was 
brought to your attention, and you recognize it now? A.—Yes. 

O.—Let me read the letter so that we will know what is 
going on, It is dated March 28, 1938, addressed to Dr. C. W. 
Knudsen, President, King County Medical Society, Medical 
and Dental Building, Seattle: 

“Dear Dr. Knudsen: We appreciate very much your continued interest 
in the work of the Council and your offer to assist us in obtaining full 


compliance with the resolution of the House of Delegates pertaining to 
staff appointments in hospitals approved for intern training.” 


Stopping there for a question, Doctor: Does the staff of 
a hospital which is approved for intern training have more 
importance from the standpoint of selection of membership than 
the staff of another hospital which is not engaged in intern 
training? A.—Yes; it does. 

Q—Why? A —Because they are responsible for teaching 
these young men who have come to them for such instruction. 

O—What effect, in your judgment, is it with respect to 
the ethical practice of one who is teaching younger doctors? 
A—He should be a good example to the men he is teaching. 

Q.—Is that what you have in mind with reference to the 
staff which you state in your Essentials of a Registered Hos- 
pital, that it must be an ethical staff? A—Precisely. 

O.=—In other words, are you looking out for the young men 
who are coming up to be doctors? A.—Yes. 

QO—What part does your Council play in seeing that the 
proper standards of the practice of medicine are taught to those 
young men who are coming on to be the doctors of tomorrow? 
A—tIn the examination of the hospitals we always try to 
ascertain whether the practice which is carried on there is 
satisfactory and in accordance with modern standards. 

O.—Continuing the letter: 

“We are sending under separate cover the staff lists recently sub- 
mitted by doctors and hospitals of Seattle and shall be glad to receive 
your notification of the number of staff physicians who are not members 
of the County Medical Society. Some of the hospitals failed to submit 
on the last information blank the names of physicians having staff 
privileges. We are writing for up-to-date staff lists and shall send them 
on to you at the earliest opportunity. All information regarding County 
Medical Society membership will be particularly useful to us at this time, 
since we are now contemplating a survey of the Seattle hospitals shortly 
after the American Medical Association convention in San Francisco. So 
far it has not been necessary to take drastic action, since prompt results 
have usually been obtained by less formidable action on the part of the 
Council. We feel certain that the cooperation of the King County 
Medical Society will be of great help to the Council in this matter.” 


Can you tell us what the purpose of the Mundt Resolution 
was? A—You mean, the purpose of the House of Delegates 
in adopting it? 

O—Yes. A.—I presume— 

Mr, Lewin:—Wait a minute. 


By Mr. Leahy: 


O.—Were you present at its adoption? 

Mr. Lewin:—Just a minute, please. I object and move that 
the answer be stricken. 

Tue Court:—Yes. 

Mr. Leahy:—Very well. 

By Mr. Leahy: 

Q.—Have you told us how many hospitals have adopted the 
principles set forth in the Mundt Resolution? A.—No, sir. I 
don’t know. : : 

Q.—Have you any information upon it at all? A—No defi- 
nite information. : 

Q.—Doctor, do you now recall whether any of the hospitals 
in the city of Washington, outside of Georgetown University 
Hospital, adopted the rinciples as set forth in the Mundt 
Resolution? A.—I don’t recall exactly what their action was, 
but I think that it was shown a few moments ago that Proyi- 
dence Hospital took some similar action. But whether it was 
precisely the same or not I could not say. 

O—In the letter of transmittal to you from Georgetown 
Hospital, which was just brought to your attention a short 
while ago, it is stated that the Executive Committee at its 
last meeting had put into effect the principles stated in the 
Mundt Resolution. Do you recall that? A.—Yes, sir. 
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O.—Do you recall the date of the meeting of the Executive 
Committee? A.—That was not indicated. 

Q.—After you read the Woodward article in October of 
1937, Doctor, what did you do toward bringing the Mundt 
Resolution to the notice of the other hospitals in Washington 
which had not been examined? 4.—Nothing. 

Q.—Did you personally, or through anybody else, bring the 
Mundt Resolution to their attention? A.—No, sir. 

Q.—Was anything done with respect to the Washington 
hospitals differently from what was done with reference to 
every other hospital in the United States, so far as the Mundt 
Resolution was concerned? A.—There was nothing different. 

Mr. Leahy:—May I just look over my notes, your Honor? 

Tue Court:—I will give you an opportunity to look them 
over during the recess. We will take our recess now until 
1: 30. 


Marcu 11—ArrerNoon 


RE-DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


Q.—Doctor, I wish you would identify for us these as the 
Principles of Ethics of the American Medical Association. 
A—Yes. 

Mr. Leahy:—I should like to read them. They will have 
to be read sometime, your Honor. I might as well do it now. 

Ladies and gentlemen of the jury: These are the Principles 
of Medical Ethics: 

At this point the entire “Principles of Medical Ethics” was 
read to the jury. 

By Mr. Leahy: 


Q—Doctor, there was just one further question I wished 
to ask you in connection with a letter which was shown you, 
and I will identify it by date, July 22, 1938, from the Tampa 
Hospital. Do you recall whether the Tampa Hospital, at the 
expiration of the year which you gave that hospital to adjust 
whatever problem they had between them down there had so 
adjusted that problem so that they remained on the register, 
or were they taken from the register? Ad—They were not 
taken from the register. 

OQ—At what time were they not taken from the register? 
A—A year after that letter was written. 

OQ—Were they at any time subsequently thereto, if you 
know, removed from the register? A —I think not. 

Mr. Leahy:—That is all. 


RE-CROSS EXAMINATION 
By Mr. Lewin: 


Q.—Is it not true that those doctors who had been engaged 
in Tampa in rendering medical services to these fraternal clubs, 
to these groups with a Latin population, and who had been 
on the staff of the Tampa Municipal Hospital, were required 
to resign from the staff of the Tampa Municipal Hospital? 
A—I couldn’t say whether they were required to resign; I 
think they did resign. 

Q.—The hospital dropped them as a result of your activi- 
ties? A—I think not. 
goer hospital dropped them; you will agree with that? 

—Yes, 

Q.—Now, before they did resign you did withdraw regis- 
tration from that hospital? -A.—WNo, sir. 

Q.—Didn’t your Council drop the Tampa Municipal Hos- 
pital for this reason and only reinstate them because a suit 
for _an_injunction was filed? A.—I think not. é 

Q.—You think not? Let me ask you this question: I think 
I was misinformed. Is it not a fact that the Tampa Municipal 
Hospital dropped these doctors from its staff and those doc- 
tors sought an injunction against the hospital, and after they 
obtained that injunction, didn’t your Council withdraw its 
approval from that hospital? ; q 
Mr. Leahy:—There are two or three questions involved in 

hat, 

Tue Courr:—You might ask the witness if he understands 
the question. 

By Mr. Lewin: 

Q.—Are you confused by that question? A.—Yes. 

O.—Then I will divide it up. First, didn’t. the Tampa 
Municipal Hospital drop these doctors in question from its 
staff? A.—That is my recollection, : 

.—And didn’t those doctors go into court and obtain an 
injunction preventing that discharge? A.—Something of that 
sort occurred; I am not certain of the details. 


U.S.A. 0s ADM 297 


Q.—And after that didn’t you notify that hospital that your 
Council was withdrawing its approval from that hospital? 
A—Not within the period covered by this investigation, 

Q.—Oh, well, now, I didn’t ask you that. I asked you if 
after that time, didn’t you then take action and withdraw 
them from your approved list? A.—It was quite a long time 
after that. 

Q.—Specifically, wasn’t it Feb. 17, 1940, and isn’t that a 
copy of your letter to the hospital? .4—That is a correct 
copy of the letter of Feb. 17, 1940. 

O,—(Reading :) 


“My Dear Mr. McKay: The Council on Medical Education and Hos- 
pitals, mecting on February 11, voted to withdraw approval for the 
training of interns at the Tampa Municipal Hospital. As a result of the 
changes which have been made recently in the organization of the medical 
staff, the Council is convinced that the hospital is no longer capable of 
fulfilling the requirements fixed by this Council and ratified by our House 
of Delegates.” 


Weren’t the changes in the organization of the medical staff 
referred to this reinstatement of those doctors produced by 
their injunction suit? A—That was one of the changes. 

Q.—Was that one of the changes referred to in this letter, 
which caused you to withdraw approval for intern training at 
that hospital? .Ad—The changes referred to in the letter were 
that the entire staff of the hospital had been changed and 
within six months thereafter had undergone an almost com- 
plete change again, so that there was no continuity of service 
or supervision over the training of interns. 

Q.—Weren’t the changes that you referred to in this letter, 
and which caused you to act in withdrawing that approval, 
the fact that these doctors whom you had objected to were 
reinstated on the staff of the Municipal Hospital by order of 
the equity court down there? .dA.—That was not the only 
reason. 

Q.—That was one of them? A—That was one of them. 

Q.—And wasn’t the other one, the other change in the staff, 
that the rest of the staff, members of the A. M. A., withdrew 
from the Tampa Hospital when these doctors were reinstated 
by the court? .A.—WNo, I think not. 

Q.—Is there any truth in what I have asked you? A—I 
know that a good many of the members of the society did 
stay on the staff. 

Q.—And a good many left? A—Some of them. 

Q.—Because the court had reinstated these physicians you 
objected to? 

Mr. Leahy:—That is objected to. 

THE Court :—How does he know that? 

Mr, Lewin:—He said, as a result of the changes which were 
made. 

By Mr. Lewin: 

Q.—I just want to ask him about this other change, whether 
the other change in the medical staff which you refer to in that 
letter was not the change that resulted when a group of 
A. M. A. doctors left that hospital because these other doctors 
to whom you objected had been reinstated by the Court? 
A—TI couldn’t say whether that was the reason why they left, 
but all I can say is there was a complete change in the staff 
of the hospital at one period, and within six months a complete 
change again, and we notified the hospital that if they couldn’t 
keep a staff more regularly than that we couldn’t depend on it 
to carry out our educational program. 

Q.—But there was a substantial change in the personnel of 
the staff shortly after the injunction suit was decided? A— 
There were two almost complete changes of the staff within 
six months or so. 

Q.—Didn’t you understand that there was a connection 
between those changes and the injunction action? A—TI have 
forgotten just where the injunction action came in. 

Q.—The principles of medical ethics were introduced through 
your testimony. Do you recall that provision of the principles 
which says that contract practice may be unethical if it is con- 
trary to sound public policy? A.—Yes. 

Q—Do you understand that to mean that the American 
Medical Association is the judge of what is sound public policy 
in connection with contract practice? A—The American 
Medical Association would have to judge how to apply that 
phraseology in their consideration of the evidence. 

O.—Doesn’t it usually act in that regard through the Judicial 
Council? A—Yes. 

O.—And don’t you know it to be the fact that the Judicial 
Council has consistently failed to define what they mean by 
“contrary to sound public policy”? —I am not aware of that. 


Q.—Aren't you aware of these transactions in the Judicial 
Council which I now read you, from Exhibit 137: “The 
secretary” — 

These proceedings were Nov, 12, 1937— 

“The secretary presented the request of Dr, Kingsley Roberts, Medical 
Director of the Bureau of Cooperative Medicine of the Cooperative League 
of the United States of America, for definitions of ‘solicitation,’ ‘adver- 
tising,’ and ‘contrary to good public policy.’ “No definite action was 
taken by the Council but there was no objection to giving Doctor Roberts 
the definition of ‘solicitation’ as adopted by the Judicial Council. The 
Judicial Council has never defined the terms ‘advertising’ or ‘contrary to 
good public policy,’ ”’ 


Didn’t you know that? A.—No, I never heard that before. 

Q.—Did you ever see a definition of “sound public policy” 
as used in circumscribing the proper limits of contract practice? 
A.—I don’t recall. 

Q—As far as you know, the matter is completely within 
the caprice of the Judicial Council, without any standard to 
guide it as to what is or is not sound public policy? A—I 
wouldn’t say that, no. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: - 

Q.—Did you ever see a definition of “sound public policy” 
in the law? A.—No, sir. 

Q.—Did you ever find it in the dictionary? A.—No, sir. 

Q.—Do you know anybody else that did? A—No. 

Mr. Lewin:—Did you ever look for it? The Witness:—No. 

Mr. Leahy:—Did you? Mr, Lewin:—Yes, I have looked 
for it. 

By Mr. Leahy: 

Q.—Why did the Council consider, if the Council did so, 
that a hospital which couldn’t keep a staff longer than six 
months was such a hospital as couldn’t remain on its approved 
list as those or as one qualified to train interns? A.—Because 
it is necessary, to carry out any kind of a system of training, 
to have the continuity in planning and execution of any training 
program to have constant and regular supervision, and any 
hospital that wasn’t in a position to undertake the responsibility 
of doing that we felt was incapable of properly carrying out 
such a program. 

Mr. Leahy :—That is all. 


TESTIMONY OF THOMAS H. REAVIS 


DIRECT EXAMINATION 

By Mr. Leahy: 

Thomas H. Reayis said he was employed in the General 
Accounting Office as investigator for fifteen years. Answering 
the subpoena for the Comptroller General of the United States 
he produced documents out of the A files, or the Comptroller’s 
files, of the General Accounting Office. 


TESTIMONY OF C. M. PETERSON 
DIRECT EXAMINATION 


Carl M. Peterson, Palatine, Illinois, said that he is employed 
as secretary of the Council on Industrial Health of the Ameri- 
can Medical Association. Before that he was on the staff of 
the Council on Medical Education and Hospitals of the Ameri- 
can Medical Association. He commenced in that employment 
in April 1930 and terminated in February 1938. He graduated 
from the Medical School of the University of Minnesota in 
1927. Following that he was engaged for a short time in the 
practice of medicine in the Duluth, Minn., clinic; a short experi- 
ence in private practice in London, Minn., and then a short 
period of postgraduate work immediately preceding his employ- 
ment by the American Medical Association, 

Q.—And where did you take your postgraduate training? 
A.—Actually my appointment in Duluth was in the nature of 
postgraduate work, and I also had a term at the New York 
Post-Graduate College and Hospital. ¢ 

Q.—Now, when you were connected with the Council on 
Medical Education and Hospitals, in what capacity did you 
act? A—My work was to investigate the educational program 
developed in hospitals. q 

Q.—And how many hospitals a year were you able to visit? 
A.—I should say between one hundred and fifty and two hundred 
hospitals, perhaps. } . . 

Q.—And in area, what territory did your examination cover? 
pe 

—Do you a many there 
were in the. coustey whic wrese, ob St weirerell Say See ewarn 
training? 4.—Oh, tely seven hundred hospitals had 
been approved for training of interns. 
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O.—And were there others besides yourself engaged in that 
same work for the Council? A.—Yes. 

O—How many others? A.—Three of us. 

O.—How much of your time did you give to your work? 
A.—Full time. 

Q.—Did you have any other duties than the ones you have 
just related? A.—Only administrative details in the office such 
as were incident to traveling in the field. 

O.—How was the necessity for the examination or investiga- 
tion into the qualifications of the hospitals for intern training 
made? A.—Well, in every instance that I can recall an applica- 
tion was filed by the hospital in the office of the Council. 

O—And do you mean by that the application of the hospital 
desiring the investigation for approval? A.—Yes, they sug- 
gested or asked for the regulations governing internship 
approval and we supplied them with the regulations. 

O.—Now, when the application came in to you from a_hos- 
pital, what reply did you make to the request? 4.—Well, 
subsequent to the first inquiry we regularly sent them some 
application forms. 

Q.—Did you send with the forms any other communication 
whatsoever? A.—Yes, we usually sent them also—called atten- 
tion to the essentials which had been set up governing the 
various kinds of approval. 

Q.—And did that particular pamphlet have any given name? 
A—Well, we had one pamphlet governing internship approval, 
another pamphlet governing residency approval. 

Q.—I now show you what has hitherto been identified as 
Defendants’ Exhibit 12, ‘Essentials in a Hospital Approved 
for Training Interns’; is that the one to which you refer? 
A—tThis is dated 1939. There may have been some changes 
over the years since I was actually engaged in that work. 

O.—In general setup was the pamphlet which you enclosed 
in response to the requests of the hospitals for an examination 
similar to that? 4.—It looks to me to be substantially the 
same. 

O.—Did you say that you also had another pamphlet, “Essen- 
tials in a Hospital Approved for Residencies”? A.—I did. 

Q—I now show you what has hitherto been identified as 
Exhibit 13: Is that the pamphlet you refer to? A.—I believe 
there have been some changes made in the characteristics of this 
set of essentials over what we had while I was associated. 

Q.—But in whatever form the essentials may have been at 
that time, what did those essentials contain as information to 
the hospitals? d—They contained a number of recommenda- 
tions to the hospitals which we had found on the basis of 
experience to be good basis for training for house officers, 
interns and residents. 

Q.—Do you recall whether at any time you made any exam- 
ination of any Washington hospitals? A—Yes, I have such a 
recollection. 

Q.—Have you an independent recollection of the date or year 
ioe you made such an examination? d.—Yes; it was in 

Q.—Do you recall now the occasion for coming to Washing- 
ton to make such an examination? A.—lI should feel it was 
based on an application received from the hospital here in 
Washington. 

O—I am now going to show you what has hitherto been 
identified as Defendants’ Exhibit 16. Will you kindly look that 
over and see if you can identify that, Doctor? A.—This is a 
letter addressed to Ray Lyman Wilbur, from Dr. James A. 
Cahill Jr. of Washington, regarding surgical appointment at 
Georgetown University Hospital and Providence Hospital. 

Q.—Do you recall whether you ever saw, that before? A.— 
Yes, I did see it before. 

Q.—I will ask you to look at the paper clipped thereto. Tell 
us whether you identify that. A—That is a letter I wrote to 
Dr. Cahill in response to his original inquiry about the resi- 
dency. “ 

OQ.—Before the residency letter written by Dr. Cahill to Dr. 
Wilbur, had you had any notice of coming to Washington in 
order to make an inspection or examination of any hospitals? 
A.—No, sir. ; 5 : 

O.—What then was the occasion of your coming, if you can 
recall? A.—The occasion for coming to Washington was in 
connection with Dr. Cahill’s request. - 

Q.—Did you receive any reply to the letter which you wrote, 
which is attached to Exhibit 16? A.—I believe so. 

Q.—I now show you Defendants’ Exhibit 16, and ask you 
whether you ever saw that before. A,—Yes, that is the letter 

addressed to me from Dr. Cahill. 

Q.—And attached to it what do you find? A.—A copy of an 
application for residency approval submitted by Dr. Cahill in 
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behalf of Georgetown University, and another one in behalf of 
Providence Hospital here in Washington. 

O.—-Now, after you had received the application with the 
information contained thereon, with respect to each hospital, 
what did you do with respect to coming to Washington to 
make an examination of both of those hospitals for residency 
training? A.—As soon as other arrangements could be made 
in connection with our regular program of inspection, we 
arranged to come here to investigate this application and the 
circumstances surrounding the application here in Washington. 

Q.—Now, you said as soon as you could make the arrange- 
ment with reference to your other business, to what did you 
refer? A—It wasn’t possible to respond immediately to an 
application of this kind, because we received a great many 
similar ones from other institutions all over the country and 
they had to take their turn. 

Q.—Do you recall now how soon it was after the receipt of 
the application forms that you finally came to Washington? 
A.—It seems to me, I recall that Dr. Cahill’s letter was written 
in February and I believe we came here early in the summer. 
ie  eaad in the summer of 1937, is that right? A.—I think 

Q.—When you came here how many hospitals did you exam- 
ine? A—I visited Georgetown, Providence, Washington Park, 
George Washington and Columbia. 

Mr. Lewin:—You mean Washington Sanitarium? 
ness:—Yes. 

By Mr. Leahy: 

OQ.—Had you ever previously examined any of those Wash- 
ington hospitals before? A.—I think not. 

O.—Have you any recollection now as to the reason why you 
examined Columbia, Washington Sanitarium and George Wash- 
ington at the time you examined Georgetown and Providence 
Hospitals? A—That very likely was a routine matter, routine 
reinspections, or in the case of one of them, that may have— 
or they may have had an application in for a certain type of 
recognition; very likely it was routine visits. 

Q.—What was the custom of your Council and yourself as 
an inspector in the matter of these reexaminations of hospitals? 
A.—Well, we attempted periodically to return to every hospital 
that had received approval to see whether they were maintain 
ing what we considered desirable standards. 

O.—What instructions, if any, did you receive when you came 
to Washington to make these examinations of these hospitals? 
A.—I recall no particular instructions. 

Q.—With respect to your itineraries, and with respect to the 
hospitals you should examine, who makes and determines as to 
the date, time and place, et cetera, thereof? A—That was left 
largely to my own initiative. We worked where we felt that 
the need was most acute, from the point of view of our work. 

Q.—Do you recall now whether Dr. Cutter ever gave you 
any special instructions of any kind when you started here for 
the examination of the Washington hospitals? A.—He did 
not, no. 

Q.—Did anybody else in the Council give you any such 
instructions? A—On the Council? 

Q—Yes. A.—No, sir; no, indeed. 

Q.—Didn’t anybody else in the American Medical Associa- 
tion? A.—No, sir. 
ee Wns the matter entirely in your own discretion? 

es, 

Q.—Now, in making these examinations of hospitals, who 
determined the character of the type or thoroughness of the 
examination? A.—In respect to the examination of the indi- 
vidual hospitals? 

QO.—Yes. A.—Well, the inspector naturally, I belieye—and— 

Q.—And in your case that would be yourself? A.—Yes, 

Q—And having made the examination of these hospitals, 
what then did you do, with reference to the results of whatever 
you found existed? A.—I prepared reports of each visit. 

Q.—Did you do the same with reference to all hospitals which 
you visited, all over the United States? A.—Yes. 

Q.—And have you always done that ever since you have 
been employed by the Council? 

Mr. Lewin:—Is it necessary for this many leading questions 
to be asked of this witness? He is not a defendant. 

By Mr. Leahy: 


Q.—All right: What has been your practice ever since you 
have been employed by the Council with reference to making 
recommendations ? 


The IVit- 


A— 


US va 


US. 


Mr. Leahy:—Is that better? 

Mr, Lewin:—Well, after you have given him the answer, 

The Witness:—It is the same thing. 

By Mr, Leahy: 

Q—Won't you tell him, please, Doctor? A—We regularly 
prepared a report which was submitted, which was intended to 
be submitted to the Council, regarding our findings in individual 
hospitals, and we presented a copy of that report to the hospital, 

Q.—What did you personally do in that regard with reference 
to your examinations of the Washington hospitals? A—I 
followed out those steps in regard to each of those hospitals, 

Q.—I am going to show you a page of reports—five in num- 
ber—and in order to keep the record straight, I will give you 
the number of this: It is U. S. 221, 218, 219, 220, 222. I want 
you to look those over and see if you can identify those papers. 
A.—221 is an inspection report I prepared about internship and 
application for residency in surgery in Providence Hospital, 

218 was an inspection report I prepared about residency in 
obstetrics and gynecology at Columbia Hospital for Women 
and Lying-In Asylum. 

219 was an inspection report I prepared regarding Washing- 
ton Sanitarium and Hospital. 

220 is an inspection report I prepared regarding internship 
and an application for a residency in surgery by Georgetown. 

222 is an inspection report regarding intern training at George 
Washington University Hospital. 

Q.—You identify each of those as your own report? A.—yYes. 

Q.—What did you do with the copy of those, if you did any- 
thing? A.—The- original one was intended or submitted to the 
Council on Medical Education and Hospitals, and the copy was 
sent to each hospital visited. 

Q.—And did those reports conform to the reports which you 
had been submitting since you had been employed there? A.— 
They all followed this same general form. 

Q.—Now, without going into the details of each report, how 
thorough an examination did you make of these hospitals? 
A—We attempted to cover all the regulations which had been 
set up by the Council governing these various types of approval. 

Q.—And without going again into the details of it, what 
were the general matters which you examined into with respect 
to each hospital ? 

Mr, Lewin:—Don’t the reports show that? 

Mr. Leahy:—I think so, but this method is so much quicker. 

Mr. Lewin:—Well, I think the reports speak for themselves. 

THe Court:—Of course the reports speak for themselves, 
but if we can save time by having the witness summarize them 
I do not think it is objectionable. 

Mr, Lewin:—What I am afraid of is that we will have both, 
the reports and the witness’s summary. 
see Court :—Well, you will have the reports; I will see to 
that. 

Mr. Kelleher:—I think what Mr. Lewin means is, if the 
witness is going to cover the reports in summary they should 
not then be read to the jury. 

Tue Court:—I see no harm in the question being answered 
by the witness. 


By Mr. Leahy: 


Q.—Doctor, will you just kindly look with me at these so 
we can hurry along. Did your report cover the object of your 
visits? A—Yes, that was item No. 1. 

).—For instance, on the report of the Providence Hospital, 
does it show the fact why you went to the hospital to make an 
examination of it? 4.—Yes, the reasons are listed under the 
title “Object of Visit.” 

Q.—And that is what? A—“Review of Internship,” “A ppli- 
cation has been received for approval of a residency in surgery.” 

Q.—Now, with reference to Georgetown, does that also show 
the object of the visit? .d.—Yes, there is such a heading read- 
ing: “Report.” 

Q—Does that also show that application has been made for 
approval of a residency in surgery? A.—It does. 

Q—The report then goes down in certain headings, general 
statement? A.—Yes, 

Q.—And then you go into the staff organization? A—Yes. 

Q.—And there you give the type of staff: Visiting, general, 
and then an analysis of the staff? A.—yYes. 

Q.—In which you show the fellows of the American Medical 
Association, members of the American Medical Association, and 
the nonmembers of the American Medical Association. That 
is right? A.—Yes., 
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Q.—Do you also show whether it has a visiting, general dis- 
pensary? A.—Yes, 

Q.—And then from that you go to the clinical material in the 
hospital? Department, outpatient department? And then you 
made an examination, did you, of the medical records? 4A.—Yes. 

O.—Reported thereon? A.—Yes. 

O.—Medical library? A—Yes, 

O.—Reported thereon? A.—Yes. 

Q.—Pathological service? A—Yes, 

Q.—Teaching plan for interns? A.—Yes. 

Q.—And the intern committee? A—Yes. 

Q.—And reported on general medicine? 

Q.—Surgery? A—Yes, 

Q.—Obstetrics? A.—Yes, 

O.—Special instruction? A—Yes. 

Q.—And then on residencies? A.—Yes. 

Q.—Staff coverage? A.—Yes, 

Q.—And then and there you go, do you not, into an investi- 
gation into clinical material; basic training; regular duties; 
teaching duties; research clinics? A.—Yes. 

Q.—What is meant by “fellowship” in dermatology? A—A 
fellowship is slightly different than a residency, since it is ordi- 
narily supported by endowment, but the terms are usually, that 
is the terms under which it is provided are usually controlled 
outside the hospital, ordinarily by a university, but the actual 
training is ordinarily given in a hospital, where the material is 
more available. 

Q.—Then you examined, as far as Georgetown is concerned, 
the fellowship in medicine? A.—yYes. 

Q.—And again the fellowship on radiology? A.—Yes. 

Q.—And you went into that thoroughly? A—Yes. 

Q.—And then you concluded with a general summary? A.— 
Yes. 

Q.—Now, what does your general summary state, not in detail, 
but what is the purpose of the general summary? A.—The pur- 
pose is to bring to the attention of the administration staff those 
findings which are most prominent and which need to be brought 
to their attention most forcibly. 

Q.—And when you say the findings which need to be brought 
to their attention, what are they? Ad.—Substantially they are the 
recommendations which we think the hospital ought to put into 
practice. 

Q.—It would be fair to say that the summary includes what 
your recommendations are to the hospital with reference to 
certain deficiencies found therein? A.—That is right. 

Q.—Now, having gone through that report made at George- 
town, how did the reports for the other hospitals conform in 
general nature? A.—As far as my work was concerned they 
were all developed in this same way; some only referred to 
internship, others to residencies; still others to both. 

Q.—Do you recall which hospital referred only to residencies? 
A.—Yes, the Columbia Hospital for Women and Lying-In 
Asylum. 

Q.—Do you recall whether the Washington Sanitarium had 
been examined before? A.—I don’t think I ever visited it. 

Q.—Do you recall whether you had any information in the 
shape of a record indicating whether there had been a previous 
examination from the Council before you left? A—I don't 
quite understand your question. 

Q.—Do you know whether the Washington Sanitarium had 
been examined for approval before you left? 

Mr, Lewin:—Object to the question. He said it had not. 

Tue Covurr:—I think he may state whether the record shows 
it 


A.—That is right. 


The Witness:—I would say yes, it had. 

Mr, Lewin:—I move to strike that answer as unresponsive. 
Tue Courr:—Yes, that is unresponsive. The question is 
whether or not his preliminary examination, preparation for this 
examination, indicated that a previous examination had been 
made. 

The Witness:—The hospital had been previously examined. 

Mr, Leahy:—Now, let us go to Providence. 

Mr, Lewin:—I still move that it be stricken as not responsive. 

Tue Court:—I think that is sufficient. You may take that 
HP on re-cross examination if you so desire and test his knowl- | 
edge. 

By Mr, Leahy: 

Q.—Will you just glance through your report here, Doctor, 
as to Providence? There came a time when you also drew up 
the summary for that institution, did you not? A—Providence, 
yes. 
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O.—Without going into all the details of it, what have you to 
say as to the general character of the summary itself? A— 
Here again it covers those points which I thought ought to be 
brought to the attention of the hospital in the shape of a few 
recommendations. 

O.—Perhaps if I read this back here I will not be standing 
between you and the jury: 

“Providence Hospital ought to be in excellent position to provide high 
grade internships. Like all hospitals with essentially a private clientele, 
there are difficulties in establishing an active and progressive teaching 
program. The following recommendations are made; 

“1, It is suggested that the details of appointment and supervision of 
interns be assigned to a separately organized intern committee which will 
report to the Executive Committee or the whole staff, as seems more 
desirable. Such a committee should consider adopting the following 
activities: 

“a. Regular physical examination of interns at the outset of service 
including a flat plate of the chest. 

“b. Adoption of regulations which will require that each intern main- 
tain a record of the work he performs subject to check by the residents 
and countersign by the chief of service. Advantages are that obvious 
deficiencies in experience can be corrected and the hospital authorities may 
recommend or promote on a merit basis. 

“c. Meetings should be held periodically with the interns to settle 
difficulties as they arise and to determine whether all interns are receiving 
a well balanced clinical training. 

“d. Development of additional teaching exercises would improve the 
internship considerably, such as: 

“1. Improved contact with clinical pathology and a controlled experience 
in that department and by the development of weekly clinical pathological 
conferences. 

“2. Development of a clinical society by the interns themselves where 
rosie may invite clinicians to discuss subjects the interns select them- 
selves.” 


What was the reason or basis for that recommendation that 
you made in that summary? 

Mr. Lewin:—I object to that as immaterial. 

Tue Court:—I am inclined to think, Mr. Leahy—will you 
gentlemen step here a moment? 


By Mr. Leahy: 


OQ—Doctor, I had just finished reading to you your first 
recommendation. Perhaps you had better have that before you. 
May I ask you what basis there was in fact for the recommen- 
dation that you made there? A.—We regularly suggested or 
recommended to the hospital staffs that they entrust the details 
of intern training, so far as appointments and development of 
the training schedule, to an intern committee. That was part 
of our regular practice. 

Q.—Did you find an intern committee at Providence at the 
time? .A.—Apparently not, because that is given very promi- 
nent place in my recommendation. 

Q—What is the importance of such a committee, Doctor? 
A—lIt centers responsibility for the development of an educa- 
tional service in a committee of the staff which has no other 
responsibility, and consequently they can organize the whole 
picture in much better fashion than without such a committee. 

O.—Where a hospital makes application for approval as a 
hospital for training interns, what importance does that recom- 
mendation have in connection with their application? 4.—It 
gives us a very favorable impression if they do have a committee 
of that kind. 

O.—And if they have not, what do you do? A.—If they have 
not, we recommend very urgently that they do develop such a 
committee. 

Q.—Just run your eye down across some of the subheadings 
and see what other basis in fact there was for the recommenda- 
tion. A.—Under the major heading? 

QO—yYes. A.—We call attention to the fact that the com- 
mittee could arrange for some supervision over the physical 
welfare of the interns by having physical examinations and 
x-ray pictures of the chest; and we suggest that regulations be 
adopted so that interns maintain a record of the work they per- 
form, which would give them some insight into the broadness or 
diversity of the experience which they are having during their 
year or more of bepress. | We recommend also that meetings 
should be held periodically between the interns and the intern 
committee so that matters may be adjusted as they arise, and 
then we further suggested in this instance that teaching exercises 
should be developed in connection with experience in_ clinical 

. pathology and in clinical discussions through the formation of a 
society organized by the interns themselves. 

That last recommendation deals with the fact that the interns 
presumably will know more themselves what kind of teaching 
they want—or I might put it better this way—what kind of 
instruction is missing in their ordinary daily duties, and this 
would supplement their ordinary clinical training to that extent. 
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O.—The fact that those suggestions were made by you in the 
shape of recommendations indicates what, Doctor, with refer- 
ence to whether those facilities existed at Providence at the 
time you made your examination? A.—The fact that they are 
included in the summary means that they did not previously 
exist, and I made this recommendation that they should be 
installed or developed. 

Q.—How did those recommendations which you made in that 
regard conform to the requirements of a registered hospital for 
intern training? A.—This would bring the educational service 
at Providence Hospital in line with the recommendations which 
had been developed by the Council covering this question of 
training. 

Q.—And in the event that those recommendations were not 
followed or pursued, what effect would that have on the appli- 
cation of the hospital for approval for intern training? 

Mr. Lewin:—Objected to. This gentleman has been quali- 
fied as an inspector. What happens to the hospital depends on 
the action of the Council. 

Tue Court:—yYes. I think he may speak generally, not with 
respect to this particular hospital, but with respect to certain 
facts known through his experience over the years. 

A.—tThese reports would be submitted to the Council and 
action would be taken in respect to the closeness with which 
these hospitals conform with the regulations which had been set 
up for intern training. 

By Mr. Leahy: 


Q.—And where a hospital is found not to conform, in your 


experience what has been the action of the Council? A.—We 
felt that they should give up their approval. 
Q.—If they were initially seeking approval? A — We felt 


that these regulations should be reached before definite approval 
was assigned. 

Mr, Lewin:—I object to that as not responsive. What he felt 
does not make a bit of difference. 


By Mr. Leahy: 


Q.—Does that express, in your experience, Doctor, the action 
of the Judicial Council where a hospital is making application 
for the first time for intern training or for a residency in sur- 
gery, if it does not comply with the recommendations made 
after an inspection of it? 

Tue Court:—You refer to the District Council? 

Mr. Leahy:—I mean, the Council on Medical Education and 
Hospitals. 

Mr. Lewin:—The best proof of that is what the Council does. 

Tue Court:—That is true; but that would cover years of 
action by the Council on hundreds of applications, and we can- 
not delve into those things. 

Mr. Lewin:—I think he could summarize it without going 
into all these detailed records. 

THE Court:—He may answer. 

The Witness:—The effect of nonobservance of these matters 
brought out in the summary to this report or similar reports 
would be substantially as stated, in my opinion. 

By Mr. Leahy: 

Q.—And that is that the hospital would or would not get 
approval? A.—It would not be approved unless these recom- 
mendations were observed. 

Q.—Did you make any further recommendation with refer- 
ence to any other condition existing? A.—Yes. There are 
several additional recommendations. 

O.—Look at your second recommendation there and tell us 
what that represents. A.—That refers to the clinical records 
in the hospital. 

Q.—What, in substance, was your recommendation in that 
regard? A,—My recommendation is that much more attention 
should be paid to the character of clinical records written by 
the interns, Since that is an exceedingly important part of 
their training, we pay a good deal of attention to that factor; 
and I make recommendations regarding the importance of actual 
work done by the interns and the amount of supervision exer- 
cised over this part of their training by the attending staff. 

O.—Why is that such an important part in the training of 
an intern—keeping proper clinical records? A,—He is a good 
physician or a poor one depending on the character of the 
records he keeps; and we try to instil that into him from his 
earliest medical training. 

O.—What was the basis for the recommendation at the time 
of your inspection? A—I found that improyement could very 
easily exist in that respect in regard to this hospital. 
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O.—What did you find as your first recommendation, Doctor, 
with reference to the manner in which the records were kept 
at the time? .4.—May I read it? 

Q.—-Read the first sentence: 

“At the present time there is no tradition for good records in Provi- 
dence Hospital.” 


Q—Did you make any other recommendation as to conditions 
that should be corrected? A.—I bring out the fact that the 
intern relationship to the hospital record system should be 
adjusted, uniform rules for recording histories and physicals 
should be adopted, progress notes regularly written and a work- 
ing diagnosis arrived at in all cases. Interns will not write his- 
tories conscientiously if no attention is paid to their efforts. 
Attending physicians should countersign records on their own 
private cases or delegate this duty to the residents since the 
ward services are small. This step can readily occur at rounds. 
All final diagnoses should be signed by the attending physicians. 

There is another paragraph: 

“Statistical reviews should be improved through recording by services, 
the number of admissions, discharges, conditions on discharge, infections, 
consultations, deaths, and autopsies. Where organized hospital services 
exist, it is usually preferable to submit service statistics at departmental 
conferences rather than before the entire staff.” 


Q—Of what importance were those various records and 
matters and things which you recommended and put in your 
report? A.—This is, we think, of considerable importance, 
since it constitutes the basis for a man’s educational experience 
in his hospital year or years. It is on this kind of training that 
he develops his own professional approach to the work-up of 
an individual case. 

Q.—Did you make any further recommendation with regard 
to that problem? A.—I have another recommendation regard- 
ing autopsy performance. 

Q.—Of what importance is autopsy performance in any hos- 
pital which is seeking approval for intern training? A.—Autopsy 
performance is our best index of the diagnostic acumen of the 
staff; that is, the findings pre mortem as against the findings 
post mortem. 

Q.—Where would this fit into the training of an intern or 
resident? A.—We would know through an examination of the 
statistical material and reports of that character how well the 
diagnosis agreed with the findings at postmortem examination. 

Q.—What condition did you find to exist as the basis of your 
recommendations? A.—I say here that: 


“The autopsy record is susceptible of great improvement. One hundred 
autopsies a year should not represent great difficulty. Coroner’s autopsies 
are not considered as useful educationally unless it is possible for house 
officers to witness the procedures and suitable protocols are available for 
the hospital files,” 


Q.—Were there any other recommendations than those? A— 
The fourth recommendation refers to the availability of a 
suitable medical library and medical reference works. 

Q.—Of what importance is it in the training of a young 
intern or resident to maintain a library in a hospital? A.—It 
is of the greatest importance that he have access to the recog- 
nized literature in medicine describing diagnoses and treatment 
of disease. 

Q—What condition did you find to exist at the time of your 
inspection? A.—I recommend that regular provision should 
be made for the medical library as a joint hospital staff enter- 
prise. Use of reference material is best secured by the develop- 
ment of an intern journal club whose activities might well be 
integrated with the clinical society mentioned above. 

Q.—And the fact that you made that recommendation indi- 
cates what, if anything, in connection with the library facilities 
for the instruction of young interns and residents in Provyi- 
dence Hospital at the time you inspected that hospital? A.— 
It means that the collection available at Providence at the time 
I inspected it was probably below the status recommended by 
the Council on Medical Education and Hospitals. 

O—Were there any further recommendations? I recommend 
to the Council that approval of a residency in surgery should 
await response to the listed recommendations, especially 
improved control over the surgical records, development of 
weekly grand rounds, improved autopsy performances on sur- 
gical cases and better contact with autopsy and surgical histo- 
pathology. : 

O—The result of your recommendation, then, Doctor, with 
reference to the granting of the approval which Providence 
sought in its application was that it should be granted or denied 
or withheld until you could see what Providence would do? 
A—That it should be withheld, That refers to the recom- 
mendations for approval of a residency as to surgery. 
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Q.—In your experience as an inspector, where a recommenda- 
tion has come from you to your Council that approval be with- 
held until the hospital acts on the recommendations made, what 
has been the action of the Council with reference to your 
recommendation? d—They would ordinarily follow out our 
recommendation, 

Q.—Without going into all of the other reports in that 
fashion, I will just ask you this question, Doctor, Did you, 
with reference to each hospital which you inspected, make a 
summary of recommendations of what you found to be in your 
judgment the conditions which should be improved? .4.—I did. 

Q—Do you recall how long you were in Washington upon 
that particular occasion? A.-—I should say I spent a day in 
each hospital, so I would feel that I was here five days. 

Q.—Do you recall any further correspondence in connection 
with the reports which you have just identified? 4.—Yes. We 
submitted a copy of the report to the hospital. 

Q.—Is that copy here? I do not happen to have the number. 
After you had submitted, as you have stated, this report to the 
Council—I think you told us you also submitted a copy of the 
report to the hospital? A—Yes, sir. 

_Q.—Did you follow that practice in this instance? A.—Yes, 
sir. 

Q.—How is it that you forward a copy of the report to the 
hospital? How do you do that? AdA.—We send them a copy 
of the report with a letter calling attention to the general 
contents and particularly to the specific recommendations, 

Q.—At the time, Doctor, that you received, or the letter 
which Dr, Cahill wrote to Dr. Wilmer first came to your atten- 
tion, did you know anything about G. H. A.? A.—No, sir. 

OQ.—Had you ever heard of it? A—No, sir. 

Q.—When you wrote your letter in reply to the letter which 
Dr. Cahill had written had you then learned anything about 
G. H. A.? A.—No, sir. 

Q.—When you came to Washington to make an examination 
and inspection of the hospitals that you did examine or inspect, 
had you heard anything about G. H. A.? A.—No, sir. 

ieee any one discussed G. H. A. with you? .—Not at 
all. 

Q.—Had Dr. Cutter? A—No. 

Q.—Had any one at all discussed G. H. A. with you in any 
way, shape, or form? A.—Not in any way, shape or form. 

Q.—Did the examination which you made of the hospitals 
and their inspection have anything to do in your mind with 
G. H. A. in Washington, D. C.? A—No, sir. 

O.—At any time did any of the recommendations which you 
made in your report to each of the hospitals relate in any way 
to G. H. A.? A—No. 

Q.—Subsequently in the correspondence was anything said 
by you or anything done by you in connection with these 
examinations which had anything to do with G. A. H.? A— 
No, sir. 

O.—When was the first time that you ever heard of G. H. A.? 
A.—I read a description of G. H. A. in Tue Journat oF THE 
AMERICAN MEDICAL ASSOCIATION. 

Q.—And do you recall when that was? 
in the fall of that year. 

Q.—Do you recall now whether you personally conducted the 
correspondence with the five hospitals which you had inspected 
in Washington following your submitting to them copies of the 
reports which you have before you? A.—No. 

Q.—Was it done by somebody else in the office, if you can 
recall? A.—Well, the general plan was for the inspector to 
prepare a letter of transmittal for Dr. Cutter’s signature. 

Q.—But should other correspondence be had following the 
letter_of transmittal, who would conduct that correspondence? 
A.—Ordinarily, Dr. Cutter. 

Q—Do you recall in the instance of these hospitals here 
which we have just been discussing whether you or Dr. Cutter 
conducted the correspondence? .—I should say, Dr. Cutter, 

Q.—With respect to the letter of transmittal you just men- 
tioned, did you at any time draw the attention of any hospital 
in Washington—and I am referring to any one of the five about 
which we have been talking—to a resolution called the Mundt 
Resolution? A.—lIn the letter of transmittal? 

Mr, Lewin:—He said Dr, Cutter wrote these letters, and they 
are in evidence and they quote the Mundt Resolution. 

Mr. Leahy:—If your Honor please, he has just stated that it 
was the habit or custom of the inspector to _regers the letter 
ne transmittal for Dr, Cutter’s signature. Am I wrong about 
that? 

Tue Courr:—I think you are right about that; but the letters 
are in evidence and they speak for themselves. 


A.—That was late 
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Mr. Leahy:—I did not have them before me, and I was just 
trying to summarize them. 

By Mr. Leahy: 

O.—Did you or did you not do that? 

Mr. Lewin:—I object to that. The letters speak for them- 
selves. There was only one letter and that was from Dr, Cutter, 
he said. 

Mr. Leahy:—Let us get this straight, because he did not say 
that the only letter was from Dr. Cutter. He has just reiterated 
that he prepared the letter of transmittal for Dr. Cutter’s sig- 
nature, 

Mr. Lewin:—What is the difference between the two state- 
ments ? 

Mr. Leahy:—There is just enough difference so that one is 
right and the other is wrong. 

Tue Court :—Produce the letter and let us have it settled. 

Mr, Leahy:—I am told that it is No. 239. 

By Mr. Leahy: 

O—I am now going to show you what has been identified 
as No. 239, dated Aug. 21, 1937. Would you kindly run your 
eye down that letter and see if you have any recollection about 
it? A—yYes. This letter is dated Aug. 21, 1937, sent to Sister 
Margaret, Providence Hospital, Washington, D. C. It calls 
attention to my inspection report of Providence Hospital. 

Mr, Lewin:—He was asked whether he had any independent 
recollection of it. 

Tue Court :—Yes. 

By Mr. Leahy: 

O—Do you recall the letter now? A.—Yes. 

Q.—Do you recall now who dictated it? A—I did. 

Q.—Ajiter you dictated it, where did you send it? A.—I sent 
it to Dr. Cutter for his signature. 

O—What was the custom with reference to initials, and so 
forth, on the bottom of pages where a letter was for Dr. Cutter’s 
signature? d.—His initials appear followed by the stenog- 
rapher’s, and underneath are my own, indicating that I prepared 
the letter for him. 

Mr. Kelleher:—If£ your Honor please, I think it should be 
understood that the filing cabinet with Government Exhibits in 
it is accessible to both sides, and we will be willing to try to 
accommodate counsel as much as possible, and they are welcome 
to go there as much as they want to. 

TueE Court:—I do not think there will be any trouble about 
that. I should think that primarily the exhibits offered by the 
Government should be produced when called for, and on the 
other hand I think as to exhibits offered by the defendant they 
should produce them—in other words, cooperate with each other. 

Mr. Kelleher:—We want to, your Honor; but I merely point 
this out because we are not permitted to keep these documents 
ourselves; they are kept in the custody of the Marshal. 

By Mr. Leahy: 

O.—Doctor, I want to draw your attention to this letter which 
you wrote to Providence Hospital. It encloses, as it states, a 
copy of your notes and recommendations, referring to oppor- 
tunities available for interns at Providence Hospital, and you 
say: 

“Please refer this statement to the officers of the staff and member- 
ship of the Executive Committee. 


“You will recognize that there are several factors that are not in con- 
formity with the Council’s regulations governing internship approval.” 


What were those factors? You say there are several factors 
not in conformity with the Council’s regulations. 4.—Those 
factors were the ones enumerated in the summary of the report. 

Q.—The ones that your attention has just been brought to? 
A—Yes. 7 

Q.—And which you just explained to us? A.—Yes, 

O.—(Reading) : 

“Tt js a matter of great interest to this office, therefore, to learn 
whether the recommendations enumerated at this end of the report are 
acceptable or not, As matters stand now we believe quite likely that 
when this statement is submitted to the Council at its regular meeting 
early in November internship approval will be withdrawn.” 


To what were you referring as the basis of your belief when 
you dictated that letter, that internship approval would be with- 
drawn from Providence? A.—Here, again, I referred to the 
recommendations contained in the summary of the report regard- 
ing conditions I found in Proyidence Hospital. : 

—Doctor, in that report you also made an analysis of the 
staff to which your attention was directed as I went over the 
report with you. Do you recall? A,—Yes. 


pies Ale, 


Q.—I will ask you whether or not the analysis of the member- 
ship of the staff had anything to do with the paragraph which 
you have just read? A.—No; it had nothing to do with that. 

Q—To what, exclusively, did that paragraph refer when it 
said that intern approval would very probably be withdrawn? 
A.—To the statements in the summary regarding the matters 
that I found below par in respect to intern training. 

O.—(Reading) : 

“Similarly the application for approval of a residency in surgery is 
held in abeyance pending adjustment of the present situation.” 


To what did you refer by the phrase “present situation’? 
A—tThose factors which I felt were still below the standard 
recommended by the Council regarding the training of a surgical 
resident. 

Q.—You called attention in the concluding paragraph of your 
letter to the Mundt Resolution, so called, did you not? A— 
Yes, sir. 

Q.—Why, Doctor, was the Mundt Resolution referred to in 
this particular letter? A—We were calling the attention of all 
hospitals to the Mundt Resolution as we inspected them in rela- 
tionship to our inspection program. 

Q.—What difference was there in your conduct when writing 
this particular letter to Providence Hospital and to other hos- 
pitals you inspected at the same time? A.—We followed this 
same procedure. 

QO.—With reference to all hospitals? 
approved for internship and residencies. 

Q.—Now, Doctor, I want to bring your attention to certain 
other letters which were written. I show you one to George 
Washington University Hospital. Who dictated that letter? 
A—I did. 

QO.—(Reading) : 

“The enclosure is a copy of Dr. C. M. Peterson’s report on the present 
status of intern training at George Washington University Hospital. 
We should like to have you refer this statement to those on your staff 
who are interested in or responsible for the internship program. A num- 
ber of suggestions are incorporated at the end of the report, and it would 
be a matter of interest to this office to learn whether these suggestions 
are acceptable or not. They represent developments which, in our expe- 
rience, have proved to be of real value elsewhere. 

“May we call your attention to the Mundt Resolution.” 


A—All hospitals 


“Analysis of the staff is included in the report. What possibility, if 
any, exists for the observance of this recommendation at George Wash- 
ington University Hospital?’ 


Now, Doctor, in the report which you sent to George 
Washington University Hospital was any indication contained 
therein with reference to what the Council might or might not 
do as to recommending its internship approval? 

_ Mr. Lewin:—Objected to. The letter certainly speaks for 
itself. 

Tue Courr:—Yes. 

By Mr. Leahy: 

Q.—Take the letter to Sister Mary Rodriguez at George- 
town University Hospital. Who dictated that letter? A.—I 
did. 

Q.—(Reading) : 

“A number of recommendations are incorporated at the end of the 
report, It is a matter of interest to this office to learn whether in your 
opinion these suggestions can be adopted. In consequence, any supple- 
mentary information which you care to submit will be appreciated. 

“In respect to the residency in surgery, your attention is called to the 


components which need further attention before full approval can be 
assigned.” 


And then the same language with reference to the Mundt 
Resolution? A.—yYes, sir. i 

_Q.—In your letter to the Washington Sanitarium and Hos- 
pital at Takoma Park you say: 

“Your particular attention and that of other members of your staff 
is called to the recommendations enumerated at the end of the statement. 
It would be a matter of interest to this office to learn whether you 
consider these recommendations acceptable and the possibility for their 
adoption in your educational program. Such a statement would be useful 
to the Council when it meets in October, in order to determine whether 
internship approval should be continued or not.” 


Then you call attention in the same language again to the 
Mundt Resolution? A—Right. 

Q.—In the one to the Columbia Hospital for Woman, after 
stating that you are enclosing your report, you say: 

“Tt is a matter of genuine interest for this office to learn whether 


these suggestions are acceptable or not, preferably in advance of the next 
meeting of the Council which will occur early in November, 
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Then it says that it is judged from certain remarks that 
remedial measures have already been instituted. Then you again 
draw attention to the Mundt Resolution, and conclude: 

“What possibility, if any, exists for observance of this principle in 
your hospital?” 


Is that right? A—Yes. 

Q.—In calling the attention of the five hospitals which you 
inspected here in Washington, to the Mundt Resolution, what 
connection, if any, was there between G. H. A. and your call- 
ing the attention of the hospitals to the Mundt Resolution? 
A.—tThere was no connection at all. 

Q—When you wrote those letters had you heard anything 
about G. H. A.? A—Not at all, 


CROSS EXAMINATION 


By Mr, Lewin: 


Q.—It is true, is it not, Doctor, that in each of these five 
reports, for each of the five Washington hospitals, you did 
report on the staff membership? 4—We customarily did in 
all reports; yes. 
<5 Q.—And you did it in these five reports, did you not? A— 

es. 

pecavid you not do that pursuant to the Mundt Resolution? 
A—No. 

Q.—No? You mean to say that you were not instructed to 
do that by the Council on Medical Education and Hospitals ? 
A.—In reference to the Mundt Resolution? 

Q.—Yes. A—No. I was not so instructed. 

Q.—Do you know anything about this minute of the meeeting 
of the Council on Medical Education and Hospitals held Feb. 
15, 1936, with regard to the resolution of the House of 
Delegates adopted at Cleveland? The Mundt Resolution was 
adopted at Cleveland, was it not? A.—TI believe so. 

O.—(Reading) : 

“That physicians on the staffs of hospitals approved for intern training 
by the Council be limited to members in good standing of their local 
medical societies. It is suggested that in making reports on intern hos- 
pitals the Council’s inspectors include an analysis of staff affiliations; 
that is to say, that they indicate which are fellows of the A. M. Ay 


which are members and non-members. Such a report sent to the superin- 
tendent of the hospital would have a good effect.” 


Were you not familiar with that? A.—I believe I attended 
that meeting of the Council; yes. 

Q.—Would you say now that the reason you were required 
to report on the staff memberships when you inspected these 
hospitals was because of the Mundt Resolution? A—Our 
principal approach to the staff analysis was in relation to the 
character of men who were to be responsible for the training 
of interns. 

Q.—Wait a moment. Did you go into the character of the 
invidual members of the staff, or did you simply go into the 
question of whether or not they were members of your Society? 
A.—We obtained staff lists of the hospitals at the time we 
visited them and referred them to the list we had in our own 
office regarding their membership in the A. M. A. 

Q.—Did you study and report on the individual characters of 
the staff members? .4.—We took into consideration member- 
ships in other societies as well, particularly special societies. 

Q.—Did you take into consideration the membership on the 
staffs of any of these five hospitals in societies other than the 
A, M. A.? Will you look at those reports, please? A—In 
connection with George Washington Hospital it appears that the 
staff, for example, is made up of the faculty of George Washing- 
ton University School of Medicine, which would be a factor in 
its favor, as far as experience in teaching is concerned. I do 
not see any analysis of the staff here in this report. 

At Georgetown the analysis refers to membership and affilia- 
tion and nonmembership in the American Medical Association. 

Q—I did not ask you that, I asked you whether you 
analyzed the affiliations of staff members with other societies 
than the A. M. A. and whether you reported on them. A.—Yes. 
I call attention to certain of the executive and Visiting staffs 
being professors, associate professors, assistant professors in 
Georgetown Medical School. 

At Columbia Hospital I call attention to the proposal for the 
development of eligibility to certification by the American Board 
of Obstetrics and Gynecology. 

Q—What is that? A.—That is a certifying agency which, 
through a system of examinations, establishes the competency 
of a man in the specialty of obstetrics or gynecology. 

Q.—Is it in connection with the A. M. A.? A.—Yes. They 
haye representatives on the Examining Board from the appro- 
priate section of the A. M. A. 
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Q.—Is it confined to A. M. A. members? A.—Membership 
in the A, M. A, is one prerequisite for certification. 

Q.—I want to know what reports you made upon staff affilia- 
tions in societies other than the A. M. A. 

Mr, Richardson;—He has told you. ; 

Mr, Lewin:—He has told me about some professorship at 
local medical schools. 

By Mr. Lewin: 

Q.—Have you not? A.—Yes. 

Q.—Is that all? A.—And the matter we have just discussed 
about special certification. 

Mr, Leahy:—Go ahead through the others, Doctor. 

The Witness:—In respect to Washington Sanitarium, the 
hospital itself had some specific rule regarding staff appointment 
which I do not recall at the moment; and in respect to Provi- 
dence Hospital no other affiliation is mentioned, as I read this 
now, other than the American Medical Association, 

By Mr, Lewin: 

Q.—You were interested, you say, in reporting on the mem- 
bership of nonmembership in the A. M. A. because you were 
interested in the character of the men who were instructing the 
interns; is that right? A—Yes. 

Q.—And you confined your study of their character to ascer- 
taining whether or not they were members or nonmembers of 
the A. M. A. That is what that means, does it not? A—If 
you will include that certain references are made to other 
affiliates. 

Q.—And those are the references that you have given, that 
some were professors in some of the medical schools? A.—Yes, 
sir. 

Q.—What is your testimony now, since I read you this minute 
of your Council, as to whether or not your purpose of studying 
and reporting on staff affiliations was connected with the Mundt 
Resolution and grew out of the Mundt Resolution? A—I can 
say this speaks for itself. 

Q.—What does it speak? Are you in agreement with it? 
Did it grow out of the Mundt Resolution or didn’t it? You 
testified to the contrary a moment ago. Does it speak cor- 
recy for itself? A.—This does not quote the resolution as 
such. 

Q—Does it refer to the Mundt Resolution or not? It says 
“the resolution adopted at Cleveland with regard to staff mem- 
Pee aer A.—TI should say that it referred to the Mundt Reso- 
ution. 

Q.—Then your testimony would be that your practice in 
reporting on affiliations with the A. M. A. directly grew out of 
the Mundt Resolution, would it not? A—As regards this 
action, yes. 

Q—As regards your action in making these reports, yes; is 
not that correct? A.—I thought you said that it grew out of 
this statement. 

Q.—I asked you whether your action in making these reports 
on the five Washington hospitals as to staff affiliations with the 
A. M. A. did not grow directly out of the Mundt Resolution? 
A—Yes. 

RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, is there anything which you indicate in any one 
of these reports as to whether the members on the staff of any 
of these hospitals belonged to any other organizations? AW—Ts 
there any statement in the reports to that effect? 

Q.—Yes. A.—No. I did make the statement that they belong 
to faculties of medical schools and that certain of them are 
qualified. 

TESTIMONY OF J. FRANCIS MOORE 


DIRECT EXAMINATION 

By Mr. Leahy: 

J. Francis Moore said he had been employed by the Home 
Owners Loan Corporation as Secretary to the Board since 
November 1939. He produced and identified part of the official 
records of the Home Owners Loan Corporation. 


TESTIMONY OF LOGAN S. GAIN 


DIRECT EXAMINATION 


By Mr. Leahy: 
Logan S. Gain said that he was employed as assistant trea- 
surer of the Home Owners Loan Corporation and had been for 


about seven years. 
He crude records from the Home Owners Loan Corpora- 


tion. 
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TESTIMONY OF DR. CHARLES GORDON HEYD 


By Mr, Leahy: 


Charles Gordon Heyd, New York City, said he had been 
practicing in New York since 1909. He received his pre- 
liminary education at the University of Toronto, B.A. degree 
in 1905, University of Buffalo, M.D., 1909, Four years as 
intern and surgical resident in the New York Post Graduate 
Hospital and Medical School. He has the degree of doctor of 
science from Temple University and is professor of surgery 
in the Medical School, Columbia University, and attending 
surgeon in the New York Post Graduate Hospital. He is also 
consulting surgeon, Women’s Hospital, in New York; Dover 
Hospital in New Jersey; Greenwich Hospital in Connecticut ; 
Rockaway Hospital in New York City, and maybe one other. 
He was President of the American Medical Association in 1936 
and 1937. He is also former vice president of the American 
College of Surgeons. In the last war he was about twenty- 
three months in service, twenty-one of which was in the Ameri- 
can Expeditionary Forces and also commanding officer of 
Mobile Hospital No. 7. At present he is a member of the 
Council on Medical Education and Hospitals, beginning in 
November 1937. 

Q.—How many are in that Council? 
with the secretary—excluding the secretary. 

Q.—Without going into too great detail, can you just tell us 
briefly the functions and purposes of the Council on Medical 
Education and Hospitals? A.—The function of the Council on 
Medical Education and Hospitals is primarily to educate the 
people of the United States to improved medical service, by 
improvement in medical schools, and to improve the quality of 
medical services in the hospitals. As part of its duties it inspects 
medical schools and inspects hospitals, but only when invited 
to do so. In other words, the Council does not come in and 
investigate a hospital unless the hospital requests the Council 
to come in and make an investigation. 


Q.—Do you recall now, Doctor, how many hospitals there are 
in the United States which have been investigated or inspected 
by the Council on their request? A.—I don’t know the exact 
number; probably eight hundred to a thousand. 


Q—Does the American Medical Association maintain any 
other register or list of hospitals other than the ones that the 
Council inspects? A—Oh, yes. There are three divisions of 
registration. There is, first, the registration of hospitals that 
want to be listed in the register of hospitals and in the Directory 
of the American Medical Association. That is done without 
inspection. Then there is the registering of the hospitals that 
ask to be inspected and that want to be approved for the train- 
ing of interns; and the third division is the approval and listing 
of hospitals that feel that they have the proper organization and 
teaching facilities for the training of residents. 

O.—What is the distinction between the training of residents 
and the training of interns, Doctor? A.—The training of an 
intern is a basic training in a hospital that embraces a course 
in medicine, in surgery, in obstetrics, or childbirth, in pediatrics, 
or diseases of children, x-ray and laboratory work. It is a 
basic, general, broad preliminary training for a young man who 
is going out into practice. 

A residency is a continuation of that, where the young man 
elects to take a special course of training, for instance, in the 
diseases of children—and that may vary from two years to four 
years or seven years. A hospital that wants approval for the 
training of residents has got to be a big hospital with very ample 
facilities and an extensive and complete teaching unit. 

Q.—Whiat is the inspection of medical schools which is con- 
ducted? A.—The inspection of medical schools embraces a 
survey of the physical plant—Has the medical school sufficient 
plant area? Second, are they equipped with sufficient labora- 
tories in what are known as the basic sciences, physiology, 
anatomy, and so forth? Have they the right number of 
teachers? Are the teachers qualified? Are the teachers ethical? 
Are the teachers sufficiently well known by their affiliations with 
all of the national societies, including the American Medical 
Association? Have they a library? Is it in juxtaposition or 
near the medical school? Have they proper hospital facilities 
in hospitals with a sufficient number of beds? In other words, 
the Council purely, by the effect of public education, has reduced 


A.—Seven, I think, 
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the number of medical schools from one hundred and sixty-one 
to about sixty-six at the present time; and they are graded as 
class A schools that are complete in their educational equipment. 

O.—What jurisdiction, if any, does the Council claim over 
either medical schools or hospitals? .—None whatsoever. 

Q.—What effort does the Council make with reference to 
controlling the administration of either a medical school or a 
hospital? A.—None whatsoever. 

O.—How does it attain or attempt to attain the maintenance 
or elevation of the standards of medical care? A.—Well, a 
medical school will want to be approved and it will request the 
Council on Medical Education and Hospitals to come and inspect 
it, and the technical inspectors will go and make an inspection 
more or less along the categories that I have indicated. When 
that report is brought in the secretary will usually digest it and 
analyze it, and then he will send a copy of it to the medical 
school so that the medical school can make a rebuttal or can 
offer explanations if there are certain criticisms. When that 
comes back, then it is considered and efforts are made, by talk- 
ing with the dean of the school, to see where it may be improved. 
Our purpose is to keep good medical schools going, to assist 
them; but only through the province of education and helpful- 
ness. We have no legal authority or no power, except the 
value of public opinion in raising standards. 

Q.—What have you to say with reference to your conduct 
toward the hospitals? A—The same mechanism. The Council 
on Medical Education and Hospitals does not come into a hos- 
pital unless invited. A hospital invites the Council to come and 
inspect it or approve it, and make suggestions, because on the 
basis of our inspection their organization, their board of trustees, 
competent staff, conferences, lectures, library, sufficient beds, an 
inspection is made; and again the same technic is carried out, 
of sending the report, before it comes to final action, to the 
hospital, and after interview with the representatives of the 
hospital as to how they can improve here or benefit there with 
reference to their services for the benefit of the community. 
Only after that is it done. 

Q.—You have just mentioned the staff. What control, if any, 
does the Council exert over the staff of a hospital? d.—None 
whotsoever. 

Q.—In whom lies the selection of staffs of hospitals? 4A— 
The board of trustees or directors that are accountable to the 
state department that gives them their charter or license to run 
a hospital. 

Q.—You are familiar, are you, with hospitals generally, from 
your experience? A.—Yes, sir. 

Q.—Can you tell us how doctors are selected to be on staffs 
of hospitals? A.—Well, will you make a distinction between 
governmental hospitals and private hospitals? 

Q.—A private hospital? A.—lIn a private hospital, how does 
a man get on the staff? Well, there are a number of ways, and 
they all more or less verge upon this mechanism. A doctor 
makes application to join the staff. He is ordinarily a young 
man. He presents his credentials—-whether he has a university 
degree, or his medical degree, where he had an internship, 
whether he has had special training such as in the army 
or in hospitals other than the one he applies to. He is then 
granted a position in what is known as the outpatient depart- 
ment, or so-called clinic. After a variable period of time, 
depending upon his energies, his ability and his character, he 
gets a promotion and he takes care of patients in a ward, and 
then, by and large, upon his merits and his ability and his 
services, he becomes in the course of time a senior member of 
the staff. 

Q.—Doctor, do you know what the practice of hospitals gen- 
erally is with reference to admitting doctors to practice in hos- 
pitals who have not been admitted to staffs? A—They admit 
them; but the tendency is to ask all men on the staff to be mem- 
bers of their local county medical societies. That is not a sub- 
division of the American Medical Association, the local county 
medical society. The Medical Society of the District of 
Columbia, the Medical Society of the County of New York, 
for instance. Because a hospital feels that a man_ seeking 
responsibilities and appointment on the hospital staff must have 
the endorsement of his professional colleagues in his city; and 
he gets that by being a member of the local county medical 
society. 

_0.—Assume that a doctor has not been appointed to a staff, 
either the regular or the courtesy staff, of a hospital: Can you 
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tell us from your experience with hospitals, Doctor, what right 
an ordinary physician who has not been admitted to cither staff 
has to practice in the hospital? 4—He has every right to 
practice; and I know of hardly a hospital in which there are 
not doctors occupying the higher staff positions who are not 
members of their local county medical societies. 


Q—Assume that a doctor has not been accorded privileges 
to practice in a hospital: what right has he, regardless of 
whether he is a member of his local society or not, to practice 
in the hospital? 4.—He has no right. 


Q.—Why do you say that? A.—You cannot admit of prob- 
abilities, or just because a man has got an M.D. degree and a 
license to practice in the state that he can walk into a private 
hospital and take care of patients there. That would spell 
hospital and medical chaos. It just cannot be done and it is 
not done. He must affiliate himself with a hospital and, by due 
and proper training, get the right to operate in that hospital. 


Q.—Does the fact that a doctor is a member of his local 
society of itself warrant his right to selection to the staff of a 
hospital? A—No, sir. 

Q.—In other words, in addition to any requisite such as 
membership in a local society, should that exist, what else does 
the hospital usually do, in your experience, before appointment 
is accorded? A.—Well, the hospital, through one of its agents, 
the head of the department, inquiries into the character of this 
man. Is he ethical? That is the basis of hospital service—the 
character of the individual, how he stands with his colleagues. 
Second, his training. Has he had training over years? Then 
his natural aptitude and competence. Some men go to the top 
and some do not. That is inherent in the individual. Those 
are all disposed of before the question comes up whether he is 
a member of his local county medical society or not. 


Q.—You stated that ordinarily a person desires to obtain 
membership on the staff and makes an application. Can you 
tell us how such applications are made, personally or through 
agencies, or in what shape? A.—The usual procedure is that 
a doctor comes to somebody on the staff—to me, for instance, 
and he says, “Dr. Heyd, I would like to work at your hospital.” 
I have a talk with him. I say, “Send me your whole story of 
your professional life.” Then I formally recommend him for a 
position. My letter will usually go before the Committee on 
Appointments in the hospital, and then the young man will 
probably be asked to come to see them. Or he may be an older 
man with a good reputation in the community. He would 
usually be investigated, if you will, by the Committee of 
Appointments, and finally he would be recommended by a med- 
ical board to the board of trustees or the directing body of the 
hospital, and if the man’s record was clear, if he was ethical, 
if he enjoyed the due regard of his colleagues in the community, 
he would probably get the appointment. 


Q.—You have frequently used the word “ethical,” Doctor, in 
talking about the qualifications of an applicant for membership 
ona staff. What do you mean by the use of the word “ethical” ? 
A.—First, that the man is a gentleman and follows the Golden 
Rule and the Ten Commandments. That is all there is to 
medical ethics. 


Q.—Does the American Medical Association have a code of 
ethics? A.—Yes, sir. 

Q—When you speak of an applicant possessing fundamentally 
an ethical qualification for membership on a hospital staff, does 
that refer only to members of the local society, or to all doctors 
generally? A.—AIl doctors. 

Q—What have you to say with reference to all doctors, 
regardless of whether they are members of a local society or 
not, in regard to the practice of medicine ethically or otherwise? 
A.—Every doctor has a code that he must go on, because when 
he graduates he swears by the Hippocratic Oath, which is a 
condensed form of everything that is decent and right living in 
the conduct of man with his fellows. 

Q—Doctor, will you tell us again when it was you became 
a member of the Council on Medical Education and Hospitals? 
A—tThe first meeting that I attended was in November 1937, 

Q.—What has been your practice in attending meetings of the 
Council since that? A,—I have attended every meeting, 

Q.—Has a resolution come to your attention as a member of 
the Council or otherwise which we have been calling here the 
Mundt Resolution? A.—Yes, sir. 


Q.—Are you familiar with that resolution? 4—Yes, sir; 
I think so, 

0.—What has been the attitude of the Council with reference 
to the Mundt Resolution? A.—It has had yery little effect on 
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the deliberations of the Council; with me personally it has had 
very little. I am a strong believer in the Mundt Resolution. 
I believe it is a step for the benefit of the community, possibly 
a little bit premature; public opinion, hospital minds and med- 
ical minds are not prepared for it, but basically in the Mundt 
Resolution is implicit a benefit in medical services and hospital 
services for the community. 


Q.—Why do you say that, Doctor? A—Because the whole 
progress of medicine has been based on development in medical 
societies. We face a changing era in medical practice. Indi- 
viduals are living longer, and the medical practice of the future 
is going to be preventive medicine, preventing heart disease, 
cancer, hypertension, and the source of graduate instruction 
and new things in medicine will come from the local county 
medical societies. The local county medical society is the 
repository of new advances in medicine, and it is the ideal of 
medicine and service to the community to have every doctor 
reeducated in contact with the center where medical knowledge 
originates and is dispersed. That is implicit in the Mundt 
Resolution. It is a miatter of policy in the House of Delegates 
which says that staff membership shall be limited to doctors 
who are in good standing in their local county medical societies 
—understand, not the A, M, A., but the local county medical 
societies, 


Second, this resolution shall be submitted to the Council on 
Medical Education and Hospitals. The Council was given a 
large measure of deliberation and debate to it, as to how to 
bring this ideal expectation before the medical profession. 


Q.—How did the Council bring that to the hospitals? A.— 
The Council instructed its secretary, Dr. Cutter, to send the. 
resolution to all of the six-odd thousand registered hospitals. 
After that had been done the feeling, I think, was that we had 
accomplished the main purpose that was intended in giving a 
wide diffusion to a principle of the House of Delegates. Then 
when the hospital asked the Council to inspect it, after the 
inspection had been made and this report sent back to the hos- 
pital again, a copy of the Mundt Resolution was enclosed and 
the hospital was asked, for informative purposes, “What is your 
reaction to this? Is it possible of attainment?” and so forth. 

Q.—Doctor, has the Council at any time ever taken the 
attitude that the Mundt Resolution should be used as a threat? 
A.—Never in my experience on the Council. 

Q.—Has the Council ever taken the attitude that before 
approval of a hospital would be granted it must conform to. 
or adopt the principle contained in the Mundt Resolution? 
A.—Never, to my knowledge. 

Q.—By the way: who finally orders the approval of hos- 
pitals? A—The seven men sitting with the secretary, and the 
technical staff. 

Q.—Who is chairman of your Council? 
Wilbur. 

Q.—There was offered in evidence here a communication 
dated December 31. I do not find the original with the number 
on it, but I am showing you what purports to be a copy. 

(After a pause) I now have the original, Doctor, and I would 
like to have you look at it. It is marked “Defendants’ 14,” and: 
it is dated December 31. Would you scan that, please? A.— 
I am familiar with this. 

Q.—TIs that the communication to which you referred when 
you stated that the Council authorized the secretary thereof, 
Dr. Cutter, to acquaint the various hospitals for intern training 
with the Mundt Resolution? 4.—I cannot say; I cannot answer 
that, because there must have been hundreds of communications 
along this line, and I cannot say whether that was the one or 
not. But what is in that letter is the general spirit and purpose 
of the mind of the Council. 

O.—Doctor, when the Council authorized the sending of this 
Defendants’ Exhibit No. 14—and it states: 


“In hospitals approved for the training of interns the professional 
standing of the members of the staff is a matter of importance. For your 
information I submit a resolution dealing with this subject, adopted at 
Cleveland last June”— 


had the Council on Medical Education and Hospitals any 
purpose of threatening a hospital when it sent that resolution 
yaar those terms? A.—None whatsoever. May I qualify 
that? 

Q.—Yes. A—The hospital asks for our inspection, and 
therefore when they ask for our inspection we have, 1 believe, 
the right to tell them under what circumstances we approve. 
li they do not wish to meet those standards, why, then, the 
whole thing falls. But if they want to go through with it and 
be approved, then they have to submit to certain points of 


A.—Ray Lyman 
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view, and one is based upon their physical organization and 
upon their ability to train people. But at no time is there any 
coercion or any threat that if you don’t have a staff of men who 
are all members of your medical society you will not be 
approved. That would be stupid and absurd. 

O.—They state in the letter also—I think I know the sub- 
stance of it—that in a hospital for intern training the selection 
of the staff is a matter of importance. Do you agree with 
that? ..—One hundred per cent. 

O—Why is the selection of a staff in an intern hospital of 
more importance, for instance, than in the ordinary hospital 
that you have in your yearly register? A.—Because these 
hospitals which are asking approval for interns are going to 
train the doctors that are going to take care of people ten 
years from now—that are going to attend you when you die. 

Q—Don't speak about it! A—Therefore they must be 
trained. 

Tuer Court:—You mean, when he gets sick and gets well 
again. 

The Witness:—Yes, I thought I would make it personal. 

By Mr. Leahy: 

Q—I want you to look at Exhibit No. 11, Doctor. What is 
that which you hold in your hand? A.—It is entitled “Essen- 
tials of a Registered Hospital.” 

O.—Who was it that prescribed these essentials? A—The 
Council on Medical Education and Hospitals. 

Q.—When you use the phrase “Essentials of a Registered 
Hospital,” what do you mean by that? A.—If a group organ- 
izes a hospital and gives forth that they are prepared to take 
care of sick people, we believe society has a right to demand 
certain basic things—that there is a competent body of men 
running the hospital; that they have floor space and air space, 
sanitary plumbing; that when people die somebody other than 
the immediate doctor looks over the record to see that every- 
thing was done; that they have a library near at hand of 
current medical journals, everything assuring that the human 
individual is passed upon by a competent doctor as to its nature, 
and that all the things that happened to the patient are 
reported. We believe that no institution should hold forth 
to take care of sick people unless they have a minimum at least 
of the essentiais of the profession. 

Q.—Do you think that these essentials set forth in Exhibit 11 
represent the minimum requirements that you feel a hospital 
should have when it attempts to maintain itself as an institution 
for the care of the sick? A.—Yes, sir. 

Q.—I want to ask you this, Doctor. Has the Council on 
Medical Education and Hospitals, in prescribing these essentials 
of a registered hospital or in sending around the Mundt Resolu- 
tion with reference to the composition of the staff, a purpose in 
mind for the advancement of the profession or for the public 
or for the patients, or what is the purpose? 

Mr. Lewin:—We object to that, your Honor. 

Mr. Leahy:—If your Honor please, I will just reframe the 
question. 

By Mr. Leahy: 

Q.—Doctor, with reference to these essentials of a registered 
hospital which you have just told us about, and also the Mundt 
Resolution and the action of the Council upon the Mundt 
Resolution and the Essentials, what purpose had the Council 
in mind in sending those Essentials to hospitals and in sending 
the Mundt Resolution to hospitals? A.—One purpose— 

Mr. Lewin:—Wait a minute. I am sorry to interrupt you, 
Doctor. 

Tue Court:—Are you objecting? 

Mr, Lewin:—Yes sir. 

Tue Courtr:—Objection overruled. 


A. (Continuing)—The Council on Medical Education and 
Hospitals had one purpose and one purpose only, and that was 
the improvement of medical service, to better medical service 
to the community, and that is all. The economic status of the 
doctor, his position, is of no moment whatsoever in that concept. 


By Mr. Leahy: ; : 

Q.—Doctor, do you know whether a hospital which is making 
application for approval as one for intern training receives a 
copy of this pamphlet called Essentials with the application 
blank which is forwarded to it for execution by it? A.—I know 
they are sent such. ne 

Q.—Did you, when you joined the Council as a member of 
it in November 1937, know anything about G, H. A. here in 


Washington? A.—No, sir. 


O.—Had you ever heard of it when you attended the first 
meeting in November 1937? A.—No, sir. 

Q.—With respect to any action which was taken by your 
Council in acquainting the hospitals with the Mundt Resolution 
was there any discussion of G. H. A. in that matter? dA,—I 
may possibly be mistaken, but I cannot recall any time since 
I was on the Council that G. H. A. was ever discussed at a 
meeting of the Council. 

Q.—Did you ever personally discuss it with any members 
of the Council outside of a meeting of the Council? A—Not 
until after somebody, Judge Bailey or some one, passed a 
decision in July. I may have discussed it with somebody, 

Q.—Up to that time had you heard anything about G. H. A,? 
A.—wNboO, sir. 

Q.—What connection, then, if any, was there between what 
was done by the Council with reference to hospitals seeking 
approval, and more particularly with reference to the informa- 
tion which was supplied by the Council, the Mundt Resolution 
—what connection had that action of the Council in any way 
with G. H. A.? A.—None. 

Q.—I will ask you whether in any of the meetings of the 
Council the Council had sought to restrain G. H. A. or to 
restrain trade in the District of Columbia? A.—Subject to a 
lapse of memory created by presentation of data, the minutes 
or something, I can recall that no action was taken. 

Q.—Did you personally have any intention when you yoted 
to send out the Mundt Resolution or these Essentials of a 
Registered Hospital to in any way interfere with the business 
of G. H. A.? 

Mr. Lewin:—Wait a minute. I object to that, and I would 
like to approach the bench if I may. 

Tue Court:—Very well. 

(Mr. Lewin, Mr. Kelleher and Mr. Leahy approached the 
bench and conferred with the court in a low tone.) 

(The pending question was read by the reporter as follows:) 

“Q.—Did you personally have any intention when you voted to send 


out the Mundt Resolution or these Essentials of a Registered Hospital 
to in any way interfere with the business of G. H. A.?”’ 


A.—No, sir. 

By Mr. Leahy: 

Q.—What connection has any action of the Council since you 
have attended in November 1937 had with G. H. A. with 
respect to anything done with any hospital in the United 
States? A.—Nothing. 

Q—Doctor, you said something about membership in a 
county society. Are you a member of your own county 
society? A.—Yes, sir. 

QO.—How does a doctor become a member of a county 
society? A.—The easiest thing in the world—a license to 
practice medicine—of good moral character—no restrictions 
upon admission. 

Q—Do you recall whether there is any form of application 
for membership? A.—In my own society, the County of New 
York, there is a form of application. 


Q.—And as former President of the American Medical Asso- 
ciation do you have any memory now, Doctor, as to whether 
anything is asked of a doctor when he applies for membership 
to a county society about subscribing to any ethics? A-—tin 
his application it is said, “If elected a member you will sub- 
scribe to the code of ethics of the Medical Society.” When he 
signs that he of course agrees to that. 

Q.—Of what importance, if any, is the code of ethics to the 
profession? A.—The importance is that it places a high stand- 
ard for the individual, to be a useful member of society, a 
gentleman, honorable and upright. That is all. 

O—Do you recall now whether the county society has any 
machinery set up at all for the disciplining of members who 
do not practice ethically under the standards which they 
promised to practice under? A.—Yes, sir. May I qualify it? 

Q.—Yes. A.—After a man becomes a member of a county 
medical society, that is, the local medical society—it has nothing 
to do with the A. M. A.—he agrees to abide by a code of rules 
and ethics. He frankly agrees to do that, After he is elected 
to membership he is held accountable under that code and those 
rules. If he gets into some difficulty with his local medical 
society a copy of the charges is presented to him. In my own 
county they are sent by registered mail. And he is asked to 
appear before a committee usually called a Board of Censors. 
He may come alone and tell his story or he may have counsel. 
Then a decision is made. 


U.S.A. us. A.M.A. BT AL. 307 


If that decision goes against him or he is dissatisfied with 
it he may, without cost to him, appeal to a higher body in the 
state medical society and the whole question is there reviewed 
again, If that decision is against him he can appeal to the 
Judicial Council of the American Medical Association, but he 
cannot reach the Judicial Council of the American Medical 
Association until he has exhausted his remedy with the local 
society and the state body. If the decision of the Judicial 
Council of the American Medical Association is unsatisfactory 
to him he can appeal to the House of Delegates for a rehearing. 
If that goes against him and he still thinks he is right, he can 
still appeal to the courts of the land for redress. 


Mr. Leahy:—1I think that is all. 
Mr, Lewin:—No questions. 


TESTIMONY OF CHRISTOPHER G. PARNALL 
By Mr. Leahy: 


Christopher G. Parnall, Rochester, New York, said he has 
been administrator of Rochester General Hospital over sixteen 
years. He graduated in medicine from the University of Michi- 
gan Medical School in 1904. 

Q.—Had you_taken any preliminary degrees in any of the 
arts before that? A.—Yes, I was a graduate of the University 
of Michigan, Academic Department, 1902, and I was an assis- 
tant in gynecology and obstetrics, University of Michigan, prior 
to my graduation in medicine, and later in 1906 I went into 
practice and was for twelve years in Jackson, Mich., so 
engaged. The last three years I organized and was the director 
of the Department of Public Health and Hospitals in Jackson. 
From there I went to the University of Michigan as Professor 
in Administrative Medicine and Director of the University 
Hospital, from 1918 to 1924. Thereafter I was Medical 
Director of the Rochester General Hospital, where I have 
been since that time. 

Q.—Are you a consultant on any hospital administration? 
A.—Yes, I am. 

Q.—Which one? A.—Well, as a matter of fact, a good 
many: that is, I am available for consultation work on hospital 
administration and hospital construction, and I acted in that 
capacity in various places in this country. 

O.—Were you ever president of the American Hospital Asso- 
ciation? dA.—Yes. 

Q.—What is the American Hospital Association? A—It is 
an association of American hospitals: that is, the membership 
is composed of representatives of various hospitals of various 
types in this country and Canada. 


Q.—How many hospitals are there in the association? A—I 
can't give you the exact figures now, but approximately three 
thousand. 


_Q.—Are you at present connected with the American Hos- 
pital Association? A—I am a member of the American 
Hospital Association. 


OQ—Were you ever trustee of it also? A.—Yes, I was 
trustee during the time I was president-elect, and while I was 
president, that covers a period of three years; and later on, 
another period of three years. 


Q.—And did you ever hold any position of a public char- 
acter with reference to the administration of public welfare in 
the city of Rochester? A.—Yes, I was Commissioner of Public 
Welfare for one year; I was loaned to the city. 

OQ.—Are you a fellow of the American College of Surgeons? 
A.—Fellow of the American College of Physicians. 

Q.—Are you a member also of the American Public Health 
Association? 4.—Yes, 

Q.—Doctor, how large a hospital is yours in Rochester? 
A—A hospital of three hundred and seventy-five beds. 

Q.—In your capacity as president of the American Hospital 
Association, and trustee in that association, did you become 
familiar otherwise generally with the administration of hos- 
pitals in the United States and Canada? A.—Yes, somewhat. 

Q.—Are you a member of the American Medical Associa- 
tion? A.—Yes. 

Q.—Are you a member of your county association? A— 

es. 

Q.—What county is that? A.—Monroe County. 

Q.—Doctor, as president of the American Hospital Associa- 
tion, did you have occasion to become familiar with the 
inspection and examination of hospitals as made by the Ameri- 
can Medical Association? A.—I did, 


Q.—As a hospital man, could you tell us something about 
what benefit, if any, has accrued to the hospitals by reason 
of inspection or examination by the American Medical Associa- 
tion? 

Mr. Kelleher:—Objected to as immaterial, 


Tue Court:—Objection overruled, As I understand the 
Government's position, that gives the American Medical Asso- 
ciation a power which they unlawfully exercise. I think they 
are entitled to show the effect of that power. 

Mr, Kelleher:—Whether it is beneficial to the hospitals 
doesn’t make any difference. 

THE Court :—Yes, but the manner in which it is used in fact 
is material. 

Mr, Lewin:—The use of the power in this case some place 
else is immaterial to the issues here. They may have done 
some wonderful things, but that is not the issue here. : 

Tue Court:—If they did the same things in these hospitals 
in Washington as they did throughout the land; if you can 
argue that this power is being used for improper purposes, 
certainly they have the right to show, if they can, the contrary. 

Mr. Lewin:—They may do both things at the same time. 

Tue Court :—Overruled. 


The Witness:—To answer that completely would require 
considerable time. 

By Mr. Leahy: 

Q.—Just briefly. A.—Briefly; it _is largely a voluntary 
matter; that is to say, that the American Medical Association, 
representing organized medicine, of course, has a distinct inter- 
est in the administration of hospitals, because, after all, hospitals 
exist primarily to enable the profession to render medical 
service to the citizens. 

Mr. Lewin:—Object to this as not responsive. He was 
asked, and I understood your Honor to Tule, what | benefit 
they got from the American Medical Association examinations 
and inspections. 

Tue Court:—Yes. 

By Mr. Leahy: 


Q.—Have you noticed in your own experience, as president 
of the American Hospital Association, any beneficial effect 
accruing to the hospitals of the country by reason of these 
inspections and examinations made by the Council on Medical 
Education and Hospitals of the American Medical Association? 
A.—Very decidedly so. 


Q.—How is that reflected; in what way? A.—It is reflected 
in better coordination of the medical work of hospitals; better 
direction, supervision of the educational work of hospitals, 
particularly as relating to interns and resident physicians, and 
indirectly, of course—or rather directly—better service to the 
patient. 

Q.—Is your hospital on the approved list? A—Yes, it is. 

Q.—What has been the practice with reference to inspecting 
or examining your hospital? A.—Well, the hospital is exam- 
ined by inspectors from the American Medical Association 
and other medical organizations occasionally or periodically to 
check on the work the hospital is doing. 


Q.—Doctor, I am going to show you three documents here 
in evidence, I think—a few letters just while I am looking at 
the others and, to save time, will you kindly take a look at 
that letter, Are you the Dr. Parnall who wrote that letter? 
A.—Yes. 

Q.—Dated Dec. 17, 1936 and identified as U. S. exhibit 254. 
Is that your signature on it? A.—Yes. 


Q.—Would you kindly look at these two carbon copies 
identified as Government’s 255 and Government’s 246, dated 
respectively Dec. 21, 1936 and Dec. 1, 1936. Directing your 
attention to the carbon, dated Dec. 1, 1936, Government's 246, 
I ask you if this is the original of that letter? A.—Yes, it is. 


Q.—Did you receive that in the ordinary course through the 
mail? A.—Yes. 

Q.—Reading from December 1—check with me on the carbon 
—it says: it is addressed to you: 

“We wrote you on September 8 calling your attention to a recent 


resolution passed by the House of Delegates of the American Medical 
Association, as follows:” 


Then follows the Mundt Resolution. Over whose signature 
is that letter directed to you? A—Dr. Cutter. 


Q.—Is that his writing? 4.—It doesn’t correspond with his 
signature as I am f with it. 


| 
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O.—Now, then, that letter of December 1 refers to a letter 
dated September 8, does it not? .4.—Yes. 


O.—Is that the letter of September 8 (handing document to 
the witness)? A.—It is. 

O—Is that over the signature of anybody? 4.—Well, the 
signature is “William D. Cutter.” 

O—Is that his handwriting? A—Not as I am familiar 
with it. 

Mr. Lewin:—May I ask a qualifying question: Have you 
ever seen Dr. Cutter sign his name? The Witness:—No. 

Mr. Lewin:—Have you any special knowledge of his hand- 
writing? The Witness:—I am not a handwriting expert, but 
I am familiar with his signature because I have received 
various communications from him. 

Mr. Lewin:—Do you know which of these two is his signa- 
ture and which is not? The IWiiness:—I don’t think either 
one is. 


Mr. Lewin:—You don’t think either one is? 
Tue Court:—They are in evidence? 


Mr. Leahy:—No, September 8 is not. I want to offer it now. 
That is why I have given it to him. 


Mr. Lewin:—We have no objection to it. 

Mr. Leahy:—We offer it in evidence. 

Tue Court :—It will be admitted. 

By Mr. Leahy: 

Q.—Prior to the receipt of the letter of September 8, which 
is now marked Defendants’ Exhibit 28, what information had 


you with reference to the Mundt Resolution, if any? A— 
Before September 8? 


; O—Yes. A.—Well, I had no official notice of that resolu- 
tion; I may have read of it in the proceedings of the House 
of Delegates. 


Q.—To your recollection, now, when was the first time your 
attention was brought to the Mundt resolution? A—In the 
letter of September 8. 


QO.—What effect did the Mundt Resolution have so far as 
you were concerned on the approval of your hospital? 


Mr. Lewin:—Objected to. 


_TxueE Courr:—Sustained. I don’t think we can go into indi- 
vidual cases. I think you can go into the work of the com- 
mittee, but I don’t think we can go into individual cases. 


Mr. Leahy:—Then I won’t bother pressing that. 


_ THE Court:—That would be for effect rather than the 
intent. 


Mr. Leahy:—May we approach the bench? 
THE CourtT:—Yes. 


(Thereupon counsel for both sides approached the bench 
and conferred with the Court, in a low tone of voice.) 


By Mr. Leahy: 


O.—Doctor, so far as your recollection goes at that time am 
I correct in saying that the September 8 letter initiated this 
series of correspondence? A.—Yes. 


Mr. Leahy:—This letter of September 8—letterhead of the 
American Medical Association, Council] on Medical Education 
and Hospitals, reads as follows: 


“Dr. Christopher G. Parnall, Med. Dir., Rochester General Hospital, 
Rochester, New York. 
“Dear Dr. Parnall: 

“We are pleased to submit a copy of Dr. F. H. Arestad’s report on the 
present status of intern training at Rochester General Hospital. Similar 
documents have been sent you in the past and we hope this will prove 
a useful addition to your files. Will you kindly refer this statement to 
Dr. Prince and his committee as well as other staff members interested 
in these matters? 

“Jt is very pleasant to know that training of house officers continues 
on the same high level noted formerly and that approval of these posi- 
tions by the Council is amply merited. It will be our purpose, therefore, 
to continue to publish in our lists that Rochester General Hospital is 
approved for intern training and for residencies in surgery and medicine. 

“Special approval for mixed residencies is no longer necessary, in 
accordance with the Council’s policy of assigning full credit for such 
services in any hospital previously approved for the general internship. 

“May we call your attention to a recent resolution passed by the 
House of Delegates of the American Medical Association: 

(Here the Mundt resolution was read.) f : 

“What possibility, if any, exists for observance of the principle laid 
down in this resolution? Very truly yours, soraitada (Di one 


By Mr. Leahy: . 
—_— u recall whether you replied to that letter before 
oe EES letter of Dec. 1, 1936? A.—I don't think I did. 


O.—Then on Dec. 1, 1936, there was received by you—am I 
correct—the original of Exhibit 246 for the prosecution? A— 
Yes. 


“We wrote you on September 8 calling your attention to a recent resolu- 
tion passed by the House of Delegates of the American Medical Associa- 
tion, as follows:” 


Then follows the resolution: 


“Our analysis of the recently submitted staff list was quoted in the 
inspection report which was sent to you at the same time.” 


By Mr. Leahy: 


Q.—Doctor, who was the Dr. Arestad mentioned in your 
letter of September 8? A.—He was an inspector of the Ameri- 
can Medical Association. 


QO.—Inspector of what? A.—Inspector of hospitals. 


Q.—And when in the letter of September 8 they refer to a 
submission of a copy of Dr. Arestad’s report on the present 
status of intern training: What was that report—not the con- 
tents of it, but just identify it. d—That was a report giving 
his findings as a result of that inspection. 


Q.—So that in the letter of December 1 the words “Inspection 
Report” refers to what in the letter of September 8? A— 
Dr. Arestad’s report. 


Q.—“We are anxious to learn from approved hospitals as to whether 
they are in general agreement with the principle laid down in this reso- 
lution, and would be pleased to have your comments in the matter.” 


Now, Doctor, did you reply to that letter where they ask 
you for your comments on the resolution? A.—Yes. 


Q—And is that U. S. Exhibit 254, dated December 17? 


A—Yes. 
Q.—That is directed to Dr. Cutter, is it? A.—Yes. 


Q.—And is there—without reading the whole letter, unless 
it is requested—didn’t you state as a fact that your staff had 
met on the Mundt Resolution and you had unanimously dis- 
approved it? A.—The Medical Board, which represents the 
staff, yes. 


Q.—And didn’t you state in your letter to— 
Mr. Lewin:—Why don’t you read the letter? 
Mr. Leahy:—I will be glad to: 


U. S. EXHIBIT 254 


“Dr. William D. Cutter, Secretary, American Medical Association, 
535 North Dearborn Street, Chicago, Illinois. 


“Dear Dr. Cutter: 


“Relative to the resolution of the House of Delegates favoring a rule 
by the Council on Medical Education and Hospitals limiting membership 
on a hospital staff to members in good standing of local county societies, 
I am in somewhat of a quandary as to just what to say. Personally I 
feel that members of hospital staffs should be members of their local 
county societies. However, I do not believe in any inflexible rule setting 
up such a standard of eligibility. 

“I suggested to our Board of Directors a change in the By-Laws 
relating to staff appointments, requiring that unless otherwise voted by 
the Medical Board, no physician would be eligible to the Visiting and 
Associate positions of the staff unless he is a member in good standing 
of the county medical society. When this proposal was referred to the 
Medical Board for an opinion, I was rather surprised to find that its 
members—all members of the county medical society—were unanimously 
against it. Their feeling was that the county medical society should 
stand on its own merits and that it should offer enough of itself so that 
practically every member of a hospital staff would seek membership, and 
that everything that savored of compulsion would subject Medicine to 
the same thing that rouses the resentment of doctors to the actions and 


attitudes of non-medical organizations, 

“Tt was pointed out that only a small percentage of the staff were not 
members of the county society and that most of this group were younger 
men, most of whom will shortly join the county society. I am sending 
you a list of our staff appointments for the hospital year 1935-1936, 
with the nonmembers checked. You will note that allowing for duplica- 
tions, excluding the Honorary and Consulting divisions, there are one 
hundred and twenty-eight members, one hundred and eighteen of whom 
are members of the county society, leaving ten, or 8 per cent, who are 
not. Even on the Honorary inactive staff of seven members, all but one 
being over 75 years of age, there is only one who is not a member of 
the county society. Of the twenty-two on the Consulting Staff, the only 
two who are not members of the county society are the Professor of 
Bacteriology at the University and a bacteriologist who is not an M.D. 
Our staff represents practically one fourth of the active membership of 
the county society, On its membership are the President of the New 
York State Medical Society; the President, the President-Elect and the 
Secretary of the Medical Society of the County of Monroe, 

“I personally have been a member of the American Medical Asso- 
clation continuously for over thirty years and two of my sons are ment- 
bers of county societies, 
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“Under the circumstances, as far as support of organized medicine is 
concerned, could the House of Delegates very well hold that the Rochester 
General is an unfit place for the training of interns? 

“With warmest personal regards and wishes for a Merry Christmas 
and a successful New Year, I am, Sincerely yours, 

“C. G. Parnall.” 

By Mr. Leahy: 

O.—Following that, then, Doctor, did you receive Govern- 
ment’s Exhibit 255, of which this is a copy? A.—I did. 

Q—Was any action taken by the Council on Medical Edu- 
cation and Hospitals of the American Medical Association other 
than that letter 255, following your letter to them stating that 
ey were not all members of the local medical society. A— 
No, sir. 

Q.—Was anything further said about approval of your hos- 
pel ee the Council on Medical Education and Hospitals? 
A—No. 

Mr, Lewin:—What about his letter? 

Mr. Kelleher:—Here is his letter of September 21. 

Mr. Leahy:—I said following the receipt of this letter. 

By Mr. Leahy: 

O.—Is that the only communication you received? 

Mr, Lewin:—I object to that; it can’t be understood, 

Mr. Kelleher:—We don’t understand it. 

Mr, Lewin:—Here is the letter. 

By Mr. Leahy: 

Q.—Following the letter of December 17, which you wrote 
to him, did you then receive Exhibit 255, do you remember, in 
reply? A.—Yes. 

Q.—Did you receive that? A—yYes. 


0.—Now, following this letter of December 21, what other 
communication, if any, did you receive from the Council on 
Medical Education and Hospitals from the American Medical 
Association with reference to approval of your hospital? A— 
None that I know of, except subsequent examination. 
Q.—With reference to this examination. A—No. 


Q.—With reference to subsequent examinations, was ever the 
approval or disapproval of your hospital as one suitable for 
intern training predicated on your adoption or rejection of this 
Mundt resolution? A.—No. 

Q.—What effect, if any, had your rejection, as noted in your 
letter of Dec. 17, 1936 on your approval of the hospital of 
which you are the director, as a hospital suitable for intern 
training? 4.—None whatsoever. 

Q.—As the president of the American Hospital Association 
or the consultant now of the American Hospital Association, 
have you ever heard of a hospital in the United States— 

Mr. Lewin (interposing):—We object to that. That was 
objected to and your Honor ruled in our favor. 

By Mr. Leahy: 

O.—As president of the American Hospital Association, and 
as a consultant in the American Hospital Association, have you 
ever heard of approval for intern training of any hospital in the 
United States depend upon either the rejection or the adoption 
of the Mundt resolution, or the principle contained therein? 

Mr. Lewin:—Just a minute; that is the same question. 

Tue Courrt:—Objection sustained. I think that would 
broaden the field. It opens up a collateral issue. If I permit 
that, it would, perhaps, bring in every hospital in the country. 

Mr. Leahy:—Yes, I will read every letter. This is the 
“smoke-out” letter: 

EXHIBIT 255 
Dec. 21, 1936. 
“Dr. C. G. Parnall, Medical Director, Rochester General Hospital, 
Rochester, New York. 
“My dear Dr. Parnall: 

“In response to your letter of December 17, let me express my 
appreciation of your information and your comment on the affiliation of 
your staff members with your medical society. 

“The intention behind the resolution referred to was to smoke out 
from the staff of some hospitals certain men who were regarded as objec 
tionable but whom the hospital felt a delicacy in removing. 

“T notice in the figures which you have kindly supplied, that your staff 
enjoys a very fortunate position with regard to the support of your pro- 
fessional organization, and that apparently any object which the Council 
might have had in view has already been anticipated. Cordially yours. 


Mr. Lewin:—Did he say who signed that letter? 


By Mr, Leahy: ; 

Q,—You got a letter from Dr. Cutter in reply to this? 
A—Yes. 

Mr, Lewin:—The letter you read was signed by Dr, Cutter? 
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Mr. Leahy:—Well, he received a letter from Dr. Cutter. 

Mr, Lewin:—Not a letter, but that letter? 

By Mr. Leahy: 

Q.—Now, Doctor, did you have in your county in which the 
Rochester Hospital is situated any group who are practicing 
group practice medicine? 

Mr, Lewin:—Objected to as immaterial; collateral, outside 
the scope of the indictment. 

Tue Court:—I don’t see offhand what it has reference to. 

Mr, Leahy:—With reference to what we had tu listen to for 
two days when Dr. Leland was accused of being the birth 
control artist. 

Mr. Kelleher:—Well, let's have that limited to a prepay- 
ment basis anyway. So confined, it may have some remote 
connection with the issue. 

Mr. Leahy:—You shut that out. 

Mr, Kelleher:—The only question here is whether there was 
this birth control technic applied to groups operating on a pre- 
payment basis. 

Tue Court:—I am perfectly willing to speak about group 
practice, contract practice, but I don’t get this birth control. 

Mr. Leahy:—That was the designation given it by the prose- 
cution. 

Mr. Lewin:—The idea is when you have a doctor who is 
engaged in cutting off such ideas at their inception the only 
contribution he is making to medical science is practicing birth 
control. 

Tue Court:—My own view of the term is that it had better 
be reserved to argument, anyway. 

Mr. Lewin:—The only time that’ was used was out of the 
presence of the jury, and addressed to your Honor. The jury 
was discharged so we could take down our hair. 

THE Court:—Well, it is all before the jury now. 

Mr, Lewin:—Well, we didn’t bring it in, this invidious term 
before the jury. 

Tue Court:—Well, I think we ought to speak of things as 
we know them, without characterizing them, I think your 
question is pretty broad, Mr, Leahy. 

By Mr. Leahy: 

Q.—I will narrow it: Doctor, do you have practicing in the 
county, or in an adjoining county, a plan of some shoe company 
—we heard of it—the Endicott-Johnson? A.—Well, that is at 
Binghamton. 

Q.—How far is that from you? A.—A hundred miles, a little 
more. 

Q.—Do you know whether plans like this Endicott-Johnson 
plan are operating through there? A.—There is a prepayment 
plan recently started under the auspices of the Erie County 
Medical Society; that is the county in which Buffalo is, 

Q.—Is that the county adjoining your county? A.—Genesee 
County intervenes. 

Q —lIs that composed of doctors of the American Medical 
Association? A.—It is. 

Q—Do you know whether the Endicott-Johnson plan has 
doctors of the American Medical Association? d.—That is my 
understanding. 

Q.—Do you have any other plans up there; is there some 
bakery plan? A.—yYes, indefinitely I recall there is one. 

Q.—Is there an Agfa plan there? A.—Yes. 

Q.—A group practice, prepayment plan? A.—yYes, there js. 

Q.—And are they all being served by doctors of the American 
Medical Association? A.—I think so. 

Q.—And with reference to any prepayment plan in the county 


where you reside, or in an adjoining county, are members of 
the local medical society engaged in serving the plan? 4— 
I understand so, yes. 

(Thereupon at 11:30 a, m. there was a short informal 
at the expiration of which the proceedings were resumed as 


follows :) 
CROSS EXAMINATION 
By Mr. Kelleher: 
—Dr. Parnall, is the Genesee plan a group practi 
Rom plan, to your knowledge? dA—The Secnes aaal 
O—Yes. A—I am not familiar with the Genesee plan 
—Didn’t you say there was a plan in Genesee wi a 
oa were fatalliar, a prepayment plan? 4A.—No. vith which 
Tue Courr:—No, he said that Genesee County inte rvened 
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By Mr. Kelleher: 

Q—I am sorry. There is a plan in Buffalo? A.—Erie 
County. 

Q.—What is the name of that plan? 4.—I can’t tell you 
the name of it, but it is a plan under the auspices of the Erie 
County Medical Society, in connection with the group hospi- 
talization plan. 

Q.—And it doesn’t involve group practice; it is the so-called 
panel system? A.—I wouldn't call it the panel system; it 
includes everybody in the medical society. 

O.—It doesn’t have doctors on a salary basis? A.—No, 

Q.—They receive fees? 4.—Yes. 

O—When was that plan started? A.—TI can’t tell you accu- 
rately but it is rather a recent plan; I don't think in operation 
for more than a year. 

O.—Now, did you call the other plan that you mentioned the 
“Agfa Plan’? dA.—Agfa Company. 

O.—Is that also sponsored by the medical society? A.—No, 
I can’t say it is; I think it is sponsored by a group with the 
approval of the medical society; at least that is my impression; 
I am not familiar enough with it. 

O.—You are not familiar with the plan? 4.—No. 

O.—yYou can’t give us the details of it? <A—No. 

O—Now, let me show you a photostatic copy of Exhibit 255. 
You saw 255, which was a carbon copy of the original. Where 
is the original? 

Mr. Leahy:—I have it; I have found it in my folder. 

By Mr. Kelleher: 

O—Is that the letter you received; the original of Exhibit 
255? A—It is. 

_ Q—Is that Dr. Cutter’s signature? A—That is my 
impression. 

Mr. Lewin:—Is that the “smoke-out” letter? 4.—Yes. 

By Mr. Kelleher: 


O.—Did you have on your staff on Dec. 21, 1936 any doctors 
whom you desired to remove but whom you felt the delicacy 
toward in removing from the staff? A —No, sir. 

Q.—So it wasn’t necessary for the American Medical Asso- 
ciation to smoke out from your staff any doctors? dA.—No, sir. 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 


O.—Did you have any doctors at that time who had made 
application for membership to your staff who you were trying 
to smoke out? A.—No, sir. 

O.—So there was no necessity for the American Medical 
Association to try to smoke out such applicants either, was 
there? A.—WNo. 

Q.—Doctor, under that plan which you say you cannot give 
us the name of, but which is in force under the supervision of 
the Erie County Medical Society, did the members of the plan 
pay in advance for services to be rendered them? A.—Yes. 

Q.—They do that. How do they pay, monthly dues? A— 
Payroll deduction, as I understand it. 

O.—Then the Erie County doctors take care of those mem- 
bers of the plan? A.—Yes. 

Mr. Leahy:—May I pass this around to the jury, the three 
letters I now have, so they may see the signatures? 

(Thereupon the aforesaid documents were passed among and 
examined by the jurors.) 

By Mr. Kelleher: 

Q.—Does the Medical Society in New York consider that 
where members of an organization pay monthly dues for medical 
services that is ethical? A.—I don’t quite understand the 
question. Pe Sarees oy 

Q.—Where members are participating in this plan and pay 
monthly dues, is that ethical? A.—Yes. , 

Q.—And where there is an arrangement for deduction of dues 
from their salaries, is that considered ethical? A.—Yes. 

Mr. Leahy:—Isn’t the only question involved in any plan, on 
the ground of the ethical character of the plan, as to whether 
or not it can deliver a good quality of medicine in the public 
interest? ° 

The Wiiness:—I1 think so. 

By Mr. Leahy: ; 

Q.—Whether it can do what it promises it can do? 

Mr. Lewin:—Is it necessary for this witness to be led like 
this? : ‘ " 

Tye Court:—That is quite leading. 

(The witness left the stand.) 


TESTIMONY OF WILLIAM C. WOODWARD 


By Mr. Leahy: 


O.—Would you kindly state your full name, please? 

William C. Woodward, Washington, D. C., said he had been 
living in Washington since January 1940. Prior to that time, 
for the preceding seventeen years, he resided in Chicago. He 
was born in Washington in 1867, was graduated by the Wash- 
ington High School in 1885, took a medical degree at George- 
town University in 1889, was given the LL.B. by Georgetown 
University in 1899, and the LL.M. in 1900. He is a member 
of the bar of this court, and of the Supreme Court of the United 
States, also a member of the bar of the state of Massachusetts 
and the state of Illinois. He has an honorary degree LL.D. by 
Georgetown University in 1925. He was coroner for the District 
of Columbia in 1893 and 1894, health officer for the District 
of Columbia in 1894 until 1918 and secretary of the Medical 
Supervisors, the Examining and Licensing Board for the Dis- 
trict from 1896 for about ten years. He was Health Officer in 
Washington for twenty-four years, from 1894 to 1918. The 
Health Officer is charged to execute and enforce the laws of 
the District relating to Public Health and, by implication, to do 
whatever else might be possible to prevent diseases and pro- 
mote health. 

O.—Did you hold a similar position in any other city of the 
United States? A—I was the health commissioner of the city 
of Boston from 1918 to 1922. 

O—What were your duties as health commissioner of the 
city of Boston? A —They were somewhat similar, but the 
authority of the health commissioner of the city of Boston was 
much more extensive; in fact as such health commissioner at 
Boston I had the power to make rules, regulations and orders— 
the statute of Massachusetts had conferred on the health officer 
all of the ordinary duties of a board of health in a city, and, 
as a result, I was a legislative agency as well as an executive 
agency, so to speak. 

O.—From that position where did you go? A.—I went to 
assume the duties of Director of the Bureau of Legal Medicine 
and Registration of the American Medical Association in 1922 
and retired in December 1939. 

He stated that he taught medical jurisprudence in the law 
school and medical school of the University of Georgetown, 
medical school of George Washington University, and medical 
school of Howard University; also the medical school and law 
school of Loyola University in Chicago. When he left Chicago 
he was professor-lecturer of medical jurisprudence on the faculty 
teaching in both medical and law schools of the University of 
Chicago. He is a Fellow of the American Public Health Asso- 
ciation and an ex-president; honorary life member of the Con- 
ference of State and Territorial Health Authorities and Boards 
of Health, and an ex-president; a member of the Medical 
Society of the District of Columbia, and an honorary member 
of the American Veterinarian Medical Society; also a mem- 
ber of the International Association of Milk Sanitariums; a 
member of the Royal Society of Public Health and Hygiene 
of London. 

Q—Now, Doctor, would you kindly repeat again the par- 
ticular bureau which you were in charge of while you were 
with the American Medical Association? A.—Bureau of Legal 
Medicine and Legislation. 

Q.—When was that bureau formed? A.—That was formed 
under authority of a resolution adopted by the House of Dele- 
gates of the American Medical Association in 1922, May 1922. 

Q.—At that time when you went to Chicago, what organi- 
zation had the bureau: Did you organize the bureau? A.—I did. 

O.—You were its first head? A.—Yes. 

O.—While you were there how many assistants or associates 
were with you? A.—When I left the bureau there were with 
me three assistants, all lawyers, one a doctor, and four clerical 
assistants. 

O0.—Now, briefly—without going too much into detail—would 
you just tell the jury what that bureau means; what are its 
functions; what does it do? A.—I think the duties are well 
described in the resolution which authorized its creation by the 
Board of Trustees, that is to have charge of matters of legis- 
lation and legal medicine of general interest to the profession; 
to keep informed as to what was going on in the various state 
and county organizations in full in those fields; to coordinate 
public opinion, or the opinion of the medical profession as to 
the matters in those fields, and generally, as the resolution says, 
to represent the American Medical Association. 

Q.—And while you were there, with reference to the medical 
legal side of your particular duties, could you just describe what 
briefly fell into that classification? A—Well, the basic and 
continuous work of the bureau consisted of the analysis of all 
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cases reported in the National Reporter system decided by the 
Court of Last Resort and some of the intermediate courts ; 
cases of medical legal interest. They were all analyzed and the 
result of the analyses was published in Tue JOURNAL OF THE 
AMERICAN MeEbicaL Association from week to week, and 
more recently they have been, within the last five years, and 
at the end of each five-year period, placed in bound volumes. 

We advised physicians very commonly who required expert 
knowledge of medical legal problems. A physician who was 
expecting to be called into a case involving some matter of 
medical legal interest; a physician who was practicing in a small 
community and not knowing the least details concerning the 
matters to which he would be called upon to testify would 
write in and ask for a citation bearing on the particular subject 
involved and we would give him the information. Lawyers who 
were interested, frequently in malpractice cases, would, with the 
consent and advice of their clients, write in for information as 
to the technical aspects of a case involving medicine and we 
would furnish the data. Of course, some of the legislative 
matters involved medical legal problems such as, I have in mind 
now, the caustic poison act, which was formulated, and the pro- 
motion of which by Congress and the other states we advocated ; 
the knowledge of the effects of caustic poison and the knowledge 
of the laws relating to caustic poisons in force at the time; the 
advancement of legislation to correct the evils and the promo- 
tion of its enactment. That is really a combined medical and 
legal matter; matters of that kind came within the scope of the 
bureau’s activities. 

Q.—Doctor, you are yourself named as a defendant in this 
case, are you not? A.—I am. 

O.—When was it, Doctor, if you can recall now, that your 
attention was first drawn to Group Health Association, Inc.? 
A—It was first drawn to Group Health Association, Inc., by 
a letter from Dr. Verbrycke of this city, dated May 29, 1937. 

Q.—Prior to that time, Doctor, had you ever heard of Group 
Health Association, Inc.? 4A—I never had. 

Q.—Do you recall a letter which was sent to Dr. Cutter 
some time in March of 1937 over the signature of Merritt W. 
Ireland—General Ireland? A—I do. 

Q.—Do you recall whether a copy of that letter was received 
by you? A—It was. 

Q.—Do you recall when? A.—I don't recall the exact date, 
but it was some time in March, 

O.—Do you recall the fact of its receipt? A.—lI do. 

0O.—How did it come to you, Doctor? A.—I received a copy 
of it from Dr. Cutter. 

OQ.—What did you do with it? A—Filed it. 

Q.—What action did you take personally on it? A—None. 

Q.—What interest did you have in it personally? A—wNone. 

Q.—Why? A.—It was a matter relating solely to the District 
of Columbia, and jurisdiction with reference to the matter was 
vested in the Medical Society of the District of Columbia, and 
the American Medical Association had nothing to do with it. 
I knew, too, from Dr. Cutter’s letter, that the matter had 
been or would be brought to the attention of men high up in 
the councils of the Medical Society of the District of Columbia 
and that any action would be taken by that society that the 
circumstances might call for. 

Q.—Was any attention paid—or what attention—we will put 
it that way—was paid to General Ireland’s letter from the 
date you filed it down to the date you received Dr. Verbrycke's 
letter? A—None. 

Q—Do you recall the date now when you said Dr, Ver- 
brycke wrote to you? A.—His letter was dated May 29, 1937 
and came to me, as I recall it, by air mail. The original letter 
should bear the time stamp of the Bureau of Legal Medicine 
me Legislation, although I do not know whether it does or 
oes not. 

Q.—I am going to show you now a letter dated May 29, 
1937, on the letterhead of Dr. J. Russell Verbrycke, Jr., and 
identified already as U. S. Exhibit 441-A. I note on the left 
hand corner in pencil “Air Mail, Spec. Del.,”—special delivery. 
Do you know in whose handwriting those words are? A.—I 
believe they are in the handwriting of Miss McDonald, my 
secretary, who customarily opened the mail when it was 
received, 

Q.—Will you turn it over and see if it bears the stamp of 
your bureau? A.—It does—‘Received June 1, 1937, 9 a. m.” 

Q.—When you received this letter, Doctor, what interest, if 
any, did you take in it? A—I conferred with Dr. West, and 
Dr. West and I agreed that the wisest course to pursue would 
be for me, on my way to the meeting of the American Medical 
Association in Atlantic City within the next week or so, to 
come to Washington and ascertain the facts, such as they were, 
that could be elicited concerning the situation. 
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Q—Whiat was there, Doctor, in the letter of May 29, 1937 
from Dr, Verbrycke, U. S, Exhibit 441-A, which was so dif- 
ferent from the letter of General Ireland which we have just 
mentioned, that caused you to think that you should come to 
Washington to make an investigation? A.—Dr. Verbrycke’s 
letter represented the situation, frankly, as one of national 
interest, and the view of the organization, particularly the 
Bureau of Legal Medicine, was that with respect to matters 
of national interest the American Medical Association should 
take the initiative, With respect to state matters, or a case in 
the District of Columbia, we allowed the state or District 
organization to take the initiative and we cooperated and 
advised. 

O.—The letter of May 29, 1937 to Dr. Woodward reads as 
follows: 

“I am writing this semiofficially as chairman of the Economic Com- 
mittee of the District of Columbia Medical Society to you as chairman 
of the Legislative Council of the A. M. A. We are faced with a new 
problem which would seem to be more far-reaching than a purely local 
difficulty. Our immediate concern is local, but two factors make it a 
national concern, 

“The Home Owners Loan Corporation has organized a cooperative 
undertaking called Group Health Association, Inc. They propose to have 
their own set-up for medical care of themselves and families with full 
time personnel, and Dr. Brown, formerly of the Veterans Bureau, has 
been appointed Medical Director with a reputed salary of $8,000. He is 
at the present time trying to organize a staff. The Home Owners Loan 
Corporation has about two thousand employees here and a number of 
regional offices through the country. This is not a great deal in itself, 
but we are informed that this undertaking is financed by a government 
loan.” 


The words “this undertaking is financed by a government 
loan” are underscored. 

“That the President has given his approbation and is so interested in 
it that if successful he plans to recommend similar organizations through 
all departments. 

“You, knowing the conditions in Washington, will realize that if this 
movement should spread to the ultimate, the private practice of medicine 
would be practically destroyed, and it is conceivable that the experiments 
started here would spread through the entire country, as it is entirely in 
line with what the President is said to want. We feel that two of the 
factors mentioned above bring this problem directly to the Board of 
the A. M. A. I am asking if you will not come here to confer with us 
or advise us as to possible methods of approach. Coming as close to the 
meeting at Atlantic City it seems as if the present were a very opportune 
time. With kindest regards, I am, Sincerely yours.” 


When was the convention at Atlantic City in 1937, Doctor? 
A.—The House of Delegates met on June 7. The board of 
trustees met the day before, June 6. The convention lasted until 
June 11. 

O.—Following the receipt of the letter did you come to Wash- 
ington, Doctor? A.—I did. 

Q.—Do you recall now the date that you came here? 4A.— 
Not the exact date, but it was some time during the week 
immediately following May 29 and the receipt of that letter, 
because I had other matters to attend to in the course of 
my visit. 

Q.—When you came to Washington what did you do with 
reference to investigating the situation as it was presented by 
Dr, Verbrycke? A.—I immediately called on Dr. Verbrycke 
and had a conference with him to learn what he knew about 
the matter that was not disclosed in his letter. 

Q—Following that conversation with him what did you do? 
A.—He showed me some papers, as I now recollect, or at any 
rate I learned in the course of the conference, that the organ- 
ization of G. H. A. was supposed to be based on an examina- 
tion into the health conditions among employees of the H. O. 
L. C. and its affiliated bodies. The first thing I did, therefore, 
was to go to the United States Public Health Service to see if I 
could learn something of that investigation, because it seemed 
to me that that was the logical place to learn of any investiga- 
tion of health conditions among Government employees in the 
District of Columbia. : 

Q.—Were you able to get any information, Doctor? .4— 
They knew nothing whatever of any such investigation ever 
having been made. 

Q—What then did you do? A—I then went to the office 
of the United States Employees Compensation Commission 
which, as you know, is charged with the duty of paying for 
disabilities that arise out of official duties, thinking that that 
organization might have made an investigation. But the secre- 
tary— 

Mr. Lewin:—Don't tell us what the secretary said, Doctor. 

The Witness:—No; I will not. The secretary of that com- 
mission had never heard of such an investigation. 
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Mr. Lewin:—That must be based on hearsay, your Honor. 
I think he can testify that he got nothing there, but I do not 
see how he can tell us what the secretary said. 

Tue Court :—No. 

By Mr. Leahy: 

O.—From there where did you go? A.—To the office of the 
A OvdaeC. 

OQ—Do you recall where they were located? A.—I do not. 
The offices are changed so often that I have no recollection 
of just where they were located. 

Q.—Do you recall now whom you saw at the H. OME. <Gie 
A—I saw quite a number, serially, one after the other. When 
I first went to what I think was an information desk in or near 
the lobby and told the young man there who I was and that 
I wanted information about loans for health service corpora- 
tions—may I say what he told me? 

O—No. A—Well, I learned there that I did not want to 
know anything about health service corporations; I wanted 
to know something about hospital service corporations; and I 
had to insist that that was not what I wanted at all. I learned 
that H. O. L. C. was not making loans. I then asked for 
information concerning rules under which loans were made to 
health service corporations when they were made at all, basing 
that inquiry on the statement in Dr. Verbrycke’s letter. 

On that basis I was referred to a gentleman on another floor. 
I was again told—well, I learned then that I did not want to 
know about health service corporations, that I wanted to learn 
about hospital service corporations. I had to insist that I wanted 
to learn about health service corporations. After a very pleasant 
conference with that young gentleman he thought I had better 
see a third gentleman. We went together to see him and talked 
the matter over. He told me that I had better see one of the 
governors, the Board of Governors, and called a young man 
who took me to the office of the Board of Governors, where I 
found that only one of the Board was present, after his secre- 
tary had gotten my message and gone in to see the governor 
present and had come out and said that that particular governor 
was in conference and could not see me and that I had better 
see Mr. Zimmerman. 

Thereupon I went to Mr. Zimmerman’s office and talked with 
his secretary and was ultimately ushered into Mr. Zimmer- 
man’s office. 

Q.—Is that the same Mr. Zimmerman who has already tes- 
tified in this case, whom you saw on that occasion? A.—It is. 

O.—Did you have a talk with Mr. Zimmerman? A.—I did. 

O—Will you tell us what you said to him? A.—I gave him 
my card and told him that I represented the American Medical 
Association; that I was going to attend the meeting and that 
I had heard they had organized a Group Health Association. I 
was eager to get all the information I could because I had to 
report at the meeting of the Association. But I recall distinctly 
that I said to him I did not want any confidential information— 
“IT want anything that you tell me is such as I will be at liberty 
to discuss at the meeting. That is my purpose here.’ And we 
had a very pleasant conversation about the general situation, 
and he gave me a copy of the law, because I had learned that 
H. O. L. C. might do what it pleased, and he gave me a little 
pamphlet containing the laws in verification of that. 

O.—Laws of what? A—The laws governing the Federal 
Home Loan Bank Corporation and its affiliates. I did not get 
any information about the laws, but I had learned, I think, 
quite accidentally in the course of my peregrinations around 
the H. O. L. C. offices that there was a contract of some sort 
between H. O. L. C. and Group Health Association, Inc. 

Q.—Did you ask Mr. Zimmerman for that contract? A.—I 
asked for a copy of the contract, and he said he had none. 
I asked to see the contract. 

Q.—Did there come a time in that conversation when you 
asked him a question and when Mr. Zimmerman said, “I will 
have to step out and get legal advice”? A.—He said something 
to that effect—either that he would have to get legal advice or 
would have to consult counsel. 

Q.—What did he do when he said that? 4.—He left the 
room. Where he went I know nothing of, of course. 

OQ.—How long was he gone? A.—Oh, five minutes or so. 

Q.—When he came back what did he say about showing you 
a copy of the contract? A —When he came back he said counsel 
had advised him not to show me a copy of the contract, but 
that Dr. Brown would have it in Atlantic City and would 

how it to me. TH fie: 
‘ Q.—When would Dr. Brown have it at Atlantic City? A.— 
That would be the following week. I saw Mr. Zimmerman on 
June 5, Saturday, and the Association met i the following week. 


Q.—It met on Monday? A.—The House of Delegates met 
on Monday. 

Q.—Did you then go to Atlantic City to attend the conyen- 
tion? A.—I did. 

Q.—Did you see Dr. Brown there? A.—No. 

Q.—Were you able to obtain the contract at Atlantic City, 
or a copy of it? A—wNo. 

Q.—How long were you at the convention in Atlantic City? 
A—uUntil the Thursday or Friday following my conference 
with Mr. Zimmerman. 

Q.—Did you see Dr. Brown there at all at the convention? 
A—No. 

Q.—What was your attendance? Did you attend each day 
at the convention? A.—Oh, yes. 

Q.—What is the system there about registration? Do those 
in attendance register? A—Every one registers, giving his 
name, his home address and his local address, and the Asso- 
ciation publishes daily a list of those who have registered. 

Q.—Did you so register? A.—I did. 

OQ.—You gave your name and address? A.—Yes. 

Q.—So that your whereabouts were known at the convention? 
A—Surely. 

Q.—Where did you go from the convention, Doctor? 4A.— 
From the convention I returned to Washington on my way to 
Chicago. 

Q.—Did you see anybody in connection with Group Health 
Association, here in Washington? A.—I called again at Mr. 
Zimmerman’s office to see him, and I saw his secretary. 

Q—Were you able to see Mr. Zimmerman? A.—No. Mr. 
Zimmerman was in conference. 

Q.—Then you could not see him? A.—I could not see him. 
I left a message for him. 

Q.—Did you ever hear from the message you left with him? 
A.—I never did. 

Q.—How long were you in Washington then? A.—I called 
at Mr. Zimmerman’s office, as I recall it, on Saturday; I must 
have left, or probably left Washington either that day or the 
following, so as to be back at my duties in Chicago. 

Q—Did there come a time when you learned about the 
articles of incorporation of G, H. A., Doctor? A.—Yes. 

Q.—When did you first learn about them? A.—It must have 
been a week or two weeks after my return from Chicago when 
I procured a certified copy of the articles of incorporation. 

Q.—From what source did you get the certified copy? A— 
From the office of the Recorder of Deeds in Washington. 

O—At whose request, if any? d.—At my own. 

O.—By writing, you mean? A—By writing, or I may have 
left a message with our representative here to get it for me; 
I don’t recall. 

Q.—Who was the representative here? A.—John H. Hayes. 

Mr. Kelleher:—Would you mind clearing up when he got it? 

By Mr. Leahy: 

O.—Could you tell us again, Doctor, when you received the 
certified copy of the articles of incorporation of Group Health 
Association from the Recorder of Deeds here? A.—It was 
probably within the next week or two weeks; I have no definite 
date. I have the articles of incorporation, and they will show 
the date of certification. 

OQ.—But you think it was within a week or two? A.—Shortly 
after. I would not fix the date exactly. It was shortly after, 
however. 

Q.—Following your talk with Mr, Zimmerman just before 
you went to the convention at Atlantic City, and your visit 
on the following Saturday, what other conversations did you 
ever have with Mr. Zimmerman, if any? A.—None. I have 
never talked with him since. 

Q.—What conversations, if any, did you ever haye with Dr. 
Brown? A—TI had two conversations with Dr. Brown: one 
in the course of a casual meeting when he apologized for not 
seeing me at Atlantic City, saying he did not know where to 
find me, and later after his resignation from Group Health 
Association I had a conference with him here in Washington. 

Mr. Lewin:—Can you fix the time of that? 

By Mr. Leahy: 

Q.—Do you remember when the second conference was had? 
A.—I cannot. 

Q.—Do you remember when the first conference was had? 
A,—No, because they were casual things in the course of one’s 
life, and I made no mental note of it, even. - : 

O.—Following your return to Chicago and your getting a 
certified copy of the articles of incorporation, what did you 
next do, if anything, with reference to your. investigation of 
Group Health Association, Inc.? A.—I carried on a general 
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investigation of the matter, I was back and forth between 
Washington and Chicago from time to time to learn what I 
could regarding the activities of H. O. L. C. and Group Health 
Association, Inc., to see how their work was progressing and 
what they were doing. I met occasionally with representatives 
of the Medical Society of the District of Columbia. I attended, 
as I recall, one committee meeting, maybe more, of members 
of the Medical Society of the District of Columbia, and I 
attended at least one of the meetings of the Society. 

O.—Let us go back. You stated that you attended a com- 
mittee meeting. Do you recall when it was that you attended 
this meeting of the committee? A—That was about the middle 
of July 1937. 

Q—Was anybody with you? A—Dr,. Leland was with me. 

Q.—Do you recall now who constituted the committee whom 
you met here in the middle of July in Washington? A—No; 
I do not. 

_Q—Do you recall what the general discussion was at that 
time, or what you learned from the meeting? A.—That would 
be a matter of rather dim recollection. I made no minutes of 
the visit and it would be hazardous to guess what happened 
- at that moment. 

Q.—What was your purpose in coming here? A,—The 
purpose was to ascertain everything that I could ascertain 
concerning Group Health Association, Inc., and its relation to 
the Government, 

_Q.—What were you able ascertain about it? A.—I was par- 
ticularly disturbed by the articles of incorporation as I found 
them, and was eager to learn just how rapidly Group Health 
Association, Inc. was developing and how it was developing 
either here or elsewhere. 

_Q.—What was it about the articles of incorporation that 
disturbed you? A.—I had learned, or I suppose I had learned, 
from Dr, Verbrycke’s letter that the organization that they 
Proposed to set up was an organization for the benefit of the 
employees of H. O. L. C. The articles of incorporation, how- 
ever, that had been taken out, had been taken out many months 
before and they authorized the Corporation to take into its 
membership— 

Mr, Lewin:—I object. They speak for themselves. 

Mr, Leahy:—Are they in evidence? 

Mr. Kelleher:—yYes. 

Tue Court:—Are they in? 

Mr, Kelleher:—Yes, your Honor. 

Tue Court :—If they are in evidence I think he may briefly 
summarize them. They may be checked if there is any question 
about his stating it correctly. 

Mr. Lewin:—Can it be confined to a summary and not to 
characterization and opinion? 

_ THE Court:—Yes. He can summarize it. That of course 
1s not technically correct, but, I mean, just as a matter of 
convenience, 

The Witness:—The matter that disturbed me was that, as 
I construed the articles of incorporation— 

Mr. Kelleher:—We object to that, your Honor. He can 
Pepe it, but he is going to construe it himself, That is 

ne point. 

Mr. Leahy:—He is a defendant here. 

Mr. Kelleher:—He cannot construe them, even if he is a 
defendant, 

a Court:—He may summarize a particular article if he 
wishes, 

The Witness:—What disturbed me was the national char- 
acter of the set-up, covering all officers and employees of the 
United States Government, everywhere, and all branches of 
the United States Government except commissioned and enlisted 
men of the Army and the Navy, indicating that the organiza- 
tion was a national organization of large scope. 

By Mr. Leahy: 

Q.—Following the meeting in July of the committee, which 
you have just referred to, Doctor, do you recall whether during 
the summer you had any other meetings with any committee 
members or committees of the District Medical Society? A— 
I don’t recall any further meetings of any committees. I think 
it is safe to say that I met some members of the committees, 
other members of the Medical Society of the District of 
Columbia, during my routine visits to Washington, 

Q.—During the summer, June, July, August, and September, 
what were you attempting to do in the matter of your investiga- 
tion of G. H. A.? A.—I was endeavoring to assemble all 
available information regarding G. H. A. in the course of my 
duties and for the purpose of reporting it to the board of 
trustees of the American Medical Association, 

Q.—Was that in pursuance of any policy of the American 
Medical Association with reference to collecting data or infor- 
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mation? A.—It is a part of the duties of the Bureau of Legal 
Medicine and Legislation and is defined in the resolution under 
which it was created, 

Q.—Do you recall how much information you were able to 
get from any source during the period of the summer of 1937, 
with reference to G, H. A.? A.—I got, of course, information 
regarding the articles of incorporation, and from time to time 
word came as to the set-up, it may be, but I could get no 
specific information except as I got hold of a copy of the 
constitution and by-laws and a copy of a blank application for 
membership and a few things of that sort, all of which forms 
the basis of a report that I made. 
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By Mr, Leahy: 

Q.—Doctor, just before luncheon I think we had moved 
along on what you had done through the summer of 1937. 
During that period of time do you recall whether you attempted 
to get any information in any way, through the mails or other- 
wise, or received any, concerning G. H. A.? A.—Efforts were 
made to obtain a copy of the contract between the Home 
Owners Loan and G, H. A. through various Congressmen. 

Q.—With what success? A.—None. 

O—Now, to go through certain letters which have been 
received in evidence as having been written either by you 
or having been received by you, I now show you what has 
been identified as Government’s Exhibit 198, dated July 2, and 
ask you if you wrote that letter. A.—I did. 

Q.—The letter is dated July 2, 1937, directed to C. B. 
Conklin, Secretary of the Medical Society of the District of 
Columbia, Washington, D. C. 


U. S. EXHIBIT 198 
“Dear Dr. Conklin: 

“Did the Medical Society of the District of Columbia at its special 
meeting on June 30 consider the status of the medical cooperative estab- 
lished by employees of the Home Owners Loan Corporation? If so, will 
you not let me know at once the result of the Society’s deliberation? 
Will you not send me at the same time a copy of the minutes of the 
meeting at which representatives of the Home Owners Loan Corporation 
Medical Service Association conferred with representatives of the Medical 
Society regarding the proposed medical service cooperative?” 


ee oH recall whether you received any reply to that letter? 
—I did. 

Q.—And I am going to show you what has been identified 
as Government’s Exhibit 199, and ask you if you identify that, 
please. A—That was received by me. 

Q.—Was that a reply to your letter, a copy of which I have 
just read? A.—yYes. 

Mr. Leahy:—This is dated July 6, 1937, on the stationery 
of the Medical Society of the District of Columbia, from C. B. 
Conklin, addressed to Dr. William C. Woodward, 


“Dear Dr. Woodward: 

“At the special meeting of the Society held on June 30 the matter of 
the medical cooperative for the Home Owners Loan Corporation was 
not discussed. Arrangements have been made, as you will see, in the 
transcript of the minutes of the joint meeting with representatives from 
the Home Owners Loan Corporation for a committee from the Society 
to meet with representatives of the cooperative project at a future date. 
Dr. F. X. McGovern is the chairman of the committee from this Society. 

“Assuring you that it will always give us pleasure to keep your office 
fully apprised of any future developments, I am, Sincerely yours, 

“C. B. Conklin.” 


By Mr, Leahy: 

Q.—Doctor, when was that received in your office? 
July 13, 1937, in the morning mail, 9 a. m. : 

Q.—I notice that there are some pencil notations on the side 
here. Do you recall in whose handwriting it is? dA—I think 
it is Miss McDonald’s, my secretary. ‘ 

Q.—Now, what information other than that contained in these 
two letters which I have read_to you did you have with 
reference to the meeting of the District of Columbia Medical 
Society of June 30? A.—None. : 

Q.—Do you recall whether any copy of the minutes of that 
meeting was received by you? 4.—Let me suggest that Mr. 
Hayes attended that meeting and made a report, possibly; | 
am not sure. If so, the letter is in the record. 

Q.—Now, I am going to show you what has hitherto been 
identified as Government’s Exhibit 180, dated the 17th of July, 
1937. Did you receive that letter? A.—I did, 

Q.—And read it? A.—Yes. 


A— 
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O.—On the bottom of the letter I see again some pencil 
writing, do you know in whose handwriting that is? A—That 
clearly is in Miss McDonald’s handwriting. 

O.—And she is your secretary? A.—She was. 

Mr. Leahy:—That is dated July 17, on the stationery of the 
District Medical Society, sent to you from Dr. Conklin. It 
reads: 

“In connection with the recent meeting that was held on the evening 
of July 14, 1937, with the subcommittee of the executive committee, I 
would ask, if at all possible, that you send a photostatic copy of the 
articles of incorporation of Group Health Association, Inc., and such 
other material as was presented that evening which is pertinent and 
should be in our files. Thanking you, I am, Very truly yours.” 


O—Do you recall, Doctor, what meeting is referred to in 
that letter as having occurred on the 14th of July, 1937? A.— 
That is a meeting of one of the committees of the Medical 
Association that Dr. Leland and I attended. : 

O.—Can you approximate the date when you and Dr. Leland 
and the committee met? A.—On the evening of July 14, as 
stated in the letter, 1937. 

Q.—They ask in that for a copy of the articles of Group 
Health incorporation: Do you recall whether you supplied 
those? A.—I did. 

O—Have you any independent recollection of what discus- 
sion was had at the meeting of the 14th, more particularly 
with reference to that portion of the letter: 


“And such other material as was presented that evening and which is 
pertinent and should be in our files.” 


A.—I am not clear, but so far as my recollection goes I had 
with me however a preliminary announcement proposing the 
organization of a cooperative medical service of some kind. 

Q.—Do you recall what shape that preliminary announcement 
was in? A.—It was a mimeographed statement on paper of 
legal cap size, single space typewritten, headed on the top 
to the effect that it was “Private and for Confidential Circula- 
tion only.” 

Q.—Do you recall from what source you received that par- 
ticular communication? A—My recollection is—and of this 
I can’t be positive—that I obtained that from Dr. Verbrycke. 

_Q.—Do you recall about when? 4.—Probably my first 
visit. 

QO.—Here to Washington? A.—Yes. 

Q.—When you state your “first visit” is that the one you 
stated this morning which preceded your visit to the H. O. 
L. C. offices? A.—It was. 

O.—Was there anything else that you enclosed that you can 
now recall? A.—I can recall nothing else. 

O.—Following this letter which I have just read to you I 
will ask you now if you received what has been identified 
hitherto as Government’s Exhibit 45. A.—I received that at 
my residence. ; 

Q.—Your residence where? A.—7Z100 South Shore Drive, 
Chicago. 

Q.—This letter dated July 29: is there anything other than 
that to indicate at what time time you received it at your 
residence in Chicago? A.—No, it came to my residence; it 
was so addressed as to lead me to believe that it was sent to 
me as an associate member of the Medical Society of the 
District of Columbia and not to me in my official capacity as 
an officer of the American Medical Association. 

Q.—This purports to be a form letter? A—Yes, a form 
etter. 

O—A form letter over the signature of Dr. Conklin. I am 
going to take the time of the jury to read that. It is a letter 
dated July 29, 1937, which addressed generally to: 


“Dear Doctor: 

“Pursuant to action of the Executive Committee, held on the evening 
of July 12, 1939, and in fulfilment of Chapter IX, Article IV, Section 5 
of the constitution, your attention is hereby called to the list of organi- 
zations, groups and individuals herewith enclosed. The approved list is 
on file with the Secretary’s office. The amendment is now in force, 
Any violation thereof will make a member liable according to the pro- 
visions of the constitution: 

“Chapter IX, Article IV, Sec. 5: 

““*'No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group or individual, by whatever name 
called or however organized, engaged in the practice of medicine within 
the District of Columbia or within 10 miles thereof, which has not been 
approved by the Society. 

“¢The Executive Committee is authorized and directed to prepare an 
approved list of organizations, groups and individuals, by whatever name 
called and however organized, engaged in the practice of medicine within 
the District of Columbia, or within 10 miles thereof, and the same 
shall be kept in the office of the Secretary-Treasurer. Before any such 
organization, group or individual can be placed on the approved list of 


the Society, such organization, group or individual, or the member of the 
Society proposing professional relations therewith, shall submit to the Com- 
pensation, Contract and Industrial Medicine Committee such evidence as 
the Committee or the Society may require showing the character, activi- 
ties, financial condition and ethical standards of said organization, group 
or individual, and after considering the same, said committee shall make 
a report of its investigation and findings to the Executive Committee for 
such action as it may deem necessary.’ 
“Very truly yours, 
“C, B. Conklin, M.D.” 


Mr. Leahy:—And then the enclosure contains this article; 
and then an approved list of organizations, groups and indi- 
viduals named as engaged in practice in the District of 
Columbia or within 10 miles thereof, again citing the same 
chapter IX, Article IV, Section 5 

QO.—Doctor, were you personally familiar with any of the 
organizations named in the third page of that letter, the second 
page of the enclosure? A.—Many of the persons named here 
are connected with organizations that I know as individuals; 
not as organizations. 

O.—What names do you know as individuals? A.—Charles 
S. White; I used to know Harry M. Lewis. I know the house 
officer of course. 

Q—Who is he? A.—Dr. Riddick. He is mentioned by his 
official title; and, of course, the names of the membership of 
the District of Columbia and the Homeopathic staff: I know 
the members but not the societies as such. 

O.—Do you know any of the compensation clinics mentioned 
there? A—No, I have no knowledge of any of them. 

Q.—What did you do with this letter of July 29, 1937, when 
you received it? A—My recollection is that I took it to the 
office and left it there as a part of the office records, thinking 
it might be of interest in regard to our inquiries relative to 
Group Health Association. 

Q.—I am going now to show you a carbon copy of a letter 
which has hitherto been identified as U. S. 187, dated Aug. 
12, 1937, and ask if you wrote that. A.—TI did. 

Mr. Leahy:—This is a letter dated Aug. 12, 1937, addressed 
to Dr. Conklin: 


“Dear Dr. Conklin: 


“Some time ago I wrote to Dr. McGovern, asking him to inform me 
concerning the results of the special meeting called by the Medical Society 
of the District of Columbia to consider the activities of the Group Health 
Association. In the course of a recent visit to Washington, Dr. McGovern 
told me that he was no longer on the Committee having charge of the 
matter and that he had referred my letter to you. Will you not let me 
know what was done by the Society and what the present situation is?” 


OQ.—Does that letter refresh your recollection at all as to 
having met Dr. McGovern at all while you were in the city 
of Washington? A—I met Dr. McGovern frequently during 
my visit to Washington during that period. On my frequent 
visits sometimes I would meet him on one occasion; some- 
times more often. 

Q—Do you recall now any of the conversations in which 
you were advised on Aug. 12, 1937 that Dr. McGovern was 
no longer on the committee having charge of the matter? 
A.—I have no recollection of it. 

Q.—You can’t recall it now? A.—No. 

OQ.—I now show you a letter dated August 14, which has 
hitherto been identified as Government’s Exhibit 188, and ask 
you if you received that letter. A.—I did. 

Q—From whom? A.—From C. B. Conklin, Secretary of 
the Medical Society of the District of Columbia. 

Q.—And was that in reply to a letter just brought to your 
attention, and the carbon copy of which we read, dated August 
12th? A—It is. 

O.—This is the reply which has just been identified as hav- 
ing been received by you? A.—Yes. 

Mr. Leahy:—It is addressed to Dr. Woodward in Chicago, 
and written on the stationery of the Medical Society of the 
District of Columbia. 


U. S. EXHIBIT 188 
“Dear Doctor Woodward: 

“In reference to your inquiry of August 12, concerning the present 
status of the Medical Society’s deliberations, I would state a Committee at 
present constituted as follows: 

Dr. A. C. Macatee, Chairman 

Dr. R. Arthur Hooe 

Dr. Thomas A. Groover 

Dr. C. B. Conklin 
has been organized for the purpose of giving further study of the Group 
Health Association with view to making recommendations to the Executive 
Committee as to the Society’s attitude in the premises, At the special 
meeting of the Medical Society to which you make reference and which 
was attended by some ninety members with Mr, Hayes present, a detailed 
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report was made of the various contracts with the Home Owners’ Loan 
Corporation Group. Various opinions were expressed by individual mem- 
bers ranging from the taking of most drastic measures in the way of 
boycott, ete., to various conciliatory propositions. Finally, an Executive 
Committee recommendation was accepted to the effect that the Chairman 
of the Committee appoint a subcommittee of three members which in turn 
would select two members from the Society at large. The function of 
the Committee would be to seek further data and bring a recommendation 
to the Executive Committee as to plans for a course of action. The afore- 
said Committee has had one meeting. An expressed policy is to receive 
reports from any individual members and to obtain proposed plans from 
members as to course of procedure. 

“It will give me pleasure from time to time to report any developments. 
In the meantime, the Committee would be very much pleased indeed if 
the American Medical Association Headquarters would wish to be repre- 
sented at any of its meetings or would have any proposals to combat the 
movement which has implications affecting far greater territory than the 


District of Columbia. “Very truly yours, 
“ 


C. B. Conklin, M.D., 
“Secretary.” 


Q.—With reference to that letter, Doctor, can you tell us 
now whether or not the American Medical Association head- 
quarters expressed any wish, hope, to be represented at any 
of its meetings, referring to the meetings of the committee 
therein mentioned? A.—The bureau which I directed did not. 

Q.—Do you know whether any other bureau or any other 
person attended any meetings of the Executive Committee? 
A—tThere is no reason to believe they did because it was 
filed in my office after I received it; no other bureau knew 
of it. 

Q.—By the way, let me ask you about that: When letters 
are received in your bureau and directed to your attention as 
the executive member of the bureau, what information as to 
the correspondence is given to any other bureau of the asso- 
ciation? A.—It depends altogether on the nature of the cor- 
respondence. If it was a matter that involved the economics 
of the bureau or of the Association that would be sent directly 
to the Bureau of Economics, Medical Economics, and to Dr. 
Leland. If it was a matter involving medical education or 
hospitals, that would go to the Council on Medical Education 
and Hospitals, Dr. Cutter, and so on. Correspondence which 
pertained to other matters would go to Dr. West, to Dr. Fish- 
bein—depending on the nature of the correspondence—others 
from time to time to the Council on Pharmacy and Chemistry, 
and so on. 

Q—More particularly to the subject matter of the letter 
which has just been read to you, to what other bureaus would 
that go? A—None. 

Q—Where would that be routed, to what file? A—The 
files of the Bureau of Legal Medicine and Legislation. 

Q.—For example, did you confer in any way with Dr. Cutter 
with reference to the matters contained in the letters which 
we read? A.—No, I don’t recall ever doing so. 

Q—Do you recall conferring with Dr. Cutter with refer- 
ence to G. H. A. matters? A.—I have no recollection of 
having done so. 

Q.—Outside of the occasion when you stated you came to 
Washington with Dr. Leland on the 14th day of July, 1937, 
did you ever come to Washington with Dr. Leland again? 
A.—I believe we came in November of 1937. 

Q.—And do you recall what the purpose of that visit was? 
A.—To attend a meeting of the Medical Society. 

Q.—With reference to what particular matter? A—Group 
Health. 

Q—Do you recall who it was you saw on that occasion? 
A.—I think several hundred people. 

Q.—Was that a general meeting of the Society? A—A 
general meeting of the Medical Society. 

Q.—Did you, Doctor, at any time, take any action with 
respect to so much of this letter which states that Dr. Conklin 
would be very much pleased indeed if the American Medical 
Association headquarters wished to be represented at any of 
the meetings or would have any proposal to combat the move- 
ment which has implications affecting far greater territory than 
the District of Columbia? A —No. 

Q—No proposals were sent by you? A—No. 

Q.—Or anybody else in the American Medical Association, 
so far as you know? A.—Not so far as I know. 

Q.—What was it you were doing, Doctor, during this period 
of time covered by these letters, with reference to Group 
Health? A.—I was assembling information from whatever 
source I could obtain it: from members of the Society, Mr. 
Hayes would pick up some information, I would get other 
information, maybe some court decisions or statute books, for 
the purpose of writing my report to the Board of Trustees. 
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Q.—I am now going to show you a carbon copy of a letter 
dated Aug. 18, 1937, hitherto identified as Exhibit 202 for the 
prosecution, addressed to Dr. Conklin. A.—I wrote that. 

“Aug. 18, 1937. 
“C. B. Conklin, 

“Secretary, Medical Society of the District of Columbia, 

“1718 M. Street, Northwest, 

“Washington, D, C. 

“Dear Dr. Conklin: 
“I thank you for your letter of August 14th stating the present 


Position of the District Medical Society with reference to Group Health 
Association, Inc, 

“I understand from your letter that everything that was said and done 
by Dr. Leland and me in the course of our recent conference with the 
committee then having Group Health Association under consideration is 
now before the committee newly appointed to study the matter. If there 
is anything in what either of us said or did that was obscure and calls 
for explanation or elaboration we shall be glad to undertake to explain 
or elaborate for the information and guidance of the committee. Neither 
of us has at the present time any further proposal looking toward fore- 
stalling the growth of Group Health or towards preventing the organization 
or growth of similar groups in the District of Columbia. 

“Has the Medical Society of the District of Columbia taken the advice 
of counsel with respect to the situation? If so, we shall appreciate it 
very much if you will let us know what that advice was, with citations 
and statutes and cases supporting it.”’ 


Q.—Now, Doctor, does the letter of August 18th indicate 
anything to you in your recollection now as to what was said 
or done by you or by Dr. Leland, either or both of you, on 
the occasion to which you referred in your letter? A—lIt 
brings to my mind the fact that I advised them to procure 
counsel if they didn’t have it and be guided by the advice of 
counsel, 

Q.—Do you recall anything further that was said or done 
by either or both of you, Doctor, in August 1937? A—No, 
I do not. 

Q.—Doctor, did you continue your efforts to get information 
with reference to Group Health? A—I did. 

Q.—And in what manner did you attempt to get such infor- 
mation? A.—I attempted to get it, I think at the time, through 
various members of Congress who I thought might be able 
to get it where I couldn't. 

Q.—Now, I show you what has hitherto been identified as 
a letter which you wrote on September 8. It is Government's 
Exhibit 190. I will ask you if you wrote such a letter, the 
original of which Exhibit 190 is a copy. A—I did. 

Mr, Leahy:—It is addressed to Dr. Conklin as Secretary of 
the District Medical Society. 


“Dear Dr. Conklin: 


“Our Executive Committee and Board of Trustees meet in Chicago 
next week, Spetember 15, 16, and 17. They are much interested in 
developments with respect to Group Health Association, particularly with 
respect to any activities and plans of the Medical Society of the District 
of Columbia in relation to it. If you drop me a line giving the latest 
information available, in time for me to have your letter mimeographed for 
the use of the Executive Committee and the Board, I shall appreciate it. 


"Yours truly.” 


“Sept. 8, 1937. 


By Mr. Leahy: 

Q.—Did you receive any reply to that letter? A—I believe 
I did. 

Q.—Do you recall just how much information you had been 
able to obtain about Group Health Association up to the time 
of writing that letter? 4.—Practically none, except as I might 
have gotten what was purported to be a copy of the constitu- 
tion and by-laws of the corporation. 

Q.—Do you recall about what date it was you got that copy 
of the by-laws and constitution? A—No, I can tell you the 
date of that only by reference to the date of my report to the 
Board of Trustees, and that was made under date of Septem- 
ber Ist; so I must have had it before that time. 

Q—I now show you what has hitherto been identified as 
prosecution’s Exhibit 84, dated September 13, and ask you if 
you can identify that as a letter which you received, A—Yes, 
that was received by me. 

Q.—Was that in response to the letter which I just read? 
A.—yYes, of September 8. 

Mr, Leahy:—This again is on the letterhead of the Medical 
Society of the District of Columbia, addressed to Dr. Wood- 
ward at his official office in Chicago: 

“In reference to your letter of inquiry under date of Sept. 8, 1937, 


I would state that there have been no further developments of importance 
relating to Group Health Association, Inc. 


Doctor, up to that time what developments had the 
ee relative to Group Health Association so far as the Medi, 
cal Society of the District of Columbia was concerned, of which 
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you had knowledge? A.—My knowledge was hearsay; it had 
only reference to the conference of the District Medical Society 
officials and representatives of the H. O. L. C. 


Mr. Leahy: 

“There is a subcommittee of the Executive Committee, about which 
you may have information, constituted as follows: Henry C. Macatee, 
Chairman, R. Arthur Hooe, Thomas A. Groover, Francis X. McGovern, 
Coursen B. Conklin. This committee reported at a special meeting of 
the Executive Committee that it had no substitute plan to offer at this 
time; and further, that in view of apparent violation of the Code of 
Ethics of the American Medical Association in that the free choice of 
physician would not be allowed, and that contract practice was involved, no 
approval could be given to the movement. The general statement of the 
subcommittee, as imparted to the Executive Committee, was as follows: 

“Tt is the opinion of your committee: 

“*). That the Group Health Association is unethical and that the par- 
ticipation in it by any member of the Medical Society of the District of 
Columbia would render him or her subject to disciplinary action by the 
Society. 

“2. Your committee at this time has no definite recommendation to 
maxe with respect to combatting the activities of the Group Health Asso- 
ciation other than is embodied by implication in the preceding paragraph. 

“43. It is the opinion of your committee that the Medical Society of 
the District of Columbia should maintain close contact through the chair- 
man of this committee with the American Medical Association in an effort 
to formulate a suitable and an effective policy with respect to combatting 
the activity of the Group Health Association.’ 

“The Subcommittee was instructed by the Executive Committee to pre- 
pare, for distribution to the members and the press, a detailed statement of 
attitude. This is now in formulation. 

“Our recent information is that there has been no progress in the con- 
version of a second-floor building on Eye Street, between Thirteenth and 
Fourteenth Streets, into clinic headquarters. The large barren room itself 
appears devoid of any accessories such as proper lighting, plumbing, etc., 
for the successful carrying on of their project. 


“Very truly yours, 
“C, B. Conklin.” 


By Mr. Leahy: 

Q.—Did you have, Doctor, any correspondence with this sub- 
committee of the Executive Committee, the names of those of 
whom I have just read? A.—I recall no correspondence directly 
with that committee or any member of it. 

Q—Was anything done by you or to your knowledge by the 
American Medical Association “in an effort to formulate a suit- 
able and an effective policy with respect to combating the activity 
of the Group Health Association’? A4—Not that I know of. 

O.—What did you do with this letter when you received it, 
Doctor? A.—TI assume that it was filed after the Board of 
Trustees had been notified of the situation. 

Q.—Has it any stamp on there as to when it was received? 
A—Received September 15.” I am not sure that came in time 
for the meeting of the Board of Trustees for which the infor- 
mation was sought, but the record will show that. 

Q—Now, Doctor, I show you another letter dated October 9: 
When was the meeting of the Board of Trustees, if you recall? 
A—I don’t recall; it was stated in a letter to Dr. Conklin. 

Q.—I show you that letter, or a carbon copy of the one which 
is marked Exhibit 190, dated September 8. A.—‘‘Meeting of 
the Board of Trustees was held on Sept. 15, 16 and 17, 1937.” 

Q.—Doctor, at the time the Board of Trustees met in Chicago, 
do you recall that you were present at the meeting of the Board? 
A—1I don’t recall. 

Q.—What information had you at the time of the meeting of 
the Board of Trustees with reference to Group Health Asso- 
ciation, or its activities? A—The information that I had then 
was rather extensive and had been embodied in a report I had 
submitted under date of September 1. 

Q.—It is part of Exhibit 609. Doctor, in some portion of 
your testimony this morning you referred to a circular which 
you said you had seen marked “Confidential for Private Circu- 
lation only.” Will you kindly look at that which is part of 
Exhibit 609 and tell us if this is the “Private for Confidential 
Circulation only” which you saw? A.—It is. 

Q.—Now, can you tell us about when it was that was first 
brought to your attention? A.—My recollection is—I will not 
be positive—but I got it from Dr. Verbrycke at the time of my 
visit to him. I know that I did not have it before that time; 
I may have obtained it shortly after. Phe Par 

Q.—I will not read through all this. It is just identified as 
“Confidential for Private Circulation only,” a plan for a coopera- 
tive medical service for federal employees and other employees 
in Washington. Up to the time of the last letter which I 
brought to your attention, Doctor, had you yet received a copy 
of the contract, information about which you had been seeking? 
A.—I had not. : . e 

O.—The results of what information you had obtained up 
until the first of September, did you embody in any way, shape 


A.M. A. 


1A HE 


or form to the Board of Trustees of the American Medical 
Association? A.—I made a report to the Board under date of 
Sept. 1, 1937. 

O.—Subsequently, Doctor, to that report, did it appear in any 
other shape than the report you rendered? A.—After severe 
editorial cutting it was published in THe JouRNAL OF THE 
AMERICAN Mepicat AssocraATIon of Oct. 2, 1937, I think. 

Q.—-Doctor, I am going to show you what has hitherto been 
identified, but not received in evidence, as U. S. 294: Is that 
your original article or report which you said you made, and 
if you can identify it as such will you kindly do so? A.—That 
is a draft of the original report, with the addition of one page 
on September 7, and various additions and deletions. 

Mr. Kelleher:—May I interrupt just a moment? If you are 
not going to offer 294, I think I ought to correct my statement. 
I believe it was received under limitations that it would be 
received to show or solely to show that there was a draft of the 
article sent to these other parties. 


By Mr. Leahy: 


QO—Doctor, I am now going to show you a letter dated Oct. 9, 
1937, received in evidence as Exhibit 111, and ask you if you 
received that letter. A.—lI received this letter from Dr. West. 
It is addressed to Dr. West from Dr. Conklin, and was referred 
by Dr. West to me. 


Q.—And is there anything to indicate whether it was received 
in your department or in what department it was received? 
A.—It was opened in the general mailing office of the Associa- 
tion, as indicated by the time stamp thereon and was referred 
to me by Dr. West, as indicated by his memorandum, with a 
request to return it to him, which I did. 

Q.—Whose mark is this up in the left-hand corner? 
Dr. West—“O. W.” are his initials. 

Q.—And the time stamp is this red stamp? A.—Yes, that is 
the stamp used in the mailing room of the Association. 

Q.—When your mail came into the American Medical Asso- 
eeu did it often come into the general mailing room? dA.— 
t did. 

O.—And is that the stamp of the general mailing room indi- 
cating when it came? A.—That is a stamp indicating it was 
opened in the general mailing room. Not all of it was opened 
there for Dr. West—most of it. 

Q—aAnd then from this general mailing room how was this 
mail routed? A—It was distributed according to either the 
addressee or according to the subject matter, distributed to the 
various agencies of the Association in the building. 

OQ.—At all events this letter came to your attention? 
I saw that letter. 

Mr. Leahy:—Dated October 9, on the stationery of the Medi- 
cal Society of the District of Columbia, addressed to Dr. West: 


“Dear Dr. West: 

“J thank you for your letter of Oct. 6, 1937. 

“Personally I wish to express my pleasure and appreciation of learning 
your reaction to anything that may be proposed that would affect the 
doctors’ best interests. I am happy to state that the Society, in session 
on the evening of October 6, adopted the following: 

“Whereas, The Bureau of Legal Medicine and Legislation of the 
American Medical Association has prepared and published a comprehensive 
report on the activities of Group Health Association, Inc.; and 

“Whereas, The Medical Society of the District of Columbia is in full 
accord with the content of said report, both as to the established facts set 
forth therein and the implications drawn therefrom; therefore, be it 

“Resolved, That the Medical Society of the District of Columbia cause 
a copy of said report to be sent to each of its members as an indication 
of its future policies with respect to combating the activities of said 
Group Health Association and also with respect to the ethical responsi- 
bilities of the Medical Society of the District of Columbia and of its 
individual members. 

“This appears to eliminate what might have an undesirable statement 


of policy, “Sincerely yours, 
af 


C, B. Conklin.” 
By Mr. Leahy: 
Q.—Doctor, do you know what that portion of the letter 
refers to which says: 
“The Bureau of Legal Medicine and Legislation of the American Medi- 


cal Association has prepared and published a comprehensive report on the 
activities of Group Health Association, Inc’? 


A—That refers to the article as it appeared in THE Journal 
of Oct. 2, 1937. 

Q.—I now show you what has been introduced in evidence 
here as Exhibit for the prosecution 293, and I will ask you if 
you can identify that. A.—That is a copy of Tue Journa. 


A— 


A— 
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article of Oct. 2, 1937, and beginning on page 39B, that is in 
the Organization Section of THe JourNat, appears the article 
on Group Health Association based on my report. 

Q.—By the way, Doctor, is that T1& official JourNAL oF THE 


AMERICAN MEpicat AssociATION? A.—It is. 

By Mr. Leahy: 

O.—How often is that published? A—Weekly. 

Q.—The American Medical Association publishes other maga- 
zines besides this, does it? .—You are speaking to me? 

Q.—Does the American Medical Association publish other— 
A—Yes, several other journals. 

QO.—Several other journals? A.—Yes, 

Q.—Have you any idea how many it publishes? A—Nine 
or ten. 

Q.—How frequently? A.—They are monthly journals. 

Q.—Is this journal for general public distribution, or is it a 
professional journal? 4.—It is a professional journal. 

Q.—Going to whom? A.—Going to any one who chooses to 
subscribe for it, without regard to affiliation with the A. M. A. 

Q.—But the majority of the membership subscribes, does it? 
1—A class of members known as Fellows of the Association 
receive it by virtue of their fellowship. A very considerable 
part of the members of the Association who are not Fellows 
subscribe for it. Then, there is an extensive subscription list 
in libraries and other agencies interested in medicine. 

Q.—Doctor, I will now show you some more of this corre- 
spondence which I should like to bring to your attention. It was 
introduced, the one I now show you, as Government Exhibit 284, 
It is dated Sept. 13, 1937. A—yYes. 

Q.—Did you write that? A—No. That was written ‘by 
Dr. Fishbein, sent to me. 

Q.—That is some handwriting up at the top. Whose is that; 
do you know? A.—That I don’t know. 

Mr, Leahy:—It is a small communication dated Sept. 13, 1937: 


U. S. EXHIBIT 284 
“Dr. Woodward: 


“T am returning herewith the duplicates of the report on the H. O. L. C. 
The original is being edited for use in the Organization Section of TuE 
Journav.” 


By Mr. Leahy: 

Q.—Is that the journal to which I just referred your atten- 
tion? A.—It is. 

Q—And the organization section? 4A.—lIt is. 

Q.—Is the organization section you drew the attention of the 
jury to? A.—It is. 

Q.—And when he says, “I am returning herewith the dupli- 
cates of the report on the H. O. L. C.,” does that refer to 
the article? 4.—That’s the draft of the article that you have 
there (indicating). 

Q.—Doctor, I now show you a letter dated July 31, 1937. 
It has been introduced in evidence as Exhibit 186. It’s on the 
stationery of John F. Hayes, a lawyer. Did you receive that 
letter? 4.—I did. 

Q—Will you kindly tell us, Doctor, how it was that an 
attorney by the name of John F. Hayes, here in Washington, 
was writing a letter to you? 

Mr, Lewin:—Give me the date of the letter first, please, 
Dr. Woodward. 

The Witness:—July 31, 1937. 

Mr. Lewin:—Thanks. 

The Wéitness:—Received August 2. 

Mr. Hayes has been for many years the Washington cor- 
respondent representing the Association generally, picking up 
news and matters of that sort, to forward to the Association. 
Since some few years past he has been connected directly with 
the Bureau of Legal Medicine and Legislation, for the purpose 
not of representing us before Congress or the departments but 
for the purpose of procuring for us essential data that we may 
need in Washington. He resides in Washington and has his 
law office here. 

By Mr. Leahy: 

O.—Did you know him personally? A.—Yes, sir. 

Q.—Over how many years had you known him so? A— 
Oh, I'd say ten, fifteen, maybe longer. 

O.—Well, now, did you get this letter from him? A—I did. 

Q.—I will ask you whether or not Mr. Hayes’ employment 
was in any way connected with G. H. A. as the occasion 
therefor. A.—No. ; 

O.—How long before G. H, A. was discussed was Mr, Hayes 
a correspondent of the American Medical Association? 4.— 


Well, to my knowledge he had been a correspondent of the 
Association for at least fifteen years before. 

Q.—Then you just asked him to collect information for 
you? A—That's all. 

Q.—Was that letter received by you? A—It was. 

Mr, Leahy:—This is on the stationery of John F. Hayes, 
a ee Building, Washington, D. C., and it is dated July 


EXHIBIT 186 
“Dear Doctor Woodward: 

“T attended the special mecting of the District Medical Society on the 
night of July 29. This special meeting was called for the purpose of 
hearing the report of the special subcommittee appointed to secure facts 
and information regarding the Group Health Association, Inc. 

“T am assuming that Dr. F, X. McGovern, Chairman, has sent to you 
a full and detailed report to you.” 


By. Mr. Leahy: 


Q.—Had Dr. McGovern done that, Dr. Woodward? Do 
you know? A.—I don’t recall having received such a report 
from Dr, McGovern, 

Mr. Leahy: 


“T do not know that you expect any word from me relating to the 
meeting. It may be stated, however, that there were present about 150 
members of the Society, Dr, Sprigg read a formal and somewhat lifeless 
report reviewing the facts and information which had been obtained 
regarding the Group Health Association, Inc. Nearly all of his facts 
were substantially the facts which you and Dr. Leland had supplied to 
the group which attended the meeting here about two weeks ago. 

“In so far as I could observe, there was no new information in the 
subcommittee’s report, except that it did set out the fact that the Com- 
mittee had by registered letter invited or requested the President of the 
Group Health Association, Inc. to furnish the subcommittee certain infor- 
mation including: 

“(1) A copy of its rules and by-laws; 

“(2) A list of the physician personnel of the organization; 

“(3) A copy of its contract with the Home Owners Loan Corporation. 

“President Penniman replied by telephone, inviting the Committee to 
lunch with him at the Raleigh Hotel. Nothing worthy of review hap- 
pened at the luncheon, except that Penniman agreed to supply a copy of 
the rules and by-laws when printed and a list of physicians when the 
staff had been filled. He refused to supply a copy of the contract on the 
ground that it was really the property of the Home Owners Loan Corpora- 
tion, or some such reason. 

“There was about twenty minutes of general discussion by members of 
the Medical Society, in which Doctors Sprigg, McGovern and Macatee 
took active part. Doctor McGovern mounted the rostrum and made a very 
clear, able and comprehensive review of this entire subject and presented 
his subject in a manner which impressed his hearers and showed the 
seriousness of the entire movement. 

“His remarks had the effect of creating alarm and was just what was 
needed, because the reading of the subcommittee’s formal report, was 
lifeless and stilted, and made no impression—in my opinion. 

“The Medical Society then approved the formal report and—as I under- 
stood—instructed the subcommittee to investigate further as to methods 
and means of mecting the situation and report at a future date. 

“Nothing whatever was said on the subject of legal proceedings either 
in the report or in the discussion. Mr. F. A. Fanning, attorney for the 
Association, was not present. Your name was not mentioned, nor was the 
name of Dr. Leland mentioned. 

“The above are my impressions of the meeting. If I have made any 
error in the statement of facts, please understand that you should be 
guided by the report of Dr. McGovern who of course is in position to 
supply more accurate and more complete information than I 

“Very truly yours, 
“John F. Hayes.” 


By Mr. Leahy: 

Q—Do you recall whether subsequent to that letter or at 
any time you received a report of Dr. F. X. McGovern men- 
tioned by Mr. Hayes? A —I can’t recall ever having received 
a report from Dr. McGovern concerning that meeting. I may 
have. 

Q.—Did you, at any time, to your recollection, receive the 
“formal and somewhat lifeless report” of Dr. Sprigg? A— 
No, I received no such report. 

Q.—On Aug. 24, Doctor, 1937 did you receive a letter from 
Mr. Hayes which has been introduced in evidence and identi- 
fied as Government’s Exhibit 182? A—Yes, I received that 
etter, 

Q.—When was it received by you? A—Aug. 25, 1937, on 
the morning mail at 9 o'clock. 

Q.—By the way, these letters which you received from Mr. 
Hayes, did you in any way communicate their contents to 
Dr. West, Dr, Fishbein, Dr. Leland or Dr. Cutter? A—Not 
formally. If I communicated the contents at all, it came about 
in the case of contacts that I would make with them through- 
out the day, If there was any matter of importance that had 
to be—policy that had to be determined, I would confer with 
Dr, West, but generally there was nothing calling for confer- 
ences of that sort. 
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Mr. Leahy:—This is again on the same letterhead of John 
F. Hayes, and it is dated August 24, addressed to Dr. Wood- 
ward, Chicago: 


U. S. EXHIBIT 182 


“T regret that efforts made yesterday and today to secure information 
regarding Group Health Association, Inc., through the District Medical 
Society have not been very successful. 

“Dr. Conklin is out of the city, A new committee or subcommittee 
was appointed consisting of Dr. Henry C. Macatee, Dr. R. Arthur Hooe, 
Dr. Thomas A. Groover and Dr. F, X. McGovern. Nearly all of these 
doctors are out of the city. I was able to speak to Dr. McGovern on the 
telephone, but he had no up to date information other than the fact that 
the Medical Society will hold another meeting on this particular subject 
on September 10. 

“On some independent investigation of my own, I learned that the 
clinic of this Association is to be located at the Evans Electrical Building. 
I called there, and observed that this is a small but attractive two-story 
building owned and occupied by the O. R. Evans and Bro., Inc., dealers 
in electric fixtures and lamps, etc. This firm occupies the first floor and 
it has on hand and present in all directions a large supply of floor lamps, 
and fine merchandise of that character, 

“I inquired for the offices of the Group Health Association and was 
informed that they have leased the second floor of this building. There- 
upon I went to the second floor; there is no elevator. The second floor 
was entirely unoccupied. This entire floor is one enormous room, approxi- 
mately 25 feet wide and possibly 70 or 80 feet long. At the present time 
it has no partitions, few if any electric lights; the walls and ceiling and 
floors require reconditioning. In my judgment it will require at least 
four or five weeks to put this second floor space in anything like working 
condition. 

“This O. R. Evans and Bro. building is located at 1326 Eye Street 
NW. If the affairs of the Group Health Association are to be conducted 
from these headquarters it is my opinion that they are starting in most 
modest and unassuming style. 

“Thereupon, I returned to my office and called on the telephone the 
office of Mr. William F. Penniman, of the Home Owners’ Loan Corpora- 
tion. Incidentally, I observe from the Congressional Directory that he is 
Assistant General Manager for District No. 6, comprising the states of 
Arizona, California, Idaho, some other states and Hawaii and Alaska. 

“T asked the young lady if she could supply me with any printed infor- 
mation regarding the Group Health Association. She referred me to the 
Home Owners Loan Corporation publicity man, Mr. Acton. Thereupon 
I went to Mr. Acton’s office and was informed by him that no news 
matter had as yet been prepared by him; that such matter as had appeared 
in the local papers was premature and without an official sanction. 

“He stated that their clinic on Eye Street had not yet been started and 
that it would be several weeks before there would be any news to give 
out. He suggested that I call upon Mr. Penniman for further informa- 
tion. In view of the experience of the Committee of the District Medical 
Society at the luncheon given by Mr. Penniman to that group I con- 
sidered it the part of wisdom to confer with Mr. Penniman at some remote 
time in the future. 

“Dr. Conklin may return to Washington Saturday, and if so, I will 
see him then and report further to you. 


“Very truly yours, 
“John F. Hayes.” 

By Mr. Leahy: 

Q—Did you at any time talk with Mr. Hayes with refer- 
ence to collecting any information or data for you in regard 
to G. H. A.?) A—I may have done so, but in any event it 
would be a part of his duty to collect any information of that 
sort, because of his—the general interest of the Association in 
the matter. 

Q.—I am showing you a letter now dated August the 25th, 
again on the letterhead of John F. Hayes and identified hitherto 
in evidence as 183 for the Government. A.—I received that. 

O—When did you receive it? A.—August 27, 1937 at 
9 a. m. 

Mr. Leahy:—It is dated Aug. 25, 1937, directed to Dr. 
Woodward at Chicago: 


U. S. EXHIBIT 183 


“Following the transmittal of my letter to you of yesterday on the 
Group Health Association, Inc., I awoke this morning to read in the 
Washington papers the enclosed articles from the Herald and Post. 

“Thereupon I called at the office of Mr. W. F. Penniman, Assistant 
General Manager for District No. 6, of the Home Owners’ Loan Corpora- 
tion. He was absent from his office from 2 p. m. until 4:30 p. m., but 
I did see him at the latter hour. 

“T referred to the statements in the papers and asked him if these 
statements were correct. He stated that they did not come from him and 
he did not know whence they did come; and that they were not correct. 
He did not care to amplify or be specific on any statement of facts— 
other than to say that ‘we are in the embryonic stage and our plans are 
not fully worked out.’ ‘ 

“During my long wait in his office to sec him, I asked the young lady 
in the outer office if she could supply me with one of the blanks used by 
employees of the Home Owners’ Loan Corporation in applying for mem- 
bership in the Group Health Association, and she replied that she had 
filled out her application but that she did not have another, I asked 
Penniman if he could supply one of these blanks to me, and his reply wae 
that ‘he did not have any of the blanks.’ I will try other sources tomor- 
row and will send blank to you if one can be secured. 

“To my request for a list of the members of the medical staff, he 
replied that ‘that the list was not yet ready. 


Meee el ALL, 


“T talked later to Mr. Howard Acton, in charge of Press Relations for 
the Home Owners Loan, and suggested that something official ought to 
be prepared at once to supply newsmen instead of articles such as appeared 
today in Washington papers, which apparently are not prepared with 
official approval. 

“Tt may be advisable for you to delay publication of your article until 
these fellows are compelled to come out in the open and let the world know 
definitely what they are doing. 

“Very truly yours, 


“Penniman did not know that I had any connection with the A, M. A.” 


By Mr. Leahy: 
_ Q.—Doctor, do you recall whether you received any further 
information about G. H. A. through Mr. Hayes? A—I have 
a copy or copies of the application blank, but whether I 
obtained them from him or from some other source I don't 
know. 


Q.—I now show you a copy of a letter which has hitherto 
been introduced in evidence as Exhibit 184 for the Government 
and dated Aug. 27, 1937. Who wrote it, Doctor? A—I 
wrote that. 


Mr. Leahy:—This is a letter, dated the 27th of August, to 
John F, Hayes at his Munsey Building address in Washing- 
ton, written by Dr. Woodward: 


U. S. EXHIBIT 184 
“Dear Mr. Hayes: 

“JT thank you very much for your letter of August 25 relative to Group 
Health Association, Incorporated. 

“T am not sure but that the situation described in your letter calls for an 
earlier publication by the American Medical Association concerning Group 
Health Association, Incorporated, rather than a later ‘one—that is, if those 
who control our publication machinery deem it wise to publish anything. 

“T enclose herewith a draft of the article that I prepared with a view 
to publication, I have not yet prepared a closing section. You can see, 
I believe, that I have very well anticipated everything that is going on 
in Washington in connection with this matter, even to Filene’s part in 
the matter, in some cases having the facts before me and in other cases 
drawing deductions from these facts. Was not Fahey a labor lawyer in 
Boston before he assumed his present position in Washington? 

“Will you not examine this draft and return it to me at the earliest 
possible moment with any comments and criticisms you see fit to make? 
Please regard it as confidential. 


By Mr. Leahy: 


Q.—Doctor, what was the draft that you spoke about in 
that letter? A—That was the draft of my report to the 
Bore of Trustees that formed the basis of the published 
article. 


O.—You mention in here the name of Fahey. Who is he? 
A.—He is the chairman of the Board of Governors of the Home 
Owners’ Loan Corporation. 


_ Q.—And you mention another name in here: Filene. Who 
is he? A.—That’s Edward A. Filene, who was a retired 
department store owner in Boston and the founder of the 
Twentieth Century Fund and its president at that time. 


_ Q—Doctor, I now show you a carbon copy of a letter 
identified as having been received in evidence hitherto as 
Government’s 185. Would you kindly look that over and see 
if you wrote that letter, the original of it? A.—I wrote that. 
O.—And you sent it to the addressee? A.—I did. 
Q.—Who is John F. Hayes, the Munsey Building? 
Mr. Leahy:—The letter is dated August 30: 
“Dear Mr. Hayes: 


“T am informed that although Twentieth Century Fund, Inc., of which 
Mr. Edward A. Filene is President, was interested in the organization of 
the cooperative medical service in Washington out of which Group Health 
Association, Inc., grew, the Fund subsequently withdrew its support. The 
group that was promoting the Group Health Association, Inc., is said to 
have been so radical in its ideas and so unbusinesslike in the conduct of 
its affairs that Twentieth Century Fund, Inc., would have none of it. 

“Dr. Fishbein suggests that if we could have some lay person from 
Washington not identified in any way with the American Medical Associa- 
tion write to Mr. Filene about the matter, he might get something of 
interest; not to write about the withdrawal of the Twentieth Century Fund 
but to write for information concerning the present movement, for instance: 
‘Dear Mr. Filene: 

“The local press in Washington has recently published articles about a 
cooperative medical service organized here in Washington referred to as 
Cooperative Health Association, Inc. In one of the articles, it was stated: 

“The Twentieth Century Fund of New York, backed by Edward A. 
Filene, Boston merchant, philanthropist, also is aiding the corporation, 
chartered under District of Columbia laws.’ 

“T am therefore turning to you for information concerning the prac- 
ticability and value of Group Health Association, Inc. Obviously, inquiry 
of the government officials who are responsible for the organization can 
lead only to laudatory answers, for unless they thoroughly believe in the 
plan they can certainly not have undertaken to underwrite it up to 
$100,000. Moreover, these men, as I understand it, are all novices in 
this field and Twentieth Century Fund, Inc., is not. Twentieth Century 


“Yours truly,” 
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Fund, Inc., and you as its President, are however, I assume, in positions 
from which the plan can be viewed with unbiased minds and you will 
naturally keep yourselves informed concerning the activities of the organi- 
zation in view of the support you have given it—if you have given it 
the support the newspapers say you have. T shall appreciate it very 
much if you let me have your frank opinion regarding the expediency of 
a person of limited means identifying himself with this organization, 
What is the likelihood of its defaulting in its obligations? What can 
one expect of it in the way of competent medical and hospital services? 
Ete.? 

“Of course, Mr. Hayes, the foregoing is only a suggestion. You may 
have no one whom you could ask to write such a letter to Mr. Filene, 
If so, do not hesitate to say so. You may be able to frame a much better 
letter than I have suggested. What I have written is intended only to 
give a definite idea as to the line of thought that seemed to run through 
Dr. Fishbein’s mind. 

“Incidentally, Dr. Fishbein thought that he could not run my article 
on Group Health Association, Inc., until next week, so you will not see 
it in Tue Journat for September 4. 


“Yours truly, 
“Director.” 


By Mr. Leahy: 

Q.—Doctor, do you know to what the association you men- 
tioned, “Cooperative Health Association, Inc.,” referred to, or 
what did you refer to when you used that phrase? A.—There 
were newspaper articles in respect to group health services 
of various kinds in which varying names were used, and that 
had some reference to the name appearing in some article. I 
don’t—I can’t identify the organization any further. 

Q.—Do you recall on what you based your statement in the 
letter, that “The group that was promoting the Group Health 
Association, Inc., is said to have been so radical in its ideas 
and so unbusinesslike in the conduct of its affairs that 
Twentieth Century Fund, Inc., would have none of it’? 4A— 
That was based on a conversation with Dr. Fishbein. 

Q.—You did not obtain any information, did you, as to the 
source of that information? A.—I can tell you where Dr. 
Fishbein is said to have obtained it. 

Q.—No, no; you can’t. Sorry. Don’t try to do that. That 
is hearsay. 

I am going to show you now Government’s Exhibit 203. 

Mr. Lewin:—I won’t object to that if you would like him 
to answer that. 

Mr, Leahy:—All right. Go ahead. 

Mr. Lewin:—Would you like him to anwer that? 

Mr. Leahy:—I thought you wanted the answer. 

Mr. Lewin:—No. 

THE Court:—Well, now, gentlemen, I am not going to 
permit a lot of— 

Mr. Leahy:—Hearsay. 

THe Court :—Hearsay to be built up here. 

Mr. Leahy:—No, I don’t want to. 

THe Court:—Please understand that. That is collateral. 
That will be the end of it, if it goes in. ; 

By Mr. Leahy: 

Q—I am now going ‘to show you, Doctor, what has been 
hitherto introduced in evidence as Exhibit 203 and ask if you 
ever had that exhibit before you. A—I did. 

Q.—Do you know when you received it? A—That was 
received in the general mailing room of the Association on 
October 29 at 10 a. m. 

Mr. Leahy:—This is a telegram from John F. Hayes: 

“Group Health Association Medical Staff announced Doctors Brown, 
Raymond E. Selders, Allen E. Lee, Edmond D. Wells, R. Stephen 


Hulburt, M. Scandiffio stop Home Loan Bank Board has granted twenty 
thousand dollars a year for two years to association. 


“John F. Hayes.” 

By Mr, Leahy: 

Q.—I want to ask you whether or not on the 22d day of 
June 1937 there came to your attention Government’s Exhibit 
104 (handing an exhibit to the witness)? A—wNo, I have never 
seen this, 

By Mr. Leahy: 

Q—I now show you, Doctor, Exhibit 103, offered in evi- 
dence, and ask if you ever saw the original of which that is a 
carbon. A.—I did. 

Q.—Where did you see that, Doctor? A—I saw—I saw the 
original. I saw a copy of that letter written by Dr. West, 
and it was—copy came to me for my information, or else I saw 
the original before it came out. The text of the letter is very 
familiar to me. 

Q.—Does that show that it was in your files or the files of 
your Bureau? A,—No, there is nothing to show that that was 
ever in the files of the Bureau of Legal Medicine and Legis- 
lation, 


By Mr, Leahy: 

Q.—Let me show you that 103, and let me show you again 
104, and ask you, you having seen 104, if that refreshes your 
recollection as to whether you ever saw—put it the other Way: 
having seen 103, whether it refreshes your recollection as to 
ever having seen 104. A—No, I can’t say that it does. I don’t 
believe I ever saw that particular letter and the enclosure. 
The contents of that are perfectly familiar to me. I know I 
saw it at the time. 

Q.—Exhibit 103? A—Yes. 

Mr, Leahy:—Exhibit 103 is a carbon copy on the letterhead 
of the American Medical Association, dated June 23, 1937 and 
runs to Mr, Thomas A. Hendricks, Executive Secretary, Indiana 
State Medical Association, Hume-Mansur Building, Indian- 
apolis, Indiana; 


“Dear Mr. Hendricks: 


“T am very greatly obliged to you for your letter of June 22, for the 
memorandum attached to it and for the copy of ‘A Plan for a Cooperative 
Medical Service on a Periodic Payment Basis for Federal Employees and 
Their Families in Washington.’ 

“While we already had a copy of this ‘plan’ and practically all of the 
information submitted in the memorandum attached to your letter, we are 
nevertheless grateful to you for sending us the material that accompanied 
your letter and especially for the information pertaining to the small group 
in Washington that seems to be acting as a steering committee for the 
organization of cooperative medical services among various governmental 
departments. We had not been able to secure this particular piece of 
information, 

“We have known for two or three months that a movement has been 
started to organize medical service plans for governmental employees. 
We have made very diligent efforts to ascertain all the facts and we are 
still persisting in those efforts. 

“Since the Atlantic City Session Dr. Woodward has been in Wash- 
ington for a large part of the time and has had interviews with officials 
of the H. O. L. C., the Resettlement Administration, the Brookings 
Institute and numerous others. ‘The one thing that we have tried very 
hard to secure is a copy of the contract to be entered into between the 
cooperatives and their members. Our own efforts as well as the efforts of 
persons in high official position in Washington have been altogether 
unavailing and we have not been able to secure a copy of the contract nor 
any specific information about its provisions, 

“If you can succeed in securing any additional information, we shall 
appreciate it if you will pass it on to us just as we have fully appreciated 
your helpfulness in connection with other matters in the past. 

“Very sincerely yours,” 

By Mr, Leahy: 

Q.—Doctor, had you, while you were in the city of Wash- 
ington at any time, interviewed the officials in the Resettlement 
Administration? A.—I had made inquiries there concerning 
group medicine generally. The Resettlement Administration 
has been maintaining prepayment plans of its own, so to speak, 
throughout the country, and I doubt very much if I saw the 
Resettlement Administration at all in connection with G. H. A. 

Q.—tThe Brookings Institute: had you also seen the officials 
of that institution? d.—I saw one or more of the officials of 
that institution. 

Q.—On what occasion? A.—I had been told that the primary 
organization of G. H. A. took place at the headquarters of the 
Brookings Institute. I called on one or more of the officers 
there to see what they knew about it. 

Q.—With any results? A—No, none. 

O.—How long, to your knowledge, had the Resettlement 
Administration been maintaining prepayment plans for medical 
service for its employees? d.—I wouldn't like to estimate that, 
but they have been active at it for several years in the 
depressed—some of the depressed areas. 

Q.—Throughout the United States, you mean? 4.—Yes. 


By Mr. Lewin: 


Q.—You mean several years from that time or from today? 
Would you clear that up? 4.—Before that. Before that time. 

By Mr. Leahy: 

QO.—You correct me if I am wrong, Doctor: This is dated 
June 23, 1937, is it not? 4.—Yes, it is, and that is Dr. West’s 
letter. You see, he wrote that, not I. Dr. West's letter, 

Mr, Leahy:—I am going to try to get through quickly if I 
can, Doctor. 

By Mr. Leahy: 

Q.—Doctor, back in June 1937—and I am now showing you 
Government’s Exhibit, hitherto received in evidence and number 
106—had you received any letter such as I now show you? 
A.—I have seen that letter. It was, however, addressed to Dr. 
West. I know I had seen it from Dr. Verbrycke’s address on 
the back of it in my own handwriting, but it is not addressed 
to me, 

O—The letter, at all events, regardless of whom or to whom 
it was addressed, came to your attention? 4—lIt did. 
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O.—Do you know Dr. Herbst, William P. Herbst? A.—Very 
well. 

O.—Over what period of time had you known him? 4.—Oh, 
I would say about ten or more years. 

Mr. Leahy:—The letter is dated June 25, 1937, on the letter- 
head of Dr. Herbst. It is addressed to Dr. West: 


“Dear Dr. West: 

“I wish to thank you for your very kind letter which I received a 
short time ago. 

“In regard to Sir Henry Brackenbury, I will be as nice to him as I 
know how and see if I can find out anything that is of any importance. 

“We are having a great time locally here at the moment. That Group 
Health Service affair of the Home Owner’s Loan Corporation has already 
been incorporated and our Executive Committee had a meeting with some 
of their representatives last night and it certainly looks bad. It was 
brought out that it is possible for them to borrow money from the Home 
Owner’s Loan Corporation when and if necessary at any time for any 
purpose in regard to the health problem. It was also brought out that 
there are about two hundred branches scattered throughout the United 
States which maintain emergency rooms with a nurse which are directly 
under the central office here in Washington. Just what is going to come 
out of the whole affair is impossible to predict at this time but there are 
going to be some conferences in an attempt to go along with this outfit 
if it is possible to do so and retain our faces. 

“I am on my way up to the A. U. A, in Minneapolis and if I can 
steal any time on the way up or way back, I shall give you a call and 
trust that it will be possible to have a little visit with you. 

“With very kindest personal regards, I am” 


By Mr. Leahy: 

Q—Doctor, after this letter came to your attention what if 
anything did you do to get in touch with Dr. William P. 
Herbst? dA.—Nothing. 

Q.—Did you ever discuss the matter of Home Owners’ Loan 
Supstnn loans therefrom to G. H. A. with Dr. Herbst? 
A—WNo. 

O—Do you recall whether this was ever kept in the files of 
your Bureau? A.—There is nothing on it to indicate that it 
was, but the memorandum there in the upper left-hand corner 
in handwriting indicates that it was referred to our Bureau. 

Q.—All right. Doctor, in June 28 did you see that letter 
(indicating), copy of which I now show you, and it is dated 
June 28, 1937, and numbered in evidence for the Government 
105? A.—yYes, I saw that. 

Mr. Leahy:—June 28, 1937, a carbon copy of a letter on the 
stationery or the letterhead, rather, of the American Medical 
Association, directed to Dr. William P. Herbst here in 
Washington: 

“Dear Dr. Herbst: 

“T am greatly obliged to you for your letter of June 25. 

“We have been considerably perturbed over the scheme that is being 
promoted under the auspices of the Home Owners’ Loan Corporation and 
have made very earnest efforts to develop dependable information through 
authentic sources. While we have secured some very interesting informa- 
tion, we have not been able to secure other information of an absolutely 
essential character. The way in which this matter has been promoted in 
Washington is rather typical. We are grateful indeed to you for the 
information offered in your letter. I shall hope to see you when you are 
in Chicago. 

“With most cordial good wishes, I am 

“Very truly yours” 

By Mr. Leahy: 

Q.—You did not dictate the original of which this is a copy, 
did you, Doctor? A.—No; that is Dr. West's letter. 

Q.—It bears the initials of Dr. West. Do you recall now 
whether anything was done by any one in connection with the 
correspondence which we have just read between Dr. West and 
Dr. Herbst? A.—I don’t know of anything. 

oe you ever see this? I am showing you now Exhibit 
115, which is a telegram from Dr. West to Dr. Hooe, dated the 
4th day of November 1937. A.—I don’t know whether I ever 
saw that or not. 

O.—Well, let us read it, anyway. A.—That is from Dr. West. 

Q.—Anything in there to denote that it ever came to your 
attention? A.—Yes, I knew of it a day or so after it was sent, 
at any rate. 

Mr. Leahy:—All right. It states Nov. 4, 1937; it is 
addressed to Dr. Robert A. Hooe, 1746 K Street, Northwest, 
Washington, D. C.: 

“Woodward, Leland and I will be glad to see you ten A. M. Saturday 
stop Doctor Hayden will not be able to be present. Ons Wie 


By Mr. Leahy: 

Q.—Who is Dr. Hayden? A.—Dr,. Hayden was a member of 
the Board of Trustees, the Secretary of the Board. 

Q.—Do you recall to what it refers when it states that you, 
Dr. Leland and Dr. West will be glad to see Dr. Hooe?_ A.— 
The Medical Society of the District of Columbia or its Execu- 
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tive Committee or one of its committees had authorized Dr, 
Hove and Dr. McGovern to come to Chicago to confer with 
representatives of the American Medical Association concerning 
G. H. A., Ine. 

Q—And that telegram refers to that?) 4.—That conference. 

O.—Conference. Does this telegram numbered 116 and dated 
Noy. 5, 1937 refer to the same matter? A.—It does. 

Mr. Leahy:—Simply a telegram with the signature on the 
bottom in typewriting, “R. Arthur Hooe,” to Dr. West: 


“Will arrive in Chicago 8: 20 a. m. November 6.” 


By Mr. Leahy: 


Q.—Doctor, was that conference held on November the sixth? 
A—It was. 

O.—Were you present? A.—TI was. 

O—Who else? A.—Dr. West, Dr. Leland and Miss Niehoff, 
Dr. West’s secretary, and I believe one other stenographer. 

Q.—Doctor, I am now showing you the original, introduced in 
evidence as U. S. Exhibit 295, dated March 27, 1937. That is 
General Ireland’s letter. Did you see the original? .—lI don't 
recall ever having seen the original. 

O.—That is the one you told us this morning—or a copy of 
it,. rather—was sent to you and you filed it? d.—Yes. 

Q—I am now showing you something that I think I have 
shown you before. You have already identified No. 294, have 
you not?) A.—That seems to be the thing I identified before, I 
think it is a copy of the same thing. 

Q—I am now going to show you a carbon copy of a letter 
dated July 17, 1937 introduced already in evidence as No. 179. 
vs 5 Ba the original of which that is a carbon copy? 
A—I did. 

O.—To whom? A—To Dr. F. X. McGovern, Chairman of 
the Special Subcommittee of the Executive Committee on Coop- 
erative Medical Care of the Medical Society of the District of 
Columbia. 

Mr. Leahy:—It reads: 


“Dear Dr. McGovern: 
“In compliance with your request I send you herewith: 


“1. A copy of the articles of incorporation of Group Health Association, 
Inc. 


_ “2. A copy of the prospectus sent out by the promoters of that Asso- 
ciation. 

“3. The notice sent out by William F. Penniman, President of the 
Association, with reference to the first meeting and election of officers. 

“4. The report sent out by the same parties concerning the activities 
of the Association. 

“J have retained the original certified copy of the articles of incorpora- 
tion and have made and retained copies of the prospectus and call for the 
first meeting and subsequent report. If there is anything I can do with 
respect to this matter, please call on me.”’ 


By Mr. Leahy: 

Q.—Doctor, is No. 2, “Copy of the prospectus sent out by 
the promoters of the Association,” the copy which I just brought 
cd your attention earlier in your testimony this afternoon? A— 

es, sir. 

O.—Marked “Confidential”? dA.—Yes. 

O.—What does this refer to in paragraph No. 3: 


“Notice sent out by William F. Penniman, President of the Association, 
with reference to the first meeting and election of officers”? 


A.—That was a notice sent out by Mr. Penniman in the 
capacity of an officer or some official position in G. H. A., invit- 
ing members to be present at the first meeting and containing 
ballots and advising the people as to how they should vote. 

OQ.—And paragraph 4 is “Report sent out by the same parties 
concerning the activities of the Association”? A—Yes. 

Q.—Do you recall what sort of a report that was? A—No, 
sir. 

Q.—Does the fact that this letter is dated July 17 indicate to 
your mind when you received this copy of the prospectus marked 
“Confidential”? A.—No. I must have had that some time 
before. 

Q.—Doctor, I am showing you Exhibit 201, dated July 26, 
which appears to be a carbon copy of a letter. Look that over, 
please. A.—I wrote that. 

Q.—To whom, Doctor? A.—To Dr, McGovern, 

Mr. Leahy:—It is dated July 26, 1937 and reads as follows: 


“Dear Dr, McGovern: 

“T shall appreciate it very much if you will let me know what the 
Medical Society of the District of Columbia or your subcommittee has 
done and what its present plans are with respect to the Group Health 
Association, Inc. The situation is one in which the entire medical profes 
sion of the United States has a deep interest, and I would like therefore 
to be kept in as close touch with it as is possible,” 
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By Mr. Leahy: 
Q.—What did you make the basis of that statement that “the 
entire medical profession of the United States has a deep 


interest” in the matter? d.—That is based on the national - 


character of the certificate of incorporation. 

Q.—I show you No. 117, dated Nov. 6, 1937. What does that 
purport to be, Doctor? A,—This is a report of the conference 
between Dr. McGovern and Dr. Hooe representing the Medical 
Society of the District of Columbia, and Dr. West, Dr. Leland 
and me representing the American Medical Association. 

Q.—Is that the report of the conference to which reference 
was made in the two telegrams which you just read? A—It is. 

Q.—From Dr. Hooe to Dr. West, and from Dr. West to Dr. 
Hooe? dA.—Yes. 

O—Is that the one? A.—It is. 

Q.—How was that meeting reported, if you can tell us now, 
Doctor? A.—There was one stenographer present, I am sure, 
I believe that there was a second one present, each reporting, 
I assume, and checking. But I know there was one present. 

Q.—Have you read that report over? A.—Not for a long 
time. 

Q—Let us skip it for the time being. A—It is marked 
“Abstract,” in any event. 

O.—Was it a verbatim report? A.—Apparently not. 

Q.—I am now showing you, Doctor, a carbon copy of a letter 
identified in evidence as Exhibit 191 for the Government, dated 
Dec. 3, 1937 and I ask you if you wrote that? A.—I did. 

Q—To whom? A.—To Dr. Thomas E. Neill. I have not 
addressed it to him as president of the Medical Society of the 
act of Columbia, but I think he was probably president at 
that time. ; 

Mr, Leahy:—It is addressed to Dr. Thomas E. Neill, 1824 
Massachusetts Avenue Northwest. 

What address is that, Doctor? 

The Witness:—That is his office address. 

Mr. Leahy: ; 


“T understand that counsel for the Medical Society filed with the District 
Attorney and Corporation Counsel several days ago its brief concerning 
the status of Group Health Association, Inc., and its relation to the Home 
Owners Loan Corporation and affiliates. I had rather expected that I 
would receive a copy of that brief, but none has yet arrived. Is there 
any reason why a copy should not be sent to me? If a copy of the brief 
can be sent to me, please have it sent as promptly as possible and let 
me know at the same time whether or not I am at liberty to print it or 
to discuss it publicly in THz Journat or elsewhere. If I am not at 
liberty to do so immediately, please see that I am informed as soon as the 
brief is released to the public. If it is possible to get for me a copy of 
the brief filed by the Home Owners Loan Corporation and affiliates on 
behalf of its illegitimate child I would like to have a copy of that brief 
also, together with instructions as to publicity and release.” 


By Mr. Leahy: 

Q—Do you recall, Doctor, whether that letter which you 
wrote was in reply to a letter which you had received from 
Dr. Neill? A—No. I think I originated that correspondence, 
as I recall it. 

Q.—Do you recall whether any copies of the briefs were sup- 
plied to you? A.—I have, I believe, a copy of the brief filed 
on behalf of the Medical Society of the District of Columbia, 
but no brief filed by the Home Owners Loan Corporation or 
Gare AS Inc: 

Q.—You say in the letter: 


“If it is possible get for me a copy of the brief filed by the Home 
Owners Loan Corporation and affiliates on behalf of its illegitimate child.” 


What does that phrase refer to? .—That refers to Group 
Health Association, Inc. 

Q.—Do you recall where that phrase was used before (hand- 
ing a paper to the witness) ? A—wNo; I cannot recall any 
previous use of that term. Q.—AIl right, if you cannot recall 
it. d.—This (indicating) is a letter that was received by me 
from Dr. Thomas E. Neill. 

Mr, Leahy:—It is dated December 6, on the stationery of 
Dr. Neill, 1824 Massachusetts Avenue, directed to Dr. Wood- 
ward at his official address in Chicago, and it reads as follows: 


“My dear Dr. Woodward: 


“Your letter of December 3 has been received, and I have just talked 
to the counsel for the Medical Society, who tells me that he thinks he can 
have copies of the briefs for you, the one drawn by counsel for the 
Medical Society of the District of Columbia and the one drawn by counsel 
for the Home Owners Loan Corporation. As soon as he hands them to 
me I will have them sent you immediately, 

“Our Executive Committee, together with general counsel and others 
appointed by me to work with him, meet tonight with two members in 

uestion to decide whether or not we will dismiss them from the Medical 
ociety of the District of Columbia for violation of our constitution and 
by-laws. I will also bring up at the meeting the subject of whether or 
not there is any reason that you should not be at liberty to print and 
discuss the briefs publicly in Tux JouxNnat or elswhere. 

“With best wishes.” 


By Mr. Leahy: 


Q.—What part, if any, did you play in the preparation of the 
briefs referred to as those of the counsel for the Medical 
Society of the District of Columbia? A—Very little. As I 
recall it, I sat in a conference in your office or Mr. Hoover’s 
office, or maybe Mr. Fenning’s office, when you were working 
on the brief one afternoon when I happened to be in Washington. 

Q.—Do you remember what the conference was about? 4A.— 
That conference had reference to the character of Group Health 
Association, Inc., as a corporation. 

Q.—More particularly with reference to what, without going 
into any details? A—To the practice of medicine and the busi- 
ness of insurance. 


Q.—Do you recall now whether or not briefs were filed? 
A,—They were. 


Q.—And how many were filed; do you recall? A.—No; I 
don’t recall. 


Q.—Do you recall with whom they were filed? A.—A brief 
Was supposed to be filed with the United States Attorney and 
another one with the Corporation Counsel for the District. 

O.—Did you receive copies of the briefs? A—I have copies, 
I think, although I am not sure, 

Q.—I now show you Exhibit 196, which purports to be 
a carbon copy. Will you tell us whether or not you dictated the 
original of that? A.—Yes; I dictated that. 


ea Leahy:—That is dated December 15, addressed to Dr. 
eill: 


“I have just seen a copy of the letter sent by the chairman of the 
Federal Home Loan Bank Board, John H. Fahey to Senator McCarran 
under date of December 3, undertaking to justify the expenditure of 
money collected from the taxpayers of the United States generally for the 
purpose of subsidizing a local medical and hospital service for the benefit 
of the children, wives, and other dependents of such employees of the 
United States Government, including the chairman himself, as may identify 
themselves as Group Health Association, Inc. I have been wondering if 
any effective answer has been made to the chairman’s letter. Certainly in 
view of the publicity that has been given to the letter an answer should 
be made and given equal or greater publicity, so that at least a reasonable 
number of the Senators and Representatives in Washington will see it. A 
devastating answer can be prepared without great difficulty. 

“This leads me to inquire as to just who is leading the affairs of the 
Medical Society of the District of Columbia in their fight on the Federally 
subsidized practice of medicine and insurance by lay groups in the District 
of Columbia and adjacent states. Incidentally, will you not let me know 
if a contest has or has not been waged by the medical profession of the 
state of Maryland and the state of Virginia against such subsidized lay 
practice within their respective jurisdictions, for the subsidized Group 
Health Association, Inc., proposes to carry on its activities anywhere in 
either of the states named within twenty miles of the boundaries of the 
District of Columbia, an area much larger than the District itself. 

“Your very truly 
“Director.” 

By Mr. Leahy: 

Q.—Do you recall, Doctor, whether publicity was given to 
the letter of John H. Fahey to Senator McCarran, dated 
Dec. 3, 1937? A.—According to my best recollection, I learned 
of its publication. 

Q—Where did you see it or read of it? A—I would 
ordinarily see it among newspaper clippings sent to me in 
Chicago. 

Q.—Did you on the 17th day of December 1937, in reply to 
that letter, receive Exhibit 197 (handing a document to the 
witness)? d.—I did. 

Q.—And that is from Dr. Neill, is it not? A—Thomas E. 
Neill. 

Q.—Directed to you at Chicago? A—Yes, sir. 

Mr. Leahy: 


“I have your letter of December 15 asking me who is leading the fight 
ob Medical Society of the District of Columbia against socialized 
medicine. 

“The fight is being led by our Public Relations Counsel, Mr. Fulton 
Lewis Jr., under a steering committee consisting of Drs. McGovern, 
Yater, Schreiber and myself, ex officio member of the committee, together 
with counsel for the Medical Society, and additional counsel, Mr. George 
Hoover and Mr. William Leahy. 

“We have felt all along that in the case of the H. O. L. C. there was 
a misappropriation of funds, and I enclose herewith the last press news 
dealing with the subject. 

“As yet we have not been advised by the Corporation Counsel whether 
or not this organization is practicing medicine illegally, although the 
briefs have been presented to him some time ago. I feel that we will be 
able to break this organization entirely, but I do not feel that the fight 
ends there, and’ the socialistic tendency of the Present administration is so 
strong that attempts may be made to pass a bill making these illegal acts 
legal, 

“Maryland and Virginia both, due to their proximity to the District of 
Columbia, are getting interested in this matter, but we feel that every 
state society in the country should be interested 
ultimate winners, 
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By Mr, Leahy: 

O.—I now show you, Doctor, Exhibit 204, dated Dec. 22, 
1937 and ask if that is the carbon of an original letter which 
you wrote? A.—Yes. 

O—Is that directed to Dr. Neill? A—It is. 

Mr. Leahy:—It is dated Dec. 22, 1937, addressed to Dr. Neill 
at 1824 Massachusetts Avenue, and it reads as follows: 


“Dear Dr. Neill: 
“T thank you for your letter of December 17 relative to Group Health 


Association, Inc. 
“Frankly, I cannot conceive of any public relations counsel for a state 


medical society unless he is a member of the society and well up in its 
ranks, heading such a fight as you have on your hands. I cannot con- 
ceive of its being the function of any public relations counsel to do so 
unless he is a member of the organization, high up in its ranks. For a 
medical organization to employ a layman to lead such a fight strikes me as 
an anomaly. Of course your counsel must lead the fight in so far as 
involves its legal factors. Your public relations counsel may lead the 
fight in so far as it repreesnts publicity and relevant matters, but the 
whole leadership must devolve on officers and agents of the Medical Society 
of the District of Columbia who in the end must be responsible to the 
Society, even for the activities of counsel and public relations counsel. 
“You write that your public relations counsel, Mr. Fulton Lewis Jr., 
is leading the fight under a_ steering committee consisting of Drs. 
McGovern, Yater, Schreiber and myself (yourself) as ex officio member 
of the committee, together with counsel for the Medical Society and addi- 
tional counsel, Mr. George Hoover and Mr. William Leahy. Certainly, 
however, it seems to me that some one member of the Medical Society 
of the District of Columbia ought to be personally responsible for what 


goes on. PF Secs 
“You write that Maryland and Virginia are getting interested. I called 


the attention of the proper officers of the state medical organizations of 
those two jurisdictions to the situation and suggested that there was some- 
thing for them to do about it. It seems to me, however, that it is for you 
to get in touch with the medical societies of the counties immediately 
adjacent to the District of Columbia and get them interested. All mem- 
bers of those organizations have votes. The members of the Medical 
Society of the District of Columbia have not. Moreover, members of the 
Medical Societies in the counties immediately adjacent to the District of 
Columbia have an active personal interest in the matter, Physicians in 
Maryland and Virginia in more remote parts of the states have not, and 


therefore your informing medical societies offers a better chance of arous- 
ing interest than exists through any other method of approach.” 


By Mr. Leahy: 
Q—Doctor, you said in this letter: 
“JT called the attention of the proper officers of the state medical 


organizations of those two jurisdictions to the situation and suggested 
that there was something for them to do.” 


Had you called the attention of the adjacent Maryland and 
Virginia county medical societies to the situation? A.—No. 
I approached the state societies of Maryland and Virginia. 

O—Where are the state societies of Maryland and V irginia 
located? A—The headquarters of the Maryland Society are in 
Baltimore. The headquarters of the Virginia Society are in 
Richmond. But I communicated, in the case of Virginia, with 
the president of the society whose address at the present moment 
I do not know. It was not in Richmond, however. He was 
the president of the organization, and I communicated the 
matter to him. 

Q.—Do you recall how you presented the matter, whether 
by mail or conference or how? A.—I wrote letters. 

O.—Have those letters already been introduced in evidence, 
do you recall, Doctor? A.—I believe that one or both of them 
have; I am not sure. 

Tue Court:—That is my recollection. 

Mr. Leahy:—I think they are in evidence. 

By Mr. Leahy: 

Q.—They must have been written before this letter which you 
wrote to Dr. Neill (indicating)? A.—Yes. 

Q.—Look at Government Exhibit 200. I will ask you whether 
or not you are familiar with this memorandum? A.—yYes. I 
dictated that memorandum. Sovee 

Q.—What was the purpose of your dictating this particular 
memorandum? A.—Dr. Leland and I had been to Washington 
to confer with a committee of the Medical Society of the 
District of Columbia relative to Group Health Association, Inc. 
The memorandum was a report to Dr. West on the results of 
our visit. 

—Does that memorandum represent the result of the con- 
ference of July 14, 1937? A.—It represents the result of that 
conference, but I believe it has reference earlier to possibly 
some information that I had obtained before, relative to Group 
Health Association, Inc. It all leads up to this conference, — 

‘—You will recall, Doctor, that when I asked you earlier 
with reference to the subject matter of discussion at that con- 
ference you said that you then had no recollection of it, did 

i aid. ils 
site re your inspection now of Exhibit 200 refresh your 
recollection to the point that you can tell us whether or not 
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that contains matters of discussion about which I was asking 
you and which you could not give us earlier? A.—This refers 
more accurately to data that had been accumulated up to that 
time, I think, probably, rather than as a result of the conference, 
It is a report to Dr. West by Dr. Leland and me on the whole 
subject of Group Health Association, Inc. I assume it was the 
report of the conference, because Dr. Leland and I had attended 
that conference about that time. But I see no definite reference 
to the conference. 

O.—At all events, does that tell us everything you knew as 
of the date when you wrote it? A —That is a fair statement— 
everything that we knew, briefly stated. 

Q.—Did you say, briefly? A.—Briefly stated. 
Mr. Leahy:—This is dated July 16, 1937. 
“Memorandum to Dr. West from Dr. 

Leland’ — 

Tue Court:—If you want one of your associates to relieve 
you in the reading of that paper, I will be glad to permit it. 

Mr. Leahy:—Thank you, your Honor. I will try to get 
through this one. 


It is entitled 
Woodward and Dr. 


Wrest Ble 200 
Mr. Leahy: 


To: Dr. West. 
From: Dr. Woodward and Dr. Leland. 


Subject: Group Health Association, Inc., apparently an affiliate of the 
Home Owners’ Loan Corporation. 


Date: July 16, 1937. 


A prospectus for “A Plan for A Cooperative Medical Service on a 
Periodic Payment Basis for Federal Employees and Their Families in 
Washington” was circulated some time ago. The prospectus is not dated 
and the time of its issue is unknown. It was circulated anonymously. 
The plan proposed was “to make available to Federal employees in 
Washington, and to their families, adequate medical care, both preventive 
and curative; to provide this care at moderate cost; and to place that 
cost ae regular, budgetable basis within the means of the group to be 
served. 


MEMORANDUM 


A certificate of incorporation for the Group Health Association, Inc., 
was executed Feb, 19, 1937, by W. F. Penniman, R. T. Berry, and 
Pearl B. Murphy, and subsequently recorded in the office of the Recorder 
of Deeds of the District of Columbia. 

W. F. Penniman is one of the assistant general managers of the Home 
Owners’ Loan Corporation and has charge of District No. 6. The occu- 
pations of R. T. Berry and Pearl B. Murphy are unknown, but it is 
understood that they are officers or employees of the Home Owners’ 
Loan Corporation. 

An amendment to the articles of incorporation was executed April 21, 
1937 for the sole purpose of increasing the number of the board of 
trustees, and the amendment was filed in the office of the Recorder of 
Deeds of the District of Columbia. 

The Association is organized as a corporation not for profit. Member- 
ship is limited to “employees of any branch of the United States Govern- 
ment service other than officers and enlisted men of the United States 
Army and Navy.” Nothing in the articles of incorporation limits the 
Association’s activities to the District of Columbia. 


Among the purposes of the Association are the following: 


(1) To provide the service of physicians and other medical attention 
and any and all kinds of medical, surgical, and hospital treatment for 
the members of the Association and their dependents. 

, (2) To furnish all forms of hospital service to members of the Asso- 
ciation and their dependents. 5. 

(3) To construct a clinic and medical office building. 

(4) To construct and operate a hospital for members of the Association 
and their dependents, 

(5) To operate a drug store or pharmacy and to provide drugs and 
remedies for members of the Association and their dependents. 

(6) To provide nurses for members of the Association and their 
dependents. 

(7) To give to members of the Association and their dependents all 
forms of care, treatment, or attention that may be required by the sick 
or in the prevention of disease. 


The articles of incorporation are silent as to the sources from which 
the Association is to obtain funds for organization and operation, except 
in so far as they say that the corporation is to have no capital stock 
but is to be an association controlled by its members and that all mem- 
bers “whose dues have been paid” if and when the Association is liqui- 
dated shall have the right to share in the distribution of its assets. 


The prospectus referred to above says that the plan should be launched 
and publicly announced at a dinner or other similar meeting at which 
representatives of the press should be in attendance, and that immediately 
thereafter all federal employes should be informed of the plan through 
meetings and circulars and should be asked whether they would be willing 
to participate. If the response was favorable, the campaign was to 
start to obtain the necessary capital through advance payment of “enrol- 
ment fees,” 

It is understood that a meeting of some kind was held by the organizers 
of this moyement at which, it has been alleged, Secretary of Labor 
Perkins, Secretary of Agriculture Wallace, and Secretary of the Interior 
Ickes, and other prominent government officials were present. This, how- 
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ever, was apparently not the mecting referred to above, and, so far as is 
known, no public announcement has been made of the organization of the 
Group Health Association. 

It is understood that membership so far has been limited to officers 
and employees of the Home Owners’ Loan Corporation. 


The Home Owners’ Loan Corporation, according to an announcement 
sent out over the signature of Mr. W. F. Penniman, President, and R. T. 
Berry, Secretary-Treasurer, April 15, 1937, has entered into a contract 
of some kind with the Group Health Association, Inc. The announce- 
ment reads in part: 

“Under the terms of the contract between your Association and the 
Home Owners’ Loan Corporation, two persons are selected by the Federal 
Home Loan Bank Board who shall serve on the Board of Trustees,” 

The existence of such a contract and the control of the Association 
by the Home Owners’ Loan Corporation through the Federal Home Loan 
Bank Board is shown by an announcement subsequently issued by W. F, 
Penniman and R, T. Berry, said notice having been issued, it is believed, 
some time during the first ten days of July, in which it is said: 

“The by-laws of the Association have been adopted by the Board of 
Trustees of the Group Health Association and approved by the Federal 
Home Loan Bank Board.” 


It is understood that the Home Owners’ Loan Corporation has aided 
and is aiding to finance the launching of the Group Health Association, 
Inc., through a loan or loans, and through a contract or contracts 
whereby the Association, through its officers, will undertake to perform 
certain services for the Home Owners’ Loan Corporation, but the nature 
of those services is not known. All efforts to procure a copy of the 
contract agreed upon between the Home Owners’ Loan Corporation and 
the Group Health Association, Inc., have been unsuccessful. It has been 
stated by Mr. W. F. Penniman, an official of the Home Owners’ Loan 
Corporation and President of the Group Health Association, Inc., that 
the Home Owners’ Loan Corporation has appropriated an initial sum 
sufficient to carry on the Association for two years because of some 
hypothetical benefit the Corporation is to obtain from the activities of the 
Association. Furthermore, when asked whether the Home Owners’ Loan 
Corporation could not for purposes of study of health appropriate money 
to the Group Health Association, Inc., and whether the Corporation could 
not appropriate for services rendered, or appropriate in case of emergency 
without any government supervision, Mr. Penniman admitted that that 
was the case, 


The Group Health Association, Inc., is obnoxious to law for the fol- 
lowing reasons: 

(1) It proposes to practice medicine through physicians hired by it, 
ee the Association is not licensed to practice and could not be so 
icensed. 

(2) It proposes to practice dentistry through dentists hired by it, 
although it is not licensed to practice dentistry and could not be so 
licensed. 

(3) It is engaged in the business of insurance, without so far as ayail- 
able records show being qualified to engage in such activities. It is 
obnoxious to public policy for obvious reasons. 


By Mr. Leahy: 

Q—I am now showing you, Doctor, Exhibit 135, which 
appears to be a photostatic copy of certain minutes. I will ask 
you if you can identify that photostatic copy and tell us what 
those minutes refer to? .4.—In my judgment, it is an extract 
from the minutes of the Board of Trustees of the American 
Medical Association. 

E Q.—Can you identify them as such or not? Have they been 
identified and offered? 

Mr. Kelleher:—Yes. They are in evidence. 

By Mr. Leahy: 

Q.—Did they ever come to your attention, or the contents of 
those minutes, Doctor? .A.—Only so much as relates to the 
instruction— 

Q—Would you just direct me to that portion of the minutes 
which relate to the matter which came to your attention? 
A.—Those two paragraphs (indicating). 

Q.—The two paragraphs indicated being on the second page 
of the exhibit numbered 18? A,.—Yes, sir. 

Mr, Leahy: 

“Dr. Bloss moved that the Editor and the Secretary and General 
Manager be authorized to proceed to inform the profession of the country 
as to the efforts of the H. O. L. C. to enter into the practice of medi- 
cine and as to the present status of the Proposal to organize cooperatives 
by the Government, Dr, Hayden seconded the motion and it was carried, 
Dr. Hayden moved, and the motion was seconded by Dr, Bloss and 
carried, that Drs, Woodward and Leland be requested to go to Wash- 
ington to see what they can learn and to try to advise the Medical 
aoeas, of the District of Columbia if that society is willing to accept 

vice, 


By Mr, Leahy: 

Q.—Doctor, what is the date of those minutes? A.—That I 
do not know. 

QO.—It does not say, does it? 

Mr, Kelleher:—June 29, 1937. 


By Mr, Leahy: . 

Q.—Doctor, I will ask you whether or not in writing the 
article which you said finally appeared in the October 2 issue 
of Tue JourNAL, your writing of that article had anything to 
do with the motion of Dr. Bloss? A—It did. 

Q—What purpose had you in writing the article which 
appeared on Oct. 2, 1937, in THe Journal? A.—The Editor 
and the Secretary and General Manager were called on to inform 
the profession generally of what the situation was, and I wrote 
a factual article for their guidance in preparing any article that 
they might publish if they decided to publish anything. I had 
the facts and they did not. I was giving them the facts in an 
available form. 

Q.—You have told us several times that you and Dr, Leland 
were here on the 14th day of July 1937. What connection, if 
any, did your trip to Washington and your meeting with a 
committee of the District of Columbia Medical Society on 
July 14, 1937 have with the second motion, to wit, that of 
Dr. Hayden, seconded by Dr. Bloss. A—My recollection is 
that the report to Dr. West that has just been read showed 
the results of that visit to Washington by Dr. Leland and me. 

Q.—Was it in accordance with the motion which I have just 
read to you, of Dr. Hayden, seconded by Bloss, that you came 
here to the District of Columbia to meet with that committee? 
A—It was. 

Mr. Lewin;—Did you read the earlier part of that minute? 

Mr. Leahy:—No; I just read what he indicated. 

By Mr. Leahy: = 

Q.—Doctor, is there some other portion of the minute also 
that came to your attention? A—This paragraph here (indi- 
cating) led up to that. 

f Q.—You mean, the whole thing leads up? A.—This paragraph 
ere. 

Mr. Leahy: 


“Home Owners Loan Corporation, Group Health Association, Ine. 
Group Medical Service Plan, 

“The following communication, which Dr. West received from a physi- 
cian in Washington, D. C., was read: 

“The Group Health Service affair of the Home Owners Loan Cor- 
poration has already been incorporated, and our Executive Committee 
had a meeting with some of their representatives last night, and it cer- 
tainly looks bad. It was brought out that it is possible for them to 
borrow money from the Home Owners Loan Corporation whenever nec- 
essary at any time for any purpose in regard to the health problem, 
It was also brought out that there are about two hundred branches scat- 
tered throughout the United States which maintain emergency rooms with 
a nurse which are directly under the central office here in Washington. 
Just what is going to come out of the whole affair is impossible to pre- 
dict at this time, but there are going to be some conferences in an 
attempt to go along with this outfit if it is possible to do so and retain 
our faces,’ 

“Dr. Woodward reported information secured from a Washington 
physician over the telephone and by letter concerning this matter and 
it was considerably discussed as to what the action of the American 
Medical Association should be concerning the activities of the H. O. L. C. 
and also concerning the proposal of the Medical Society of the District 
of Columbia to organize its own cooperatives. 

“After the discussion the following actions were taken:”— 


And then follow the two motions which I have already read 
to the jury. 

By Mr. Leahy: 

Q.—Doctor, do you recall with what office you had a tele- 
phonic communication or conversation? A—No; I cannot 
recall. I cannot recall what I reported. ; 

Q.—Can you recall considerable discussion as to what the 
action of the American Medical Association should be? A—To 
the best of my recollection I was not present when that occurred, 
I may have been, but I cannot recall having been present during 
the session. 

Q.—Do you recall whether you were present when the two 
motions referred to in those minutes were put and carried? 
A.—I believe not. 

Q—Do you recall the meeting of the Board at all? A—No; 
only by the outcome of it, in so far as it related to the Bureay 
of which I had direction. 

Q—Do you recall, when the minutes report that Dr. Wood- 
ward reported information secured from a Washington physi- 
cian over the telephone and by letter concerning this matter, 
whether you reported to the board of trustees in that meeti 
or whether the minutes just record the fact that you had made 
some report? A,—I have no clear recollection concerning that, 
My impression is that it just records the facts that I had 
reported. But I did not submit a formal report. 

-—I have just a few more, Doctor. 
HE Court:—I think we have had enough for one day. 

Mr, Leahy:—I know I have. 
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Tur Court:—Gentlemen, the subject I am chiefly interested 
in is the alleged illegality of Group Health and its business 
affairs. I don’t know whether we want to proceed by you 
opening and closing, Mr. Lewin; it makes no difference. Of 
course, if the business is legal that closes the question, If it is 
a legal enterprise in its corporate form but nevertheless may 
be employing some illegal means incident to its operation, that 
raises a question. If the first question is answered in the 
affirmative, but this latter is answered the other way, that 
raises the question, as I say, whether the employment by a 
lawful enterprise of some unlawful means itself would put it 
beyond the pale of this statute. 

Mr. Lewin:—May it be understood that we are now in 
so-called executive session and that any remarks I make here 
are not to be repeated to the jury? 

Tue Court:—They wouldn’t be. Whether they will be 
repeated in the newspapers is something else. 

Mr. Lewin:—Well, it was embarrassing to me what occurred 
yesterday, and if my remarks are to be taken piecemeal I think 
the whole argument should go before the jury. 

TueE Covurt:—I think this is a very discerning jury. 

Mr. Lewin:—The purpose of this talk on the part of the 
Government is to point out the inadmissibility of certain 
so-called defenses, attempts to introduce which have already 
been indicated. As typical of these, I allude first as to opinions 
that Group Health Association was illegal as a corporation 
itself, practicing medicine; or illegal as an insurance company 
paying indemnity without the necessary license. 

Second, and typical, are the opinions of certain lawyers, 
legislators, committees of Congress and elsewhere, and the 
defendants, in questioning the legal power of the Home Owners’ 
Loan Corporation to spend the $40,000 in a necessary expen- 
diture for its corporate enterprise and in aid of Group Health 
medical service to its employees. 

Now, our position is, first, that these contentions and these 
opinions as to the illegality are themselves legally unsound. 
Second, as to the first one—that is, the attack on the legality 
of Group Health as practicing medicine or engaging in the 
insurance business—a conclusive judicial determination to the 
contrary binding on the defendants has been made. 

Third, that both these contentions, as to Group Health and 
as to the Home Owners’ Loan Corporation grant, even if they 
were intrinsically sound, those criticisms, and even if they could 
be expressed by any one in the form of a collateral attack, are 
in this case collateral to the issue made by the indictment and 
the pleas of not guilty, and are inadmissible as constituting no 
defense to the indictment. 

In other words, even if Group Health Association was in 
fact violating the license laws that would provide no justifica- 
tion for a private boycott of private persons against it. The 
fact that H. O. L. C. may have exceeded its powers in granting 
the $40,000, which we do not of course concede—because we 
think the contrary true—assuming that to be illegal, that would 
still be less a justification for a private boycott, not against 
H. O. L. C., but against the recipients of the grant, Group 
Health Association. 

Now, we have supplied the Court with a number of briefs 
treating these like defenses. 

Tue Court:—I have seen those. I have read them all over. 

Mr. Lewin:—I may point out that a reading of Justice 
Bailey’s decision of July 1938; of Judge Rutledge in the Jordan 
case on appeal, and of Judge Groner in the decision on appeal 
from your Honor’s ruling in this case, must convince any one 
that in fact and in law Group Health Association was not a 
corporation practicing medicine, or a corporation paying 
indemnity. 5 

Justice Bailey's and the Court of Appeals holding that 
G. H. A. was not practicing medicine rest on the finding: (1) 
that it was not operated for profit; (2) that its physicians were 
independent ng ecm fe pale to lay control in the ren- 

ition of their purely professional services. ; 
¥ Tielke Bailey’s and the Court of Appeals holding that Group 
Health Association was not paying indemnity as an insurance 
company rest primarily on the finding that providing health 
service is not paying cash, as intimated, on account of loss due 

SS. F 
0 in that the Home Owners’ Loan Corporation 
did not unlawfully exceed its powers in granting the ee 
to obtain increased efficiency of its employees must racy aie y 
follow, we think, a reading of the statute pipe the pee 
L. C. and defining its powers, which was in force am, arc 
1937, when the contract under which that grant was made was 
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entered into. That statute authorized the H. O. L. C. itself to 
determine its own necessary expenditures without regard to the 
provisions of any other law. It did not place it, the H. O. L. C, 
under the jurisdiction of the General Accounting Office or the 
Comptroller General, and that statute, followed by the numer- 
ous cases which hold that certain powers in a corporation imply 
the power to make expenditures in aid of medical assistance to 
their employees, must, we think, conclusively determine as a 
matter of law that Home Owners’ Loan Corporation was not 
unlawfully exceeding its powers in making the loan. 

But one of the briefs we submitted to your Honor goes 
further and says these questions of the alleged illegality of 
G. H. A. are conclusively determined by the declaratory 
judgment. Whether the declaratory judgment was sound or 
unsound, because in any event Group Health Association must 
have been a de facto corporation if not a de jure one and, 
therefore, would not be subject to collateral attack in any pro- 
ceeding, but only subject to direct attack. 

Second: That the declaratory action was brought to determine 
the status of Group Health and was, therefore, a judgment in 
rem, determining the status for all the world, conclusively bind- 
ing on all the world; and, paragraph third, that the defendants 
themselves, by intervening in these proceedings, made them- 
selves parties or privy to it and, therefore, would be bound by 
that decision under the doctrine of res adjudicata. 

I have based my contention on the proposition first that these 
activities challenged by them were completely sound; and, 
second, even if they were not sound that has been conclusively 
determined against them. To illustrate: let us assume for the 
sake of argument that G. H. A. was illegal; let us assume that 
the grant of H. O. L. C. was an improper grant. My conten- 
tion now is that even on those assumptions, under the issue 
raised by the indictment in this case, such contention in this 
case would be collateral; would not constitute a defense to the 
action and, therefore, is completely immaterial. 

In elaborating that I want to call your Honor’s attention to 
certain leading authorities. The first is the Eastern State case, 
and I say that the cases I now cite to your Honor bear out the 
holding of Judge Learned Hand, who has expressed the rule 
about as succinctly. as it could be stated: 

“There are some combinations that nothing will excuse. The accepted 


rubric for this is that when the means are unlawful per se the pur- 
poses of the confederates will not justify them.” 


That is the principle to which I wish to address myself, and 
I may state to your Honor we have discovered no case under 
the Sherman Act in which a boycott has been permitted to be 
justified by collateral motives and purposes of the defendants. 
And I claim that the issue which the indictment presents is 
this: it charges in plain words a boycott, and an extreme boy- 
cott. It charges concerted refusal on the part of the defendant 
to deal with Group Health Association or its doctors; it goes 
further: it charges a refusal to deal with third parties, not 
parties to the dispute, doctors on hospitals, if these third parties 
should deal with G. H. A. It charges that it brought this about 
by the circulation of a white list, which is the equivalent of a 
black list; it charges pressure on third parties, doctors, by: 


(a) excluding them; 

(b) disciplining them; 

(c) rewarding them; 

(d) persuading them; a 

(e) creating fear of loss of hospital privileges in them, and 
by branding them as unethical. 


It charges pressure on the medical staffs of these independent 
hospitals and in turn pressure on these independent institutions 
by all these means, including the white list and black list. It 
charges pressure on the hospitals themselves in the loss of their 
approval status, a valuable pecuniary interest; loss of their 
approval for intern training; loss of a medical staff, b these 
threatening letters, resolutions, and committee actions and agree- 
ments with the hospital, as in the case of Sibley—your Honor 
will remember—to observe these requirements. a 

The evidence so far bears those charges out, and it is our 
contention that the cases which I am to cite to your Honor 
demonstrate that the only issue properly before this jury is the 
issue, did you or did you not engage in that boycott, and the 
only purpose or intent that is relevant here is, did you con- 
sciously intend to restrain competition or did you consciously 
intend to do things the natural and necessary result of which 
would be to restrain competition. All other purposes, whether 
called purposes, intents, or motives, are ulterior ones which may 
or may not have been meritorious, and are completely without 
the scope of the situation presented by this indictment and the 
authorities I am about to cite. 


U.S.A. us. 


Now, we will take the Eastern States case— 

Tue Court:—Let me sum up, if I may: Your position is 
that if the boycott is proven, then the question is whether the 
particular defendants consciously agreed to that boycott. If 
they did, of course, do things, the natural and probable conse- 
quences of which would be to bring about a boycott, then, of 
course, you would have the necessary element of approval. 

Mr, Lewin:—And I would like to concede to your Honor 
right now that it is not the contention of the Government that 
these gentlemen are wholly bad, or the American Medical Asso- 
ciation is wholly bad, or that it has not done beneficial things. 
We say that all of those purposes—the purposes that make them 
gentlemen in their professional lives—are not challenged here 
and, therefore, relevant here, and are completely irrelevant as 
a justification of this particular exceeding of power; and whether 
or not in their heart of hearts they thought they were doing a 
good thing for themselves or the profession is totally irrelevant 
in this case. 


The only thing we say that is involved here is for whatever 
reason you did this you had the Sherman Act as your guide, and 
for whatever motive, whether reason which compels you to do 
what you did, if you consciously intended to do things by send- 
ing out that white list, for instance, why the reason for so 
doing—if you intended to do those things—the necessary result 
of which would be to destroy a form of competition, then the 
Sherman Act takes hold and. that is the end of it. 

Now, I think these cases are all that way. 

In the Eastern States case— 

THe Court:—You have fifteen minutes; you had better 
reserve yourself. 

Mr, Lewin:—The Eastern States case: the record discloses 
that the defendants, associations, were composed of large lumber 
dealers who, as a unit and in a natural desire to control local 
trade which the retailers contended had been unduly interfered 
with by wholesalers in selling directly to consumers of lumber 
in such ways as to conflict with what they regarded as strictly 
local trade. It appears that the defendant associations have, 
for their object, the adoption of ways and means to protect such 
trade and prevent the wholesalers from interfering therewith. 
The particular thing which this case concerns is that to promote 
the end in view an attempt was made in the manner shown, by 
the circulation of reports to its members, to keep such whole- 
salers from selling direct to the lumber trade. The Court said: 


“True it is that there is no agreement among the retailers to refrain 
from dealing with listed wholesalers, nor is there any penalty annexed 
for the failure so to do, but he is blind indeed who does not see the 
purpose in the predetermined and periodical circulation of this report 
to put the ban upon wholesale dealers whose names appear in the list of 
unfair dealers trying by methods obnoxious to the retail dealers to supply 
the trade which they regard as their own. . . . 

“In other words, the circulation of such information among the hun- 
dreds of retailers as to the alleged delinquency of a wholesaler with 
one of their number had and was intended to have the natural effect 
i i such retailers to withhold their patronage from the concern 
isted. 


Now, there was an assumed justification, and here is what the 
Court said about that: 


“The argument that the course pursued is necessary to the protection 
of the retail trade and promotive of the public welfare in providing retail 
facilities is answered by the fact that Congress, with the right to control 
the field of interstate commerce, has so legislated as to prevent resort to 
practices which unduly restrain competition or unduly obstruct the free 
flow of such commerce, and private choice of means must yield to the 
national authority thus exerted. . . . 

“When the retailer goes beyond his personal right, and, conspiring or 
combining with others of like purpose, seeks to obstruct the free course 
of interstate trade and commerce and to unduly suppress competition by 
placing obnoxious wholesale dealers under the coercive influence of a 
condemnatory report circulated among others, actual or possible customers 
of the offenders, he exceeds his lawful rights, and such action brings 
him and those acting with him within the condemnation of the Act of 
Congress, and the District Court was right in so holding.” 


That is the leading case on boycotts and shows that an 
attempted justification on the ground that it was in the public 
interest falls by the wayside in view of the Sherman Act, once 
they have started a boycott, innocent though it may be as com- 
pared with the boycott engaged in here; and that is the leading 
case which Judge Groner cited in support of his holding on 
appeal from the judgment on demurrer in this case. 

Now, the next case I want to take up, and I don’t think I 
will have time to present it, is the Paramount case, where there 
was again relatively a most innocent restraint, resulting in a 
most innocent case of boycott, if you can characterize any boy- 
cott as such, and yet the Court takes up and disposes of the 
same contentions there made in the same way. The same thing 
is true of an even more innocent understanding, an arrangement 
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for requiring certain credit standards as a prerequisite to doing 
business, That was,in the First National Pictures case and the 
holding is again that it could not be justified. The same thing 
is true in Anderson versus the Shipowners case, where the 
Shipowners had their association on the West Coast, and where 
a seaman would have to comply with certain of their rules and 
regulations in order to secure employment; and there was an 
attempted justification that it was necessary in the interest of 
the business and industry to enforce such restrictions ; and again 
the justification was refused. And finally and completely the 
whole thing is exposed and determined conclusively by that 
Fashion Arts Guild case that I read to your Honor. I just 
Want to read one paragraph from it, because there the alleged 
illegality was justification, and here is what the Court said: 


“That kind of boycott,” 


and I say that was an innocent boycott compared to this— 


“that boycott can no more be justified by the claim that it is reasonable 
for some collateral reason than could price fixing.” 


and citing the Madison Oil case; and I call your attention to the 
reasons underlying the holdings in the price-fixing cases. They 
are that it is illegal per se. And when you get a price-fixing 
case, that is an unreasonable restraint because it tends to elimi- 
nate one form of competition, and if this is true in that case, a 
certiorari it is true here where the boycott was designed to 
destroy and eliminate one form of competition. 

I won’t have time—I wish I had—to say anything as to the 
argument of reasonableness or illegality. As made in the 
Fashion Guild case. The contention was that those persons were 
fashion pirates; that what they were doing was illegal under 
the state law, and the Court said that even so, if it was illegal 
under the state statute that would be no justification for violat- 
ing the federal law. Now, I would like to apply that to the 
language in Judge Groner’s opinion, because I believe he leaves 
no doubt on the subject. He cites these cases that I have 
referred to and relied on, and I think his language is susceptible 
of but one conclusion, and that is that it is open to these 
defendants, and should be open to them, to rebut the allega- 
tions of the indictment, to show that they did not enter into this 
combination to suppress trade, but that they cannot go beyond 
that because the allegation of the indictment charges what would 
be unreasonable and if this is proved, if what they have done 
is proved— 

Tue Court (interposing):—On page 10 of the Court of 
Appeals decision where it says, speaking of these disciplinary 
measures under the rules of the association, 


“If there is any justification for the restraint, so as to make it reason- 
able as a regulation of professional practice, it must be shown in evidence 
as a defense, since it does not appear in the indictment”— 


Mr, Lewin:—Yes, your Honor, I am aware of that, if you 
abstract it from the rest of the opinion. But I don’t think this 
matter of defense was really before the Court. 

Tue Court:—That is with respect to the claim of the defen- 
dants that they were only exercising disciplinary measures of 
their own members, which would be proper— 

Mr. Lewin:—Yes, and the judge who writes that opinion 
compliments the defendants for a certain amount of virtue in 
enforcing rules and discipline among their members to rid 
their profession of quacks, et cetera, and then says, 


“But the thing charged here is too far-reaching; it goes too far.” 


That is his criterion of unreasonablessness. For instance, 
when he takes up the rule of reason—and again the only issue 
is whether the indictment charges an unreasonable restraint: 


“This brings us, then, to consider whether the indictment shows 
unreasonable restraint. : 

“The charge, stated in condensed form, is that the medical societies 
combined and conspired to prevent the successful operation of Group 
Health’s plan, and the steps by which this was to be effectuated were 
as follows: (1) to impose restraints on physicians affiliated with Group 
Health by threat of expulsion or actual expulsion from the societies; 
(2) to deny them the essential professional contacts with other physi- 
cians; and (3) to use the coercive power of the society to deprive them 
of professional hospital facilities for their patients.” 


I am omitting some here. 
“Tt cannot be admitted that the medical profession may 


i ieties either by rule or disciplinary . 
ar sen ox = as far-reaching as those now et ci sal legally 


i. ‘acto brought ves within 
they have fe 3 rh ti hich pour 1s 
attention to; and I think what he meant by that was the 


326 USAR Us: 


thing—that it was open to them to show they didn’t do those 
things, but were simply regulating professional standards, and 
if they could show that was all they did, negatively contradict- 
ing the charges in the indictment, then that would be a defense, 
because it would bring them out of the category in which the 
indictment placed them. 

I think it is confirmed by this latter statement in the opinion, 
and I think when you take them all together he wants them to 
have the opportunity to deny these charges by producing evi- 
dence, but he doesn’t intimate in any way that if they were as 
a matter of fact guilty of that far-reaching action to which he 
refers that then because of some good motive, not cited, which 
some of them may have had, could then justify that conduct ; 
that that far-reaching conduct would then be permissible. 

Tue Court:—Doesn’t he mean if the effect of the enforce- 
ment of these rules was such as to accomplish an undue restraint 
on Group Health and these others, then, of course, it would go 
beyond lawful means, whereas if the rules and regulations, and 
their enforcement, and the methods pursued, didn’t have that 
effect, then they would be reasonably within the scope of an 
organization’s right to discipline its members. Don’t you think 
that’s what he means? 

Mr. Lewin:—I agree with that; and then he defines that effect 
and he says if it was to destroy Group Health, to deny the doc- 
tors those professional contacts, that would be undue restraint ; 
so the issue is, did they intentionally do things, the necessary 
effect of which would be to bring the results which he has said 
may not be produced, which would‘ unduly restrain and be 
unreasonable. 

I thank you very much. I hope I will have five minutes in 
closing. 

Tue Court:—Perhaps I have taken a few minutes away from 
you. 


ARGUMENT ON BEHALF OF DEFENDANTS 


Mr. Richardson:—I didn’t understand we were arguing here 
the question whether G. H. A. was an illegal enterprise. That 
question has been dodged—I shouldn’t say “dodged,” but left 
undecided by three courts—and we propose to address ourselves 
to this Court in this case for the purpose of presenting the issue 
whether or not, as a matter of law, under the evidence, G. H. A. 
was not illegally practicing medicine in the District of Columbia. 
So from that standpoint, the question of whether G. H. A. was, 
as a matter of law, illegally practicing law in the District of 
Columbia, is at this time premature; but the issue as to whether 
evidence is admissible for the purpose of attempting to show the 
illegality of G. H. A. is now properly before the Court, due to 
the fact that we are approaching the introduction of certain 
evidence in that connection. 


Now, the issue of illegality depends on two things. First, 
that that illegality is in the nature of a plea in bar which, if 
established, would be a complete defense. It is the prosecution’s 
theory that there cannot be shown the illegality of the enterprise 
in a prosecution under the Sherman Act. The second point, 
and just as important as the other, is that in this case there 
is a great field to explore—assuming its legality—as to the status 
of Group Health with respect to whether or not we would do 
business with them; whether we would consult with them; 
whether we would take them into our society; whether we 
would permit our members to contract with them. In other 
words, the second proposition is if Group Health was an abor- 
tion institute, illegally operating no one would say, that the 
defendants would be guilty of a crime in not entering into pro- 
fessional relationship with them; that they could not take into 
consideration anything of that sort in determining what their 
members should or should not do in the way of working with 
them. We assert that Group Health Association was illegal; 
that it was practicing medicine unlawfully; that its first con- 
scious act was-to sell $40,000 of medical service to the Govern- 
ment, The one thing in Justice Bailey’s decision, that which 
bothered him most, was this very matter. 

I didn’t suppose we were trying this case with a view to what 
reluctance the decision of the District Court of Appeals was 
arrived at. We have tried to avoid embarrassing the Court by 
not urging it to go outside it, but we certainly are entitled to 
what is left in that decision for us. | And there are two things 
in that opinion that my friend has disapproved of. One is that 
we are expressly, under the terms of that opinion, given no 
right to justfy what we did upon the ground that it is a reason- 
able regulation of pees standards; and, second, that we 
had no right, at all el under eet opinion, to reach out by 

seitimate persuasion and argument. ‘ : 
Bo Honor please, to the question of the illegality; on that 
question we charge G. H. A. is illegal. We offer evidence to 
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show it is illegal. We propose to show it was practicing medi- 
cine unlawfully; we propose to create a status where the jury 
will conclude that it was illegal. Now, haven’t we here got that 
right? What are we going to use for persuasion and argu- 
ment if we do not have the right to show that in fact the 
object of our persuasion is operating illegally. If G. H. A. was 
practicing illegally haven't we got the right to use that for 
purposes of persuasion and argument? Haven't we got the 
right to say to our members, “Here is an organization which is 
illegally operating,” telling them why; and have we not then 
the right to say that because of the illegality of such enterprise 
they should not, while they remain our members, contract with 
it? Haven’t we the right to say to the hospitals in which 
our members practice, “Here is an organization which is beyond 
the law,” and may we not show, if we can, that fact as a 
basis for our persuasion and argument? We certainly would 
have such a right if an abortion institute or other illegal 
assembly sought to involve itself in our membership; and if 
Group Health was practicing medicine illegally, then have we 
not the right to use that fact in argument and persuasion, by 
articles in the newspapers, our magazines, and in all other ways 
a citizen has a right to employ? 

The second thing, if your Honor please, is that nothing could 
be more pertinent to the question of what were reasonable regu- 
lations and what regulations were necessary to guide profes- 
sional practice than the question whether they were coming into 
contact with an illegal operation. On that side of what the 
Court of Appeals has left us in the way of our right to justify 
our conduct, we have the right to show just what kind of an 
organization this was which made necessary regulations for the 
guidance of our membership in dealing with it which in the 
case of some other institution was unnecessary. 

We further insist that the matter of proving the illegality of 
G. H. A. is not absolute. We do not have to demonstrate that 
to the Court in order to be entitled to show our right to per- 
suasion and argument, and in the justification of our conduct. 
We are only met with a situation, and we are entitled to move 
on those things which ordinary men would move if reasonably 
advised to that end. We expect to prove, and we have a right 
to prove, our own beliefs in the illegality of G. H. A., the 
belief of our counsel hired for the purpose of advising us as to 
the illegality of G. H. A. We intend to prove the rulings of 
the District officials that had official contact with G. H. A. 
and, in that connection we have the right to show as a fact that 
the Comptroller General said that there was no legal authority 
for this payment of this money. We have the right to show 
further that the House Committee said it was without authority 
of law. Not viewing the fact as to whether G. H. A. was 
legal or illegal as controlling, but considering what the evi- 
dence shows in connection with the organization and operation 
of G. H. A. are we not to be entitled to show that these 
defendants acted with knowledge of such activities in their 
persuasion and argument of, and reasonable regulations, one of 
which was that members of the District Medical Society should 
not engage themselves with such institution. Why, your Honor, 
if it wasn’t for the most improbable interpretation of the peculiar 
statute under which the taking of this money was accomplished, 
it would be baldfaced embezzlement, nothing more and nothing 
less, and the only reason such a result did not follow is that 
certain officials of the Government who considered it thought the 
fact might be that the statute was broad enough, “Maybe you 
won't be prosecuted for it”? But there is no authority in 
law for it. 

We want to offer that evidence for the purpose of showing 
what we believed as defendants as to the legality or illegality 
of Group Health, and as to our having reasonable grounds for 
so believing. If the jury believes we have the right to so believe, 
we had then the right to go abroad and any place, and ask and 
persuade the world, if we could, that our objective, our method 
of medical practice was better than that practice by a corpora- 
tion which we asserted was illegal. 

One thing further with reference to the Home Owners’ Loan 
Corporation payment in and of itself. There are a great many 
objections that the defendants might have had to H. O. L. C. In 
the first place to its receipt of Government money for one pur- 
pose and the handing of it over to another private cooperative 
under a contract to render medical service: something that this 
evidence already shows was in violation of the code of ethics. 
In the second place, it constituted a subsidy and its effect there- 
fore was to produce unfair competition in the District of 
Columbia. Another thing was the very thought of a Govern- 
ment-organized institution taking money under those  circum- 
stances and concealing all the circumstances of the taking, All 
the efforts that had been made to find out what was being done 
met with a blank wall, People hide things they are ashamed of, 
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and when you are dealing with an organized group ashamed of 
what it is doing you have a right to use that argument to your 
own members, to put it in the newspapers, and certainly to 
circularize that information through your own magazine among 
your own people. You have a right to let everybody know 
about it. And so we want to offer evidence that G. H. A. 
was illegal as a matter of law in order to lay the predicate 
here as in the nature of a plea in bar. 

We are met here with the Fashion Guild case. The only 
similarity with this case is that the opinion employed some 
of the terms and phrases which we are met with here. He said, 
“boycott”: Doesn't that sound familiar? The trouble with 
citing the Fashion Guild case here is this: in the first place, we 
are trying this case as best we can. Under the decision of 
Justice Groner we are allowed to justify our conduct, we are 
allowed reasonable argument and persuasion. In the second 
place the Fashion Guild case is dissimilar from a factual stand- 
point, and if there is one well-known principle to guide us it 
is that we must look to the facts in the particular case. The 
same is true as to the Eastern States case and half a dozen 
other cases which counsel has cited. Unless you follow the rule 
which the courts have universally adhered to that we will apply 
the law to the facts of the particular case you get no result. 
The third reason is clear from the language employed by 
Justice Black. Again you have to consult the facts in that 
particular case. There the Court was considering the situation 
of these manufacturers who operated outside the guild. They 
were engaged in general business. In connection with that gen- 
eral business it is asserted they did a tortious act. All Mr. Jus- 
tice Black’s opinion declares is that if the corporation engaged 
in honest business was guilty of a tortious act it doesn't entitle 
some one else to restrain commerce for that reason. There is 
a basic distinction between the facts in the Fashion Guild case 
and those here in evidence in so far as the illegality of the 
operations was concerned. We offer to prove here that G. H. A. 
engaged in the practice of medicine was operating illegally. 
Here there is no question of a corporation generally engaged 
lawfully in an honest business doing an illegal act. Here is the 
case where by subterfuge a corporation organized under a 
Statute for one purpose takes Government money and loans it to 
another agency of the Government. The latter is engaged in 
the practice of medicine and they sell $40,000 to this loaning 
agency of the Government before they open their doors. That 
is an absolute attack on their entire operation, and that is an 
entirely different thing from any situation shown to have existed 
in any of these cases. There can be no such thing under our 
theory as an unlawful restraint of an operation which is itself 
entirely unlawful. And the last distinction is that what counsel 
has called to the Court’s attention is as much an obiter decision 
as it is possible to find. My brothers harangue this case, that 
in the Dyers and Cleaners case that which was said by Justice 
Sutherland in his opinion was pure obiter. 

So, if your Honor please, summing up what we have to say, 
we assert that we should be entitled in this case to the very 
end to endeavor to supply those factual matters which this Court 
and the Court of Appeals says had not been presented to the 
Court and because of the absence of which we got no decision 
in this Court or in the Court of Appeals with reference to the 
illegality of H. O. L. C—G. H. A., so that at the end if we 
address the Court in the nature of a plea in bar we will have 
presented the foundation. 

The second thing is we are entitled to offer this evidence as 
a basis for the exercise of that right. 

Third, it is our belief if the jury is permitted to hear this 
evidence on the question of the illegality of these operations 
and the circumstances surrounding the grant of this $40,000 it 
will then be in better position to judge the defendants’ conduct 
in the matter of persuasion, argument, and finally whether the 
regulations for professional practice in question were reasonable. 

If your Honor please, that is a fact in issue. I do not think 
it is germane at this time to attempt to go into the long line 
of circumstances in this case, but it is clearly our right to offer 
such evidence as we think is germane to the question of legality, 
and it should also be admitted for the purpose of showing what 
we did by way of persuasion, what we did by way of argument 
and what we did by way of reasonable regulation. If G. H. A. 
had believed that these defendants had an abortion institute, 
would they be justified in enforcing Section 9 of the constitu- 
tion against such an organization? 

Tue Courr:—Of course, carrying on abortion is not carry- 
ing on a trade, It is carrying on a crime and crime is not a 
business, 

Mr, Richardson:—If your Honor please, I used that extreme 
illustration to show the effect of that kind of illegality with 
which my brothers would find fault. We say that illegality is 
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illegality in any man’s language and there can be nothing that 
would be so pertinent to organizations such as this evidence 
shows these defendant organizations are as the question whether 
they were asked to get into bed with an organization which 
they had reasonable grounds to believe was an illegal organiza- 
tion, 

Tue Court:—May I ask this question before you begin, 
Mr. Leahy? 

Mr, Leahy:—Certainly, your Honor. 

Tue Court:—There is, of course, certain evidence in now, 
as I understand it, through the records and other lines of evi- 
dence upon which you rely in part to support this claim of 
illegality, Then I understand that you wish to supplement that 
by more evidence, some of which I am familiar with in a general 
way. Why would not the practical thing be for you to make 
your offer of proof of such evidence so that it will be for the 
court to determine whether or not it is admissible? In other 
words, should we go on here for several days dealing with this 
subject if it finally develops that the evidence tending to estab- 
lish those facts is irrelevant and immaterial, first, whether Group 
Health is legal and, second, whether there is illegality in its 
methods? I am wondering whether this is the time for me to 
ask you to make your full offer of proof in a summary way, 
by summarizing the testimony, what you expect it will tend to 
prove; I mean, the ultimate facts, rather than all the little 
details and items that go to make it up. Then I will have that 
before me and can determine the matter. If I should rule 
against you on it, then you would save several days of taking 
testimony on an irrelevant and immaterial question. Can that 
be prepared? 

Mr, Leahy:—Yes, your Honor. 


Mr. Leahy:—How long would you care to take on the argu- 
ment, Mr. Lewin? 

Mr, Lewin:—I am afraid I am too verbose. 

Mr, Leahy:—I am too, so we are both that way. 

Mr, Lewin:—But where you are dealing with things as intri- 
cate and lengthy as these antitrust cases it is almost impossible 
to state them in a short way. 

THE Court:—Don’t make it too intricate, or I cannot under- 
stand it. 

Mr, Lewin:—They are easy to understand if we have a 
chance to open the lid and look in and see what is in there, 
but you cannot just grab them and throw them at somebody and 
make any impression with them. 


THE Court:—Now, gentlemen, if you will bear in mind this: 
prepare, first, a statement in a summarized way, an outline of 
what evidence there is now bearing upon these questions; I 
mean, what evidence is in already; and then, separately, what 
you offer in supplementing that, so as to have the whole thing 
before me. If you can have it at my office tomorrow morning 
at 9 or 9:15 I will appreciate it, and then I will have time to 
run over it. 

Mr. Lewin:—In the five minutes left me, your Honor, I 
would like to leave a couple of authorities with you. 

Tue Court:—Suppose you just give me the citations. 

Mr, Lewin:—In answer to Mr. Richardson’s statement that 
there cannot be an unlawful boycott of an illegal act, we have, 
of course, the Fashion Guild case, which I have already given 
you, and which stands directly in the way. 

Mr. Lewin:—There is another case directly in point, the 
Farmers Live Stock Commission case, 54 Federal 2d, 375, the 
opinion by Judge Lindley, in which he said: 

“We discard as untenable the proposition that such conduct of itself 
justifies violation of the statute by plaintiffs. We cannot agree that one 
who claims that another is violating the law may therefore be excused 
from performing his statutory duty.” 


That is right on the nose, I would say. 

Another one that I think your Honor would be interested in 
is that of the United States Telephone Company, 202 Federal, 
66, where the position of counsel was, as the court said— 

“The Bell Telephone Company is a wicked monopoly. Some years ago 


the United States Company concluded to fight it. The only way to 
fight the devil was with fire.” 


Then it says, after that: 


“But what becomes of the righteous result when the means to accom- 
plish it are the means of unrighteousness? The sum of all this is that 
it does no good to destroy one monopoly by creating another,” 


Tue Court:—It sounds more like a sermon. 
Mr, Lewin:—Yes, but it is awfully good teaching. Then I 
hope that I will have an opportunity to dwell on the proposition 
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that none of counsel, even as distinguished as my brother here, 
could possibly justify a violation of law. That has been deter- 
mined over and over again. I can get opinions. There are 
enough lawyers to give me opinions on every possible question. 

Tue Court:—So far, that does not appeal to me, 

Mr. Lewin:—One step further, and that is the Acting Comp- 
troller General’s opinion. When he wrote that opinion he had 
no more right to pass on the question than Mr. Leahy had 
or than I had, and his opinion is worth no more than that, 
because the H. O. L. C. and its expenditures were not under 
his jurisdiction. 

The same thing is true with regard to opinions of legislators 
up on Capitol Hill. Some of them express their opinion and 
some another, and you can get just as many different opinions 
as you can get different lawyers. I don’t care whether they 
are in the halls of Congress or whether they happen to have 
the title of Assistant Comptroller General of the United States; 
they are in the same position as we are and their opinions are 
worth no more. 
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Tue Courr:—Gentlemen, I have received your papers, for 
which I thank you. I see they involve a great deal of work, 
and I think they will be very helpful. I have only had an 
opportunity to read them over briefly, and there are certain 
things that I want to be sure of. Take, for instance, your 
offer of proof. You speak first of the charter of the Group 
Health Association, Inc. I was under the impression that 
that was in. 

Mr. Leahy:—I think it is in, if your Honor please. 

Tue Court:—We do not want to be uncertain about it. 

Mr. Kelleher:—No; it is in. It is stipulated. 

Mr. Leahy:—Yes. I think the stipulation is in, too. 

Mr. Kelleher:—The by-laws are also in, your Honor. 

Tue Courr:—Of course as to “The facts known to these 
defendants,” involves their own testimony, I assume, to a large 
extent. 

Mr. Lewin:—That is more specifically described in (a) 
and (e). 

Tue Courr:—Yes; I see it goes into details. That is predi- 
cated, of course, on documentary things as well as other matters. 
Another thing I wish to ask: Is the contract between the Home 
Owners Loan Corporation and Group Health Association, Inc. 
in evidence? 

Mr. Leahy:—Not yet, your Honor. 

Mr. Kelleher:—It is not, your Honor. . 

Tue Court:—I see no reason why that may not go in; I 
mean, for my purposes. Of course, depending on my ruling, it 
will either have to be treated as of no effect or treated as of 
effect, whatever my ruling may be. 

Mr. Lewin:—How about having it annexed to the proffer? 

THE Court:—I would like to have it in evidence. I cannot 
control its use, but according to the opinion, as I read it, I can 
eo its use just as I can that of the contract. So I want 

at in. 

(After which came questioning by the Court relative to the 
exhibits offered by the defense.) 


ARGUMENT ON BEHALF OF THE UNITED STATES 


GRANT W. KELLEHER 


Mr. Kelleher:—Your Honor, I am just going to add a few 
additional points which Mr. Lewin did not cover yesterday. 

Mr. Lewin on yesterday, I think, pointed out that there has 
never been a Sherman Act boycott in which the court has per- 
mitted any justification whatever. He pointed out that even in 
the Motion Picture cases, where the regulations which were 
imposed and from which the boycott flowed were highly reason- 
able as compared with the regulations in this case, the court 
disregarded that fact. : 

Now I would like to direct your Honor’s attention to the 
additional point that seems to me to follow necessarily from the 
fact that the court will not consider any justification, and that 
is the point of the belief of the parties, or their motives or their 
good intentions in indulging in a boycott. I should like to 
refer your Honor to the language from a few of the cases which 
we have already incorporated in the briefs which we have 
submitted, F z 

First, the Standard Sanitary case. That was a price-fixing 
case, and in its opinion in that case the court said: S 

oe i easure of right and wrong, of what it permits 
or fetida and the judgment of the courts cannot be set up against it in 
a supposed accommodation of its policy with the good intention 
parties, and it may be, of some good result. 
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Tue Court:—What case was that one? 

Mr. Kelleher:—Standard Sanitary Manufacturing Company 
v. United States, 226 U. S., 20. 

The next is the case of United States v. Motion Picture 
Patents Company, 225 Fed., 800; and I think the court there 
rationalizes the reason why it is impossible for courts to con- 
sider the motives and beliefs of the parties, saying: 


“With respect to the motives and conscious purposes by which men are 
actuated, it has been well said that these ‘cannot be easily estimated,’ 
and we may concede to the defendants no purpose to offend against or to 
evade the law, and that their intentions were as beneficent and have 
resulted is as much good to the patronage of the art as is claimed, and 
that this good bears a fair relation to the profits received by them. This 
is foreign to the inquiry which we have made, because the duty to refrain 
from what is prohibited by law ‘cannot be evaded by good motives.’ 
Moreover, ‘the law is its own measure of right and wrong,’ as well as 
the judge of whether a transaction is of the character which it condemns, 
If, in the judgment of the law, a contract or cooperating agreement is 
such as to work an undue and unreasonable restraint of trade, and through 
such restraint to monopolize trade or any part of it, the judgment is one 
of condemnation, no matter how innocent or otherwise praiseworthy the 
motives of those who had part in it.’’ 


Let me call your Honor’s attention to one more case, and 
that is the case of Sugar Institute, Inc. vy. United States, 297 
U. S., 553. I am going to skip over the Paramount and First 
National Picture cases, which are also cited in the brief, and 
go to the Sugar Institute case, because that case, your Honor, 
involved a boycott in which the sugar refiners of the country 
did nothing more than to refuse to deal with brokers and ware- 
Fpecaten who combined the two functions; and the court said 
this: 


“The freedom of concerted action’”— 


And, incidentally, in that case it was pointed out that the 
purpose of preventing warehousemen and _ brokers performing 
dual functions was to prevent a fraud on the sugar refiner, and 
the court said this: 


“The freedom of concerted action to improve conditions has an obvious 
limitation. The end does not justify illegal means. The endeavor to put 
a stop to illicit practices must not itself become illicit. As the statute 
draws the line at unreasonable restraints, a cooperative endeavor which 
transgresses that line cannot justify itself by pointing to evils afflicting 
the industry or to a laudable purpose to remove them.” 


That, your Honor, is the case of Sugar Institute, Inc. v. 
United States, 297 U. S., 553. 

Mr. Lewin:—And you were quoting from the language of the 
Chief Justice. 

Mr. Kelleher:—Yes; Mr. Chief Justice Hughes. 

I think, in view of those cases, your Honor, it is clear that 
regardless of whether these defendants thought they were doing 
some good, regardless of whether Group Health Association 
was illegal or that the grant was illegal, makes no difference 
to the issues in this case, because the Supreme Court of the 
United States, time and time again, has said that motives and 
purposes are foreign to anti-trust proceedings. : 

Now let me come to the next point to which I would like 
briefly to refer, and that is the legality of the H. O. L. C. grant. 
We have, as your Honor knows, developed this question very 
carefully in a brief which we have submitted, and of course 
in this short time I think it is impossible for me to do more than 
to summarize briefly what the argument is. It is simply this, 
your Honor. The Home Owners Loan Corporation was not 
a governmental department. It was set up to perform purely 
commercial transactions. The Congress therefore, in making it 
an instrumentality of the Government, has distinguished it from 
a government department and has declared in the Act under 
which it was incorporated in 1933 that it might determine its 
necessary administrative expenses without regard to the provi- 
sions of other laws of the United States. In other words, 
Congress said to the Federal Home Loan Bank Board, “Tt 
is within your discretion to decide what administrative expenses 
you will incur.” 

And it is our contention, if it please the court, that by that 
provision and by reason of that language, the Home Owners 
Loan Corporation had the same power as any private corpora- 
tion; and in our brief we point out that in numerous state 
courts it has been held that one of the implied powers of 
corporations is to take care of the health of employees of those 
corporations, and the courts have also said that the question 1s 
not whether taking care of the health of the employees is an 
exercise of an indispensable power, but solely whether it 3s 
reasonably necessary in the view of the governing body of the 
Lye ting and it is our position, therefore, that when the 
F 1 Home Loan Bank Board, after investigation, concluded 
that they had an interest in maintaining the health of their 
employees, and therefore decided partially to finance Group 
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Health Association through this $40,000 grant, that was a 
reasonable exercise of the powers which the Congress had 
delegated to that board. 

So far as its administrative expenses were concerned, of 
course I think it is clear, and I think your Honor understands, 
that this corporation was not under the Comptroller General or 
under the Accounting Department of the Government. It 
handled its own receipts and its own expenditures, and nothing 
went through the Treasury of the United States and nothing 
was subject to the supervision of the Comptroller General. 

Let me come to the next point, and that is Mr. Justice Bailey's 

decision. 
_ As Mr. Lewin stated yesterday, it is our position that that 
judgment is binding upon every defendant in this case, for two 
reasons: first, it is in the nature of an in rem judgment which 
decides the status of this corporation, and it specifically holds 
that this corporation was not engaged in the practice of medi- 
cine or in the business of insurance; secondly, that because 
that action was brought against them by the only two public 
officials who had any concern with the enforcement of the laws 
involved, every person was represented in that action by those 
public officers, and that judgment binds every individual whom 
the United States Attorney and the Insurance Commissioner 
represent, 

In other words, the effect of that is to adjudicate finally, 
once and for all, the issue raised by the case; and it makes no 
difference that an appeal was not taken, because that was a 
decision to be made by the officers involved, and when those 
officers in good faith decided that no appeal should be taken, 
that left it that Mr. Justice Bailey’s decision is the final author- 
itative decision on the question of the status of this corporation. 

But, as I understand it, the defendants now urge here that 
there may have been some matters which were not before Mr. 
Justice Bailey, and that, therefore, would permit a reopening 
of the question. 

In their proffer of proof I have failed to see anything that 
was not before Mr. Justice Bailey. All of the by-laws were 
before him, not only the original by-laws, but every amendment 
thereto, up until the time when the case was finally argued 
before him. The contract between H. O. L. C. and the 
employees was in the record; the contracts of Doctors Lee 
and Scandiffo were in the record, and those contracts were 
executed, as your Honor will recall, as early as October 1937, 
and those contracts show the independent contractual relation- 
ship which existed between the doctors employed by G. H. A. 
and the corporation. The application for membership was before 
Mr. Justice Bailey and, of course, the certificate of incorporation. 

Now, whether Mr. Justice Bailey took into consideration the 
fact that there had been changes in the by-laws is, we think, 
highly immaterial, because I suppose that any judgment could 
be attacked on the ground that the court had not considered 
alt of the facts in the record. I do not think anybody has in 
mind at this time any idea of putting Mr. Justice Bailey on 
the stand here to find out what he considered in determining 
that this corporation was a perfectly legal corporation. 

This argument, however, which counsel make is subject to 
another inconsistency, and I do not think I can point it out any 
better than Mr. Richardson did in his brief. He consumes some 
ten or twelve pages in showing that G. H. A. in amending its 
by-laws completely changed the character of the organization. 

Mr, Richardson:—That it attempted to. 

Mr, Kelleher:—Yes; I know—completely changed it, he says, 
so that when Mr. Justice Bailey was passing on the organiza- 
tion before him in May 1938 that was not the organization which 
existed in 1937, and that therefore your Honor should go into 
the question of whether G. H. A. during 1937 was a legal cor- 
poration. Then he says this, on page 14: : 

_ "Where the language of the foregoing amendments is particularly per- 
tinent to show the belief of G. H. A. and its officers as to its status and 
the legal necessity for a change in such status, we assert that the amend- 


ment effected no basic change. In other words, the illegal status of 
G. H. A. was not changed by the above amendment.” 


And we submit that that is perfectly true. All that the 
amendments did to the by-laws, all that was done, was to con- 
form the language of those by-laws to actual practice. So, 
when the court was passing upon the by-laws, on the corpora- 
tion as it existed in 1938, it was passing on the practice of the 
corporation from March 1937, when it was incorporated, until 
May 1938, when the case was argued before Mr. Justice Bailey. 

The point is this, that every issue now presented to your 
Honor was presented to Mr. Justice Bailey and was passed 
upon by him, and therefore, in view of the law which we have 
already elaborately argued in our brief, that decisoin is binding 
upon these defendants and they certainly should not now be 


permitted to go behind that issue and show that there are any 
additional facts which were not in the record of the case and 
that there were different facts in the record of the case which 
Justice Bailey should have considered but failed to consider. 


REPLY ARGUMENTS ON BEHALF OF DEFENDANTS 


WILLIAM E, LEAHY 


Mr. Leahy:—If the court please, solely to clarify the points 
which haye just been advanced by counsel, in order that at the 
outset we may perhaps disabuse the mind of the court of any 
confusion with reference to what the defense contends in regard 
to these important questions, may I say, in reply to Mr. Kel- 
leher’s argument, this: 

The cases just cited to your Honor, the Standard Sanitary 
case, the Motion Picture case in 225 I*ederal, the Paramount- 
First National Pictures case, and the Sugar Institute case, are 
entirely beside the question which is for your Honor’s deter- 
mination at this time. 

No one at this state of the anti-trust law would argue that 
any agreement to fix prices is legal. No one would assert that 
a price-fixing combination could be justified, no matter what 
the good intentions or the good motives of those who combined 
to fix prices may have been. 

So that those cases which have just been cited on the point 
of good intention and motive are merely declaratory of what has 
been Hornbook law for so many years that we would not 
attempt to impose upon your Honor the argument that if an 
illegal act is done, a good motive justifies the doing of it. In 
fact, the confusion which has existed throughout the argument 
for the prosecution has been that the prosecution has failed to 
distinguish between intent and motive. 

We offer this evidence on the question of intent. We are 
not justifying any act done in the sense, just for the sake of 
argument, that it may have been illegal because we had a good 
motive or a good intention for what we did. 

So, may I just make that as a preface to my remarks, that 
I am not going to urge upon your Honor the good motives or 
good intentions, or that doing anything that was done justifies 
an illegal act under any decision by any court, so far as I 
know, since criminal law has been administered in the courts 
of this country or in England. So I would just take from the 
argument for the time being the additional point which was 
urged with reference to good intentions. 

What has been stated by way of a quick résumé of what was 
said on yesterday, that there can never be found any justifica- 
tion of a boycott in any anti-trust case and that the court has 
no right to consider good intentions in any anti-trust case must 
be taken with a very large grain of salt, because wherever we 
have an anti-trust decision we have the words used in the 
opinion which have been used again and again so frequently in 
this argument—the word “boycott,” the word “unethical.” 
Those adjectives and those nouns appear throughout the 
opinions. But this must be definitely understood: There is no 
anti-trust case which requires that a combination, a confedera- 
tion, a group, or an association of human beings must deal with 
everybody, and that if they refuse to deal with everybody, that 
refusal constitutes a boycott, because a boycott, in the true sense 
of the term, is the illegal and unlawful refusal, with the intent 
in the mind of those who refuse, to unlawfully restrain interstate 
commerce. 

Now, with that very brief reply to what has been said, and 
in order to get out of this case any confusion which may arise 
from the suggestion of good motives or intent or boycott, may 
I come down to this fundamental proposition, if the court 


effect of J red, 
declared on that poi 
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need not be dis question as to whether this i 
a judgment quasi in rem or in the nature of a judgmens ose 
or res judicata, or what not. The Court of Appeals definitely 
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A United States District Court decided to the contrary some 
time ago in a suit for declaratory judgment. There was no 
appeal, and the question, so far as we are concerned, may be 
said to be open. 

We can have no clearer or plainer declaration of the particular 
status or the binding effect of the declaratory judgment than 
that declared by the Court of Appeals. 

Furthermore, the Court of Appeals has declared there is open 
for us of the defense the question of justification, so that any 
argument made now from any decision cited in the brief of 
counsel or statements made here at the trial table is entirely 
outside that decision of the Court of Appeals which says that 
if we can justify our conduct as a reasonable regulation of 
professional practice we have a right so to do. 

Furthermore, under the Court of Appeals’ decision there are 
left to us persuasion and the right to persuade our fellow men 
or our fellow practitioners, and therefore in connection with 
the decision of this question before your Honor we have that 
second chart or compass which we may follow and by which 
we may be guided, to wit, that if this evidence tends to prove 
the justification which the Court of Appeals says we have a 
right to establish, then it becomes admissible; or if it tends 
to prove a basis for reasonable, honest persuasion or for the 
exercise of our right of free press, then we have a right to 
establish that evidence, and it becomes not only relevant, but 
highly material and essential for the defendants so to do. 

Now, the third point which I wish to bring to your Honor’s 
attention before we go further is to disabuse your Honor’s mind 
of any interpretation of this so-called Fashion Originators 
Guild of America, Inc., which has been represented to your 
Honor as having declared the illegality of G. H. A. to be 
entirely immaterial, irrelevant, and beside the point. It does 
not declare any such law. It does not deprive us of the defense 
of illegality. It does not hit anywhere near to the argument 
made therefrom. 

May I just state to your Honor the very lines upon which 
that argument was predicated, in which it is stated that the 
defense of illegality is rendered entirely immaterial and 
irrelevant. 

The opinion states that the Federal Trade Commission in the 
case below had refused to entertain certain evidence which was 
proffered by the appellants: 


“Under those circumstances it was not error to refuse to hear evidence, 
for the reasonableness of the methods pursued by the combination to 
accomplish its object is no more material than would be the reasonable- 
ness of the prices fixed by unlawful combination.” 


As already stated to your Honor, wherever we find a price- 
fixing case, where it is to lower or to raise or to stabilize prices, 
there can be no answer, because the very fact of a combination 
to fix prices cuts down competition, and free competition is the 
life of trade, and it was to preserve it that the anti-trust law 
was enacted by Congress. 

What are the reasons assigned by Mr. Justice Black in the 
opinion? In the first place, whether or not given conduct is 
tortious is a question of state law, he says, “under our decision 
in Erie Railroad Company,” which is familiar to your Honor. 

The United States Supreme Court no longer tries to 
administer, enforce, interpret or declare state law, and matters 
of tort are state actions. The United States does not declare 
torts; it has no jurisdiction to make a declaration of tortious 
conduct. That lies peculiarly within the domain of the states, 
and ever since the Erie Railroad case the United States Supreme 
Court is no longer interested in the administration, enforcement 
or interpretation of state law. Further, he says: 

« | . , the situation would not justify petitioners in combining 
together to regulate and restrain interstate commerce in -violation of 
Federal Jaw.” 


What is the meaning of that? Interstate commerce, under 
the Constitution, was left peculiarly within the domain of the 
Federal Government. The Federal Government has declared 
that any unreasonable restraint of interstate commerce is a 
Federal offense. How can one justify the commission of a 
Federal offense by appealing to the rightness or the wrongness 
of the conduct under a state law? , 

For instance, in the District, of Columbia, suppose we were 
indicted for setting up 2 gaming table: could the defense be 
that it is lawful over in Maryland? Obviously the defense to a 
Federal prosecution cannot be an appeal to justification of a 
state law. 3 ¢ Prise 

But here in this particular case we are in the same jurisdic- 
tion, and whether the acts against which we were defending 
ourselves constituted a violation of law or not, they were a 
violation of the very law to which they appeal for protection 
now, the illegality of their conduct. So therefore there is a 
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very clear distinction. We are dealing with Federal law 
exclusively. The same Congress that enacted the anti-trust law 
also enacted the Healing Practices Act. The same Congress 
that says you shall not restrain trade says that you shall not 
practice medicine unless you have a license so to do; and 
certainly Congress is not going to condemn an act and then 
throw a wall of protection around its infraction by saying that 
you cannot do anything with reference to that which might be 
construed as a restraint of trade. 

What happens to the churches? What happens to our civic 
groups here in the District of Columbia who are opposed to 
bookmakers setting up a gaming table? Is every group and 
every church a conspirator against that trade which is being 
conducted? 

Your Honor yesterday stated from the bench that it could 
not be construed to be a trade if it were illegal. We all know 
what the oldest trade in the world is, but even one of those who 
practice that trade cannot suffer the length of imprisonment, for 
instance, that could be imposed here in the event of conviction 
under this Act. 

If the trade is illegal it has no protection under the law; it 
can have no protection under the law. If men deal with it as 
reasonable men in protecting themselves against the illegal 
conduct they cannot be construed to have in any way violated 
the law or, in this particular instance, restrained trade. 

So that we read out of this decision the law as stated in 
the Guild decision. It has no operation here as a binding 
decision that the illegality of Group Health has no place in 
the case whatsoever. 

Now, to return to the fundamental question as to whether 
or not this evidence which we offer is material and relevant 
or whether it is so entirely immaterial and irrelevant that it 
has no place in the case. 

Every decision which has been cited to your Honor is out of 
a civil case. Even the Black decision came up from the Federal 
Trade Commission; it came up from a decision with reference 
to competition in several matters. All of these other cases, 
where the United States had proceeded against the defendants, 
have been, every single one of them, a civil case. 

We are engaged in the defense of a criminal accusation 
against us; and the very fundamental of all criminal law is that 
there can be no criminal unless he has a criminal intent. That 
is so fundamental that we need not even repeat it. In order 
that this prosecution may succeed they must establish that we 
of the defense had a criminal intent with reference to what we 
did. Did they know that when they drew the indictment? 

I call your Honor’s attention to the indictment, where it is 
repeated again and again, pushed home by the allegations of 
the indictment to the point that they knew that the very essence 
of this whole charge was intent. What did they say in the 
description of the crime, on page 23, where they start out in 
the charging part of the indictment? (Reading): 


“have combined and conspired together’— 
Why? 


“for the purpose of restraining trade in the District of Columbia.” 


_ Then they give five subdivisions or categories or classifica- 
tions within which that restraint occurred; and what did they 
do? In the introduction of every single one of them they say: 


“for the purpose of restraining Group Health Association, Inc. 
; 3 the purpose of restraining the members of Group Health Associa- 
tion, Inc. 

“for the purpose of restraining the doctors serving on the medical staff 
of said Group Health Association, Inc. 

“for the purpose of restraining doctors 
Group Health Association, Inc.) 

“for the purpose of restraining the Washington hospitals in the business 
of operating such hospitals.” 


(not on the medical staff of 


And then, again— 
“Tn so doing defendants have then and there engaged in an unlawful 
combination and conspiracy in restraint of trade.” 


Intent tacked to every word. 
Coming now to page 26 of the indictment: 


“The combination and conspiracy hereinabove described and the intended 
restraints which have resulted therefrom have been effectuated”— 

How? Again they press the question of intent and purpose: 

“(a) Defendants have combined and conspired with the plan and purpose 
to hinder and obstruct Group Health Association, Inc,”— 

Now, at the bottom of the page: 


“with the intent and purpose of threatening with disciplinary action any 
doctors, members of defendant The Medical Society of the District of 


Columbia,” 
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Page 28: 


“the disciplinary proceedings above described were instituted against 
these doctors because of their association with Group Health Association, 
Inc., and for the purpose of depriving the said Group Health Association, 
Inc, doctors of the privileges of consulting with other doctors,” 


and so forth. 
Again in the middle of that page: 


“intending thereby to penalize the said specialist for failing to boycott 
Group Health Association, Inc. doctors.” 


Again, on page 29: 


“Defendants have combined and conspired with the plan and purpose 
to hinder and obstruct Group Health Association, Inc.” 


And in the middle of that page: 


“with the intent and purpose of threatening with punitive action any 
such hospital which should admit to its courtesy staff a doctor on the 
medical staff of Group Health Association, Inc.” 


And it is repeated again on page 30: 


“and intending that they be not permitted to become or remain members 
of such societies.” 


Again on page 31: 
“in the formation and in the furtherance of the combination and con- 


spiracy. Each defendant has, however, knowingly participated in the 
formation and furtherance of the combination and consipracy.” 


And then, so that nobody would forget it, so that we would 
be sure to know that we were charged with doing these things 
with the specific intent and purpose therein set forth, in the 
ey concluding page of the indictment they still push it as 
ollows : 


“Principally by these means, defendants, in thus combining and con- 
spiring, have substantially accomplished all the illegal purposes set forth 
in paragraph 34 of this indictment, and have succeeded in imposing all said 
intended restraints of trade.” 


And then, as the last benediction and conclusion— 


“The combination and conspiracy herein set forth has been formed to 
a large extent and, as intended by the defendants, has operated”— 


And so forth. 

If ever there was an indictment shot through with an allega- 
tion which they must prove as an essential allegation of the 
indictment, if ever words of art were employed by the pleader 
in stating his case, he employed those words of art in this case, 
and the prosecution pushed intent and emphasized it so that it 
stood out like a flaring torch. 

And they would cut from us our right to prove intent. They 
say it is an immaterial defense. 

We are not urging this matter as defense. We are not saying 
we haye only defenses A, B and C plus illegality, honest under- 
Standing that it was thus and so. That is not this case. The 
evidence is offered to show that we did not do what they charge 
us with doing, to wit, that when we did what we did, we did 
not do it with the intent which they charged in the indictment. 
We did it with another intent. Heaven knows if a defendant 
cannot show that he did an act with one intent when he is 
charged with having done it with another intent, then every 
right of defense has been cut from him, and all he can do is 
simply to say, “I did this act.” 

No human being does an act objectively. You cannot take an 
act which a man does and handle it as you can a glass of water 
or that chair on the witness stand. Every human act has back 
of it the intent and purpose with which it was done. Not 
necessarily the motive. The motive is immaterial. But it has 
the purpose and intent of the act back of it. That goes into 
the act to color the act and give to what would otherwise be a 
dry, naked, white, worthless skeleton of an act life and energy, 
so that the act fits in along with some other concept of life 
which that very individual is then engaged in performing. 

There is confusion in this case—not confusion in fact, but 
confusion from the reading of these authorities which are not 
in point whatsoever. They are impressing upon the court that 
these matters and things are urged as a defense, a separate, 
distinct defense, as if we were offering one, two, three, four, for 
instance. They grow out of every important charge in this 
pls case. Let us take an example of it and see the reason 
or if. 

Here is Dr. Woodward, who wrote an article. Under the 
theory of the prosecution, all Dr. Woodward can say is, “Yes; 
I wrote it.” We don’t care about that. We know he wrote it. 
Can we not show, when they say in this indictment that Dr, 
Woodward did that with the purpose of hindering and restrain- 
ing Group Health Association—cannot Dr. Woodward in his 


defense say, “Gentlemen, I did not have that purpose in my 
mind, This is the reason I had in my mind and heart and 
soul. When I wrote that article in this particular case, I 
wrote it for this reason or that reason.” 

Take the District Medical Society. Do you mean to say that 
those gentlemen are foreclosed from denying that what they did 
was to restrain and hinder G, H. G.? Can they not prove 
that it was for another and distinct reason? Can they not show 
to your Honor the real, true purpose of why they did it? 

The Court of Appeals has said that we have a right to justify 
our conduct. How can we justify our conduct if we cannot 
explain to this jury why we did what we are accused of having 
done? Why can we not show what the real purpose and intent 
in our mind was against the charged intent in the indictment, 
which will be argued to the jury with every inference which 
they can draw from that which is already in the case? 

Let us go back for just a moment. Let us clear up certain 
points that have been argued in this case. These words “con- 
spiracy, confederation, association, or union of individuals,” 
which are brought into every charge of a violation of the old 
conspiracy section or of the Sherman Anti-Trust Act, give 
perhaps to the casual listener the notion that this group, associa- 
tion, or combination was formed for the particular purpose 
charged against it. 

In this case, your Honor will remember, that Group Health 
Association was a combination, a confederation, an association, 
a union of individuals. The American Medical Association and 
the District Medical Society had been associations for over a 
hundred years; and in this case it was not a question of an 
individual dealing with another individual. It was a group 
dealing with a group. It was G. H. A. dealing with the District 
Medical Society. G. H. A. comes to the District Medical 
Society and says, “We want your approval.” 

Does your Honor say that we have no right to show why we 
did not approve? They say we did not approve because we 
wanted to restrain G. H. A— 

Tue Court:—Pardon me. Of course there is no duty, legal 
or ethical, on the part of the Medical Association to approve 
G. H. A. or any other organization. 

Mr. Leahy:—That is right, your Honor. 

Tue Court:—I have not meant to intimate that in anything 
that I have said. 

Mr, Leahy:—Let us proceed, then. Suppose, then, after due 
deliberation and examination, the District Medical Society 
thought that G. H. A. should be disapproved: they had a right 
to do so. And if, as result of that disapproval for good reasons, 
which we have a right to show you, certain things were done 
by the District Medical Society, whether they were justified 
or not justified, as we have a right to show under the Court 
of Appeals decision— 

Tue Court:—It is a question of whether the acts were legal 
or illegal. 

Mr. Leahy:—The acts done by whom? 

Tue Court:—By the Medical Association. 

Mr. Leahy:—All right. And how can we show whether they 
are legal or illegal until we show all of the surrounding circum- 
stances in which the acts were done? We have to show that. 
Nobody could pass on the legality of the acts or upon their 
relation to restraining the G. H. A. until all of the surrounding 
circumstances are known under which those acts were done. 

And that is what is declared in the Chicago Board of Trade 
case. That is the reason the Supreme Court stated in reversing 
the case, that they should have shown all of the acts, 

Let me read, your Honor, the language of the Supreme Court. 

Tue Courr:—What case is that? 

Mr. Leahy:—The Chicago Board of Trade v. The United 
States. I am reading from U. S. 246, page 238. Note how this 
fits into this case: 

“Every agreement concerning trade, every regulation of trade, restrains. 
To bind, to restrain, is of their very essence. The true test of legality 
is whether the restraint imposed is such as merely regulates and perhaps 
thereby promotes competition, or whether it is such as may suppress or 
even destroy competition. To determine that question the court must 
orateiasily consider the facts peculiar to the business to which the restraint 
is applied.” 


We have got to consider this peculiar field of medicine whi 
the Court of Appeals has stated is one in which those aa 
who are the practitioners in the field can determine what i 
tions are proper and what acts ought to be done in prey kg 


“To determine that question the court must ordinarily consider the facts 


peculiar to the business to which the restraint is a i 
fefore and after the restraint, the evil believed to eine tnd condition 


the particular remedy, the purpose or end sought to 
a all relevant facts.” be attained 
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Your Honor, there is your rubric. There is the guide to 
the relevancy of this testimony, stated there is that case. And 
also, if your Honor please, may I impress upon you the strength 
of this language, in reply to the argument which has just been 
made by Mr. Kelleher. The court says: 

“This is not because a good intention will save an otherwise objection- 


able regulation, or the reverse, but because knowledge of intent may help 
the court to interpret facts. 


And they reversed the lower court because the lower court 
would not let in this type of evidence explaining the reason why 
the regulation was passed. It is not because they had a good 
or a bad intent, but because knowledge of the intent which they 
had assists and helps the court in determining what was the 
ultimate purpose of the act done. 

For instance, take the illegality of G. H, A. “Oh,” they 
say, “advice of counsel does not make any difference at all. 
It is entirely immaterial, because whether it is illegal or legal 
makes no difference.” Is that true? This was not mere advice 
of counsel. That is not offered as a defense, that advice of 
counsel is a defense in an anti-trust act case. That is not 
the purpose of offering the testimony. The question whether 
the United States Attorney or the Corporation Counsel held 
G. H. A. was violating the law is not offered as a separate and 
distinct defense. They have been asked for approval. G. H. A. 
was trying to take doctors from them who were on their staff. 
They asked for the advice. They have certain regulations 
governing their conduct, and here is a red flag put up. The 
highest officers of law enforcement of the District of Columbia 
have said that this organization is illegal. Can it be urged that 
if the District Medical Society in that state of the case said 
that they must be cautious, because “if we authorize an illegal 
combination we become parties to the illegal combination, and 
then we will be violating the law’—your Honor cannot find a 
single case in the books in which doctors or an association have 
been prosecuted for violating the law as a corporation doing 
business, where they have not joined the doctors and convicted 
them both. Therefore the alternative which was presented to 
the District Medical Society was this: “Go ahead and take 
your chance, if you want to. Deal with these people. If they 
are held to be illegal you will be aiding and abetting an illegal 
combination. Or else wait until the legality of the question is 
determined.” 

We are charged with boycotting because we refused to do 
all this. It goes to the honesty of purpose, and we have a right 
to show the intent of the purpose, why they refused; and one 
of the elements that entered into that was the question as to 
whether or not they knew, as reasonable men, that they dealt 
with an organization whose legality had never been determined 
until July, 1938, the latter part of July, 1938. 

Can it be argued in a court, if your Honor please, with any 
semblance of either sincerity or conviction, that if I am told 
by the highest authority of the District of Columbia, who is 
going to prosecute me if I don’t follow his advice, or if I do 
a certain thing he is going to prosecute me, and then I refuse 
to do that thing, that I cannot show what my intent was? It 
goes to the very core of my purpose and intent. I am trying 
to conform myself to the law, and at least I have a human right 
to be cautious; at least I have a right to refuse to do business 
with an organization which at that time had been declared so 
illegal that the United States Attorney served notice on it that 
he was going to shut it up, and the Corporation Counsel likewise 
served notice. 

Therefore the question of illegality or legality becomes 
essential. 

I am going to pass for the time being the ultimate legality 
of G. H. A. It is a joke. On May 2d they amended the 
by-laws and by the said amendment became an entirely different 
institution from what it was before. We propose, if your Honor 
will permit us to do so, to show why they knew they were 
illegal; and those minutes, if we are permitted to show them, 
will show that in order to avoid serious embarrassment with 
the District of Columbia and the Government of the United 
States they offered to amend in this fashion. _ , 

Again, I pointed out a letter which was written by the Chief 
Counsel within three weeks after Dr. Woodward wrote his 
article saying they were practicing insurance. _I offered that 
letter in which the writer said, “We are practicing insurance. 
Let us amend our by-laws to. avoid that imputation. Its 
legality was questioned by the highest ranking officials charged 
with the enforcement of law in the District of Columbia. 

Can not that fact be shown to this jury, when these men are 
charged with haying done acts with the specific purpose of 
restraining G. H. A.? Otherwise a man would have no chance 
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to prove his innocence. That is why we have a right to show 
just what character and type of institution G. H, A. was, 
because we have a right to justify our conduct under the Court 
of Appeals decision, and we have a right to show, in all the 
facts and circumstances with which we were confronted at that 
time, that what we did was proper as reasonable men and in 
the reasonable regulation of professional practice. 

Tue Court:—The question is whether it is a reasonable 
restraint. 

Mr. Leahy:—That is right, your Honor. 

Tue Court:—Not whether your belief as to its illegality was 
reasonable or not, but whether the things which you did, if 
they were intended to restrain, were of a kind which are a 
direct and unreasonable restraint. If, so, they are illegal. 

Mr. Leahy:—The belief we had is no defense if we intended 
to restrain. 

Tue Court:—In other words, take this situation. Of course 
the question as to whether the profession came within the 
law had never been announced by anybody. You gentlemen 
believed you did not come under that law. I agreed with you. 
Nevertheless, according to our processes, the American methods 
of determining those things, we were all wrong. 

Mr. Leahy:—That is correct, your Honor. 

Tue Court:—Our opinions were in good faith; but the fact 
that that was the first judicial determinative declaration that 
you did come within the law, would not give you a right to 
come in here and say, “We thought we did not come under 
the law.” 

Mr, Leahy:—No; we are not going to say that, your Honor. 
Maybe I have not been able to express what is so clear in my 
own mind on the question of belief. Belief is not a defense 
if there is an intent to restrain; but our belief may be the 
predicate upon which we do certain acts with an entirely dif- 
ferent intent. 

Tue Court:—The court said in the Appalachian case and 
in two or three other cases that it depends upon the interpre- 
tation of the act, whether the restraint was an unreasonable 
or a reasonable restraint. In using the term “reasonable” the 
court did not use it in its conventional sense. I do not assume 
that even counsel for the Government would say that your 
opinion that a profession did not fall within the Act, or my 
Opinion that it did not, was unreasonable. 

Mr, Lewin:—No; we have never contended that. 

Tue Court:—That is not the sort of judgment which applies 
to this case now that you are within the law. We are putting 
it to the test, which is a legal one laid down by the courts, as 
to whether it is a direct and substantial restraint upon trade. 
That is the sense in which the term is used. 

Mr. Leahy:—But, if your Honor please, we have a right to 
show that we did not intend to restrain G. H. A. 

THE Court:—Yes, that is true. 

Mr. Leahy:—Because, in the Sugar Institute case which your 
Honor’s attention has been drawn to— 

Tue Court:—If your acts and the natural and probable con- 
Speuaaeee of them haye that direct and substantial effect, then 
what? 

Mr. Leahy:—If they have the direct effect, they must be 
direct; and in that connection may I bring your Honor’s atten- 
tion to the Anderson case, which is just along the line of thought 
which your Honor states. I am referring to the case of Ander- 
son y. United States, 171 U. S., and your Honor will find it 
reported at page 605. 

Mr. Lewin:—That case has never been followed. 

Mr. Leahy:—It has never been followed because it has been 
cited and cited and it has never been overruled. It has been 
followed again and again in the courts, and if you will run down 
the cases you will find that it is followed. 

Mr, Lewin:—We have run them down. 

Mr. Kelleher:—It has never been cited. 

Mr. Leahy:—Oh, don’t say that. 

Mr. Kelleher:—It is not regarded as good law. 

Mr. Leahy:—It is regarded as good law by everybody but 
you, and you don’t like to use it because we think it is right. 

Tue Court:—We will have to stop in a few moments, 
gentlemen. 

Mr. Leahy:—Talking about a boycott, your Honor, this case 
involved the fact that the exchange would not recognize any 
trader unless he was a member of the Traders Live Stock 
Exchange, and the rules provided that if two or more parties 
trade together, then each and all of them must be members of 
the exchange. They refused to deal with anybody who was not 
a member of the exchange. The court said: 


“This association does not meddle with prices, It does no business." 
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Neither do we. 

“In refusing to recognize any trader who is not a member of the 
exchange we see no purpose of thereby affecting or restraining interstate 
commerce, which, if affected at all, can only be in a very indirect and 
remote manner.” 


Your Honor, there is no evidence in this case that we stopped 
G. H. A. from operating. There is no evidence in this case 
that we tried to stop any one from joining it. There is no 
evidence in this case that we stopped a clinic or did certain 
things which they say interfered, or did certain things which, 
if we had a right to do them, resulted in interference which was 
indirect and remote and which does not come within the Sher- 
man Anti-Trust Act. 

Tue Court :—Of course you have a right to show that. 

Mr, Leahy:—But we cannot show it unless we show the 
reasons, the surrounding circumstances, the reasons why we 
did the act. 

In the Appalachian Coals case that your Honor just referred 
to, which is in 288 U. S., let me read from page 361 of the 
opinion : 

“Tt is therefore necessary in this instance to consider the economic 
conditions peculiar to the coal industry, the practices which have obtained, 
the nature of defendants’ plan of making sales, the reasons which led 
to its adoption and the probable consequences of the carrying out of that 


plan in relation to market prices and other matters affecting the public 
interest in interstate commerce.” 


Tue Court:—You have to determine whether or not in that 
particular case the alleged restraining acts had any substantial 
unreasonable effect on the trade. 

Mr, Leahy:—Yes; but how can we determine that until we 
have shown what the acts were? 

Tue Court:—That is the test. I am not going to say 
whether or not this evidence should come in or not. I am 
simply checking you on your broad view of what the term 
“reasonable” means with respect to this act. 

Mr. Leahy:—Oh, I don’t think we have any disagreement on 
that, your Honor, at all. This is on the question of their trying 
to bar out our right to show what the acts were and why we 
did them, and it is to show the question of intent, going to the 
very heart and soul of the defense. Otherwise, as I under- 
stand it, they want to say that I cannot ask Dr. Woodward, 
“What intent did you have when you wrote this article?” 

Mr, Kelleher:—That is right. 

Mr. Leahy:—He says, now, “That is right.’ Where are we 
going to be? I want to ask these defendants why they did a 
certain act and what was their thought about it. 

If your Honor please, you will find in the testimony, if it is 
allowed to go in, that Dr. McGovern debated again and again 
in open forums in the city of Washington this question of Group 
Health. He firmly believed that it was uneconomic, that it was 
unsound. Therefore he did not want to deal with it, because, 
as a reputable physician, he did not want to be connected with 
something which he knew in his heart was uneconomic, unsound. 

Can we not show that with reference to what he did and 
why? If it was the conviction of the Medical Society that that 
was a fact, and they predicated certain action on that con- 
viction, may we not show that that was their conviction? It 
goes to the intent and the purpose— 

Mr. Kelleher:—It goes to motive. 

Mr, Leahy:—No; it is not motive. 

Tue Court:—The final question for the court and the jury 
is to take the facts that will bear on the question of the reason- 
ableness of the restraint and determine whether or not, as I 
say, it does primarily tend to prove an unreasonable restraint. 

Mr. Leahy :—That is right, your Honor. 

Tue Court:—On trade. 

Mr. Leahy:—That is true. The facts must first be taken. 

Tue Court:—The court cannot concede the right of the indi- 
vidual defendants to determine that. 

Mr, Leahy:—No; I would not argue that. 

Tue Court:—The jury will be here in a few moments, and 
I want to dispose of this argument. 

Mr. Leahy:—I do not want to argue that. 

But here is the statement of the Annenberg case prepared by 
the Department of Justice: 

“This grand jury has received the advice of Government counsel as to 
the scope and intent of the anti-trust laws. This grand jury believes that 
the purpose of the anti-trust law is to regulate the conduct of legitimate 
trade and commerce and to protect such trade and commerce from improper 
practices. They were not intended Congress to apply to vities 
which by their very nature are illegal or which aid, abet, and encourage 


others in the commission of crime. Any other interpretation would lead 
to the absurd conclusion that it was the intention of Congress”— 


Tne Court (interrupting) :—What is that that you are read- 
ing from? 

Mr, Leahy:—This is the report made in the famous Moses 
L. Annenberg case in Chicago. 

Mr. Kelleher:—It is the information. 

Tue Court:—If the G. H. A., through its objectives and 
through its purposes as defined in its by-laws and its general 
method of doing business were in its very essence illegal, then 
that is one thing. If, however, there may be some act or some 
incident in connection with the transaction which was illegal, 
that does not pollute the whole business and make the whole 
thing illegal, 

Mr, Leahy:—No; we would not contend that, your Honor. 

Tue Court:—For instance, Woodward & Lothrop, or any 
corporation or individual carrying on what is a perfectly legal 
business, may do some illegal act in connection with it. 

Mr, Leahy:—That is true. 

Tue Court:—But that does not outlaw the whole business. 

Mr, Leahy:—Oh, no; we do not contend that. 

Tue Court:—So there is a distinction that has got to be 
drawn. 

Mr. Richardson:—May I give you just this citation for your 
record, Mr, Justice? The Continental Wall Paper case, 212 
U. S., page 260. 

Tue Court:—Very well. I will look at that. 


ARGUMENT ON BEHALF OF THE UNITED STATES 


JOHN H. LEWIN 


Mr, Lewin:—Your Honor, I just want a very few minutes, I 
would like to answer the impression which I think my brother 
perhaps unconsciously left with your Honor, namely, that the 
cases on which we have relied are primarily price-fixing cases. 
I think we have only mentioned one or two in the whole list 
of cases that I gave you. 

And then you remember his argument that of course in a 
price-fixing case there can be no justification whatever. We 
all know that. 

We cited to you the Eastern States case, which was not a 
price-fixing case; the Paramount and the First National Pic- 
tures cases were pure boycott cases. The Anderson case, the 
Fashion Guild case, and three or four that Mr. Kelleher relied 
on this morning, are all boycott cases. 

But if we had been relying on price-fixing cases we would 
have been within our rights under the law, because in that same 
Fashion Guild case where the boycott was as described by Mr. 
Justice Black he put that case on the same basis as a price- 
fixing case. He put it on exactly the same level in regard to 
justification, and he said: 


“This kind of conduct can no more be justified than in a price-fixing 
case.” 


And then he cited the Thompson case, the Oil case, the 
Trenton Pottery case, the last two criminal cases that have 
gone to the Supreme Court under the Sherman law. So that 
under the last holding of the Supreme Court the price-fixing 
cases which forbid any collateral attempt to justify are directly 
in line with the boycott cases which in turn forbid any collateral 
attempt to justify by good motives and the like, or proper 
objectives. They stand on exactly the same footing. The 
reasons behind them are exactly the same; and the rationale 
of the price-fixing rule forbidding this collateral justification 
by way of defense and good intent, and so forth, as explained 
by Mr. Justice Stone in the Trenton Pottery case, is as follows: 


“The reason is that with this kind of power the potentiality of injury 
to competition is too great. It eliminates one form of competition.” 


The fact that it eliminates one form of competition, which is 
against the policy of the Sherman law, is a reason for saying 
that kind of conduct is unreasonable per se and cannot be justi- 
fied. Then, a fortiori, when you have a direct boycott, such as 
the one before your Honor, where the whole purpose and the 
whole intent— ; : 

Mr. Richardson (interposing) :— Can we not deny it? 
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Health acted, because we thought we had built up the hospitals 
and should be permitted to control them, and because we 
regarded Group Health Association as illegal.” 

All those secondary “becauses” can be called motive or can 
be called intent; but the mere calling them “intent” does not 
make them an issue in this case, because the issue in this case 
is the intent to do those first things to arrive at the objectives 
in this way. 

The intent to limit Group Health in the way they did—that is 
the intent that is in issue—the intent to do such acts the neces- 
sary consequences of which would have been to destroy Group 
Health for whatever reason. 

Mr, Leahy:—Can we not show intent not to do that? 

Mr. Lewin:—Yes; but under the guise of showing that you 
cannot bring in stuff that you could argue to the jury to make 
your intention a reasonable one. 

Mr. Leahy:—What do you do with justification under the 
Court of Appeals decision? 

Mr. Lewin:—I have explained my view of that. I think the 
opinion in the Fashion Arts Guild case straightened it out. 
I do not think it meant that. I think it meant that you may 
rebut the allegations of the indictment, and if you rebut the 
allegations of the indictment you may reduce it from a boycott 
to regulation of medical practice. That is what I think it meant. 

Tue Courr:—It meant at least that the Medical Association, 
as any other association, had the right to make and enforce 
reasonable regulations and disciplinary measures in support of 
the maintenance of that association within the realm of its 
legitimate objects. 

Mr. Lewin:—Yes; I think so. 

Tue Court:—Then the question may be as to particular 
actions of the Association that come within the purview of this 
case, whether or not those were reasonable acts within the legiti- 
mate objects of the Association, or whether they went beyond 
it and were expressly intended or by their necessary effect 
resulted in unreasonable restraint of trade. 

Mr. Lewin:—Yes, if you add this further suggestion to it, 
that if they did what the indictment describes, then, as matter 
of law, they did go beyond any regulation of medical practice 
that is proper. 

Mr. Leahy:—Oh, no. 

Mr. Lewin:—There is no question about that, because he says 
over and over again that this indictment as drawn charges a 
restraint which is unreasonable. If we make out that charge 
and if they fail to rebut that charge, then they have got an 
unreasonable restraint. That we know to be the fact from 
reading that opinion. There cannot be any question about that. 
He has described in detail what an unreasonable restraint is. 

They cannot bring in collateral matters and say, “We did 
what the indictment charges, but we did it with good motives 
and for good results.” They cannot do that. 

Tue Courr:—I understand that. 

Mr. Lewin:—If it is proved that they did what the indictment 
charges, then that is the end of it. 

I would like to say this, too, that the Chicago Board of Trade 
case and the Appalachian Coals case and cases of that character 
fall entirely out of this boycott rule that we have been arguing 
to your Honor; and that is clearly shown again by the Fashion 
Arts Guild case, where the court said that the principle of the 
Appalachian Coals case is not applicable to that kind of a boycott. 

And then I want to mention this question which has been 
argued here almost as though this were some civil contest 
where we are judging between two private parties, the A. M. A. 
on the one hand and Group Health Association on the other. 
The argument is made that the law cannot want to protect an 
illegal trade, and if Group Health Association is an illegal trade, 
then the Sherman Act certainly cannot protect it. 

I submit that that is the wrong point of view. The issue in 
this case is between the American Medical Association and the 
other defendants and their government, the Government of the 
United States. The United States, under this indictment, is 
the one that has been injured. It is not a suit by Group Health 
Association, or a suit in equity where the doctrine of clean 
hands might come in. The Government has the right to say 
that we, the Government, will attend to illegality. We have 
got the machinery for attending to illegality of private parties. 
You are not going to usurp governmental functions, We are 
not going to permit that any more than we are going to permit 
you to usurp a police officer’s functions or a judge's functions 
or a United States Attorney’s functions. You cannot go out 
and take the law into your own hands and preserve the public 
peace or fight crime, or what not. 


You have got certain limited individual rights: you can arrest 
a felon; you can prevent the escape of a felon, and you have 
certain rights of self defense, and that is the end of your right 
to police other people’s conduct. 

So, this is not a case of the Government's protecting anybody 
except itself. The Government says that this kind of an out- 
rageous squabble between private parties, whatever the merits 
of the fight may be, if one party gets rough and adopts illegal 
means and engages in a boycott, it has offended not Group 
Health, necessarily—of course it did—but it has offended the 
sovereign power. 

If I go out on the street today and do not like some fellow 
who is driving his automobile without a license, and I under- 
take to take him by the ear to make him understand the law, 
I will very soon be charged with assault, and the charge will be 
criminal assault and I will be answerable to the Government. 

Mr. Leahy:—Suppose he were committing a crime: would 
you have a right to stop him? 

Mr. Lewin:—No,. I have the right to prevent the commission 
of a felony. 

Tue Court :—We are getting into another broad field of legal 
discussion. 

Mr. Leahy:—May I pass up to your Honor a copy of the 
Fashion Guild decision? 

Tue Court:—I have one. I have it all marked up. 

Mr, Leahy:—Mine is marked in red. 
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_ THE Courr:—Gentlemen, with reference to the pending ques- 
tion I have reached a conclusion that the offer of proof by the 
defendants is not admissible on any of the grounds urged. 


Therefore, I shall sustain the objection of the Government 
thereto and reject that offer. 


TESTIMONY OF WILLIAM CREIGHTON WOODWARD 


FURTHER DIRECT EXAMINATION 
By Mr. Leahy: 


O.—Doctor, I believe when we finished your examination we 
still had a few of these exhibits to examine. I now show you 
what was identified as Government’s Exhibit 177. Q.—I will 
ask you if you wrote that memorandum. A.—I did. 

Q—In what connection did you write that, Doctor? A —I 
had called on Dr. J. Russell Verbrycke Jr. for a conference 


wit a to the situation in Washington in relation to 


Q.—Do you recall about when you talked with Dr. Verbrycke? 


A —As shown by the memorandum, about 4 p. m., June 28. 
That was 1937. 


Q.—And how did you happen to make the memorandum, 
Doctor? A.—The memorandum involved a radical change in 
the policies of the Medical Society of the District of Columbia, 
and of the American Medical Association of such importance 
that I thought it desirable to have a record of the conference. 

Mr. Leahy:—The memorandum reads: 


U. S. EXHIBIT 177 


“MEMORANDUM. 


“Subject: H. O. L. C. Cooperative. 


“About 4 p. m., June 28, I talked with Dr. J. Russell Verbrycke Jr., 
Washington, D. C., relative to certain statements in a letter just received 
by Dr. West from Dr. William P. Herbst, Washington, concerning the 
Group Health Association, Inc., organized in Washington under the aus- 
pices of the H. O. L. C. I referred particularly to Dr. Herbst’s state 
ment that the representatives of the Medical Society of the District of 
Columbia who met with representatives of the Association planned ‘to go 
along with the Association’ if they could do so and save their faces. 
suggested to Dr. Verbrycke that I could not see how they could go along 
with the Association named without violating the principles of medical 
ethics of the American Medical Association. His answer was in effect 
that they would try to work out some plan whereby they could do so. 
Cooperatives, he said, were already with us, and the representatives of the 
Medical Society of the District of Columbia thought it would be better 
for the Society to help organized cooperatives on an ethical basis rather 
than oppose the wishes of the Association named. I asked him what 
cooperatives he knew of, and he named the Group Health Association, Inc. 
I called his attention to the fact that that organization was an illegal cor- 
poration, if there could be such a thing, in that it was incorporated to 
engage in the practice of medicine and dentistry. Dr. Verbrycke said 
that representatives of the Association had said that it was not planning 
to engage in such practice. I told him that its charter definitely planned 
that it should do so. He said that representatives of the Association had 
refused to furnish him with a copy of its articles of incorporation and 
he was much surprised when I told him that those articles were matters 
of public record and that I had a copy of them. 

“T asked him what Dr. Herbst meant when he said that there were 
already two hundred emergency rooms with nurses in attendance, under 
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the direction of the central office in Washington. Whether he meant that 
these two hundred emergency rooms were under the Washington head- 
quarters of the office of the Association organized under the auspices of 
the H. O. L. C. He said that reference had not been made to the present 
existence of two hundred such emergency rooms under the Association, 
but ultimately the Association expected to have that number of rooms 
throughout the country. 

“Dr. Verbrycke said that he had prepared a lengthy report on the situa- 
tion, which report had been approved by a subcommittee and then by the 
full executive committee of the Medical Society. He promised to send a 
copy of that report and to try to get it off by air mail, special delivery 
tonight. He said, too, that minutes had been kept of the recent conference 
with representatives of the Association and that he would send me a 
capy of those minutes. 

“Dr. Verbrycke said that a Mr. Penniman had stated that ‘they’ had 
the same right to look after the health of their employees that any private 
corporation had to look after the health of its employees. I suggested 
that in my judgment the representative of the Corporation had done some 
tall bluffing in the conference, but he felt confident that that would not 
be the case because Mr. Penniman is a high official in the H. O. L. C. 
and a smart man. I suggested that that very type would do the bluffing. 
Dr. Verbrycke expressed a wish for cooperation by the American Medical 
Association, but I had to tell him that we certainly could not cooperate 
with his group if it did not let us know what was going on. If we had 
been given notice of the proposed conference with representatives of the 
H. O. L. C., I might, I told him, have come to Washington to attend.” 


By Mr. Leahy: 

Q—Doctor, did you at any time attend any conferences or 
any meetings of the District Medical Society here in the District 
of Columbia? A.—I attended one committee meeting and one 
meeting of the Society. 

(The witness again went over the facts of the meeting men- 
tioned. He was asked why he came to Washington at that time.) 

A.—To the best of my knowledge and belief I came here to 
attend that meeting, but I made it my practice whenever I was 
in Washington to attend to such other matters of the Associa- 
tion as might be pending and to inquire concerning the general 
situation, legislative situation either in Congress or in the 
several departments. 

Q.—Were your duties such that you were required to come 
to Washington quite frequently, Doctor? A—Very frequently. 


Q.—And what was the advice you gave them? A—That 
they procure legal counsel and be guided by counsel’s advice. 

Q—Do you recall now whether upon any other occasion 
you had met with any members of the District Medical Society 
with respect to G. H. A.? A.—I had met with other members as 
I came and went to Washington, not by any prearranged design 
but in the course of my work, as I have described before, of 
finding out whenever I came to Washington what was going on 
there of interest to the medical profession of the country. 

Q.—What other advice at any time have you ever given the 
District Medical Society than that which you just stated? 4— 
That I think is the only advice I ever gave them, unless you 
can add the advice that I gave them at that November meeting, 
to go slow and trust to their counsel. 

‘ a was then taken over the meeting in Chicago on Novem- 
er 6. 

Q.—Who was present at that meeting in Chicago? 4A— 
Dr. West, Dr. Leland, Dr. McGovern, Dr. Hooe, and I. 

Q.—Do you recall now how it was that Dr. Hooe and Dr. 
McGovern happened to be present? A.—They came by a pre- 
arrangement, having telephoned or telegraphed to Dr. West of 
their respective arrivals as representatives of the Medical Society 
of the District. 

Q.—And was any advice given by you as to what the District 
Medical Society should do? A.—I gave them the advice, accord- 
ing to my present recollection, with respect to two matters. One 
was that in so far as any contemplated procedure, any procedure 
might be contemplated with respect to disciplinary measures 
against any member or members of the Society, care be taken 
to have all of the proceedings in regular form. The other was 
that they rely on their counsel for guidance in what they did as 
an association. 

Q.—Was there any definite or specific advice of any kind that 
was given to the District Medical Society representatives 
other than what you have told us at that meeting? A—That, I 
think, is all I gave them. What Dr. West may have given them 
I would not venture to say from memory There was an 
abstract of the whole matter kept and I think it is in evidence. 
; ties niet identified a letter written by Dr. West on 

uly 12, 

A.—Dr, West had been in Washington, and when he returned, 
why, he wrote to——he discussed with Dr. Leland and me the 
matter of Group Health Association, Inc., and the District of 
Columbia Medical Society, and then he wrote that letter, 
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Mr, Leahy:—That is on the stationery of the American 
Medical Association, 535 North Dearborn Street, Chicago, dated 
July 12, 1937: 


U. S. EXHIBIT 


“Dr. J. Russell Verbrycke, 
900 Seventeenth Street, 
Washington, D. C 


“Dear Dr, Verbrycke: 


“Our telephone conversation this morning was not altogether satisfactory 
for the reason that I could not hear you very well, 

“Since the meeting held at the Metropolitan Club in Washington the 
other evening, I have given a little more thought to the matters that were 
discussed and have come to the conclusion that I offered one suggestion 
for the consideration of the Medical Society of the District of Columbia 
that it was not altogether wise to offer. I stated, in effect, that if I were 
a member of the committee of the District Society, I should want to 
consider the advisability of organizing a sort of cooperative movement 
under the auspices of the society to offset the effect of the cooperative 
movement that is now being promoted by certain agencies in Washington. 
Having thought the matter over more carefully, I have come to the con- 
clusion that that was a poor suggestion to offer, for the following reasons: 

“First, I do not believe that the District society could organize any 
sort of cooperative scheme without establishing a relatively low income 
limit for those who might be included among the beneficiaries of the 
scheme. It is my understanding that the so-called H. O. L. C. cooperative 
does not intend to establish any particular income limit, but that the 
higher paid officers among the employees of that corporation are to be 
included in the cooperative scheme. Certainly the District society could 
not afford to undertake any sort of plan under which persons enjoying 
relatively large incomes would be included. Secondly, if the Medical 
Society of the District of Columbia should attempt to organize and operate 
a cooperative movement, it would at once give endorsement to the principle 
of ‘collective bargaining,’ which, in my opinion, cannot be properly applied 
to medical service, 

“Since I returned to the office this morning I have talked with Dr. 
Woodward and with Dr. Leland, both of whom expect to arrive in Wash- 
ington on Wednesday mornmg in the hope that they may be able to be 
helpful in some way to the committee of the District medical society. 
Dr. Woodward seems to be inclined to believe that the cooperative move- 
ment now being promoted in Washington might be successfully opposed on 
the ground that when it goes into operation it will be a corporation engag- 
ing in the practice of medicine. As you know, court decisions in several 
states have specifically declared the practice of medicine by a corporation 
to be illegal. 

“TI was delighted to see you while I was in Washington and to have the 
privilege of meeting with the members of the group at dinner at the club. 
I am sorry indeed that I could not offer some suggestions that might be 
more helpful to your committee, but I hope that Drs. Woodward and 
Leland will be able to be of some assistance. 

“With most cordial good wishes, I am 

“Very truly yours,” 
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then Dr. West’s signature. 
(Next Dr. Woodward identified the memorandum sent by 
Dr. Verbrycke to Dr. McGovern and it was read to the jury.) 


By Mr. Leahy: 

Q.—Doctor, at the time of this letter on July 12, 1937 what 
information had you personally with reference to Group Health 
Association here in the District of Columbia? A—It would 
be difficult for me to divide the information that I had with 
respect to Group Health Association according to any fixed 
date. I know only that I had accumulated various information, 
both from Verbrycke’s first letter, from my converation with 
Verbrycke, my efforts, partly personal and partly through 
Mr. Hayes, to get data concerning the Group Health Association, 
Inc. Whether I had before that time a copy of their articles of 
incorporation and a copy of what purported to be their by-laws at 
that time I cannot say. I cannot fix the date to say that on 
a certain date I had this information and on a later date I had 
something else. : ; 

OQ —Had you at the date of this letter been able to obtain 
a copy of the contract between H. O. L. C. and G. H. A.? 
A—I had not. 

Q.—What efforts, if any, had you made at about this time 
to obtain any information about G. H. A. other than what you 
told us on Wednesday morning when you went to Mr. Zim- 
merman’s office? A.—From Atlantic City, the Atlantic City 
meeting of the American Medical Association, I sent a tele- 
gram under the authorization of Dr. Fenton of Portland, Ore., 
to Senator McNary, telling him of the interest of the medical 
profession of the entire country in the matter and soliciting his 
aid toward getting information concerning what was proposed. 
I helped prepare a similar telegram for Dr. E. H. Cary, to be 
sent to Representative Rayburn. 

O—With what success? A.—Absolutely none. 

OQ —Doctor, there was a —— which I wished to ask you 
in connection with the conference which on had with Mr. 
Zimmerman and about which we talked on Wednesday last. Did 
you at any time in the conference with Mr, Zimmerman say 
ing about the Group Health Association “was going to 


ing s going 
be given a going over at the American Medical Association 
meeting?” at used no language that is susceptible of that 
construction. 
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O—Did you in that meeting say to Mr. Zimmerman “He,” 
meaning you, “predicted that it,” meaning the Group Health 
Association—or that that would be the end of Group Health 
Association? A.—I did not. 

Q.—Did you upon any occasion leave any word at Mr, 
Zimmerman’s office? A.—I did. 

O.—When? 

A.—It was on the occasion of my visit there on my way 
back to Chicago from the Atlantic City meeting. As Dr. Brown 
had not communicated with me in Atlantic City, and as I had 
not seen a copy of the contract there in Mr. Brown’s possession, 
Dr. Brown's possession, as Mr. Zimmerman had promised me 
I should do, I called at Mr. Zimmerman’s office to see again 
if I could see the contract. I was unable to see Mr. Zimmerman; 
he was reported to be in conference. I did see his secretary, 
and I left a message for him. 

O—What was the message? A—The message was that his 
entire setup was unlawful. 

(Dr. Woodward identified a telegram sent to Dr. Verbrycke 
saying that he with Leland would come to Washington.) 

By Mr. Leahy: . 

O.—Doctor, I will now show you a carbon, apparently, of a 
letter which has been identified as Exhibit 194 for the prosecu- 
tion, dated Noy. 5, 1937. A—I wrote the original of that. 

Q—Do you know Dr. Wall? A—Very well. 

O—Joseph S. Wall. How long have you known him? 4.— 
Forty years. E 

Mr. Leahy:—This is dated Nov. 5, 1937. It is directed to 
Dr. Joseph S. Wall, 1864 Wyoming Avenue: 


U. S. EXHIBIT 194 
“Dear Dr. Wall: 
vey thank you for your letter of November 1, relative to Group Health 
Association of the District of Columbia. I understand that a committee 
from the Medical Society of the District of Columbia is to be in Chicago 
on Saturday, November 6, to confer with respect to the situation, and I 
am glad of it. 


“T am referring—” 


was not admitted. 
By Mr. Leahy: 


oh, that section, that particular portion, 


By Mr. Leahy: 

Q.—I will now show you, Doctor, Government’s Exhibit 136. 
I will ask if you have ever seen those before, photostatic copy 
of which I show you now? A.—TI have seen that photostatic 
copy. 

Q.—And this purports to be a photostatic copy of the minutes 
of what particular meeting? A.—That apparently is a_meeting 
of the Executive Committee of the A. M. A.—of the Board of 
Trustees of the A. M. A. or of the Board itself. 

_Q.—Those minutes were prepared by you, were they? A.— 
No, No; I have no personal knowledge of the preparation of 
the minutes. 

Q.—And do they refer to the meeting at which the repre- 
aps Be of the District Medical Society were in attendance? 

—Yes. 

Mr. Leahy:—Those minutes read: 


U. S. EXHIBIT 136 


“Group Health Association, Inc.: As has been previously explained, 
the federal Home Owners’ Loan Corporation has granted $20,000 a year 
for two years to the Group Health Association, Inc., to aid it in getting 
started and to help provide the expensive modern equipment which will be 
used in the clinic. Thus, the federal government has provided funds to 
finance a corporation that is to engage in the practice of medicine, in spite 
of the fact that corporation practice has been declared to be illegal in 
numerous court decisions, including decisions handed down by federal 
courts. 

“Doctor West reported that a committee of the Medical Society of the 
District of Columbia had visited the headquarters office early in the month 
for the purpose of conferring with him, Dr. Woodward and Dr. Leland 
with respect to the Group Health Association, Inc.; that the committee 
brought what apparently amounted to a demand to the Association to devise 
further means and ways of epposing the continued operation of the Group 
Health Association, Inc., and that it was intimated that the American 
Medical Association had not concerned itself with anything but scientific 
matters, in spite of the fact that he and Dr. Woodward had conferred with 
the District Society in Washington on instruction from the Board; that 
a write-up had appeared in Tue JourNnaL concerning the matter; that 
diligent efforts had been made to develop information concerning the 
Group Health Association, Inc., and to procure a copy of its contract, and 
in spite of the fact that the headquarters office, on instruction of the 
Board of Trustees, had done everything it could to combat the movement 
on the basis of the fact that it is contrary to the policies of the House of 
Delegates. 

“In this connection, Dr. West presented a newspaper account of a meet- 
ing held at the Mayflower Hotel on O 30, ‘to usher in the Group 
Health Association, Inc.,’ which, it was stated, would open its clinic on 
the following day for members of the Federal Home Loan Bank Board 
and Affiliated Agencies. The newspaper contained a statement given out 
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by Dr. Richard C. Cabot, lauding group medical practice and criticizing 
the medical profession. This matter, he stated, was referred to the 
Judicial Council, which had requested him to contact Dr. Cabot to ascer- 
tain whether or not he was incorrectly quoted in the newspaper item. 
A letter has been written to Dr. Cabot but thus far no reply has been 
received. 

“Dr. Cullen moved that Dr. West be requested to explain the whole 
matter of the activities of the Group Health Association, Inc., before the 
Conference of secretaries of constituent state medical associations and 
editors of state medical journals on Friday. Dr. Hayden seconded the 
motion and it was carried.” 


By Mr. Leahy: 


O.—Were you, Doctor, present at that meeting? 
know? A.—To the best of my recollection I was not. 

Q.—You were not present? A.—I believe I was not. 

Q.—Do you recall how the copy of these minutes came to 
your attention? A.—lI believe in the course of preparing the 
evidence to be submitted to the grand jury. 

O.—Then, you personally had no part whatsoever in that 
meeting, the minutes of which I have just brought to your 
attention? A.—To the best of my knowledge I did not. 

Mr. Lewin:—Could I have the date of that meeting? 

Mr. Leahy:—In pencil on the top it is marked. 

Mr. Lewin:—November 18 to 19? 

Mr. Leahy:—18 and 19. 

Mr. Lewin:—That is right. 


By Mr. Leahy: 


O.—I am going to show you now Government’s Exhibit 195 
and ask you if you have ever seen the original of which that 
pepores to be a copy. A.—I wrote the orignial of that, Dec. 8, 

Q.—Doctor, who is Dr. G. F. Simpson, president? A— 
Dr. Simpson was the president of the Medical Society of the 
state of Virginia. 

Q.—And what was the occasion of your writing to Dr. 
Simpson? A.—The Group Health Association, Inc. was not 
limited in its activities to the District of Columbia, but was a 
national organization prepared to do business anywhere in the 
United States. The State of Virginia was particularly inter- 
ested because of the overrunning of the Association’s—that is, 
the Group Health Association’s physicians into the neighboring 
counties in Virginia. For that reason I called Dr. Simpson’s 
attention to the matter and advised that he take action to do 
whatever might be proper to look after the welfare of the 
medical profession in his own state. 

Mr. Leahy:—This letter is a carbon of an original dated 
Dec. 8, 1937, directed to Dr. G. F. Simpson, president, Medical 
Society of Virginia, Purcellville, Virginia: 


Do you 


U. S. EXHIBIT 195 
“Dear Dr. Simpson: 


“T do not know whether the Medical Society of the District of Columbia 
has or has not requested the cooperation of the Medical Society of Virginia 
in the contest with Group Health Association, Inc., in which the Medical 
Society of the District of Columbia is now engaged. If your attention 
has already been called to the situation, no harm will be done by this 
letter. If it has not, possibly you will see your way clear to take an 
active part in the contest. Certainly there is every reason why you should 
do so, not only from the standpoint of national interest, but from the 
standpoint of local interest, for Group Health Association, Inc., a private 
lay corporation subsidized by the Home Owners Loan Corporation or its 
affiliates, plans to furnish medical, hospital, and nursing service to all 
employees of the Home Owners Loan Corporation and its affiliates, and 
possibly to other employees of the Federal Government, and all ‘dependents’ 
of all such employees, who identify themselves with the Association, not 
only in the District of Columbia, but within ten miles of the District, 
and possibly even within twenty miles. Such an area will cover a very 
substantial space in the state of Virginia. The By-Laws of Group Health 
Association, Inc., provide: 

“To be able to avail themselves of medical and surgical service, the 
members or dependents must be located in, or within 10 miles of the 
District of Columbia line, or must come ‘to the city of Washington, D. C., 
except that the Medical Director may provide for house calls not exceeding 
20 miles. 

“T am sending you a few reprints of our article on Group Health Asso- 
ciation, Inc., that you may find interesting, if you overlooked the article 
when it was published in Tux Journat, and which may be useful in any 
cooperative work you may undertake. 

“T enclose also 2 clipping from the Evening Star (Washington, D. C.), 
Noy. 30, 1937, indicating the interest of Senator McCarran of Nevada in 
the matter. It has occurred to me that possibly you might enlist the 
interest of your two Virginia senators, Glass and Byrd, for certainly they 
are among the most able of all members of the Senate. Senator Byrd is 
interested too in government reorganization, and the maladministration 
indicated in connection with the activities of the Home Owners Loan Cor- 
poration in the present instance ought to arouse his interest. Senator 
Glass, as chairman of the Senate Committee on Appropriations, will prob- 
ably be interested in the fact that the Home Owners Loan Corporation 
or some of its affiliates has ‘granted’ $40,000 of public money to this 
private lay corporation, organized with the ap roval of the corporation and 
its affiliates, to enable Group Health Association to furnish medical, hospi- 
tal, and nursing services, not, only to employees of the Home Owners Loan 
Corporation and its affiliates, but to their dependents, and to employees of 
other branches of the Federal Government, at supposedly bargain prices. 
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The movement represents, it seems to me, a rank kind of unauthorized 
medical practice, and the fact that it is to extend into the state of Vir- 
ginia should be of interest to you. 

“No one in the House of Representatives has as yet manifested any 
active interest in this matter, and possibly your Representative Woodrum, 
a member of the House of Representatives Committee on Appropriations 
might be interested. There is, of course, no reason why other members 
of the Virginia delegation should not be appealed to, but Representative 
Woodrum is in a better strategic position to inquire into the situation, 
without the formality of a congressional investigation, when the Committee 
on Appropriations of which he is a member, is called on to consider the 
grant by the Home Owners Loan Corporation or its affiliates. 

“According to the Washington Post, December 4, an H. O. L. C. official 
undertook to justify the grant of $40,000 of the taxpayers’ money to this 
private corporation as follows: 

“Our board of directors decided that it was legal to make a two year 
$40,000 investment in the health of our employees, We have no intention 
of continuing the subsidy, as the G. H. A. is expected to become self- 
supporting. We look on this investment as similar to departmental installa- 
tion of air conditioning—and there’s no objection to that!’ 

“Of course, any such attempt at justification is ridiculous. 

“In the first place, there is no evidence that the investment made by 
the H. O. L. C. in air conditioning was not illegal. If the investment 
was made with funds that were not appropriated for that purpose, it clearly 
was illegal. More particularly, however, if the investment was made in 
air conditioning the homes of employees of the H. O. L. C. and its 
affiliates, the operation was clearly illegal, and the present activities of the 
H. O. L. C. and its affiliates extend into the homes of employees within 
the District of Columbia and within an area of from 10 to 20 miles from 
the boundaries of the District, for the proposal is to furnish medical, 
hospital and nursing service not only to employees of the government, but 
also to their ‘dependents.’ 

“The attempt at justification is moreover silly, in that the present grant 
was made without competitive bidding and although intended, allegedly, 
to provide medical, hospital, and nursing services, it was made to a lay 
body having no special knowledge of any of such services and possessing 
at the time of the grant no such services to sell. So far as I am informed, 
it has given no bond for the faithful performance of its duties under its 
contract or agreement, and of course, since the $40,000 is to be a grant, 
and not a loan, it has given no security for the return of the money. 

“All of these matters should actively interest your senators and repre- 
sentatives, and you might even interest them in the competition with 
independent medical practices in the state of Virginia that will be set up 
by this federal subsidy of a lay organization to buy and sell medical 
services for patients in the state. 

“Incidentally, I should have mentioned, above the fact that Senator 
King of Utah had announced his interest in the granting of the taxpayers’ 
money to this private lay corporation for furnishing professional services 
at bargain prices to government employees and their dependents. 


“Yours truly,” 


Q.—Now, Doctor, in this letter of December 8 to Dr. C. F. 
Simpson, president of the Virginia State Society, you men- 
tioned an article which appeared in THE JourNAL of Oct. 2, 
1937. Does that refer to the article which you wrote, Doctor? 
A—tThe article to which it refers was based on my report to 
the board of trustees of the American Medical Association. 
It was, however, substantially edited before publication. In 
other words, the article that was published on October 2 is not 
my report in toto. 

Q.—Is it substantially your report but representing what you 
have just described as the substantial editing thereof? A— 
t is. 

Q.—I now ask you to look at the exhibit which is before 
you. I think it is numbered 189 for the Government; and I 
will ask you to tell us what that exhibit is, 4.—It constitutes 
the text of my ‘letter of transmittal or my memorandum of 
transmittal to the board of trustees, to which is appended a 
memorandum for Dr. West and Dr. Fishbein relative to the 
possible publication of the report, and a carbon copy of what 
appears to be the report itself. I could not say whether it was 
or was not the report as submitted without comparing it with 
the original or without a carbon copy that has been in my own 
care all the time. It does not bear the imprint of the editing 
that I would have expected in the original copy. 

Q.—Doctor, over what period of time had you been working 
upon this report to the board of trustees? A—It was sub- 
mitted, as I recall, under date of Sept. 1, 1937, and I had been 
working on it substantially ever since I had received Dr. 
Verbrycke's letter of May 29, 1937, but more particularly since 
the resolution of the Board of Trustees instructing Dr. West 
and Dr. Fishbein to acquaint the medical profession of the 
country with the facts concerning the situation, 

Q—Do you recall for us now the date when Dr. West and 
Dr. Fishbein were authorized to acquaint the profession of the 
country with the facts concerning the G. H. A.? A—I do not 
recall the date. 

Q—Do you recall the month? A.—I believe it was at the 
June meeting of the Board of Trustees, 

Q.—Can you tell us what care you put into the preparation 
of the report? A.—I should say I put into it the utmost care 

ssible. I did not know just to what extent Dr. West and 

r. Fishbein might use it. They might use it as I had written 
it, or they might desire to base their own article on it. But in 


writing the report I made certain, beyond all possibility of 
doubt, that everything stated therein was not only correct, but 
that everything that was susceptible of being verified by refer- 
ence to documentary evidence of any kind had a proper notation 
so that anyone interested might resort to the primary source 
of information, Those notations appear in the draft of the 
report, 

(There was then read to the Jury again the complete article 
as published in THe Journat, Oct. 2, 1937, also in these 
proceedings on March 8, 1941, page 984 as U. S. Exhibits 
189 and 294.) 

Q.—What is that exhibit which you have before you, Doctor? 
A.—That seems to be the original, with various marks on it. 
° Q.—Is that the original of the report as you wrote it? A.— 
t Is. 

Q.—Does that contain, Doctor, the notations or references to 
the supporting proof or the bases upon which your report was 
made? A.—It does. It contains notations in the margin and 
changes in pencil and otherwise that were not made in the 
Bureau of Legal Medicine and Legislation. 

Q.—I am now going to show you, Doctor, what has been 
offered in evidence also in THe Journat for Oct. 2, 1937, 
Government Exhibit 293. It is the article which you state 
was substantially edited and appeared therein? A.—Yes, This 
(indicating) is the article. 

OQ.—Have you ever compared Exhibit 294 with Exhibit 293? 
A.—I have. 

Q.—Does 294 indicate those parts of the report as you wrote 
it, which were, as you say, substantially edited? 4—No. 
There is nothing there that indicates all of the editorial changes 
that were made. Some of the marks would suggest to me that 
some of the changes were noted on the manuscript. The place 
I note where there is a substantial change does not appear on 
the manuscript and wherein the article as published differed 
from the original manuscript. 

By a series of questions and answers Dr. Woodward then 
indicated the original documents which supported statements 
made in the article. On the incorporation material he said: 

‘It was based primarily on the articles of incorporation, but 
the reference to the contract was to the contract between 
H. O. L. C. and G. H. A., Inc., which we had tried in vain 
to get a copy of or to see. 

Q.—What had you personally done to try to get that contract 
or a copy of it? A.—I had paid two visits to the headquarters 
of H. O. L. C. I had sent a telegram on behalf of Dr. Fenton 
to Senator McNary; I had helped Dr. Cary to prepare a 
telegram for Representative Rayburn; I had learned through 
Mr. Hendricks, secretary of the Indiana State Medical Asso- 
ciation, that efforts had been made by him through a Repre- 
sentative in Congress or Representatives in Congress to obtain 
a copy of it, and, generally, I had turned to any source that I 
thought might yield up information on the subject, but I had 
failed to get the slightest information concerning it. 

Referring to the nineteen page prospectus, he said: 

“That was a memorandum that I believe has been offered 
in evidence, that I obtained, as nearly as I can recall, from 
Dr. Verbrycke at the time he made his visit, or about that 
time. 

On the Code of the District of Columbia he quoted directly 
from the Code of the District of Columbia, 1929, Title 5, 
Chapter 7, Section 179. 

When the report mentioned the relationships between various 
organizations, Mr. Leahy asked: 

Doctor, let me ask you in connection with so much of the 
article as I have read, to whom were you referring in that article 
where it says: 

“One prominent officer of the Federal Home Loan Bank Board, of the 
Home Owners’ Loan Corporation and of the Federal Savings and Loan 
Insurance Corporation, who is a member of Group Health Association and 
has given it his particular blessing, is listed also as one of the trustees 
of the Twentieth Century Fund, Inc., of which Edward A. Filene of 
Boston is listed as president and trustee’? 


A—John H. Fahey. 

Q.—What positions did he hold? 4.—He was president of 
the Twentieth Century Fund, or its board of trustees, and was 
the chairman of the board of governors of the Home Owners’ 
Loan Corporation. 

Q.—And where you stated that: 

“. . . according to newspaper reports the Federal Home Loan 
Bank Board has guaranteed an advance up to $100,000 to get the asso- 
ciation under way.” 


to what newspaper did you refer in your report to the 
board of trustees? 4.—There were several newspapers pub- 
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lished that; I think the original article probably carries a cita- 
tion, I am not sure. 

O.—Now, Doctor, did you find any reference in your original 
article there to any newspaper you had as authority for the 
statement in the article? A.—I did, on page 17 of the manu- 
script. It reads: 

“And according to newspaper reports the Federal Home Loan Bank 
Board has guaranteed an advance up to $100,000 to get the association 
under way.” 


And Washington Herald, Aug. 25, 1937. 

Q.—Now, in this report where you mention “Dues and Assess- 
ments,” the amount sufficient, and where you have discussed the 
check-off on Government payroll, what was the source or basis 
of your information when you made your report? d.—What 
purported to be the by-laws of the association. 


Q.—Will you kindly state now what the basis for these state- 
ments which appear in your report was? d.—The first state- 
ment, “the assignment of any claim against the United States 
that has not yet been earned is forbidden by statute, and even 
after a claim has matured it can be legally assigned, if it can 
be assigned at all, only by conforming with the conditions laid 
down by statute,” is based on United States Code 1934 Ed., 
Title 31, Section 203, and “the provisions of this statute have 
been held to apply to government salaries” is based on three 
decisions of the Comptroller of the Treasury, 22d Ops. Attorney 
General, 637; also Billings v. O’Brien, 45 Howard Practice 
(N. Y.) 392; Bliss v. Lawrence, 58 N. Y. 442. 

The reference to assignments of salaries by employees of the 
Department of Agriculture and of the Department of Commerce 
is based on U. S. Code 1934 Ed., Title 5, Chapter 9, Section 
529; and of the Department of Commerce is U. S. Code 1934 
Ed., Title 5, Chapter 10, Section 595. 


- . . . . . 


By Mr. Leahy: 

Q.—Doctor, would you kindly indicate for us on what basis 
you made the report as to the number, either actual or poten- 
tial, of the members of Group Health Association, as reported 
by you in that portion of your report which I have just read? 
A—In the original report I wrote: 


“The potential membership of the association, however, even as thus 
geographically restricted, will be considerably more than 115,912.” 


The authority for that statement was the Congressional Record 
of July 27, 1937, page 9,939. I say elsewhere: 


“The original certificate filed by Group Health Association in the office 
of the Recorder of Deeds of the District of Columbia makes eligible for 
membership all ‘employees of any branch of the United States Govern- 
ment Service other than officers and enlisted men of the United States 
Army and Navy.’ It makes no discrimination on account of race or color. 
Such employees number 840,159 and are scattered throughout the entire 
civilized world.” 


As authority for that I quote the Congressional Record of 
July 27, 1937, page 9,939. 

By Mr. Leahy: 

Q.—Doctor, with reference to those eleyen categories or 
classes of treatment which Group Health Association will not 
provide for its members, on what did you base that report? 
A.—Based on the by-laws of the Association, article 10, sec- 
tion 2; article 10, section 3; article 10, section 5. 

Q.—Now, Doctor, to what did you refer when you stated: 


“The effect of the withdrawal from private practice of even one-half that 
number,” 


which refers back to the figures 347,736 persons. 

6 shom are able to pay for medical services, will materially disturb 
mated okies in the District of Columbia and react against public 
interest.” 


A-—Under the setup of Group Health Association, Incor- 
porated, the cost of medical services to the members of the 
organization was to be paid in large part by the United States 
Government. If G. H. A. expanded its activities to a point 
where it took over a substantial part of the people of the Dis- 
trict of Columbia—rich and poor alike—the United States Goy- 
ernment subsidizing its services—it is quite obvious that the 
yarious doctors in the District of Columbia, with their plants, 
with their experience, and everything else, would not be able to 
compete on a fair, honest basis; and that is when medical prac- 
tice would be broken down by the subsidized practice, tending 
to destroy the medical profession. 
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O.—What did you mean when you said that it would react 
against the public interest? A.—Anything that destroys the 
medical profession anywhere reacts against the public interest. 

Q.—Now, Doctor, what was your authority for stating the 
population of the District at that time, as entered in your report 
or in your notation there? A.—I wrote “the population of the 
District was 486,869 in 1930,” citing as my authority the Chicago 
Daily News Almanac, 1937, page 130. 

Q.—I think you told us the source of your authority for the 
number of civilian employees of the United States Government 
here? A.—I believe I quoted the Congressional Record on that. 

O.—Yes, that was the Congressional Record. Now. Doctor, 
to what did you refer when you stated in your conclusion: 


“Physicians who sell their services to an organization like Group Health 
Association for resale to patients are certain to lose professional status.” 


A.—A physician’s primary duty is always to his patient, except 
in times of active military service when a man might owe a 
greater duty to the service of his country; and when a physi- 
cian makes a contract with a corporation in which he agrees to 
serve it, take his orders and instructions from it, or being always 
subject to the possibility of having to take orders and instruc- 
tions from it regardless of the welfare of the patient, he has 
lost professional caste and he is not serving his patients to the 
patients’ best interests; that is, he may not be. 

Q—Now, Doctor, again, on what did you base your stale- 
ment in the conclusion that: 


“Fees that are charged for medical services to the richer aml more 
liberally paid employees are to be identical with those charged employecs 
of the lowest grade, doing part-time work.” 


A—tThere is no provision in what were purported to be the 
by-laws of the Association, and which were the by-laws of 
the Association at that time, making any distinction in grading 
the dues to be paid by the members in any way in relation to 
their salaries. Even in the prospectus introduced in evidence, 
it is pointed out that it might be done so that the poorer, the 
more poorly paid employees would be paying a sum in propor- 
tion to their ability to pay—they actually would be paying more 
—but there was nothing of that kind subsequently done. As I 
say, the lowest paid employee of H. O. L. C. was to pay exactly 
as much for the services received and the right to receive those 
seryices as was to be paid by the highest paid officer in the 
whole H. O. L. C. 

Q.—Doctor, in the preparation of this report, with whom did 
you collaborate, if any one? A.— Well, I conferred with many; 
referred to many sources for information. I have in mind when 
you speak of collaboration one set of figures that might call for 
some statement, and that is as to the area to be covered in the 
activities of G. H. A. While the determination of that area 
was in rough limits stated and was more or less a matter of 
mathematical computation, I did confer with one of my assistants 
who had some engineering experience. 

Q.—With reference to your analysis of the by-laws, with 
whom did you consult? .A.—WNo serious consultation that I can 
recall. I examined them from time to time and studied them 
myself; they are clear. 

O.—Did you have any correspondence: did you have any 
authorization for it before you made this report, other than the 
one which you mentioned to us? A.—Only the general authori- 
zation that I had as director of the Bureau of Legal Medicine 
and Legislation to obtain and collate information at various 
times, and I made the report under those conditions to the 
Board of Trustees because they had ordered the General Man- 
ager, the Secretary and General Manager, to give the public 
information concerning the subject. I thought it might be well 
to make a report giving them the information I had been 
able to get. 

Q.—Did you in any way consult with or discuss, or corre- 
spond with any of the other defendants in this case other than 
Dr. West or Dr. Fishbein with respect to the authorization you 
just mentioned? A.—Not in respect to the authorization, no. 

OQO.—Did you at any time consult with anybody in the District 
Medical Society while preparing this report? A—Yes, I was 
back and forth between Chicago and Washington and talked 
with various members connected with the Association. 

O.—And what connection did those talks have with reference 
to your preparation of that report? A.—The only connection 
was in according the information to me I might use in the prepa- 
ration of this report. I don’t know of any one in the District 
of Columbia who had any direct knowledge that I was pre- 
paring such a report, but I was assembling information, I got 
some information from them and I used it in the report as I 
might have used it in other ways. 
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Marcu 17—Arrer Recess 
TESTIMONY OF DR. WILLIAM CREIGHTON WOODWARD 


DIRECT EXAMINATION (RESUMED) 
By Mr, Leahy: 
A! 


Q.—Doctor, I think you told us this morning, or possibly it 
was on Wednesday, that you attended a meeting of the District 
Medical Society some time in November 1937. A.—Yes, sir. 

Q.—There has been offered in evidence here the minutes of a 
meeting of the District Medical Society dated Nov. 11, 1937. 
Did you ever see these minutes before, Doctor? A.—I have 
glanced at them. I have never read them over or never 
examined them. I understood there were such minutes, but 
that’s all. 

Q.—Did you at the time that you spoke at the meeting of the 
District Medical Society speak from any prepared speech, or 
was it extemporaneous? A.—It was an extemporancous speech. 

Q0.—Now, when you got to the Medical Society do you recall 
how it was that you made any statement which you did make? 
A—Well, I was asked to speak, and I spoke. 

Q.—Now, do you recall, first, how it was that you came to 
speak? A.—Well, motion was made by Dr. F. R. Hagner, duly 
seconded and adopted, that Dr. W. C. Woodward be heard at 
this time. 

Q.—Now, in the minutes reported as having been stated by 
you it says, “Dr. Woodward, in addressing the Society, said 
he felt very much at home in this Society, although he noted a 
lot of new faces. He said that Drs. Hooe and McGovern had 
stated the situation very clearly in so far as it relates to the 
American Medical Association. He stated the problem is not a 
local problem.” To what did you refer there, Doctor? A.—I 
referred to the fact that Group Health Association, Inc., had 
national backing and had taken out a charter not limiting it in 
its operations to the District of Columbia but enabling it to 
operate anywhere in the United States so far as the laws of the 
several states permitted foreign corporations to do business 
within their respective confines. 

Q.—Do you recall that there was offered in evidence an 
exhibit by the Government which purported to be a report of 
the conference of November 6 in Chicago between you and the 
representatives of the District Medical Society? “4.—Yes, to 
the best of my recollection, that such an exhibit was offered. 

Q.—But at this particular time, Doctor, do you recall or have 
you had an opportunity now to read over to tell whether or not 
those minutes record verbatim what you said? A.—Obviously 
not, no. They refer to me in the third person: “He stated, for 
instance, that we all recognize.” “He felt.” 

Q.—Will you see, more particularly with reference to the last 
two paragraphs, whether that reports in substance about what 
you said? d.—That’s the summary of what I said, my con- 
clusions after making the general statement. 

Mr. Leahy—The conclusions were: 

“Dr. Woodward continuing stated that the Society has before it what is 
clearly a legal problem. A group of men such as the Society not familiar 
with methods of law is hardly in a position to handle the problem itself. 
He was of the opinion that it would wear them out. He felt that the 
Society must have competent counsel that will guide the matter for it, 
counsel in which the Society has confidence, in order that the members 
may go about their practice confident that their interests are being taken 
care of. He said Mr. Fenning could advise the Society with respect to 
counsel. He felt it was important that the best legal counsel be obtained. 
He added that the American Medical Association would cooperate in 
every way. 

“In conclusion Dr. Woodward said that the plan outlined of laying 
the evidence before the corporation counsel and district attorney, showing 
them it is their duty to act, to counsel them to act, and if they will not 
act, appeal to Congress is the only course. My own judgment is that with 
the law as clear as it is you will have no difficulty in having proceedings 
instituted for the unlawful practice of medicine by a corporation and 
engaged in the business of insurance without having properly qualified.”’ 


By Mr. Leahy: 

Q—Doctor, do you recall whether at any other time in the 
course of that meeting you again gave advice to the Society 
along that same line? A.—I think that was about the last thing 
I said, but I made some comments before the meeting adjourned. 

Q.—Am I now pointing to that particular portion which 
apparently records what was stated at that time? d—That is 
what I said near the close of the meeting. 

Mr. Leahy: 

“Dr. W. C. Woodward was called on. He pointed out that the Society 
voted to employ counsel to look after the interests of the Society. He 
advised strongly that no further steps be taken until the Society has the 
advice of counsel. He felt sure Mr. Fenning would agree with him when 
he expressed the opinion that it is not desirable to try a case in the news- 
papers. He said the Society should be guided by the wishes of counsel, 
even if the resolutions are delayed. 


By Mr. Leahy: 


Q.—Who was Mr. Fenning, Doctor? A.—Mr, Fenning was 
the counsel for the Medical Society of the District of Columbia 
and had been acting in that capacity for a number of years on 
what was, you might say, a purely nominal retainer. It was 
obvious that added counsel would be needed if they were going 
to handle a matter of this kind. 

Q.—Doctor, with respect to the various exhibits which have 
been offered in evidence from the District Medical Society, 
more particularly the minutes of the meetings which were held, 
what connections, if any did you have with any other meeting 
of the District Medical Society than the ones whose minutes 
I nel just called to your attention? A.—None that I can now 
recall, 

Q.—And with reference to the matters and things contained 
in those minutes which were read, having been offered in evi- 
dence, what knowledge had you, up to the time of their being 
ole to this jury, about the contents of those minutes? A.— 

one. 

Q.—With reference to letters which were read as having 
either been written by or received by Dr. Cutter and Dr. West 
and Dr, Leland, what knowledge had you of those letters, other 
than the ones which have been brought to your attention, up to 
the time that they were read to the jury in this case? A— 
None that I now recall. I had practically no knowledge of any 
correspondence in which Dr. Cutter was engaged except the 
Ireland letter that has been offered in as an exhibit. 

Q.—For instance, what connection had your Bureau with the 
Bureau of which Dr, Cutter was the head? A—Very little. 
We were on one floor of the building; he was on the other. 
We were engaged in one field of activity; he in another; and 
it was the first time we were called on to suggest or advise 
with respect to any course of action to be taken by the Council. 

Q.—What consultation with or conferences have you had with 
Dr. Cutter about G. H. A.? A—None. 

Q.—Other than the meeting which you mentioned this morn- 
ing, when you stated that the Board of Trustees authorized the 
Editor and the General Business Manager of the A. M. A. to 
acquaint the profession with the facts with regard to G. H. A, 
what consultations or conferences had you either with Dr. West 
or Dr. Fishbein? A —I was frequently in conference with 
Dr. West. He was the responsible officer of the Association 
generally. At times in those conferences the matter of G. H. A. 
would come up, undoubtedly; although at the present moment 
I could not state any particular conference in which the matter 
was discussed. With respect to Dr. Fishbein, who was oper- 
ating THE JouRNAL, conferences were very much less frequent, 
and I recall no particular conference with him except in rela- 
tion to the publication of the article that has been referred to. 

Q.—What connection has your Bureau or did your Bureau 
have during this period of time we have been discussing with 
the Bureau of which Dr. Leland is the head? A.—Dr. Leland’s 
Bureau was located on the same floor as my own, and we 
naturally drifted more or less frequently in, each into the other's 
offices. We did not ordinarily have formal conferences, and 
except on the occasion of my visits to Washington with Dr. 
Leland, I know of no specific action that was taken as the result 
of a joint agreement between us. He might come in and ask 
a question, show me a letter, go back; I might do the same 
thing, with respect not only to Group Health Association but 
with respect to many other matters, matters relating to the 
practice of medicine, and things of that sort. 

Q.—Do you recall ever having heard any letters—heard before 
about any letters which were written by or received by Dr. 
Leland or members of his Bureau, which were read to this jury, 
prior to their reading? A.—No. 

Q.—Do you recall having heard about any of the letters 
which were written by any of the defendants in this case, other 
than the American Medical Association officers, before they 
were read to the jury in this case? A—And those that came 
from the Medical Society of the District and its officers? 

Q.—Yes. A.—I saw those, of course. But the other letters 
were new to me at the time of their being offered in evidence. 

Q.—Doctor, at any time, in connection with anything which 
you did with relation to the writing of the article, your report 
to the Trustees, did you conspire with any one for the purpose 
of restraining trade in the District of Columbia? A—To the 
best of my knowledge I did not. 

Q.—Or did you conspire with anybody for the purpose of 
restraining Group Health Association, Inc., in its business of 
arranging for the provision of medical care and hospitalization 
to its members and their dependents on a risk-sharing prepay- 
ment basis? 4.—So far as any act that I participated in relates 
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to that, I will say that my efforts were confined rather to 
restricting Group Health Association, Inc., to the confines of 
the law, through the District Attorney and Corporation Counsel. 

O.—Did you personally visit the District Attorney? d—No. 

O.—Did you personally visit the Corporation Counsel? A.—No. 

O.—Did you ever at any time conspire together for the pur- 
pose of restraining the members of Group Health Association, 
Inc., in obtaining by cooperative efforts adequate medical care 
for themselves and their dependents from doctors engaged in 
group medical practice on a risk-sharing prepayment basis? 
A—The answer is the same as before, that I did not conspire 
in any way to prevent them from obtaining such service by any 
lawful methods. 

O.—Did you at any time ever talk to anybody connected with 
G. H. A.? A.—Only at the time of my visit there about June GE 

Q—And that was with whom? A.—Well, it ended up with 
Mr. Zimmerman. Before I had seen Mr. Penniman I had seen 
three or four other persons, having been passed around from 
one to the other before I reached Mr. Zimmerman. 

O.—What attempts had you ever made with respect to any 
of the doctors on the staff of Group Health Association, either 
to prevent them from becoming members or from remaining 
members of the staff? 4 —None whatever. 

O.—Did you at any time, in anything you did, Doctor, attempt 
to prevent any member from joining Group Health Association 
or from remaining a member of Group Health Association? 
A —I did not. 

Q.—Did you ever conspire together with any one for the pur- 
pose of restraining the doctors serving on the medical staff of 
Group Health Association, Inc., in the pursuit of their callings ? 
A—Never. 

Q.—Did you ever conspire with anybody for the purpose 
of restraining doctors (not on the medical staff of Group 
Health Association, Inc.) practicing in the District of Columbia, 
including the doctors so practicing who are made defendants 
herein, in the pursuit of their callings? A—wNo. 

O.—Did you ever conspire with anybody for the purpose of 
restraining Washington hospitals in the business of operating 
such hospitals? 4.—I never did. 

Q.—What knowledge if any did you have with reference to 
any activity which has been testified to in this case with rela- 
tion to hospitals, by anybody? A.—I may have heard the 
matter discussed at the Nov. 11 meeting, 1937, if it was dis- 
cussed there, and possibly at the conference, but the subject of 
action looking toward restraining the hospitals never came to 
my individual attention. 

Q.—When is the first time you ever heard anything in con- 
nection with restraining Washington hospitals in this case? 
A.—It may have come up at that November meeting. I am 
not sure about that. 


(In response to detailed inquiries Dr. Woodward disclaimed 
any relationship to discussions or actions of the District Medi- 
cal Society at its meeting of Noy. 3, 1937.) 


By Mr. Leahy: 


Q.—Doctor, just one question I omitted to ask you this 
morning with reference to the report which you made to your 
Board of Trustees, and that was in connection with that 
statement made therein wherein you stated that there was some- 
one who was a high official in the H. O. L. C. or Home 
Owners Loan Corporation who was interested in the Twentieth 
Century Fund of Edward A. Filene. Do you remember that, 
which you mentioned in your report? A.—Yes. 

Q.—On what information was that statement made in the 
report in connection with the Twentieth Century Fund and 
Edward A. Filene? A.—The first reference to the Twentieth 
Century Fund that came to my notice was, I believe, in Dr. 
Verbrycke’s letter, where it was rumored that the Twentieth 
Century Fund was behind the whole movement. 

O.—Now, did you, in that connection, before you made 
your report to the Board, make an investigation of that subject? 
“4,—I examined the annual reports or some of the annual reports 
of the Twentieth Century Fund. 

OQ.—And what did they disclose to you? A.—They disclosed 
that for a year or a year and a half, possibly longer, before 
Group Health Association had incorporated the Twentieth 
Century Fund had been actively at work_on the Home Owners 
Loan Corporation to induce the Home Owners Loan Corpora- 
tion to take up some group health scheme, et 

Q.—And was there any financial obligation or contribution 
reflected? “ : 

Mr. Lewin:—Wait a minute. oe 

The Witness:—1 don’t recall anything of the kind in those 
reports that I had in my possession at that time. 
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By Mr. Leahy: 


O.—Well, is that the basis on which you made that statement 
in your report? A.—It is. 

Q.—Doctor, there is one other matter which I understand 
has been offered in evidence and which I apparently overlooked. 
Minutes of a meeting dated April 6, 1938 (indicating) of the 
District Medical Society. ; 

Minutes of the business meeting of the Medical Society of 
the District of Columbia held April 6, 1938 at 8 p. m. I shall 
now turn on to page 10 and page 11, more particularly page 11, 
and I shall ask if you will just glance your eye down hurriedly 
over that page, Doctor, and see if that refreshes your recollec- 
tion. A.—Yes. This apparently represents my presence at 2 
meeting that I had entirely overlooked, on the date you named. 

Q.—Now, having read that over, Doctor, do you recall the 
occasion on which you were present at that date? 4d.—From 
references there in the minutes, my presence was probably 
occasioned by efforts that were being made to have a congres- 
sional investigation of the American Medical Association, I 
had been in Washington once and probably oftener in connec- 
tion with the matter and had conferred with the author of that 
resolution, the resolution proposing an investigation, and certain 
other members of Congress with respect to the matter. 

Q.—And having glanced over what was reported or recorded 
as having been said by you there, does that in substance state 
what you told the—? A.—It does. 

Mr. Leahy: 


“Dr. Woodward said that there was very little that he could add to what 
Dr. McGovern had said. He briefly outlined the activities of Group Health 
Association, stating that it was organized to serve persons of unlimited 
means—from the highest paid officials to the charwoman, willing to keep 
up payments. It has been stated that Group Health Association was 
formed to relieve undue amount of expense on account of sickness on the 
part of employees of the Home Owners Loan Corporation. This had not 
been proven to be necessary. It was brought out that the Group Health 
Association was incorporated, not to serve those employed in the District 
of Columbia, but to provide medical service to every officer and employee 
of the United States Government except officers of the Army and Navy. 
He cited his experience with his investigation of Group Health Association, 
his visit to the offices of the Home Loan Bank Board, and his attempts 
to see a copy of the original contract. 

“Dr. Woodward added that Group Health Association is an illegal setup 
tonight. He was inclined to believe that it would not welcome a public 
investigation by Congress. The matter of $40,000 would be inquired into. 
Already there are signs of weakening on the part of Group Health Associ- 
ation. Since the statement by Congressman Shafter that Group Health 
Association would be investigated, there has been very little in the press 
concerning the matter. He had information to the effect that Group 
Health Association had addressed letters to several Congressmen, asking 
for interviews. It seems that the Association is intent on gaining the good 
will of members of Congress in order that it will escape a public investiga- 
tion. Dr. Woodward was of the opinion that if there was an investigation 
it would cover Group Health Association as well as the Medical Society 
of the District of Columbia and possibly the American Medical Associa- 
tion. He did not feel that the local Society had anything to fear. He 
was sure the American Medical Association had nothing to fear. He 
doubted that any investigation would ever be held. The expense alone is 
apt to discourage the committee on rules.” 


Q.—Was any investigation ever held, Doctor? A.—No. 
Q.—Either of Group Health or the American Medical Asso- 
citation? .d.—None. 


CROSS EXAMINATION 

By. Mr. Kelleher: 

Q.—Dr. Woodward, in connection with your activities with 
reference to G. H. A. you were engaged first in making 
proposals seeking to forestall the growth of G. H. A.? A—No. 

Q.—Let me show you Exhibit 293, a photostatic copy, and 
ask you if that isn’t your letter. A.—It seems to be. 

Q.—And in that letter don’t you say that you have no 
further proposals at present looking toward forestalling the 
growth of Group Health Association? A.—I do. F 

Q.—Dr. Woodward, as I understand your testimony on direct 
examination, it is that you first became interested in Group 
Health Association after you received the letter from Dr. 
Verbrycke on May 29, 1937; is that correct? A.—The letter 
was dated May 29. 

O.—Received a few days afterward? A.—Yes, that is correct, 
with that modification. 

Q.—And then you conferred with Dr. West? A.—Yes. 

O.,—And came to Washington? A—yYes. 

O.—And in the course of your visits here in Washington 
you finally arrived at Mr. Zimmerman’s office, did you not? 
A.—Finally, yes. : 

Q.—You had no difficulty seeing Mr. Zimmerman the first 
time? A—Oh, yes; great difficulty. 

O—You did see him? A—In the end, yes. 

O.—And you talked with him? A—Yes, 

Q.—And do you recall that—? 
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Mr, Lewin (sotto voce): Did he have an appointment with 
him? 

By Mr. Kelleher: 

O—You recall, do you not, that at that conference you 
asked him whether the Public Health Service was not supposed 
to supply medical service to government employees? A—I 
may have asked that question of Mr. Zimmerman, I did ask it 
of the messenger boy who took me to Mr. Zimmerman’s office, 
who gave me the first information that I had concerning the 
existence of a contract between H. O. L. C. and G. H. A. 
for the supervision of the emergency rooms of H. O. L. C. 
and for the examination of applicants for treatment. I may have 
repeated the question when I got to Mr. Zimmerman’s office, 
but I don’t know. 

O—Well, didn’t you tell Mr. Zimmerman that it was your 
understanding that the Public Health Service was to take care 
of government employees? A—I told the young man that, 

Q.—You think he told Mr. Zimmerman? A—I don't recall 
having done so. I may have done so. 

Q.—Do you think you told Mr. Zimmerman that if the 
Government could make loans to H. O. L. C, or to G. H. A. 
there was no reason why loans couldn’t be made to other groups 
throughout the country? A.—I am quite sure that I did. 

Q—Now, you didn’t have any appointment to see Mr. 
Zimmerman when you saw him the first time, did you? A.— 
I had never heard of him before. 

Q.—Never heard of him before. Now, after you talked with 
vie ae you went to Atlantic City, did not not? 

—I did. 

Q.—And you left this matter to the Board of Trustees at 
Atlantic City? A.—I did. 

Q.—And did you report the substance of your conversation 
with Mr. Zimmerman to the board? A—I did. 

Q.—Now, did you attempt to locate Dr. Brown at Atlantic 
City? A—No. I didn’t know Dr. Brown except as Dr. Brown. 

Q.—Yes? You didn’t see him at that time? A—There were 
a great many Doctors Brown there. 

Q.—And you didn’t see him at Atlantic City? A—No. 

Q.—Did you look for him on the register? A.—No. 

Q.—Now, when you came back to Washington did you have 
an appointment to see Mr. Zimmerman the second time? A.—No. 

Q.—As a matter of fact, you left a message, did you not, 
telling him that his entire set-up was unlawful? A.—lI did. 

Q.—You never heard from him again then? A.—Never. 

Q.—Now, when you went back to Chicago was the next 
matter concerning G. H. A. that came to your attention the 
letter from Dr. Herbst to Dr. West? A —Possibly. The dates 
of the letter will show that. 

Q.—Yes. A.—I have no recollection of the chronology of the 
whole affair. 

Q.—And Exhibit 106 shows that that letter was dated June 
25, 1937. A—I probably saw it. 

Q.—You testified that you saw that letter, did you not? 
A—Yes. I could say better if I saw the exhibit. : 

Q.—You testified that you contacted Dr. Herbst about this 
letter, did you not? A—Yes. 

—Did you not contact Dr. Verbrycke about it? A—I saw 
him later; yes. 

5 Q.—Did you not telephone him? 4.—I don’t recall having 
one so. 

Q—Do you not recall—. A—If I was in Washington I 
probably telephoned for an appointment. 

—Were you in Washington between June 25 and June 28? 
A.—That I do not know. I have no record of my numerous 
visits here. I would come and go without keeping records of 

e visits. 

Q—Were you in Washington between the time you came 
back from Atlantic City to Washington and the time you came 
to Washington on July 14? A—I am quite sure I was, at 
least once. 

Q.—Do you not recall that you called Dr. Verbrycke on June 

concerning the statement in Dr. Herbst’s letter that the 
District Medical Society was going to go along with G, H. A. 
if it could do so and save its face? A—No; I have no recol- 
lection of any such message. 

0.—I have a photostatic copy of Exhibit 177 which purports 
to be a memorandum which has been identified as a memo- 
randum of a conversation which you had over the telephone 
with Dr, Verbrycke on June 28 tnendite a document to the 
witness), .—If that conversation was over the telephone I 
do not recall it. 

O—Will you look at this a moment and tell us now whether 
it on not reflect the true facts? d.—Oh, yes; it reflects the 
true facts, 

O.—Does it not say that about 4 o’clock on June 28 “I talked 
with Dr, J, Russell Verbrycke in Washington”? A—Yes, 


Q.—Does not that indicate it was a telephone conversation? 
A.—Not at all. 

Q.—It does not? Would you say it was not a telephone 
conversation? A.—I would say I have no recollection of its 
having been a telephone conversation, It may have been, but 
I do not believe it was. 

Q.—Let me show you a photostatic copy of another memo- 
randum written by you. Will you examine it and identify it as 
your memorandum? 

Mr, Leahy:—What is the number of it? 

Mr, Kelleher:—It is not in evidence yet, Mr. Leahy. 

A,—That seems to be a memorandum that we made, 

Mr, Kelleher:—I offer this in evidence (handing the same to 
Mr. Leahy), 

Mr, Leahy:—No special objection, if your Honor please. 

Tue Court :—It will be admitted. 

Mr. Kelleher: 


U. S. EXHIBIT 657 

“No official communication was received from any officer of the Medical 
Society of the District of Columbia concerning the developments there 
represented by this report. The fact that representatives of the Society 
had been in conference with representatives of the Group Health Associa- 
tion, Inc. and a summary of results came to the notice of the American 
Medical Association first through its mention incidentally in a letter from 
Dr. W. P. Herbst to Dr. West, concerning the entire matter, On the 
basis of that letter Dr. Woodward telephoned to Dr. Verbrycke concerning 
the situation and as a result received the accompanying report and the 
Promise of a copy of the minutes of the conference.” 


By Mr. Kelleher: 


Q.—Does that now refresh your recollection as to whether 
or not you telephoned Dr, Verbrycke concerning the letter? 
A.—I assume I did or I would not have written the memo- 
randum. 

Q.—When you talked with Dr. Verbrycke do you recall that 
you referred to the statement in the Herbst letter that the 
District Medical Society intended to go along with G. H. A. 
if it could do so and save its face? A.—I may have done so. 
I cannot claim any accurate recollection of the telephone con- 
versation on June 29, or thereabouts, in 1937. 

Q.—Referring to Exhibit 177, see if this correctly states the 
facts: 

“About 4 o'clock p. m., June 28 I talked to Dr. J. Russell Verbrycke 
Jr., Washington, D. C., relative to certain statements in the letter just 


received by Dr. West from Dr. William P. Herbst relative to Group 
Health organized under the auspices of H. O. L. C."’ 


A.—That. memorandum is correct. I will stand by that. 

Q. (Continuing reading) :— 

“T referred particularly to Dr. Herbst’s statement that the representa- 
tives of the Medical Society of the District of Columbia who met with 
representatives of the Association plan to go along with the Association 
if they could do so and save their faces.” 


Is that statement correct? A.—If it is in there, it is correct; 
and I assume you read it from that memorandum. 

Q—Did you not then suggest to Dr. Verbrycke that you 
did not see how the Society could go along with G. H. A. with- 
out violating the principles of medical ethics of the American 
Medical Association? A.—I believe I did. 

Q.—And did not Dr. Verbrycke tell you that Mr. Penniman 
had stated that they had the same right to look after their 
eaiplay ens as any private corporation had? A—TI believe he 

id. 

Q.—And did you not tell Dr. Verbrycke that in your opinion 
you thought the representatives of H. O. L. C. had done some 
tall bluffing? A—I did. 

Q.—Do you recall that Dr. Verbrycke stated that he did not 
believe that to be the case, because Mr. Penniman was not the 
type who would do that? A —I don’t believe those are Dr. 
Vashiovsiws words, 

Q.—Is that the substance of it? A—Not exactly. 

Q.—What, exactly, did he say? A.—Dr. Verbrycke wrote 
that he felt confident that that would not be the case—the 
matter of bluffing—because Mr. Penniman was a high official in 
the H. O. L. C. and a smart man. 

Q.—Do you recall Dr, Verbrycke saying that? A—Yes. 

Q.—Do you also recall that you said that would be the type 
that would do the bluffing? 4—Yes. 

Tue Courr:—Has not that just been read to the jury? 

Mr, Lewin:—It was read to the jury by us on direct, and 
then by counsel for the defense. 

Tue Courr:—That does not justify reading it twice. 

Mr, Kelleher:—1 did not intend to, but I just wanted to get 
this gentleman’s recollection of the matter. 

Tue Court:—His recollection when he wrote that memo- 
randum was much better than it would be now, don’t you 
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Mr. Kelleher:—I would like to see what he recalls now, if 
I can, your Honor. 

By Mr. Kelleher: 

Q.—Do you not recall that Dr. Verbrycke sent you a report 
which he had written as of June 21, 1937? A.—I do not recall 
anything of the nature of a report or of the date of the report. 
I received, as I recall it, from Dr. Verbrycke a carbon copy 
of a letter that he had sent to Dr. McGovern about that time. 
If that is what you refer to, I received that. 

Q.—I am not referring to that. That letter is dated July 
12, 1937, is it not? A.—I don’t know. 

O.—Let me show you a photostatic copy of it and ask you 
whether it is not dated July 12, 1937 (handing a document to 
the witness) ? A.—This is; yes. 

O.—And the telephone conversation, of course, was June 28, 
was it not? A.—Yes. 

O.—Did not Dr. Verbrycke at that time state that he would 
send you by air mail special delivery a copy of the report which 
his subcommittee had made to the Executive Committee of the 
Medical Society? .—I believe he did. 

O—Do you recall that you received that report? 
sir; I do not. 

O.—Will you look at Exhibit 36, which is the minutes of the 
Medical Society, and examine the report which I show you and 
eae whether you ever saw that report before? A.—lI believe 

id. 

O.—So that in addition to the letter of July 12, 1937, you also 
received the report of Dr. Verbrycke to the Executive Com- 
mittee? A.—I believe I did. 

O.—Do you recall that in that report it was stated that 
G. H. A. “as now constituted” was unethical and that members 
of the Society cannot become members of the staff of that 
organization and still remain members of the District of 
Columbia Medical Society or the A. M. A.? 

A—I don’t recall a detail of that sort. It may have been 
in there. 

Mr. Leahy:—What is the date of those minutes? 

Mr. Kelleher:—June 21, 1937. 

By Mr. Kelleher: 


O.—You read this report, did you not? A.—At that time, 
yes. I do not recall ever having seen it since. 

Q.—You also received, did you not, a copy of the transcript 
of the meeting between the representatives of H. O. L. C. and 
the Executive Committee on June 24, 1937? A.—lI received 
a transcript of the minutes of one such conference. What the 
exact date of that conference was I do not know. 

Q.—Did you read that transcript at the time? A—TI did. 

Q.—Do you recall that Mr. Penniman and Mr. Zimmerman 
and Dr. Brown explained the G. H. A. plan to the Executive 
Committee? A—They told something about it. 

Q.—Did they explain what it was? A —Within limits; yes. 

O.—A prepayment plan? A.—Yes. 

Q.—Group practice? A.—Yes. 

OQ.—Salaried personnel? A.—Yes. 

Q.—And also to be financed in some way for the first two 
years by the H. O. L. C.? A.—I do not recall that last state- 
ment. That may have been said too, 

Q.—Dr. Woodward, when you undertook, as a result of the 
meeting of June 29, 1937 of the Board of Trustees of the 
American Medical Association to investigate G. H. A. you also 
had another duty, did you not, as result of the delegation to 
the Board of Trustees at the June 29 meeting? A.—You mean, 
the duty of proceeding to Washington? 

O—Yes. A.—Yes. 

Q.—Why were you authorized to proceed to Washington? 
A.—To confer with representatives of the Medical Society of 
the District of Columbia. 

Q.—Was it to confer or to advise the Medical Society of the 
District of Columbia? A.—My recollection is, now that you 
speak of it, that the memorandum ended up with the statement 
that we were to advise the Medical Society of the District of 
Columbia if it would take advice. : 

Q.—So that you had two duties: first, to obtain what 
information you could and, second, to advise the Society if it 
would take advice? A—One duty, if you will; it is all one 


A.—No, 


duty. 

O-—But you did not mean to leave the impression with the 
jury during your direct examination that all you were doing 
was to obtain information? A.—I do not think I left any such 
impression as that. ; : 
me vou may not have, but I wanted to clear it up if you 
did. A.—It has been repeatedly shown in the evidence that I 
advised them to take legal counsel. That was my advice. 
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QO.—You were advising them throughout the period—? A.— 
I advised them to take legal counsel, every chance I got to 
give any advice. 

Q.—Before you came to Washington on July 14, 1937 you 
had received the second Verbrycke report, that is, a letter from 
Verbrycke to Dr. McGovern dated July 12, 1937, had you not? 
A—tThe letter will show. I cannot recall whether I had it in 
my possession before I left Chicago or not. The time stamp 
will show, however. 

Q.—As result of your receiving that report you knew, did 
you not, that the Society in the District of Columbia was 
considering as one alternative policy the disapproval of G, H. A 
and “active combat with all measures at our command”? A,— 
There was some such suggestion in Dr. Verbrycke’s letter. I 
do not recall that the District of Columbia Medical Society had 
ever adopted his letter as a guide for its official action. 

O.—But at least you knew as of the time you received that 
letter that the Society was considering that? A.—I knew that 
Dr. Verbrycke had written a letter to that effect. But that is 
all I knew. 

Q.—And he had been on the first subcommittee appointed 
by the Society to consider G. H. A.? A.—I do not know that 
he was. 

O.—At least he was the one that contacted you and asked 
you to come in? A.—Yes; and he said he was about to retire, 
and I think that in his second letter he said he had no official 
status. 

Q—But until he retired he was on a subcommittee, was he 
not? A.—That I do not know. 

Q.—When you came here in June you talked with Dr. 
Verbrycke, did you not? A.—I did. 

Q.—And did you not learn as of that time that he was on a 
committee of the Society to study G. H. A.? A.—I knew that 
he had some official position, some connection with the District 
of Columbia Medical Society, but that it had any specific rela- 
tion to G. H. A. I did not know; and my recollection is that 
of the same date that Dr. Verbrycke wrote me, he wrote to 
Group Health Association, Inc. saying that the existence of the 
organization had been called to his attention and begging them 
to send him a copy of their constitution and by-laws and any- 
thing else that might enable the Medical Society to give con- 


sideration to that organization. 


Q.—Did you not also know as a result of the Verbrycke 
letter that the proposal of Dr. Verbrycke concerning opposition 
was that failure ‘to place a cooperative on the approved list 
of the Society would automatically prevent consultations? A— 
I think he may have made some such statement, although I do 
not recall that he did. “2 

Q.—Did he not also state that another means of opposition 
would be by preventing doctors connected with G. H. A. from 
being placed on the courtesy staffs of local hospitals? A— 
That may have been Dr. Verbrycke’s opinion and he may have 
stated it. It was not the official action of the American Medical 
Association or the District of Columbia Society. . 

Q.—Do you know it was not the official action of the District 
of Columbia Society? Do you not know that it was reported 
as the report of the Executive Committee—this letter? A—Iit 
may have been of the Executive Committee of the Society. 

O.—Then it became the official action of the Executive Com- 
mittee? A—Yes; the Executive Committee only. ; 

O.—It is true is it not, that Dr. Verbrycke stated this possible 
policy in his letter to Dr. McGovern? A—I believe he did. 

Mr. Lewin:—What is it that you have reference to? Read 
that portion of it. 

Mr. Kelleher:—In the first place, as one of the four recom- 
mendations. Suppose I read them all: 

“First. Approval of cooperatives as at present outlined. 

“Second. A laissez faire attitude of seeing what will happen. 

“Third. Disapproval and active combat’— 

Tue Court:—Mr. Kelleher, that has just been read. 

Mr. Kelleher:—Your Honor, what I want to bring out is the 
knowledge of Dr. Woodward as to the plan of the Society. 

Tue Court:—He admitted that he received that letter and 
saw it, and it has just been read to the jury. There is no 
point in going all over it again. He admitted he received the 
letter, and it has been read. 

Mr. Kelleher:—I understand that, your Honor; and the only 
reason I do it is to make my examination intelligible, Other- 
wise it might be difficult for the jury to understand what I was 
getting at a little later. 

Tur Court:—I appreciate the need of reference to letters 
when there are so many documents, but I do not want you to 
go too far in that, 

Mr. Kelleher:—1 will try to avoid that. 

The Witness:—I believe the statement, however, that I had 
knowledge of that as the action of the Medical Society of the 
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District of Columbia is not correct, because I had no such 
knowledge, and I just stated that I understood it was the action 
of the Executive Committee. 

By Mr. Kelleher: 

Q.—I am satisfied with that, Dr. Woodward. The matter we 
are now referring to is the following alternatives of policy: 


1, Approval of cooperatives as at present outlined. 

2. A laissez faire attitude of seeing what will happen. 

3. Disapproval and active combat with all measures at our command. 

4. Disapproval of all other plans and the offer of prepay medicine 
through the Medical Society (a) either as a Society subsidiary or (b) 
through a change in the medical-dental service bureau. 

“The first of these proposals is manifestly an impossibility. The second 
alternative involves inertia more than any other factor. Active opposition 
is impossible at present. Whether it is advisable is another matter. 
Unless sonje substitute plan can be suggested, failure to place a cooperati¥e 
on the approved list of the Medical Society would automatically forbid 
any consultation by members of our Society. Any full-time employee of 
the Corporation could probably easily fail to be put on the courtesy list of 
the hospital for one reason or another without the fact of his connection 
with the cooperative being even mentioned. In fact, any combative method 
would necessarily have to be camouflaged to the nth degree.” 


It is your testimony now, is it not, that you read this copy 
of Dr. Verbrycke’s letter to Dr. McGovern? A,—Yes; I read 
that letter representing Dr. Verbrycke’s opinion without employ- 
ing any adoption by the Medical Society of the District of 
Columbia or any approval by the American Medical Association 
or by me. It is a matter of opinion. It is an argumentative 
suggestion of all the possibilities of what might be done and, 
by implication, what might not be done, and it goes no further. 

—And you also know at the same time that this was the 
report adopted by the Executive Committee of the Society ? 

Mr, Burke:—If you have a record that shows that is not true, 
why do you ask the question? Look at the record. 

Mr, Lewin:—It was adopted by the McGovern committee ; 
it was referred to the Executive Committee, and it was laid on 
the table for further consideration. 

Mr. Burke:—Yes. Why lead him to say the Executive Com- 
mittee adopted it? 

Mr. Lewin:—He is not. 

By Mr. Kelleher: 


Q.—Did you know those facts? A—When you said it was 
adopted by the Executive Committee I accepted your statement. 

Q.—Did you know it was a report adopted by the subcom- 
mittee? 4—No; I did not know any of the details—or if I did, 
they have passed from my mind. 

Q.—You knew it was under consideration, at any rate? 

Tue Courr:—Let us take a short recess. 


By Mr. Kelleher: 


Q—Dr. Woodward, as a matter of fact you did learn, did 
you not, that the Society had issued an approved list of organi- 
zations from which Group Health Association was omitted? 
A.—I learned that they had issued an approved list. Later I 
heard incidentally that Group Health Association had been 
omitted. There was nothing on the list that I personally 
received from the Association that indicated even the existence 
of Group Health Association. 

Q—Dr. Woodward, you testified the other day—I guess it 
was last Wednesday—that you received the approved list at your 
home, did you not? 4.—Yes. 

Q.—And you testified that you took it to the office, did you 
not? A.—Yes, sir. 

Q—And you also testified that you took it to the office 
because you felt that it might be useful if any inquiries came 
up concerning Group Health Association? A—Yes. 

Q.—And, as a matter of fact, Group Health Association’s 
name does not appear on this list, does it? A.—So I understand. 

Q.—Did you not understand that Exhibit 45, which is the 
letter from Dr. Conklin addressed “Dear Doctor,” with which 
the White List was enclosed—did you not understand from that 
letter that the approved list related to Group Health Asso- 
ciation? A.—No. I gave no particular thought to that, I was 
at that time an associate member of the Medical Society of the 
District of Columbia and was therefore on its mailing list, and, 
living at a Chicago address, it came to me at Chicago. I paid 
no particular attention to it either one way or the other. 

Q.—But when you read the following: 

“It may have come to your attention that there is an organization or 
organizations that are interested in getting medical personnel” — 


Did you not understand that. that referred to Group Health 
Association? A.—I inferred that that indicated or had reference 
to Group Health. ‘ > 

Q—So, then, when you received Exhibit 45 it was your 
understanding then that the first recommendation or first ‘pro- 
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posal of Dr, Verbrycke’s that Group Health Association be 
omitted from the approved list of organizations and thereby 
consultations automatically prevented, had been adopted by the 
Society? A—No. I gave no thought to the matter at the time. 

Q.—As a matter of fact, when this letter and the enclosed 
list of approved organizations were received you did under- 
stand that the letter had reference to Group Health Association? 
A.—It advised conferring with the proper officers, as I recall it, 
of the Medical Society of the District of Columbia, with respect 
to any contracts one might want to enter into. 

Q.—And called attention to the constitution, and that the con- 
tracts must be approved by the committee? 4.—Yes. There 
was nothing in there to show that he had identified himself 
with Group Health Association. 

Q.—Group Health Association's name was omitted? A— 
Group Health Association's name was omitted. It was not 
named there, 

Q.—With reference to Exhibit 187, which is a letter from 
you to Dr. Conklin, I believe you testified that you obtained 
no information from Dr. McGovern concerning the meeting of 
July 29, of the Society? A—I wrote this on Aug. 12, 1937, 
and I refer to a special meeting of the Society. Whether or 
not it was the August 29 meeting or some other date shortly 
before that, I could not say. 

Q.—You recall, do you not, that you received a report from 
Mr. Hayes concerning the meeting on July 29? A—I did 
receive a report from Mr, Hayes concerning some meeting. 


(After detailed questioning the discussion arrived at the 
minutes of the District of Columbia Medical Society meeting 
of July 29, 1937.) 

Q—You knew, did you not, that a meeting had been held 
on June 29 at which Group Health Association had been 
discussed? A—Yes. 

Q.—And you also knew, did you not, that at that meeting 
there had been discussions ranging from drastic boycotts to 
various conciliatory measures? A.—Dr. Conklin’s letter so 
states. 

Q.—And you also knew that finally, as result of the dis- 
cussions, a new subcommittee had been appointed? A.—So as 
to canvass the entire situation; yes. 

Q.—And that the subcommittee consisted of Doctors Hooe, 
Conklin, Groover and Macatee? A.—No ; I think not. The 
letter says: 

“Finally an Executive Committee recommendation was accepted to the 
effect that the chairman of the Committee appoint a subcommittee of three 
a which in turn would select two members from the Society at 
arge.”” 


The personnel of that committee I do not recall. There are 
only four named there, in any event. 

Q.—But he does name a committee of four in his letter? 
A.—Yes. A committee of four is named there; yes. 

Q—As of August 14 you knew, did you not, from the 
Verbrycke letter, that the Society was considering opposition 
to G. H. A.? A—Opposition to G. H. A. as then constituted. 

Q.—That is right. And by that you mean, under the plan 
then proposed, Group practice on a pre-payment basis? 4A— 
I mean a corporation practicing medicine and engaged in the 
business of insurance illegally. That was my understanding. 

Q.—Group Health Association, Inc., involving group practice 
on a pre-payment basis? A.—Yes. 

(Again a detailed discussion went on over the letter with the 
approved list received by Dr. Woodward at home.) 

Q.—Did you not, then, in September make inquiry of Dr. 
Conklin concerning what the Society was doing? A.—I probably 


did. 

(Mr. Kelleher handed witness a document.) 

The Witness (after referring to document) :—I did. 

Q.—And you received a reply from Dr. Conklin dated Sept. 
13, 1937, did you not? 4.—Yes. That was duly received. 

Q.—And in the reply you learned that the subcommittee had 
reported to the Executive Committee that G. H. A. was 
unethical and that no physician a member of the Society would 
be permitted to associate with G. H. A, and the organization 
could not be approved? A—I cannot find that in the letter. 

Tue Covurr:—Can you not point it out to him? I suggest 
that you do that to save time. 

By Mr. Kelleher: 

Q.—I now ask you whether the subcommittee did not report 
to the Executive Committee that in view of the violation of 
approval could be gi i EA Gotein See 
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O.—That is right. And did not the subcommittee also report 
that participation in Group Health Association by any member 
of the Medical Society of the District of Columbia would 
render him or her subject to disciplinary action by the Society? 
A.—The subcommittee so reported. 

O.—And as result of Exhibit 84 you knew that the sub- 
committee had so reported? A.—I knew that the subcommittee 
had so reported. 

Q.—I also understand that you received or saw Exhibit 111, 
which is the letter of October 9 from Dr. Conklin to Dr. West? 
A—I saw that. 

O—And as a result of that letter, then, you knew, did you not, 
that the Society on October 6 adopted a resolution stating that 
the Medical Society of the District of Columbia “is in full 
accord with the content of the report of the Bureau of Legal 
Medicine and Legislation of Oct. 2, 1937? A.—The letter was 
to that effect. 

Q—And that the Society also took action recommending 
that a copy of the report be sent to all members of the Society? 
A.—The letter so states. 

O—As indicative of the future policies of the Society with 
respect to combating the activities of Group Health Associa- 
tion; is that correct? A.—That is correct. 

Q—And also with respect to the ethical responsibility of 
the Medical Society of the District of Columbia? A.—I do not 
recall that personally, but if you read it—. 

O.—The letter does say that, does it not (handing paper to 
the witness)? A.—Yes. 

O.—Now the resolution referred, did it not, to your article 
on Oct. 2, 1937? A.—In so far as it referred to the approval of 
the report that I made, to the distribution of copies of that 
report among members of the Medical Society of the District 
of Columbia, it refers to that report, but no further. 

Q.—I am somewhat confused, Dr. Woodward, and nobody 
else may be, but as I understand it, you did not intend to 
testify, did you, that the decision to publish the report which 
you made to the Board of Trustees was made some time between 
September 1, when you submitted it, and October 2, when the 
article appeared in THe JouRNAL? A.—It was made on the 
date stated in my memorandum transmitting it to the Board. 

Q—You mean, the decision to publish it was made on that 
date? A—No. That was the date that I completed the state- 
ment, all except the last part, and submitted it to the Board 
of Trustees. 

O.—As a matter of fact, you were preparing your report 
for publication, were you not? A —No, not necessarily. 
prepared my report, as I think I have stated, for the information 
of the Board and for the information of those who were 
charged with the duty of distributing information to the medical 
profession of the country. 

Q.—Did you not also prepare it for the purpose of having it 
published in Tue JournaL? A—No. I prepared it for the 
Purpose of assisting those who were charged with the duty of 
publishing, to make a correct statement of facts. 

O.—Let me show you Exhibit 181, which is a letter from 
you to Mr. Hayes dated Aug. 21, 1937, and I call your atten- 
tion to the last two paragraphs. A.—This is in reference to that 
publication. 

Q.—So that your memory may be refreshed on the matter, 
I invite your attention to this letter addressed by you to Mr. 
John F. Hayes here in Washington: 

..‘Confidentially, I am preparing an article on the situation and would 
like to have the latest details. 

“Say nothing to Conklin or any one else about my plans for publication,” 


Now, is it true, Doctor, that as of Aug. 21, 1937, you were 
writing an article and did not intend to have it published? 
A.—I didn’t plan to have it published; I planned to furnish 
something which could be used. 

Q.—Did you plan to have it published in Tue Journat or 

Tue AMERICAN MepicaL Association? A.—I planned to sub- 
mit it in such a form that it might be usable if the Editor 
and the Secretary and General Manager deemed it proper. It 
was a complete article in itself and might have been published 
or might not, and it would have been true in either way. 
_ Q.—And as a matter of fact, when you were writing it you 
intended that it should be published? A.—1I planned that it 
should be available for any use to which it was desirable to 
put it. 

Q.—And you expected it to be published? A—No, I didn’t 
expect an article of that length to be published. § 

Q.—You expected it to be edited and published? A.—Edited 
and published, or not published at all. : 

Q.—You did refer to the article in your letter, Exhibit 184, 
to Mr, Hayes. Let me refer you to the next to the last para~ 
graph. A.—That is to the same effect. 
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Q.—And which reads “I enclose a draft of an article which 
I prepared with a view to publication.” Now, is it true that 
you did prepare this article, this report, with a view to its publi- 
cation, subject to the conditions which I have just stated, subject 
to its being edited? A.—Subject to editing and revising. 

Q.—These two letters state the facts in that connection? 
A.—Yes, subject to the understanding that I have just stated 
in connection with them. 

O.—As a matter of fact, Dr. Woodward, you prepared this 
article in the form of a report in order to avoid conflict on 
your part with the principles of professional ethics of the 
American Bar Association, did you not? A.—Not at all, because 
I had no positive knowledge that it was going to be published. 

Q—yYou had no positive knowledge? A.—No, if I was 
preparing it for publication I should have prepared it in dif- 
férent form. . 

Q.—But it is a fact that you prepared it in the form in which 
you did to avoid conflict with the A. B. A. Canons of Ethics? 
A—As a report for the Board of Trustees, no. That is one 
reason why I did not know it would be published. 

Q.—I wonder if you would just look at THE JouRNAL article, 
Exhibit 294, which as I understand it is your draft of the 
article, and refer please to pages 27 and 28 of the draft. On page 
27 of the draft of the article you wrote as follows, did you not: 

“So far as can be learned from the certificate filed by Group Health 
Association and from its by-laws, no member of the association and no 
dependent of a member is to have any freedom of choice of his physician. 
Obviously, this must be so, for with a limited, salaried, full-time medical 
staff, operating over an area of 750 square miles or more, it would be 
impossible for each staff member to cover the entire area daily, to satisfy 
the desires of members scattered over the entire area. It is understood 
that the association will not object to a member or a dependent of a mem- 
ber being treated at his own expense, by a physician not in the service 
of the association. Inasmuch as the members of the salaried staff of the 
association are likely to be looked on by the profession generally in the 
community as on the outer verge of ethical practice, if not altogether 
beyond the pale, it is not clear how they are to obtain qualified consultants 
or procure hospital service for their patients.’ 


That is in your draft of the article, is it not? A.—yYes, it is. 
Q —And the identical paragraph appeared in THE JOURNAL 
article? A.— It did. : 
O.—Now, will you turn to page 46-B of Tue JourNaz article, 
and let me read to you first your draft of the article and then 
compare it with the language in the article which was published. 


“Especially would quality be likely to fail in times of epidemic and of 
any unusual prevalence of disease, when the limited medical staff of the 
association would be overworked and could find no relief. In any event, 
medical service under the association would be likely to be handicapped 
by difficulty likely to be experienced in obtaining the best consultant service 
and hospital accommodations. Physicians who sell their services to an 
organization like Group Health Association for resale to patients are 
certain to lose professional caste and therefore may be looked on askance 
when they seek consultance or the right to treat patients in reputable 
hospitals.” 


Now, is the language which I have read from your draft 
identical with the language in THE Journat article? A—It 
is not. 

O.—What is the difference between what I have read and what 
is written in THE Journat article? d.—In the article as 
published it appears, “physicians who sell their services to an 
organization like Group Health for resale to patients are cer- 
tain to lose professional status.” 

Q.—So that THe Journat article changes the word from 
“caste” to “status’? A—More than that. 

OQ.—And omits the latter part of the sentence, “and therefore 
may be looked on askance when they seek consultance or the 
right to treat patients in reputable hospitals’? A.—That is 
admitted. I frankly say I omitted that myself either in the first 
proof or galley proof, so that it never came to the attention of 
the public generally. It was concealed in the files of the Ameri- 
can Medical Association. 

Q.—But it was in the report you made to the Board of 
Trustees? A.—Yes, it was in that report. : 

O.—Now will you turn to the last page? Will you read that 
paragraph relating to population, and the percentage of Govern- 
ment employees compared with the total population in Wash- 
ington? ; 

“Out of a total population of 486,869 in the District of Columbia, 
115,912 are civil employees of the United States Government, and of these, 
2,517 are employees of the Federal Home Loan Bank Board and its 
affiliated agencies. If to these persons all of whom are eligible in Group 
Health Association, we add their dependents, allowing an average of two 
dependents for each employee, we have a total of 347,736 persons, out of 
a total population of 486,869 that the promoters of Group Health Associa- 
tion, according to their certificate of incorporation, seek to withdraw from 
the ordinary practice of medicine and to cover into a Group Health 
insurance contract practice system and treat through physicians hired 
for that purpose. The effect of the withdrawal from private practice of 
even one half that number of persons, all of them able to pay for medical 
services, will materially disturb medical practice in the District of 
Columbia and react against public interest.” 


DiS. Aan 


Now, with reference to the last two sentences which I have 
just read, didn’t your original report read as follows: 


“The effect of the withdrawal from private practice of even one half 
that number of persons, all of whom are able to pay for medical services, 
would materially diminish the income of physicians in private practice in 
the District of Columbia and render it necessary for them to increase their 
charges or to sacrifice the practices they have built up and go elsewhere, 
Either event might easily react against public interest.” 


A.—Yes, I wrote that. That was in the report of the Board 
of Trustees, but was not published to the medical profession 
throughout the country, even in the District of Columbia. 

Q.—But it was in the original draft which you presented to 
the Board of Trustees? A.—Yes. 

Q.—And now, Dr. Woodward, you learned, did you not, on 
October 29, from Mr. Hayes, the names of the staff of Group 
Health, the names of the medical staff? A.—Yes. 

Q.—Exhibit 200 is a telegram from Mr. Hayes to you telling 
you the names of the staff? A.—Yes. 

Q.—And I think you testified that you discussed that matter 
with Dr. West? A.—The matter of the medical staff? 

Q.—Yes. A.—I don’t think I did that; I presumably put it 
before him. 

Q.—And as a result of that, Dr. West, on the same day, 
wrote Dr. Conklin telling him of the names of the staff, and 
mentioning that two of the members, Drs. Lee and Scandiffio, 
were members of the A. M. A.? A.—I don’t recall whether 
Dr. West did that or not. 

Q.—Will you look at this letter, Oct. 29, 1937, and see 
whether that was done? It is in the first paragraph. A— 
Yes, Dr. West seems to have received such a letter and it did 
come to my attention, 

Q.—And in this letter Dr. West notified you of what he had 
learned concerning the staff of G. H. A.? A—Yes. 

Q—Now, four days afterward didn’t the Medical Society 
of the District of Columbia take action summoning Drs. 
Scandiffio and Lee to appear before the C. C. and I. N. Com- 
mittee of the Society? A—I have no knowledge of it. 

Q.—Didn’t you learn shortly after Oct. 29, 1937, that the 
doctors associated with Group Health Association would 
become outcasts in the District of Columbia? A.—I don’t 
know of any one using the term “outcasts.” When it comes 
to a matter of their losing their status in the professional 
community, that would follow as a matter of course from the 
violation by them of the principles of ethics which have been 
in force for a century. 

Q.—When you say lose their “status in the professional 
community,” you mean in the District Medical Society? A— 
Status in the Medical Society. 

Q.—By that you mean they would lose their membership in 
the District Medical Society? A.—Unless they could justify 
their course of conduct. a 

Q.—And if that Society and the American Medical Associa- 
tion determined that Group Health Association was unethical, 
then they couldn’t justify their conduct before it, could they? 
A—I can conceive of no way in which the Medical Society, of 
the District of Columbia or the American Medical Association 
could pass on the ethics of Group Health Association; it would 
have to pass on the ethical conduct of the individual member. 

Q.—Well, the ethics of the members of the staff of G. H. A.? 
A—Yes, and only to this extent: that persons on whose ethics 
they were passing were members of the association who had 
voluntarily submitted themselves to the American Medical Asso- 
ciation and District of Columbia Medical Society by accepting 
membership therein. They could not pass on, inquire into the 
ethics of, a doctor who had not voluntarily assumed the 
obligation to comply with those ethics. 

Q.—But if a member of the Medical Staff of G. H. A. were 
a member of the Medical Society of the District of Columbia, 
then the District Medical Society and American Medical Asso- 
ciation might pass upon his status? A.—It would be a very 
difficult and hard thing for the American Medical Association 
to undertake anything of the kind. 

Q—Well, let us say the District Medical Society, A—The 
District Medical Society might. | 

Q—And I think your testimony was that that would 
automatically follow if the District Medical Society believed 
that association with the staff of Group Health was unethical ? 
A.,—Some one would have to take the initiative. That having 
been done, the case would take the normal course and the pro- 
cedure usual in the cases of unethical conduct would follow. 
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Q.—You had already taken the initiative and notified Dr. 
Conklin through Dr, West who were members of the District 
Medical Society and who were also members of the American 
Medical Association? A.—I had not notified him of anything 
of the sort, 

QO.—But Dr. West had notified the Society? A—He may 
have, 

Q.—And Dr. West obtained his information from you? A.— 
As to who were on the staff; I didn’t inform him who were 
members of the District Medical Society and who were not. 

Q.—All he had to do was to check the District Medical 
Society directory there, wasn’t that all? 4—yYes, his own 
records, 

Q.—Dr, Woodward, didn’t you understand that the members 
of the staff of G. H. A. were going to be medical outcasts in 
the District of Columbia? A.—Not medical outcasts, no. 

Q.—Weren’t you told that? A—Not that I know of. I don’t 
remember anybody having referred to them as medical outcasts. 
The reference may have been made, but that is not the usual 
term. 

Q.—I show you Exhibit 193 for identification and ask you 
if this is a letter which you received. A—Yes, I received that. 

Q.—And Exhibit 194, which is in evidence, is your reply to 
that letter, is it not? A.—Yes. 

Mr, Kelleher:—I offer Exhibit 193 in evidence. 

Mr. Leahy:—Objection to it, especially, if your Honor please. 
It has been passed upon before. 

Mr. Lewin:—May we approach the bench? 

(Counsel for all parties approached the bench and conferred 
with the Court, in a low tone of voice.) 

By Mr. Kelleher: 

Q.—Dr. Woodward, you learned, did you not, within eight 
days after Dr. West had notified Dr. Conklin of who the 
members of the G. H. A. medical staff were that the Society 
had instituted disciplinary proceedings against the members of 
G. H. A., who were also members of the D. M. S.? A—I 
learned that such action had been taken, whether within eight 
days or some longer period I can’t remember. 

Q.—You know that you did learn that such proceedings were 
instituted against Drs. Lee and Scandifio? A.—Yes. 
-Q.—Didn’t you learn that at the conference on Nov. 6, 1937, 
attended by yourself, Dr. West, Dr. Leland, and Dr. McGovern, 
and Dr, Hooe? A.—It is quite possible. 

Q.—Let me refresh your recollection. Take the last para- 
graph on the first page and the first paragraph on the second 
page. I will ask you whether this correctly represents what 
Dr. Hooe has told you, Dr. West, and Dr. Leland? 


Now, do you recall that? A.—I do not recall that as having 
occurred at that conference, but if it is stated there as having 
occurred, I know it did, and I would be inclined to say it did. 

Q.—Now, let me refresh your recollection on this point: 

“Dr. Woodward raised the question as to whether notice to these 
members had been given and stressed the necessity for following strictly 


the procedure under the constitution of the Medical Society of the District 
of Columbia.” 


Do you think you said that? A —I am quite sure that I said 
that, if it is there. If it was a question of disciplinary action 
I am certain that I advised strict, full compliance with all the 
requirements of the constitution of the Society. 

Q.—You advised that any disciplinary proceedings taken 
should be handled in a proper way? A.—Yes. ; 

Q.—And did you at that conference advise further discussion 
and that nothing further be done until the matter had been 
gone into in detail? A.—Yes. . 

Q.—And was it gone into in detail? A—Do you mean did 
I instruct them as to that detail? 

Q.—yYes. A—lI don’t recall discussing it with them further. 

Q.—But you do recall that you advised that these disciplinary 
proceedings be carried on only in strict compliance with the 
requirements of the Medical Society constitution? A—Yes, and 
according to the proper requirements of law also. I haye advised 
too many boards and committees not to have told them that. 

Q.—And you knew those proceedings were to be against 
Drs. Lee and Scandiffio? A.—I£ those are the men in those 
statements annexed, if they were named there, then they are 
the parties. : 

Q.—Those names were not indicated in this document, but 
you knew they were Drs. Lee and Scandiffio? .4—Yes. 


346 Wawa (US: 


Q—TI think you have already testified that as early as some 
time in June 1937 you knew from Dr. Verbrycke’s letter to 
Dr. McGovern, a copy of which you received, that one of the 
plans which Dr, Verbrycke had suggested was that these doctors 
be excluded from the medical staffs of hospitals? 4d.—There 
was something to that effect in a letter written by Dr. Ver- 
brycke to some one, Dr. McGovern, I believe. 

Q.—And copy of which you received? A.—Yes. 

QO.—And isn’t it true that the hospital matter was also 
referred to at the November 6 meeting? A.—Probably; I think 
something has been read from the minutes concerning the matter. 

O.—I am talking about the conference in Chicago, A.—I 
don’t recall whether at that conference the matter of hospitals 
did come up. 

O.—Let me refer you to page 7 of the memorandum, which is 
Exhibit 117, reading as follows: 


“Dr. Hooe: In the matter of H. O. L. C., what is your future 
program? 
“Dr. West: It is just exactly the same as it has been all the time. 


We shall continue fighting it in every way we can. We are going to 


get all the help we can.” 


and that they are going to continue the fight until otherwise 
instructed. 


“Dr. Hooe: The Executive Committee recommended that a letter be 
addressed to the Medical Boards of the various hospital boards in Wash- 
ington calling attention to the H. O. L. C. and insisting that the hospitals 
take cognizance of the situation.” 


Do you recall Dr. Hooe stating that? d.—I don’t recall, 
but if it is there I will say it occurred. 

O.—And in reply to the question expressing some doubt as 
to the cooperation by the hospitals did not Dr. Hooe say: “Is it 
not, in your opinion, most reasonable that the hospitals should 
acquiesce,” et cetera, but expressing some doubt as to whether 
they would? Whereupon there was some discussion as to 
whether or not legislation might not be resorted to, and con- 
cluding with the information that all the civilian hospitals in 
Washington except one, probably one had fallen into line, 
“which was very gratifying.” Now, is it your testimony, con- 
cerning the last few remarks, whether those matters were 
discussed? A—The last part I don’t recall; I do recall in a 
general way the discussion with reference to hospitals and also 
with regard to the legislation or the fact that they might arouse 
an attempt to get some legislation. 

QO.—Is it also true that you recall that Dr. Hooe stated they 
had met on Sunday night, that was the night before going to 
Chicago, and that all the civilian hospitals had fallen in line? 
Did he say that? A —I do not know. 

Q.—Do you think he said that? A.—I have no thought on 
the subject. 

O.—But if it appears here that he did so state, you would 
believe it? dA.—That or something to that effect. 

Q.—Now, you told us that you attended the meeting on 
November 11 of the Medical Society of the District of Colum- 
bia at which Dr. Warfield reported for the Hospital Committee? 
A.—I attended a meeting on November 11. I don’t recall 
whether I said who had reported and who did not. 

O.—You refreshed your memory from the minutes. A.—Yes, 
with respect to the minutes, I did. Dr. Warfield may have 
reported for the hospital committee. I would not know. 

Q.—Let me see if I can refresh your recollection. A.—I was 
at a meeting and discussed the matter. What members of the 
staff reported and who did not, I can’t recall. 

Y ae you recall whether Dr. Yater was at the meeting? 

Q.—As a matter of fact, he made some remarks on prepay- 
ment and postpayment plans which you endorsed? A.—I know 
he talked on the subject; I don’t think I did. 

Q.—You at least discussed the subject matter of Dr. Yater’s 
eee to postpayment and prepayment plans? A.—I believe 
no 

Q.—You recall he was there? A.—Yes. 

Q.—I now ask you whether you do not recall whether Dr. 
Warfield reported for the Hospital Committee? A.—There were 
various reports made, and it was read from this morning from 
those minutes, the report by Dr. Warfield. 

Q.—And was that report to the effect that the hospitals 
should accept members of Group Health Association but they 
should be treated only by members of the staff of the hospitals? 
A.—What was read would indicate that was embodied in his 
report. I have no other independent recollection of it. 
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O.—Do you recall this: “Dr. Yater was of the opinion that 
the hospitals should be contacted and assurances should be given 
that no member would be allowed to practice there if he is a 
member of the staff of Group Health Association’? A—I am 
sure I don’t remember anything of that kind; I don’t mean to 
say by that that it wasn’t said. 

Q.—Do you recall that Dr. Yater made a motion to recommit 
the recommendation of the Hospital Committee to that com- 
mittee? A.—I think that was read this morning. 

Q.—“Because there seems to be no assurance that members 
of the staff of Group Health Association are not already and 
might not become members of the staffs of the local hospitals”? 
Was that the ground? A.—Something to that effect was read 
this morning. 

Q.—Now, you also testified this afternoon, Dr. Woodward, 
that the meeting of November 11 was the only meeting of the 
Medical Society which you attended at which hospitals were 
discussed in connection with the Group Health Association. 
A.—tThat is the best recollection I have on the matter. My 
visits to Washington and conferences here have been a routine 
matter and I have no record of them; I did not keep a diary 
and have not recorded my coming and going from here to 
Chicago and from Chicago to Washington. 

Q.—Were you also present at a meeting of April 6, 1938? 
A.—I have no recollection of it; I may have been. 

Q.—You were refreshed this morning on that by Mr. Leahy 
and shown the minutes of the meeting of April 6, showing you 
were present and addressed that meeting. A.—I was shown the 
minutes; otherwise I had no recollection. 

Q.—I show you the minutes of the meeting of April 6 and 
ask you whether it is not true that you were present at that 
meeting and that you addressed it. 

Tue Court:—He admitted that this morning. 


By Mr. Kelleher: 


Q.—Do you recall that the following occurred at this meeting: 
‘Dr. J. Ogle Warfield Jr., Chairman of the Hospital Committee, 
read the following report: 

(Here was read again the Warfield report.) 

Do you recall that report? A.—I do not. To go that far 
back to a meeting of that sort and ask me to recall a report of 
that character, it is hardly reasonable. I don’t recall any such 
report. 

Q—You wouldn’t say that such report wasn’t made at such 
meeting? A—I simply do not recall it; I don’t mean to deny 
it. If I was impressed at that time, then subsequent events 
have worked it out of my mind. 

Q.—Did you at any time advise the Medical Society of the 
District of Columbia not to institute disciplinary proceedings 
against Lee and Scandiffio? A.—Not that I recall. 

Q.—As a matter of fact you told Dr. Verbrycke that in your 
opinion Group Health Association was unethical? A—Unlawful. 

Q—Didn’t you say unethical? A—I may have added 
“unethical,” but if it was unlawful it would be unethical. 

Q.—Didn’t you say unethical? A.—I wouldn’t say. If it was 
unlawful it would be per se unethical. 

Q.—Didn’t you at any time counsel the Society against 
inducing the Washington hospitals not to permit Group Health 
Association doctors to be on the staffs of the Washington 
hospitals? A.—I did not. 

Q.—Dr. Woodward, just one other question: Didn’t you on 
Dec. 15, 1937, write Dr. Neill a letter and ask him who was 
leading the forces of the Medical Society of the District of 
Columbia in their fight on federal-subsidized practice of medi- 
cine and insurance by lay groups in the District of Columbia 
and adjacent groups? A.—I did. 

Q.—Didn’t you write to him on December 22, after you had 
received a reply, describing the activities of the Society, and 
say: 

“I cannot conceive of its being the function of any public relations 


counsel to do so unless he is a member of the organization and high up 
in its ranks,” 


A—I did. 

Q.—And didn’t you write “Of course, your counsel must lead 
the fight in so far as is involved its legal factors, your public 
relations counsel may lead the fight in so far as refers to 
publicity and relative matters. But the whole leadership must 
devolve on officers and agents of the Medical Society of the 
District of Columbia, who in the end must be responsible to 
the Society eyen for the activities of counsel and public rela- 
tions counsel.” A,—I did. That is in my letter, 


U.S.A. us, 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 


Q.—Did you receive any instructions from either Dr, West 
or any member of the Board of Trustees as to what advice you 
should give to the District Medical Society? 4A.—Absolutely 
none. 

Q.—Do you recall whether or not you did give any advice 
or just sought information? A.—I think I probably advised 
them to employ legal counsel. I gave that advice so often I 
probably did it then. 

Q.—Your attention was directed to a report of the conference 
of Nov. 6, 1937 and to certain questions and answers made 
thereat. I call your attention to the advice which you gave 
to the members of the Medical Society, and ask that you quickly 
pass your eye down there and tell us if that represents the advice 
you gave them on November 6, A.—I believe it does. It is 
in line with my present advice. 

Mr, Leahy:—“1I suggest that you have competent legal coun- 
sel advise you. The primary move is clearly to see whether 
your District Attorney or your Corporation Counsel or the 
Commission or the Board of Licensure or the Insurance Com- 
missioners will act. Whether or not they will act cannot be 
determined until the facts are formally laid before them.” 


By Mr. Leahy: 


Q.—Is that all the advice you gave throughout that meeting? 
A.—That is a fair summarization of what I told them. 

Q.—When is the first time you ever heard of any member 
of the District Medical Society being subjected to disciplinary 
proceedings? .—I can’t fix the date. There is a note to that 
effect in the memorandum of the conference; I think that was 
about the first time. 

Q.—Were you called on by any one to advise with reference 
to any disciplinary proceedings in the District Medical Society? 
A.—Never; that was a District matter altogether. 

_Q.—Was the American Medical Association involved in any 
disciplinary proceedings of the local District Medical Society? 
A.—Not before they came before the Judicial Council on appeal. 

Q.—In other words, what jurisdiction did the American 
Medical Association or you as head of the Bureau of Medical— 
what you want to call it—have with reference to any disci- 
Plinary proceedings against Drs. Lee and Scandiffio in the 
District Medical Society? .A—I had absolutely none; the 
jurisdiction of the American Medical Society was vested in its 
Judicial Council and in its House of Delegates. The Judicial 
Council might act only on appeal and only on matters of law. 
By the exercise of the authority stated in the constitution and 
by-laws the House of Delegates might act. Although that 
authority dates back to 1894 I have never known them to act. 

Q.—So when you were asked if you advised the American 
Medical Association with reference to the District Medical 
Society trial, had you been asked for such advice and had the 
American Medical Association any jurisdiction in the matter? 
A—I had not been asked, and the American Medical Associa- 
tion had no jurisdiction. 

O.—The same question was asked you with reference to the 
Washington hospitals: When you were asked if you counseled 
the American Medical Association with reference to that 
matter, did you have any jurisdiction to counsel them? A.—I 
had no jurisdiction and the only counsel I could give them was 
this contained in the memorandum of the conference in Chicago, 
which I overlooked, and that was that the Medical Society 
should proceed carefully; they might arouse public opinion 
and a demand for legislation. 

Q.—Were you ever asked to counsel the District Medical 
RoE with reference to the Washington hospitals? 4A.— 

ever. 

Q.—Did the American Medical Association have any jurisdic- 
tion over the Washington hospitals? dA.—Only with respect to 
the hospitals to be approved or not approved for internship and 
residency, To that extent they had jurisdiction and that was 
el Ea the Washington hospitals voluntarily vested in 
them. 

Q.—You were asked further with reference to a letter written 
by Dr. West which followed a telegram which you received, I 
think from Mr, Hayes. Do you remember where the member- 
ship of the staff, the membership staff of G. H. A., was men- 
tioned? A.—I recall that. 

Q—Do you know whether or not the District Medical 
Society had already had the information which Mr. Hayes had 
when he telegraphed you? A—I don’t know, 


A. M.A. BY Wi 347 


Q.—Do you know, then, when Dr. West wrote the letter 
to which attention was called, whether that was the first informa- 
tion that the District Medical Society had or not? A.—I don't 
know; I believe it was not. My recollection was it appeared in 
the newspaper. That is where he got his information. 

Q.—Now, with reference again to so much of that meeting 
of November 6 your attention was directed to, where it was 
stated that Dr. West said he would oppose the movement and 
continue to do so: Have you any information as to anything 
that was done by Dr, West other than to authorize the 
editing of the article which appeared in Tue JournaL? A.— 
I have not, 

Q.—Do you know of anything the American Medical Asso- 
ciation did in this case other than publish the article in question? 
A.—When it came to proposals to investigate the American 
Medical Association, we, of course, then took notice of it. 

Q.—I mean in connection with the local situation. A—Not 
directly. 

Q.—Just one more question: You were asked about two 
letters you wrote to Dr. Neill, one on Dec. 15 and another on 
Dec. 22, 1937, in which you inquired as to who was directing 
the fight of the District Medical Society and also about the 
public relations counsel. Do you recall that? A—Yes. 

Q.—Have you an independent recollection now about the 
views you expressed in those letters? A.—lI have. 

Q.—What was the information you were seeking and why? 
A—I had understood, I believe from a letter I received from 
some officer or member of the District Medical Society, to 
the effect that their fight was being left to their public rela- 
tions counsel. The letter either stated or I knew that he was a 
layman, The reference was to him leading the fight with the 
advice of an advisory counsel. On that occasion my letter to 
Dr. Neill was to the effect that activities of that would be 
primarily under the direction and control of members of the 
Society itself rather than under hired agents. 

Q.—Why was it that you didn’t think a layman could act 
as public relations counsel in a matter of that kind? A—Two 
reasons: One was that I doubted his ability to understand all 
the implications of the situation, ethical and professional. The 
other was that without any derogation of the public relations 
counsel I think sometimes they go beyond the limits of the 
propriety and get their principals into embarrassing situations, 
and I didn’t want that to happen. 


RE-CROSS EXAMINATION 
By Mr. Kelleher: 


Q.—Isn’t it true, Doctor, that Dr. West reported to the 
Board of Trustees of the American Medical Association in 
February 1937 that the American Medical Association had done 
everything to combat the movement on the basis of the evidence 
that it was contrary to the policy of the House of Delegates? 
A—Activities of Group Health? 

O—Yes. A—I think that is true. 

Q.—And didn’t you tell the Society at the meeting of April 
6 that you attended that if there was anything the American 
Medical Association could do to help the local Society you hoped 
it would feel free to call on the Association for such help, “We 
know it is a national fight but we are with you”? A4—I may 
hare told them that, because it was the truth; it was a national 

ght. 

Mr. Leahy:—What was it that the American Medical Asso- 
ciation could do other than publish the facts as it did? 

Mr. Lewin:—Objected to as argumentative. 

Tue Court :—Sustained. 

By Mr. Leahy: 

Q—What else could the American Medical Association 
actually do than publish the article? : 

Mr. Lewin:—Objected to. 

The Witness:—We brought the matter to the attention as 
widely as we could of the members of the American Medical 
Association scattered throughout the United States, because 
the opposition, if there was opposition to the national develop- 
ment of Group Health, Inc., must come from the local organiza- 
tion; the proposal would be a proposal about a Group Health, 
Inc., to set up an agency in some state under this charter. We 
wouldn’t go into a state and oppose it there; the local people 
would have to do that. 

Q.—Did you, as a matter of fact, do anything further than 
the publication of the article? A—No, other than writing to 
some members of the Senate and other officials for information. 
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TESTIMONY OF DR. RICHARD H. PRICE 


DIRECT EXAMINATION 

By Mr. Leahy: 

Richard H. Price said he is a practicing physician at present 
on active duty in the Naval Reserve at Norfolk, Va. His pre- 
liminary education was in the Auburn, N. Y., high school; 
Geneseo, N. Y., normal school, where he received the medical 
student qualifying certificate from the University of the State 
of New York. He was graduated at the College of Physicians 
and Surgeons in Boston but had most of his medical education 
at the University of Buffalo. He had graduate work at Buffalo 
and postgraduate work at the University of Chicago and the 
University of Pennsylvania, and ten years of hospital work. 
Besides the internships, it was mostly general medicine, internal 
medicine, neurology and psychiatry. Most of them were govern- 
ment hospitals in the United States Public Health Service and 
the Veterans Bureau—what is now the Veterans Administration. 

Q.—Over what period of time were you employed by the 
Veterans Administration? A—From the organization of the 
Veterans Bureau—I think it was about 1923—until 1927. Before 
that I had been with the Public Health Service. 

Q.—In what cities or parts of the country have you worked? 
A—At Pittsburgh, Philadelphia, East Norfolk, Mass., Perry- 
ville, Md., and Augusta, Ga. 

O.—When did you first join the staff of G. H. A.? A.—I did 
some work without pay for them in December 1937, but I went 
on their salary roll in January 1938. > 

O—What was the type of work you first did without pay, 
that you mentioned? A.—X-ray work. 

Q.—What experience had you had in x-ray work? A.—TI had 
had ten years’ experience in x-ray work. 

Q—When you went on the staff in what capacity did you 
go on the staff? A.—First, in charge of general medicine. 

O.—How long were you with the G. H. A.? A—I was with 
them more than a year. 

Q.—Were you steadily employed, then, during the year 1938? 
A.—That is right. 

Q.—How much of your time did you spend at G. H. A.? 
A—Full time. 

Q.—And full time was how much of the day or night? 4A— 
From 9 in the morning until 6 at the G. H. A., and then the 
rest of the twenty-four hours making home calls in Virginia, 
Maryland and the District of Columbia. 

Q.—Do you recall how many were on the staff while you 
were there? A.—I believe at first there were five, and then later 
possibly seven or eight all together. 

O.—What was the general character and type of work which 
you did in G. H. A.? A —tThe general type of work was to 
make examinations, physical examinations, and to prescribe 
treatment. I did not do any major surgical work or any 
obstetrical work or pediatric work. General medicine was to 
the exclusion of those. 

Q.—Did you ever make any application to a hospital for hos- 
pital privileges? A—While I was with G. H. A.? 

Q.—Yes. A.—I applied to two of the local hospitals. 

: Q.—When did you make the applications? A.—I made one 
in the spring of 1938 and one in the fall of 1938, if I remember 
correctly. 

_Q.—How did you apply? I do not mean, now, formally, but 
did you apply personally or did you have someone apply for 
you? A.—I applied by letter. 

Q.—To what hospital did you apply in the spring? A—To 
the Homeopathic Hospital. I think it is called the National 
Homeopathic Hospital. 

Q.—To what hospital did you apply later? A.—In the early 
fall, to the Garfield Memorial Hospital. 

Q.—What was the result from the Garfield Hospital? A— 
I was given courtesy privileges at Garfield Hospital. 

Q.—Do you recall the character or type of privileges which 
you applied for? A,—I believe I applied for that very thing— 
courtesy privileges for medical cases, not for surgical or obstetric 
or pediatric cases, but for medical cases. 

Q.—Did you also acquire privileges at Homeopathic Hospital? 
A—WNbo, sir; I did not. 

O.—By the way, were you a member of the District Medical 
Society when you applied? A.—No. I have never been a mem- 
ber of the District Medical Society. 
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Q.—Have you ever been a member of the American Medical 
Association? A.—Yes, sir. 

O.—Are you still? A.—No, sir. 

Q.— When was it you ceased being a member? A.—I ceased 
in January of this year. 

Q.—What was the result at Homeopathic Hospital? I believe 
you said you applied there also. A.—lI applied, but I did not 
receive privileges. I do not remember whether they wrote me 
a letter and said I did not have them or whether they did not 
answer. But I know I never obtained privileges. In fact, I have 
never been in that hospital. I do not even know where it is. 

Q.—Following your privileges at Garfield, what was Gar- 
field’s attitude toward patients ? 

Mr. Lewin:—Objected to unless he fixes the time when the 
privileges were granted. It is our information he got them 
two days before this indictment was returned. 

Mr, Leahy:—If you want to testify, take the stand and I will 
cross-examine you. 


Mr, Lewin:—I do not think the question is relevant. 

Tue Court:—I think that counsel should not make state- 
ments of fact. 

Mr. Lewin:—I beg your Honor’s pardon, but I thought I had 
to make it as a basis for my objection. 

Tue Court:—No. The basis of your objection would be 
that the testimony is not relevant unless it is shown that it was 
before the time of the indictment. 

Mr. Lewin:—I am sorry. I wish I had put it that way. 

By Mr. Leahy: 


Q.—Could you give us, according to your best recollection, 
Doctor, when it was that you obtained privileges at Garfield? 
A —I could not fix the date; no, sir. But it was not very long 
after I made application. I think it was within a month, or 
something like that, after I made application. I don’t remember 
the date, but I am quite sure it was in the fall of 1938. 

(Here there was much discussion about the time of the inci- 
dents concerned.) 


By Mr. Leahy: 

Q.—Did you haye any patients at all in any of the hospitals 
in Washington prior to Dec. 20, 1938? .d.—I am not certain 
about that. 

Q.—You got your privileges on Dec. 19, 1938. How long 
before that time did you make application for the privileges? 
A—I believe it was about a month before. 

OQ.—What difficulty did you have in obtaining privileges from 
Garfield Hospital, Doctor? -A.—I did not have any difficulty in 
obtaining privileges. 

Q.—After you wrote the letter, and following a period of 
approximately a month, then what occurred? A.—I received 
the privileges asked for. 

O—While you were at G. H. A. in general medicine what 
was your experience with reference to the quality of care which 
you were able to give your patients? 

Mr. Lewin:—Objected to. 

Tue Court:—I do not think that is material. 
peas Leahy:—Your Honor, may we approach the bench on 
that? 

Tue Court :—Certainly. 

(Counsel for the respective parties approached the bench and 
conferred with the Court in a low tone of voice.) ; 

(The discussion concerned the right of the witness to testify 
as to the quality of service rendered by G. H. A. The witness 
was temporarily withdrawn to give the Court opportunity to 
consider previous evidence by Dr. Cabot on this point.) 


TESTIMONY OF DR. ROSCO GENUNG LELAND 
DIRECT EXAMINATION 


Dr. Leland said he has been director of the Bureau of Medical 
Economics for ten years. He graduated from the Mendon, 
Mich., high school and from the University of Michigan, depart- 
ment of Literature, Science and the Arts with the degree of 
Bachelor of Arts in 1907, He received the degree of doctor 
of Medicine from the Michigan University in 1909. He had an 
assistantship in the University of Michigan, 1909 to 1910, then 
did private practice of medicine for nine years in southwestern 
Michigan, In the meantime he was in the service of the army 
of the United States for twenty-six months in the United States, 
France and England, returning in May 1919. Then he became 
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one of the staff of the Ohio State Department of Health for 
about six years. Here he was administrative head of a division 
of health which had in it the bureaus of tuberculosis, hospi- 
tals, public health nursing, venereal diseases, social protective 
measures, and care of ophthalmia or prevention of ophthalmia 
in the newborn. Then hz went to Toledo, Ohio, to take charge, 
as executive secretary, of the Toledo Public Health Association, 
an organization of some twenty-six private organizations, and 
was there about fifteen months, from 1926 until March 1927. 
Next he became assistant in the Bureau of Health and Public 
Instruction of the American Medical Association for four years. 

Q.—Just generally, and without going into too much detail, 
what are the functions of that bureau in the American Medical 
Association? A.—That bureau undertakes to provide informa- 
tion on health matters and the preservation of health and the 
prevention of disease for the public. 

Q.—And in what way, if any, does it distribute the knowledge 
which it acquires? A.—lIt contributes largely through the health 
magazine published by the American Medical Association, known 
as Hygeia. It publishes a large number of separate publications 
on health subjects, and it has in charge a radio program. 

Q.—What is the function of the radio program? A.—The 
radio program has been devised to carry information concerning 
the medical profession and health to the public, and particularly 
to children who are in grade and high school. 

Q.—What subjects are broadcast for the public benefit? 4.— 
The topic of the broadcast at the present time is a series of 
radio programs on the subject of “Doctors at Work,” giving 
to the public in simple terms, dramatized, a word picture of the 
things that doctors do from day to day. 

‘ Q.—How many of these pamphlets are published by that par- 
ticular bureau of the American Medical Association? A—I 
have no accurate recollection of the number, but I presume it 
would be at least fifty or seventy-five; and in addition to the 
radio program items there would be several hundred. 

= Q.—How are they distributed—free, or for a charge? A— 
free. 

Q.—What is the method of distribution? Is it on call or on 
subscription or what? A.—On request. 

O.—What work did you then take over? 
Director of the Bureau of Medical Economics. 

Q.—How long has that bureau been in existence? A.—It was 
authorized by the House of Delegates of the American Medical 
Association at its meeting in Detroit in 1930, and the bureau 
itself was organized in March of 1931. At that time I was made 
the director. 

Q.—How large a bureau is that, Doctor? A—lI have three 
associates and twenty-five clerks. 

Q.—Generally, what are the functions of the Bureau of Medi- 
cal Economics? A.—The Bureau of Medical Economics under- 
takes to discover and collect information concerning the amount 
of sickness and the way in which people get their medical and 
hospital care, the way in which they meet their bills. It also 
collects and keeps for reference a large amount of information 
known as Vital Statistics, statistics pertaining to births and 
deaths and the types and amount of disease. 

Q.—How is most of that information collected by the bureau? 
A—A great deal of it is collected from official organizations, 
such as the Census Bureau here in Washington, the International 
Labor Organization in Geneva, Switzerland, with offices here, 
and from a large number of organizations that are engaged in 
the collection of information pertaining to vital statistics, sta- 
tistics on population and statistics of various other types of 
studies, and also from medical organizations that have con- 
ducted studies in various parts of the country. State medical 
societies have conducted a large number of separate studies. 

Tue Courr:—Mr. Leahy, I think a reasonable amount of 
background is all right, but if you kept the witness from elabo- 
rating too much I think it would be better. 

Mr, Leahy:—Very well. 


By Mr. Leahy: 

Q.—Doctor, are there any articles published by the bureau 
which appear in THe JouRNAL oF THE AMERICAN MEDICAL 
Association? A.—From time to time articles are published in 
Tue JourNAL, but there are other articles and reports that are 
too lengthy to publish in THE JouRNAL, and they are published 
as separate publications. 

O.—Doctor, you have sat here in the court room, have you 
not? A.—Yes, sir. 

O.—You heard the testimony, did you, of Dr. Cabot with 
reference to articles published by the Bureau of Medical Eco- 
nomics? A,—I did. 


A.—I was made 
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Q.—In publishing articles under the supervision of your bureau, 
what is the practice with reference to the manner of their 
presentation? Are both sides presented, only one side; are they 
argumentative, factual or what? d.—We try to do both. On 
some subjects there are perhaps definitely two sides. We 
endeavor to present both sides. On other subjects there is 
probably only one side and we endeavor to present to the public 
or to the medical profession both sides of a question. 

Q.—On any questions on which articles have been published 
in THE Journat, Doctor, what have you to say with reference 
to the scientific study placed in the articles? A—We endeavor 
to bring to the examination of the subject under consideration 
the very highest degree of scientific treatment in order to arrive 
at the most sound judgment. 

Q.—Now, Doctor, coming down more specifically, do you 
recall when you first heard of G. H, A.? A.—I believe it was 
at the time of the American Medical Association meeting in 
Atlantic City in June 1937, 

Q.—Do you recall now whether a copy of a letter from—I 
think it is Major General Ireland—was received by your bureau 
in the American Medical Association in Chicago? A—I have 
seen, since I have been here, a copy that was said to have been 
sent to my bureau. I do not recall seeing it at the time it was 
said to haye been sent there. 

Q.—Through what meeting or in what manner did you hear 
of G. H. A. at that convention? A—As I recall it, it was a 
brief report or statement made by Dr. Woodward to the House 
of Delegates. 

Q.—Do you recall whether any action was taken on the 
report at the time? A.—I do not recall any action, 

Q.—When next did you hear of G. H. A.? A.—I was asked 
to accompany Dr. Woodward to Washington to confer with 
members of the Medical Society of the District of Columbia in 
July of 1937. 

Q.—Do you recall what instructions, if any, you had at the 
time you came here to Washington in July of 1937? A—The 
only instruction I had was to secure as much information as 
possible about the nature and operation of G. H. A. 

Q.—What information had you before that time? A.—Only 
that given by Dr. Woodward at the meeting. 

Q.—Personally what effort had you made prior to that time 
to find out anything about G. H. A.? A.—I had made no effort. 
I knew nothing about the existence of such an organization. 

Q.—Did you come to Washington in July 1937? A.—I did. 

Q—Whom did you meet when you got here, in the District 
Medical Society, if any one? A.—I doubt that I can recall all 
of those of the District physicians who were at that meeting, 
but I believe I saw Dr. Conklin, Dr. Macatee, Dr. Hooe and 
Dr. McGovern; but I think there were more than that. 

Q.—Did you know Dr. McGovern before that time? 4A.—I 
believe I had met him, but I cannot recall when or where. 

Q.—Do you remember whether you had met Dr. Hooe before 
that time or not? A—No; I believe not. 

Q.—Had you ever met Dr. Macatee before that time? 4.— 
Yes. I think Dr. Macatee had been in the House of Delegates 
for some time and I had known him there. 

Q—How many of these defendants who have been in the 
court room with you here since this trial started had you known, 
other than in the American Medical Association, before you 
came here? A.—TI don’t know that I can name them offhand. 
I knew Dr. McGovern. 

Tue Court:—Suppose you call the names. 

By Mr, Leahy: 

Q.—I will call the names, Doctor, and see if you can tell 
us, as you hear the names read, when you first met them, 
omitting the ones you have told us about having met for the 
first time. (In response to the call the witness testified he had 
met Dr. Christie in connection with some work pertaining to 
the Committee on the Costs of Medical Care. He had not met 
Drs. Custis or Martel. He had not met Drs. Neill, Reede, 
Sprigg, Stanton, Warfield, Willson, or Young. He thought he 
had met Dr. Yater probably sometime in 1935 in connection 
with the organization of a plan of the District Medical Society 
that was organized about that time.) 

Q—Now, going back to this meeting in July of 1 : 
Dr, Woodward come here to Washington wikis vin «9 
sir. 

.—Do recall now what information you i i 
wens that cocation, abot GH. At Aly eee 
addition to that which we already had had. 
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QO.—Do you recall now about what information you had when 
you came to Washington, about G. H. A.? A.—We had 
information concerning the articles of incorporation, as I recall 
it, and some information about the methods of financing; but 
beyond that I cannot recall any other definite information. 

O—What other thing was discussed at this meeting of July 
1937 between you all, other than matters of trying to get 
information? A—As I recall it, Dr, Woodward suggested that 
the District Medical Society ought to have counsel, and I made 
a suggestion for the District Medical Society itself pertaining 
to - method by which prepayment medical care could be organ- 
ized. 

O.—Do you recall now personally ever having come to Wash- 
ington again with respect to G. H. A.? A.—I do not. 

Q.—Do you recall now whether you ever attended any meet- 
ing of the District Medical Society? A.—I have attended 
meetings of the District Medical Society on several occasions, 
but not in the interest or for the purpose of finding out about 
or discussing G. H. A. 

Q.—When you returned to Chicago what was done by you 
in Chicago with reference to G. H. A., if anything? A.—I 
made a verbal report of the visit to Washington to Dr. West. 

Q.—From the time that you returned to Chicago and made 
the verbal report to Dr. West of the meeting here in July of 
1937, what else have you ever done with reference to G. H. A. 
in any way, shape, or form? A.—Nothing. 

Q.—Have you ever come to the District Medical Society 
with reference to any plan which you had in mind? A.—Yes, 
sir. 

QO.—Do you recall when that was? A.—One of those meet- 
ings was in December of 1938, as I recall it, and there were 
several others, but I cannot recall the exact dates. 

O.—In what capacity did you come when you came in Novem- 
ber of 1938, or on any of the other occasions which you just 
mentioned? A.—As Director of the Bureau of Medical Eco- 
nomics. 

O.—For what purpose? A—To discuss with the Committee 
of the District Medical Society methods that could be used in 
the development of a plan to provide people of low incomes 
with medical services on a prepayment basis. 

Q.—Do you recall whether you had any plan of your own, 
now? A.—I had no plan of my own. I had frequently said 
that it was not possible to develop a master plan; but I did 
have ideas about certain principles that ought to be incorporated. 

O=—Do you recall whether at or about that time the Society 
was formulating a plan? A—The Society was formulating a 
plan which I believe was an outgrowth of a plan I mentioned 
a moment ago, which was developed in 1935, 

O.—At any time, Doctor, while you were in the District of 
Columbia with any of the officers or members of the District 
of Columbia Medical Society, did you ever discuss the matters 
or ways or means of any one hindering or restraining Group 
Health Association? A.—No, never. 

O.—Was there ever any correspondence between you and any 
member of the District Medical Society with reference to the 
same subject matter about which I have inquired? A.—No, sir. 

QO.—What attention, if any, Doctor, did you pay to G. H. A. 
after the meeting of July 1937? A —lI paid no particular 
attention to it. I think occasionally, the times of which I do 
not recall, I may have asked Dr. Woodward a question or two, 
but beyond that I did nothing. 

Q.—Do you recall a meeting in Chicago on the 6th day of 
November 1937? A.—Yes. 

O.—Were you present at that meeting? A.—Yes. 

Q.—Who else was there? A.—Dr. McGovern, Dr. Hooe, Dr. 
West, and Dr. Woodward. 

Q.—What part did you take in that meeting? A.—None. 

Q.—Did you say a word? A—Not a word. 

Q.—Following that meeting, did you meet Dr. Hooe or Dr. 
McGovern again in any way? A.—Well, I may have met them 
some time but I cannot recall any particular instance at present. 

Q.—Now, you said that in your bureau that you had some 
assistants: did you say three? A,—Three. 

Q.—During the years 1937 and 1938 how many assistants 
were in your bureau? A.—I had two at that time. 

Q.—And what were the duties or functions of those assist- 
ants? A.—They were charged with the duties of taking over 
some of the work of the Bureau of Medical Economics, They 
were trained or given the duties of taking care of certain 
studies and hecause they had developed a familiarity with 
certain subjects they were also given certain correspondence 
to take care of. 
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O.—How heavy, or otherwise, is the correspondence of the 
bureau? A.—It varies somewhat from three thousand to seven 
or eight thousand letters a year. 

O.—And of what type or character is the correspondence in 
your bureau? A.—A great many of the letters are inquiries 
coming to the Bureau of Medical Economics and require a 
considerable amount of research in order to send back an intel- 
ligent and satisfactory reply to the inquiry. 

O.—Now, Doctor, has there ever been fixed by your bureau 
any policy with reference to group prepayment plans of medi- 
cine? A—Only those policies established by the House of 
Delegates. 

O.—What jurisdiction has your own bureau for fixing any 
policy for said things? A—None whatever. 

O.—Has the House of Delegates, to your knowledge, ever 
fixed a policy under which your bureau operates with reference 
to this group prepayment plan of practice? A.—In 1934 the 
House of Delegates adopted what are known as the ten prin- 
ciples, which are intended to assist state and county medical 
societies that felt a desire to organize some plan of prepayment 
care. Later on, the House of Delegates also adopted ten prin- 
ciples which applied to the organization and administration of 
group hospitals. Those are the two main policies. 

Q.—What policy of opposition or otherwise has your bureat 
operated under since 1934 to group prepayment plan? A.—The 
only opposition that the bureau has had has been to follow 
that which was established by the House of Delegates in opposi- 
tion to compulsory sickness insurance. 

Q.—No other policy whatsoever has characterized your work 
in the Bureau? A.—No. 

Q.—Now, some correspondence—I won't go over it all with 
you—some correspondence was introduced in evidence here 
with a Mr. Laux: do you recall that? A.—Yes, sir. 

O.—Was he a member of the staff of your bureau? A.—Yes. 

Q.—And there is also some correspondence here with a Mr. 
Simons: do you recall that? A.—yYes. 

O.—Was he also a member of the staff of your bureau? 
A.—He was. 

Q.—Now, with respect to the correspondence conducted by 
either Mr. Laux or Mr. Simons, what knowledge if any, had 
you of the correspondence written by either or both of these 
gentlemen at the time? A—They carried on a considerable cor- 
respondence that I never saw. I had confidence in those two 
associates to carry on a certain type of correspondence without 
my paying very much attention to it. 

Q.—As you heard the correspondence which was dictated by 
Mr. Laux and Mr. Simons, what knowledge, if any, did you 
have of the correspondence, and its contents, before you heard 
it here in the court room? A.—None. 


O.—What is your practice as to reading all the correspondence 
which comes to the bureau? A.—I read only those bits of cor- 
respondence which I feel I should answer myself. I sometimes 
read also correspondence which I pass on to associates to handle 
because it is necessary to arrive at some decision as to whether 
I should myself do it or pass it on to them. : 

OQ.—1I now show you Exhibit 264 for the Government, which 
is a carbon copy of a letter dated March 23, 1934. Will you 
look that over and see if you can recall that as a carbon copy 
of an original, which original you dictated? .—I wrote the 
original of this. 

Q.—Can you now tell us whether it was an original answer 
to an earlier letter which I just brought to your attention? 
A.—I believe it is. 

O.—The letter which has been identified as Exhibit 265 is on 
the letterhead of the Providence Mutual Life Insurance Com- 
pany of Philadelphia. It is dated March 16, 1934. It is written 
to Arthur J. Cramp, M.D., Director of Bureau of Investigation, 
American Medical Association, Chicago: 


“Dear Dr, Cramp:” 


Who is he? A.—He was Director of the Bureau of Investi- 
gation, American Medical Association. 

Q.—Is that bureau still in existence? A.—Yes. 

O.—Under the jurisdiction of what office or bureau or depart- 
ment; or is it an independent bureau? A.—None; it is an 
independent bureau. 

Q.—What does the Bureau of Investigation do? A—It col- 
lects information concerning the operations of quacks, charlatans 
and pertaining to some “patent medicine” and a lot of curious 
devices for the treatment of people. 
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Q.—And having collected that information what does it do 
with it? A.—It publishes the facts about many of those indi- 
viduals, 

Q—In what magazine? dA—In Tue JourNnaLt oF THE 
AMERICAN MeEpICAL ASSOCIATION, 

Mr. Leahy:—The letter reads: 


“IT am enclosing a copy of a circular which we have just received 
through our Los Angeles representative. This is designed to interest 
our Los Angeles agencies as a group to avail themselves of whatever 
service this medical clinic has to offer at the fee schedule, as I under- 
stand, which is quoted herein, 

“Before instructing our general agent in Los Angeles as to what they 
shall do relative to this matter, I should like your opinion concerning the 
ethics of this group, and whether the principle on which such a medical 
group is operated is consistent with the highest medical ethics. 

“Doubtless, there is available to you full information concerning the 
staff of physicians who make up this particular medical group. In so far 
as you know, are they all men of ability and integrity? 

“I should greatly appreciate your opinion concerning this matter and 
any recommendation which you may have regarding this type of medical 


ractice, 
P “Very truly yours, 


“Ernest J. Dewees, 
“Assistant Medical Director, 
“Providence Mutual Life Insurance Company.” 


O—Doctor, what do you do toward volunteering information 
with reference to any particular group, or devices, or quacks, 
or what not? A—To whom? The inquirer? 


_ Q—Do you do so only on inquiry, or do you volunteer 
information? 4.—Usually the information is given out chiefly 
on inquiry by someone who writes to us, although in some 
instances the subject may be presented through the columns of 
THE JOURNAL. 


Q.—I notice it says in that letter: 


“Doubtless, there is available to you full information concerning the 
staff of physicians who make up this particular medical group’; as to 
the ability and integrity of these men. 


Do you know what he refers to in that statement? A.—I 
would assume he referred to the American Medical Directory 
or perhaps to the files of the American Medical Association. 

Mr. Leahy:—In Exhibit 264, which is the number this carbon 
copy has received, on March 23, 1934 Dr. Leland wrote to 
Dr. Ernest J. Dewees, Assistant Medical Director, Providence 
Mutual Life Insurance Company, Philadelphia, Pennsylvania: 


“Dear Dr. Dewees: 

“The Los Angeles Medical Association, I believe, will be glad to give 
you a more recent report on the personnel and activities of the Ross- 
Loos medical group than can be given from this bureau. 

ol am personally ot the opinion that the methods used by many of the 
organizations similar to this one do not contribute to the best interests 
of either the public or medical profession. 

“The Secretary of the Los Angeles Medical Association is Dr. Harry 
H. Wilson, whose office is at 1925 Wilshire Boulevard, Los Angeles, 
California, 

“It may be of some interest to you to note a newspaper report under 
date of March 6, 1934, states that Dr. H. C. Loos and Donald Ross ‘were 
banished from the Los Angeles County Medical Association Monday 
night for engaging in a plan of health insurance.’ 

“For that and other reasons, I believe it might be more satisfactory 
for you to secure the information you desire from the Los Angeles 


Medical Association. «uc: 
Sincerely yours, 


‘R. G, Leland.” 


By Mr. Leahy: 

Q.—Do you recall, now, at the time you wrote this letter to 
Dr. Dewees, what information you had other than the news- 
paper report with reference to the activities of the Los Angeles 
Medical Association and the Ross-Loos Clinic? d—We had 
information concerning the organization and operation of the 
Ross-Loos medical group, but this information concerning the 
newspaper item was entirely new. We had nothing on which 
to verify that statement; therefore, it seemed to me that checking 
with the local people was the wise procedure. 

Q.—Had the American Medical Association ever taken any 
action against the Ross-Loos Clinic? A —No, sir. 

Q—What jurisdiction had the American Medical Association 
over the activities of the Los Angeles Medical Association, if 
that be the name of it? A.—None. 

Q—Do you recall whether the question of the Ross-Loos 
Clinic ever came before the American Medical Association in 
any form? A.—lIt did. 

Q—Do you recall when? A.—I believe it was some time 
late in 1935, perhaps in 1936, it came to the judicial council of 
the American Medical Association as an appeal from an action 
of the California Medical Association, 


Q.—Appeal by whom? «.—Appeal by Drs. Ross and Loos 
from the action of the Los Angeles Medical Society and the 
California Medical Association. 

Q—And what did the American Medical Association do on 
the appeal? A—As I recall it, the judicial council of the 
American Medical Association reversed the action of the Cali- 
fornia Medical Association. 

Q.—Are Drs. Ross and Loos members of the American Medi- 
cal Association at this time? A.—I believe so, 

Q.—You stated in the second paragraph of this letter; 

“T am personally of the opinion that the methods used by many of the 


organizations similar to this one do not contribute to the best interests 
of either the public or medical profession.” 


To what did you refer when you wrote that to Dr, Dewees? 
A—I referred to information that had come to the Bureau of 
Medical Economics concerning a considerable number of organi- 
zations that had become legally involved in California; I believe 
there were some one hundred and forty-three of such organiza- 
tions in California, and many of them had become organized 
in late 1933, early 1934—a few some years before that—and 
about 1933 some of those organizers had been indicted and sent 
to prison. 

Q—How many of those organizations, as you recall, in 
California, had come under the investigation of the State of 
California? A.—There was a list of one hundred and forty- 
three of them that were being investigated and, as I recall it, 
at least six or seven individuals were finally indicted and 
sentenced. 

Q.—Doctor, could you just briefly—do not go into details 
about it—but just substantially tell us about some schemes for 
giving medical attention and service in the United States that 
your bureau has investigated. A.—There are some two thousand 
or more industrial medical care plans. We haven't investigated 
those carefully but we know there are that many and we know 
the type and, in general, the way in which they operate. There 
are about three hundred student health services in the colleges 
and universities; about three hundred—may I look at some notes 
—there are about three hundred of the type of organizations 
known as mutual health and hospital associations. Those organi- 
zations are, I presume, what one might call “consumer” groups. 

Q—How many of those do you say are operating? A.— 
About five hundred, and those contain the one hundred and forty- 
three to which I have just referred, in California. There are 
about nineteen flat rate plans, which are used by hospitals to 
give care to people on a flat rate basis, including everything 
that is needed. About fifty-four hospital insurance companies ; 
seventy-eight group hospital plans operating and about sixty or 
more that are proposed, and about three hundred and fifty group 
medical plans; at least twenty-four union sick benefit plans and 
probably three hundred and fifty rural medical plans which are 
being sponsored by the Farm Security Administration. 

O.—Now, with reference to these groups which you have just 
mentioned, what action has the American Medical Association 
taken or advocated against them? 4.—They have taken no 
action except to secure the information about them and, in some 
instances, publish the facts concerning them. 

Q.—But there are that many plans which you just mentioned 
now in operation? A.—There may be more. 

Q—And as director of your own bureau what action have 
you taken against any one? A.—None. 

Q.—To return, however, to the paragraph in your letter to 
Dr. Dewees: ; 

“T am personally of the opinion that the methods used by many of the 
organizations similar to this one do not contribute to the best interests 
of either the public or medical profession,” 


to what are you referring when you say: 
“the methods used by many of the organizations’? 


A.—The methods I think I had in mind were those used by 
these organizations in California which had taken money away 
from people and had not been in existence and in operation to 
give service when the people needed the service. 

Q.—What information, Doctor, had you at the time about the 
Ross-Loos Clinic; your own personal information? A.—lI had 
visited the Ross-Loos group some time in 1932, 

Mr. Leahy:—This is from the Belmont High School, 1575 
West 2d Street, Los Angeles, to the A. M. A., Chicago: 


“Gentlemen: 

“We have out here in Los Angeles a medical group called ¢ 
iicay poeta roan Aaah. femesaeed an Ik- Wale selma saaste 
with the unqualified endorsement of the A, M. A.? I have been of the 


. 
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opinion that it was not exactly ethical and for that reason didn’t care 
to endorse it. 
“Thanking you for this information, 
“Yours truly, 
“George Horton.” 


268, which has just been identified by Dr. Leland is his reply, 
dated May 31, to the inquiry: 

“The Los Angeles Medical Association, I believe, will be able to give 
you a more recent report on the personnel and activities of the Ross- 
Loos medical group than can be given from this bureau. 

“The Secretary of the Los Angeles Medical Association is Dr. Harry 
H. Wilson, whose address is 1925 Wilshire Boulevard, Los Angeles, 
California, 

“I am personally of the opinion that the methods used by many of 
these organizations similar to this one do not contribute to the best 
interests of either the public or the medical profession. 

“Tt may be of some interest to you to know that a newspaper report 
under date of March 6, 1934 states that Drs. H. C. Loos and Donald 
Ross ‘were banished from the Los Angeles County Medical Association 
Monday night for engaging in a plan of health insurance.’ 

“For that and other reasons I believe it might be more satisfactory 
for you to secure the information you desire from the Los Angeles 
Medical Association.” 


By Mr, Leahy: 

Q.—Now, you stated in the second paragraph of that letter 
approximately the same opinion as you gave in the earlier 
paragraph, about which you testified, that 


“organizations similar to this one do not contribute to the best intrests 
of either the public or the medical profession.” 


To what did you refer when you said they do not contribute 
to the best interests of either the public or medical profession? 
A—I referred, as I said, I had in mind in the first letter that 
some of these organizations had been taking money away from 
people without giving them service, and also had in mind that 
many of them used advertising and solicitation, which are often 
used by such organizations, and they are not considered ethical 
practices. 

O.—And why are they not considered as ethical, Doctor, these 
practices of advertising and soliciting? d.—There is an oppor- 
tunity in advertising to make exaggerated and unwarranted 
claims for the benefits which are advertised. 

Q.—And as to solicitation? d.—The same thing holds true 
on solicitation. There is always a certain amount of word of 
mouth advertising. 

Mr, Leahy:—271 is a letter of inquiry from R. H. Ludden, 
M.D., physician and surgeon, Viroqua, Wis., directed to the 
American Medical Association, attention of R. G. Leland: 


“Gentlemen: 


“Could you please send me information on the Ross-Loos medical 
group, Los Angeles, Calif. 


“Yours very truly, 
: “R, H, Ludden, M.D.” 
270 is a carbon of a reply which Dr. Leland states he has 
written to 271. It is dated June 5, 1934, directed to Dr. Ludden. 


_"The Los Angeles Medical Association, I believe, will be able to 
give you a more recent report on the personnel and activities of the 
Ross-Loos medical group than can be given from this bureau.” 


Q.—Now, Doctor, have you seen the Ross-Loos Clinic since 
1932, when you stated you visited it? A.—I have not. 


“IT am personally of the opinion that the methods used by many of 
the organizations similar to this one do not contribute to the best inter- 
ests of cither the public or medical profession.” 


Then he gives the name of the Secretary of the Los Angeles 
Medical Society; then the same paragraph as to the newspaper 
account of March 6, 1934, and concludes: 


“For this and other reasons, I believe it might be more satisfactory 
for you to secure the information you desire from the Los Angeles 
Medical Association.” 


Q.—During the spring of 1934, when these three letters which 
you have just read and to which you replied were received by 
you, and the replies written by you, what information had you 
particularly of a recent date on the Ross-Loos Clinic, as of 
that date? A.—The only information I had, in addition to 
the operation of the clinic, was this newspaper account that 
apparently the Ross-Loos Medical Clinic or Dr. Ross and Dr, 
Loos had become somewhat involved with the Los Angeles 
Medical Association, but the exact nature of the difficulties 
were not known to me at that time. 

Q.—Is that why you referred the inquirer back to the Los 
Angeles Medical Association? A.—Yes. 

Q.—How did you happen to have the address of the Secretary 
of the Los Angeles Medical Association? A,—We maintain a 


.M.A. 


los 


directory of the names and addresses of all the secretaries of 
all the medical societies throughout the country. 

Q.—By the way, may I ask this: Is it one of the functions 
of the American Medical Association, for the benefit of the 
Association and the profession and the public, to keep any record 
of all doctors in the United States, regardless of whether they 
are members of the A. M. A. or not? A.—The American 
Medical Association does that. 

Q—This is an inquiry from Drs. Rigby and Hargrave, of 
Shreveport, La.; it is 273, dated Jan. 22, 1935. It is addressed 
to the American Medical Association. 


“Gentlemen: 

“Due to the fact that I am chairman, of the Economics Committee, 
of the Shreveport Medical Society, I desire to get all the information 
that is obtainable on Medical Economics. We have, in this vicinity, some 
members of the medical fraternity, who do not belong to our local or 
state society and who engage in extensive advertising to further their 
practice of medicine. We have one, who claims to be a Fellow of 
Proctology, and there are others whom I could name operating in various 
branches of medicine. I also have in my possession, some information 
from the Ross-Loos Medical Group, Los Angeles, California. I would 
like to know if the Ross-Loos Medical Group of Los Angeles, are an 
ethical group of Doctors and if they belong to organized medicine, 

“Any information you may be able to give me, will be appreciated.” 


To this Dr. Leland wrote the original of which 272 is a copy. 


“The Los Angeles Medical Association, I believe, will be able to give 
you a more recent report on the personnel and activities of the Ross- 
Loos medical group than can be given from this bureau. 

“The Secretary of the Los Angeles Medical Association is Dr. Harry 
H. Wilson,” 


giving his address. 


“I am personally of the opinion that the methods used by many of the 
organizations,” 


and the same paragraph again. 
“Tt may be of some interest,” 


and the same paragraph. 


“For this and other reasons, I believe it might’ be more satisfactory 
for you to secure the information you desire from the Los Angeles 
Medical Association. 

“Under separate cover I am sending you a complete set of the publica- 
tions of this bureau which I trust will be of interest and benefit to you.” 


Q.—Now, Doctor, have you any independent recollection of 
what constituted the set of publications which you sent to that 
doctor? A.—No, I do not have any recollection. The number 
and nature of the publications of the bureau have changed from 
time to time, adding each year several new publications. I could 
not be sure just which ones were included in this particular 
package. 

O—Doctor, between the time of the letter which you wrote 
in June 1934 and this letter in March 1935, what additional 
information had you had with reference to the Ross-Loos Clinic? 
A.—wNone that I can recall at the moment. 

Q.—Now, when you received these various inquiries which 
we have just been reading, Doctor, did they induce you to make 
any investigation of the Ross-Loos Clinic for or on behalf of 
the American Medical Association? .A.—No, sir. 

O.—Did the American Medical Association instigate any inves- 
tigation of the Ross-Loos Clinic? A—Not to my knowledge. 

Q.—More particularly, did your bureau? A.—I made an 
investigation purely on my own initiative to learn what was 
being done by the Ross-Loos Clinic. 

Q.—Was that in 1932, which you spoke about? A.—Yes. 

O.—What was the character of investigation made at that 
time? A.—I called at the Ross-Loos Medical Clinic where I 
was received very cordially. I met Drs. Ross and Loos and a 
considerable number of the staff. I was shown the clinic build- 
ing and the facilities used for diagnosis and treatment of patients, 
to acquaint me with the methods and personnel of the Ross- 
Loos medical group. 

O.—Was that particular visit to that group made for the pur- 
pose of investigating that group, or was it routine, or what? 
A,—It was a routine visit made very shortly after the organi- 
zation of the Bureau of Medical Economics for the purpose of 
collecting information and building up a source of material for 
the bureau, 

Q.—What other groups did you visit in that same year, if 
any? A.—TI visited groups in Minneapolis, Fargo, Bismarck, 
Glendive, Montana, Billings, Spokane, Seattle, Tacoma, San 
Francisco, Los Angeles, San Diego— 


U.S.A. us. 


Q.—That's enough; what purpose did you have in making this 
trip around to these various groups in these various cities? 

A—Nothing, except to secure information; the facts as to the 
ways in which medical groups were being operated. 

Q.—And what use did you put the information to? A.—Later 
on we secured some additional information by mail and pub- 
lished a separate publication. 

Q—And what action did the American Medical Association 
take other than the publication that you just mentioned of the 
information? 4—None whatever. 

(The witness identified a letter to Mr. James H. Baker, 
executive secretary Hennepin County Medical Society, Minne- 
apolis.) 


‘Dear Mr. Baker: 

“The Kansas City Industrial Hospital Association agreement with the 
Butler Manufacturing Company is but another example of similar types 
of contract practice that exists in other parts of the United States. 
Patients are not given freedom of choice of physician but must accept 
the physician furnished by the Industrial Hospital Association. The 
agreement states that members may at their own expense call or employ 
their own physician. Nothing is said as to the manner in which hospital 
care will be provided, although it is inferred that beneficiaries must be 
taken care of in hospitals of the Association in the event hospital care is 
necessary. 

“This type of organization has been brought to the attention of the 
medical profession on several occasions. It is one which, in my opinion, 
ought to be discouraged. 

“Under separate cover I am sending you several copies of cur reprint 
‘New Forms of Medical Practice,’ in which several types of this form 


of arrangement are discussed. “Sincerely yours,” 
, 


O.—Now, Doctor, at the time you wrote this letter, back in 
April 1935, had you information in reference to this Kansas 
City Industrial Hospital Association? d.—Some information 
regarding the Kansas City Industrial Hospital Association had 
been sent to me by Mr. Baker; on the basis of that information, 
which as I recall it, was a rather brief pamphlet, I made these 
comments. 

Q.—You stated in there: 


“This type of organization has been brought to the attention of the 
medical profession on several occasions.” 


Again you state that it was similar to other forms of contract 
practice that existed in other parts of the United States. What 
did you mean by that? A—Forms of contract practice that 
existed in various parts of the United States for many years; 
but there seems to have been a concentration of contract prac- 
tice of a low type in certain sections, some in West Virgina; 
some in the State of Washington, and some in Oregon; and on 
the basis of the performances of these types of contract practice 
I believed that those particular types ought to be discouraged. 

Q.—Now, why do you think that the type which you said 
was of low form—will you tell us what the form was and why 
you said it should be discouraged? A.—Contract practice, 
group and individual, were organized to provide a certain amount 
of service under contract at a very low cost. It was the custom 
for others, individuals or groups, to organize similar services 
with contracts to provide medical care or hospital care, or both, 
offering either the same amount of service for less money, or 
more service for the same amount of money. In some cases 
this competition, if it can be called that, or solicitation, went 
from bad to worse by constantly lowering the quality of medical 
care offered. I could give you some examples; some of the 
bad features. 

0.—Well, give us an example of the bad features so we will 
know in detail. A.—I refer to such an example as the ampu- 
tation of a man’s arm because, instead of carrying the man 
through to the reasonable— 

Mr. Lewin (interposing) :—Excuse me. 
the Ross-Loos Clinic? 

Mr. Leahy:—No. 

The Witness:—No. The reasonable restoration of that arm 
to function because it would require less time than the process 
of treatment and rehabilitation. 


By Mr. Leahy: 

O.—Now, in your experience, Doctor, where these what you 
call low forms of contract practice, what did you discover under 
the contract practice with reference to such matters as you 
have just described? Were they indulged in or were they not? 
A—In different parts of the country? 

O.—Yes, A-——They were; a large number of such organi- 
zations all over the country. 


Is he talking about 
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Afr, Leahy:—On the stationery of the Academy of Medicine 
of Cincinnati, Cincinnati, dated March 2, 1936, to Dr. Leland: 


U. S. EXHIBIT 277 

“The Academy of Medicine of Cincinnati is confronted with the fol- 
lowing problem: 

“Dr. George H. Cook, after some service with the Ross-Leos at Los 
Angeles, is preparing to start such a clinic in Cincinnati. Some of the 
members of the Academy of Medicine whom he has approached have 
asked the Academy whether an association with this clinie will jeopardize 
their standing with the Academy, The Executive Council of the Academy 
has ruled that this question must be answered by the entire County 
Society. This will be brought to a vote on Tuesday, March 10. Have 
you any information about this clinic or have you any experience which 
will guide us in handling this matter? 

“The Executive Council will meet on Friday afternoon, March 6th, 
and I would appreciate hearing from you by that time if possible. 

“Thanking you in advance for any information you can give us, and 
with very best wishes, I am 

“Sincerely yours, 
“Edward D, King, President.” 

By Mr. Leahy: 


Q.—Doctor, have you replied to that letter? 
carbon of the reply which I made. 

Mr, Leahy:—That's numbered 276 and runs to Dr. King, 
President of the Academy of Medicine of Cincinnati: 


U. S. EXHIBIT 276 


“This is to acknowledge receipt of your letter of March 2 relative 
to the formation of a clinic similar to the Ross-Loos Medical Group in 
Los Angeles. 

“The effect of association with such a group by members of the 
Academy of Medicine of Cincinnati must be determined by the Academy, 
which has the original jurisdiction over the ethical conduct of its 
members.” 


By Mr, Leahy: 

Q.—Doctor, why did you write that to Dr. King? A—Well, 
because it’s true. 

Q.—Did you have anything to do with the ethical conduct of 
members of the Academy in Cincinnati? A.—Only so far 
as I might discuss the matter with the secretary or some mem- 
ber of the Academy. I had no authority nor jurisdiction over 
the members of the Academy of Medicine of Cincinnati. 

Q.—For instance, if the Academy of Medicine of Cincinnati 
wanted to start a clinic, what jurisdiction did your bureau have 
over it? A.—Not a particle. 

QO—What jurisdiction did the American Medical Association 
have over it? A.—Nothing. 

Q.—In other words, was the Academy entirely independent 
of you and the American Medical Association, anything it 
wanted to do? A—Yes, sir. 


“I believe that you should bear in mind that the press, which has 
socialistic leanings, has energetically taken up the cudgel for the Ross- 
Loos Medical Group.” 


A.—This is a 


Q.—Now, what did you mean by that statement, Doctor, when 
you said: that the press which had “socialistic leanings’? A— 
Well, I think many of us have seen certain publications that 
have a very liberal view and that have from time to time pub- 
lished articles and have assumed the attitude that the sociali- 
zation of medicine would be a good thing for the people and 
for the profession of the United States. 

Mr. Leahy: 


“An attempt is being made to show that the Ross-Loos method is the 
most desirable method of providing medical care. 

“I believe that in the discussion of this matter, your Executive Coun- 
cil and the membership of the Academy as well, should bear in mind 
the Ten Principles adopted by the House of Delegates at the Cleveland 
Session in 1934, as a measure of the necessity for, and the method of 
providing medical services. For example, the 3rd Principle states, 
‘Patients must have absolute freedom to a legally qualified doctor 
of medicine, who will serve them from among all those qualified to prac- 
tice and who are willing to give service.’ Since I do not have before 
me the details of the proposal by Dr. George H. Cook, I do not know 
whether his plan contemplates such a freedom of choice of physician. 

“Again, the 8th Principle states, ‘Any form of medical service should 
include within its scope all legally qualified doctors of medicine of the 
locality covered by its operation, who wish to give service under the con- 
ditions established.’ 

“Under separate cover, I am sending you a of the Special 
of this Bureau entitled, ‘Medical Service Manat atten’ by the House 
of Delegates at the Atlantic City Session. However, I am calling your 
special attention to these two principles, 

“There are other factors which must be considered in i 
proposal to supplement the practice of sedition ba "iene 
instances these factors may not be apparent in the proposals themselves, 
but develop later in the operation of the scheme. I refer particularly 
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to the quality of medical care and other methods by which subscribers 
or participants are obtained. In many schemes which have come to my 
attention, the amount charged for the medical care has been so small 
that there could be but one outcome—a reduction in either the amount 
or the quality of the medical services given, and in many instances, 
both these factors are involved. The manner of securing subscribers 
involves a practical application of the Principles of Medical Ethics, 
especially as these principles pertain to solicitation and unfair commer- 
cial competition. _ 

“Tt is my understanding that the Ross-Loos Medical Group was com- 
posed of a number of very competent physicians.” 


By Mr, Leahy: 

O.—Did you believe that when you wrote it, Doctor? A.— 
I did. 

Mr. Leahy: 


“As far as I know, the quality of medical care given seems to be 
good. I am unable to give you all the details of the operation of this 
medical group or their methods of securing subscribers. However, IT am 
enclosing a copy of an article which appeared in the Los Angeles City 
Employees Magazine. I am also enclosing a copy of a pamphlet of 
Information for Subscribers of The Ross-Loos Medical Group. 

“Tt is my further understanding that the Ross-Loos Medical Group in 
Los Angeles entered into contracts with certain groups of municipal 
employees and others, under the terms of which medical services would 
be furnished by the members of the Ross-Loos group for certain stipu- 
lated sums. Furthermore, it is my understanding that each member of 
the groups concerned was required to pay a certain amount each week 
or month, and that this sum would be used to pay the cost of service 
rendered by the Ross-Loos clinic. I am informed that the Los Angeles 
County Medical Association objected to the operation of this plan, by the 
Ross-Loos group, and the charges were finally preferred against Doctors 
Ross and Loos. These charges were substantiated by the Council of the 
Los Angeles Medical Association, and on appeal, the California Medical 
Association upheld the action of the Los Angeles Medical Association 
whereby Doctors Ross and Loos were expelled fro. membership. This 
case was appealed to the Judicial Council of the American Medical 
Association. The decision of the Council may be found in THE JouRNAL 
of Jan. 25, 1936,” the volume stated. “You will note however, that the 
Judicial Council decision expresses no opinion as to the guilt or innocence 
of the appellants in connection with any unethical practices alleged and 
charged against them. 

“Tf at any time you believe I may be of some assistance to you, I shall 
be pleased to help to the limit of my ability.” 


By Mr. Leahy: 

O.—Doctor, when you enclosed a copy of the information 
for subscribers of the Ross-Loos Medical Group, have you any 
recollection now what that copy was? A.—No, I do not. 

O.—Have you any recollection now as to what you referred 
to when you stated, “I am sending you a copy of the Special 
Report of this Bureau entitled, “Medical Service Plans’”? A.— 
Yes, sir. 

OQ.—What were they? A—That was a report, special report 
of the Bureau, as I recall it, published in 1935, I believe, listing 
the service plans which had come to our attention throughout 
the United States, in the form of state medical society plans, 
operating and proposed; county medical society plans; and the 
various classifications of services which they gave, either for 
indigents or for low-income groups; or they were merely for 
collecting bills: in other words, postpayment plans or prepay- 
ment plans. 

O.—Were those forms which you state you enclosed to the 
director of the Academy factual in nature, informative, or were 
they recommendations contained therein, or what type were 
they? A.—They were factual, informative, and offered some 
suggestions or discussion of the principles involved in organizing 
and operating various types of plans. 

Q.—At that time had there been any plans for the prepay- 
ment of cost of medical care? A.—Yes. 

Q.—Do you recall how many were in existence? A.—Well, 
at that time there were very few operated by medical societies. 
There were plans being operated by groups of different kinds. 
Perhaps they might be designated as either consumer or pro- 
ducer prepayment groups, but there were only a few throughout 
the country. ; 

Q.—Now, Doctor, there seems to be a series of letters here 
between you and a Mr. R, A. Swink. 

Mr. Leahy;—Exhibit 279 has just been identified as a letter 
from Mr. Swink, the Executive Secretary, to Dr. Leland, on 
the Academy of Medicine of Cincinnati letterhead: 


U. S. EXHIBIT 279 


“Some days ago Dr. Edward King, President of the Academy, wrote 
you for i information pertaining to the Ross-Loos Clinic at Los 


Angeles. We very much appreciated the information furnished by you. 


A.M.A. 


SI Oe WE 


“In order that you might be acquainted with what has occurred here 
recently, I am enclosing a carbon copy of a letter sent to Charles S. 
Nelson, executive Secretary of the Ohio State Medical Association, in 
which a fairly complete statement is given of just what has occurred to 
date. I feel certain you would be interested in knowing of this action. 

“If you have any special pamphlets, or can give me any other ref. 
erences that would enable us to make a more complete statement of 
organized medicine’s viewpoint on the whole insurance scheme, I would 


like very much to have it. “Yours truly 


“R.A. Swink.” 


Mr. Leahy:—The enclosure is dated March 19 and numbered 
280, on the same stationery head, directed to Nelson: 


U. S. EXHIBIT 280 

“Last fall Dr. George H. Cook, a graduate of the University of Cin- 
cinnati, but not a member of the Academy here, made it known to some 
of the members of the Council and to others, that he had just returned 
from Los Angeles, where he had spent some months getting complete 
information on the operation of the Ross-Loos Clinic. He stated that 
it was his intention to organize a similar group in Cincinnati. ; 

“Reports of his activities were heard from time to time, mostly in the 
form of rumors, until early in February of this year when a letter was 
received from him by Council, together with a prospectus of his pro- 
posed group. In his letter, he asked Council to let him know what 
attitude would be taken toward members of the Academy who might 
become members of his group. 

“Immediately upon receipt of this letter and prospectus, the entire 
matter was referred for study to the standing committee on the Cost of 
Medical Care, ef which Dr. Albert H. Freiberg is chairman. After many 
hours’ consideration covering several meetings, this committee recom- 
mended to Council that it should reply to Dr. Cook by saying that a 
request such as he had made, could be considered only when presented 
by a member of the Academy; and secondly that if such a request is 
later made by a member, it would then be advisable for Council to call 
a special meeting of the Academy, so that the entire membership could 
participate in the discussion and have a final vote as to the policy of the 
Academy in respect to this matter. 

“These recommendations were adopted by Council and Dr. Cook was 
accordingly notified of the action. Within a few days thereafter, a letter 
was received from Dr. E. E. Rhoads, a member of the Academy, stating 
that he was seriously considering the invitation to become a member of 
Dr. Cook’s group and asking whether ‘belonging to the George H. Cook 
Medical Group will in any way jeopardize my standing in the Academy.’ 
Upon receipt of Dr. Rhoads’ letter, Council called a special meeting and 
decided to make consideration of this matter a special order of business 
to come before the Academy at its regular meeting on March 10, 1936. 
A copy of notice sent to all members is enclosed herewith. 

“Interest in this matter attracted a large attendance at the meeting on 
March 10. A rough count indicated that there were approximately 325 
to 350 members present. As a result of thorough discussion on the part 
of Council at two special meetings prior to this meeting of the entire 
Academy, Council prepared a statement to be read by the President, 
Dr. King, by way of introduction to the entire matter and a statement 
of the issues involved. 

“After giving a brief history of the events leading up to the calling of 
the meeting, Council called attention in its statement to Article VI, 
Section 2 of the ‘Principles of Ethics’ of the A. M. A,, and then 
informed the Academy that, in the opinion of Council, the thing for the 
members to do was to answer certain questions, with the understanding that 
those answers would become the rules which Council would feel obliged 
to enforce in a situation that might arise as suggested in Dr. Rhoads’ 
letter. The questions on which Council desired an answer were these: 


“1, Does practice under a prepayment group plan such as is being 
here proposed, and which does not include all of the legally qualified 
physicians of the community, but restricts itself to a small group, con- 
stitute a violation of Article VI, Section 2 of the ‘Principles of Ethics’ 
of the A. M. A.? 

“2. Shall membership in the Academy of Medicine of Cincinnati be 
withheld from physicians who are practicing in violation of this rule? 

“3, Shall violation of this rule by a member of the Academy constitute 
sufficient reason for the termination of his membership? 

“Tt is not necessary for me to relate the entire discussion that occurred 
at that point other than to say that a motion was immediately made by 
Dr. Robert Carothers to the effect that practice under a prepayment group 
plan such as was being proposed, does constitute a violation of Article VI, 
Section 2 of the ‘Principles of Ethics.’ That motion was by way of 
saying yes to question no. 1. After prolonged discussion on the motion, 
in which only one member, Dr. Samuel Iglauer, spoke in opposition to 
the matter, a rising vote was taken and practically every one present 
yoted in favor of the motion. There were 3 or 4 who voted against the 
motion and possibly 15 or 20 others who did not vote either way. 

“With the first motion disposed of, motions on the other two questions 
were immediately put and voted on, with similar results, 

“The enclosed clipping from the Enquirer on the morning following 
the meeting is indicative of the reports appearing in all the newspapers 
of the action taken. The next day after that is when the editorial 
appeared in the Enquirer entitled, ‘A Danger Involved,’ and in which 
the Academy was accused of ‘boycotting’ any physician who undertakes 
to give medical service on a group basis. 

“Y trust that this rather lengthy review of the situation will he of 
interest to you and if you have any suggestions or comments to make, 
I am sure, Council will be very glad to receive them, 

“Yours truly, 
“R, A. Swink.” 
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By Mr. Leahy: 

O.—Doctor, what other information did you have with refer- 
ence to what transpired than this letter of Mr. Swink’s to Dr. 
Nelson, a copy of which he sent to you? A.—No other. 

Q.—What did you have, if anything, to do with the prepara- 
tion of these questions? A.—Oh, nothing. 

O—Which were answered? A.—Nothing. 

Q.—Or with the calling of any meeting of the Council or a 
meeting of the Academy? A.—Nothing whatever. 

Q—Did you know that either was being held, or anything 
about it, prior to the receipt of this copy of this letter? A—I 
can’t recall whether any other letters had come announcing the 
holding of a meeting or not, but at the present time I would 
have to say no. 

O.—What advice, if any, did you try to give to Mr. Swink 
or Mr. Nelson or to Dr. King with reference to this matter? 
A—Nothing at all. 

Q.—Was it or was it not a matter of complete jurisdiction 
of the local Society entirely? A—It was in their jurisdiction 
completely. 

Q.—And this reply of March 25, 1936, numbered 278, which 
is a carbon of the original, is, I think you stated, in reply to 
the letter which you had received from Mr. Swink? A—That’s 
right. 

Mr. Leahy:—Dated March 25, to Swink: 


U. S. EXHIBIT 278 


“Tam greatly obliged to you for your letter with the enclosed carbon 
copy of your communication to Mr, Nelson. I am personally of the 
opinion that the Academy of Medicine of Cincinnati proceeded in a wise 
course on the matter under consideration. 

“This Bureau is now preparing a publication on ‘Economics and the 
Ethics of Medicine.’ This publication will probably bear more directly 
than any other one we have on the question under discussion, however, I 
am unable to give you the date at which this will be ready for distribu- 
tion. In the meantime, I am enclosing some publications of the Bureau 
in the hope that they may be of some help to you.” 


By Mr. Leahy: 


Q.—And when you stated, I am personally of the opinion 
that the Academy acted wisely or in a wise course, to what 
did you refer? A.—I referred to the procedure that they had 
adopted in arriving at the end. They had made an investigation, 
they had framed their own questions, and they had put them 
to the vote of their own membership, and the membership 
had expressed itself. 

Q.—And with that expression what interest had you? A— 
An academic one. 

Q—Any advice or anything of that kind? A —WNothing 
at all. 

Mr. Leahy:—This is on the Medical Society of the District 
of Columbia stationery, and it is dated June 5, 1937, over the 
signature of Dr. Conklin, and addressed to Dr. Leland: 


U. S. EXHIBIT 259 

*“T am enclosing herewith a plan that has recently come to our attention 
for development of prepayment medical service in governmental bureaus. 
The potentialities of such a plan, if and when it is put in force in the 
capital city, should be readily understood. 

“With hopes that I will have the pleasant opportunity of seeing you 
during the coming week, I am,’’ Postscript: 

“I regret that I was not ‘at home’ when you called at my office recently. 
I am hoping for better luck next time.” 

By Mr. Leahy: 

Q.—Well, have you an independent recollection now of 
having received a plan called “Federal Employees Cooperative 
Medical Service, Inc.”? A.—I recall receiving it, but I can’t 
recall the contents of it. 

Q.—Now, looking at the letter again, it states: 

With hopes that I will have the pleasant opportunity of seeing you during 
the coming week,” 


Was there any function which was to occur during the 
coming week? .d.—That doesn’t mean anything to me now. 
Q—When was the convention of the A, M. A. held in 1937? 
A—lIt was in the early part of June, at Atlantic City. Perhaps 
that refers to the meeting of the American Medical Association. 
0.—Now, the postscript there states: 


“J regret that I was not ‘at home’ when you called at my office recently. 
Iam hoping for better luck next time.” 


Have you any independent recollection now of haying called 
at his home or at the office? A.—Oh, I believe that “at home” 
in quotations means his office. 


O—His office. Yes. A—I called at Dr. Conklin’s office 
several times, but I don’t know whether it was close to that 
date or not. 

Q.—At all events, have you any independent recollection now 
of having called, to find that he was out? A.—Yes, I remember 
that I called once, and Dr, Conklin was out. 

Q.—What connection had that call, if any, with Group Health 
Association? .—I don't connect it at all with Group Health 
Association, because I called on the secretary several times 
as a matter of courtesy and interest, and on matters of medical 
society affairs, having nothing to do with Group Health Asso- 
ciation, 

O.—Now, this carbon copy is dated August 18, Doctor. The 
letter which Dr. Conklin wrote to you was dated June 5, 1937. 
I notice you state in the carbon, “Since your letter arrived 
just as I was leaving the office for my vacation, I have had no 
opportunity to answer it until today.’ Had you taken your 
vacation at that time? 4A—I had taken my vacation, and the 
convention of the American Medical Association had also inter- 
vened, and I believe that I had been out—away from the office, 
as well, on some field work. 

Mr, Leahy:—Dated Aug. 18, 1937, numbered 260, in evidence, 
for the prosecution: 
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“Since your letter arrived just as I was leaving the office for my 
vacation, I have had no opportunity to answer it until today. 

“The suggestion which I made at the committee meeting is, in my 
opinion, a very simple one, involving nothing but cash payments to those 
who wish to participate. It is based largely on the type of arrangement 
that has been in effect for many years and operated by health and accident 
insurance companies." 


By Mr. Leahy: 

O.—To what are you referring in that paragraph, Doctor? 
A.—I am referring to the principle of cash payments made by 
health and accident insurance companies on the basis of a 
contract between them and their policyholders, by which they 
agree to pay in cash directly to the insured the amount of any 
claims that are made against the company under a contract. 

O.—Well, I notice you state, “The suggestion which I made 
at the committee meeting.” A.—I made the suggestion at the 
committee meeting, which was in July of 1937, the suggestion 
to the Medical Society that they might take under advisement 
the idea of organizing a cash indemnity plan which would be 
similar to the cash indemnity plan operated by health and 
accident insurance companies, if they could qualify under the 
laws of the District. 

(Here was described the Mutual Benefit Insurance Plan as 
shown in previous printing of this letter.) 


Marcn 18—Arter REcEss 


(The Court ruled that testimony on the quality of medical 
service rendered G. H. A. could be introduced to refute the 
Cabot testimony.) 


TESTIMONY OF DR. RICHARD B. PRICE 
DIRECT EXAMINATION (RESUMED) 


By Mr, Leahy: 

Q.—Doctor, I believe this morning when you were asked to 
step aside for a few moments I was about to ask you the ques- 
tion as to your experience while you were at Group Health 
Association and on its staff of physicians, and more particu- 
larly during the year 1938 and up to the 20th day of December 
thereof. What was your experience as to the quality of medi- 
cal care which Group Health was able to give to its patients? 
A.—I found that it was not the care that I wanted to give 
patients. In other words, I did not think that it was adequate 
medical care, 


By Mr, Leahy: 

Q.—Why do you say, Doctor, that it was not the adequate 
medical care that you thought patients should receive? 4A— 
To express it in a word, I would say that it was an attempt 
to practice medicine wholesale; and I think that adequate 
medical care would be the opposite. In other words, personal 
service is the eee t, adequate medical care, 

What ability you personally to give personal ser- 
vig ae the patients that you had in Group Health? ey 
limited. 

.—What was that due to? 4.—Well, many factors 
final opinion was that it was due to the type'ey sat i 
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than to any other possible factor, There were other factors, 
of course, 

O.—First, with reference to the type of set-up: to what do 
you refer? A.—Well, it was an organization trying to take 
the place of the family physician, of the personal physician. 
That was the fundamental trouble with it. 

O.—In what respect did you find that that type of set-up 
could not replace the family physician? 4.—For instance, if 
I were sick in the middle of the night and would want medical 
care—if I were a member of an organization such as that 
and called for medical care and a doctor would come to see 
me who was not familiar with my case, and I would be too 
sick to go into details, I would not have the confidence in him 
that I would have in a doctor who knew me. If I may take 
just a minute or so—I believe we are not as individuals just 
the sum of our heart and lungs and arms and legs; we are 
more than that. In other words, personality is more than just 
the sum of the things that we can determine by x-ray exami- 
nation. If you are sick it is more important to me as a physi- 
cian what you think about yourself than the way your heart 
sounds. 

Q.—In your own experience, Doctor, did you find that upon 
visiting patients on whom you called those patients had had 
other doctors than yourself? A.—They had; yes. That is 
correct. 

OQ—And with reference to the number of patients whom 
you were called upon to treat, what had that number to do 
with reference to the adequacy of care which you could render 
to them? A—I had to attempt to care for more than I could 
give proper care to. 

O—Do you recall whether there were any patients at the 
hospital who were asking or requesting operations which could 
not be granted? A.—There were. 

O.—Do you recall whether there were many or few? A— 
During the year 1938? . 

O.—Yes. A—I should say that nearly a hundred patients 
had been promised operations and were not given them during 
that time. 

O—To what was that due? d—Well, I believe the chief 
reason they were not giving them was because the organiza- 
tion did not feel they had the money to pay for the hospitali- 
zation, and so forth. In other words, they were running— 

Mr. Lewin:—We object to what the Association felt. 
has got to testify to his knowledge. 

Tue Court :—Yes. 

By Mr. Leahy: 

OQ.—Did you discuss that in any way with the board of 
trustees? A.—lI talked to the Medical Director about it many 
times. 

Q.—What did he say? 

Mr. Lewin:—Objected to as hearsay. 

Mr. Leahy:—Oh, no. 

Mr. Kelleher:—Let us have the Medical Director here if 
they want that testimony. Put it in through the right man. 

Mr. Leahy:—If£ your Honor please, this is the chief physi- 
cian in charge of all the outfit. 

Tue Court:—I think that should be limited, Mr. Leahy, to 
go no further than to show any instructions which might have 
been given by Dr. Brown to his subordinates in the handling 
of such cases. I do not think it should go into the question 
of the opinions or thoughts that Brown may have had in a 
general sort of way. : 

Mr. Leahy:—No; I will not do that, your Honor. 

Tue Courr:—You see my distinction? 

Mr. Leahy:—I see the distinction, your Honor; yes. And 
I will adhere to it. 

Tue Courr:—Limit it to that, then. 

_ By Mr. Leahy: 

Q.—Doctor, did you have any patients of your own at the 
time who were seeking operations and could not get them? 
A-—I don’t know what to say about “my own.” I did not 
have any patients whom I considered my own. 

Tue Courr:—You mean, Group Health patients? 

Mr. Leahy:—Yes, sir. 

By Mr. Leahy: 

Q.—Any Group Health patients whom you treated? A,— 

es. 

Q.—Did you discuss the 


those? A.—Yes. ? 
Q.—Did you talle it over with the Director? A.—Yes. 


He 


failure to give operations as to 
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O—What did he say to you about those operations? d4.— 
He said that it would be necessary to stall them off—which 
he did. : 

O.—Did you come in contact with physicians in the District 
of Columbia who were members of the Medical Society of the 
District of Columbia? A—yYes, sir. 

O.—What were your relations with those doctors with refer- 
ence to consultations or assistance or cooperation in regard to 
your patients of Group Health? 4.—The doctors whom I met, 
members of the Society, were without exception very friendly 
to me, kind in their attitude. 

O.—What evidence did you find among those members of 
the Medical Society with whom you discussed the affairs as 
to interfering with you in your practice with reference to 
Group Health patients? A.—They did not interfere with me. 

Q.—Did you have occasion at any time to seek the advice 
of members of the Medical Society with reference to the con- 
dition of any patients of Group Health that you were treat- 
ing? A.—Yes, sir. 

O.—What was the result of that? A.—Well, I had occasion 
to ask consultation with one of the leading heart specialists 
of the country, I believe, Dr. Thomas Lee, in two cases. 

Q—What did Dr. Thomas Lee do? A.—Dr. Thomas Lee 
visited the patients. 

Q.—What did he do with respect to you? 
reports of what he found. 


O.—Do you recall, Doctor, how many patients a day, on an 
ee you would see at Group Health personally? 4A.—In 

38? 

O.—Yes. A.—I saw as many as 60 a day. That was not 
the average, however. 

Q—In your judgment, Doctor, can a physician render ade- 
quate medical service to as many as 60 patients a day? A—I 
cannot; no, sir. 

OQ.—Do you recall from your observation down there whether 
or not the other doctors on the staff were similarly at work? 
A—tThey were all over-worked. 

O—Were you engaged at any time in making any house 
calls for G. H. A.? A—Yes. 

O.—What patients would you be called upon to see on house 
calls? A—AIl types of patients except obstetric cases and 
pediatric cases. 

Q.—How many other doctors were there who were attend- 
ing patients in Group Health while you were there? In 1938, 
I mean. A —I believe there were at the end of 1938 seven 
or eight; something like that. 

O.—Do you recall now whether a patient who was seen at 
home on a house call always had the same doctor? A.—No. 
They did not have the same doctor. 

O—What effect, Doctor, does that have on rendering ade- 
quate medical care to a patient? 

Mr. Kelleher:—Objected to as repetitive, your Honor. 
has already covered it. 

Mr. Leahy:—He said that doctors would be called upon to 
see patients at Group Health Association who had been 
attended by other doctors. 

Ture Court:—What was your question? 

Mr. Leahy:—My question was, What was the effect that 
that would have on a patient? 

Tur Courr:—I think he made some reference to that. If 
it is not clear in your mind, he may answer. 

A—The doctor making a call on a patient who had been 
under another doctor’s care would not have the patient’s record 
available; he would not know what the other doctor had 
found, would not know what treatment the other doctor was 
giving him, and the patient, therefore, would not have the 
confidence in the new doctor that he would if one doctor had 
had the continuity of the case. 

By Mr. Leahy: 

O.—What did you find, Doctor, with reference to the main- 
tenance of the doctor-patient relationship in Group Health 
Association? A.—Well, that was lost, because we were 
attempting to practice medicine wholesale, as I said before. 


A.—Sent me 


He 


CROSS EXAMINATION , 

Mr. Lewin: 

O.—Doctor, you said that none of the members of the Dis- 
trict Medical Society interfered with your practice while you 
were with Group Health, Was not that your testimony? 
A—TI believe—did I say, interfered with it? 
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O—Yes. A—Except for the cases that I mentioned, 

Q.—When you joined Group Health did you not know that 
Group Health would have to make outside consultations in 
dangerous cases? |.—Well, I had not given it any thought, 
but it is true that they should, certainly. 

Q—<As a matter of fact, did you not have a very serious 
heart case, a Mr. Bradley? A.—I mentioned that I had heart 
cases, but I would like to be excused from giving the patients’ 
names and the diagnosis. f 

Tue Court:—I do not think that you should go into the 
personal side of it. Do not identify the cases. 

By Mr. Lewin: 

Q.—Did you not have a serious heart case, a man over 40 
years of age? A—lI had heart cases; yes; 2 heart cases. 

O.—Had you been treating him for heart trouble? A.—Yes. 

Q.—Was his case rather acute? A—Yes, sir. 

Q.—And that was while you were with Group Health Asso- 
ciation in 1938? A—That is right. 

Q.—That was March of 1938, to be exact, was it not? A— 
I don’t recall the exact date, but it was in 1938. 

Q.—Did you have an electrocardiograph at the Group Health 
Association? A.—Yes. 

Q.—Did you have an electrocardiograph when you were in 
private practice in Delaware? A—yYes; I had access to one. 

Q.—Did you have one in your own office? A.—I had one 
in the office of the Dupont Company with which I was 
associated. 

Q.—But when you were in private practice in Delaware did 
you have one? A.—I did not have one in my office. 

Q.—But you did have one at Group Health and you did 
have one when you were on salary with Dupont; is that right? 
A—Yes. 

Q.—You used this electrocardiograph and that indicated that 
this gentleman was very sick, did it not? Is that right? 
A.—Well, now, as to an electrocardiograph, there is a good 
deal of discussion as to how much that will indicate. But I 
will grant that the man was sick. I do not want to say that 
the electrocardiograph will make a diagnosis. It takes a doctor 
to make a diagnosis. 

Q.—But you felt the need of a consultation by an eminent 
heart specialist? 4.—yYes. 

Q.—And you turned to a member of the District Medical 
Society? A—Yes. 

Q.—And that gentleman’s name was Dr. Thomas Lee? A.— 
Yes, sir. 

Q.—Were you able to get a consultation with him? 4— 
May I express it in a few words? 

Q.—Won’t you answer the question? A.—I cannot say no, 
and I cannot say yes. 

Mr. Leahy:—Don’t argue with him. 

Mr. Kelleher:—Nobody is arguing with him. 

By Mr. Lewin: 

Q.—Were you able to get a consultation with him? 

Mr. Richardson:—He answered it. 

A—I called Dr. Lee on the telephone and asked him about 
the same case and he said, “Doctor, I would like to see the 
case with you, but there is some question, which I hope will 
be settled soon, about the legality of Group Health. Until 
that is settled I would rather see the patient myself and send 
you a report.” 


By Mr. Lewin: 

Q.—Is that all he told you? A—At that time. 

Q—Did you ask him to come in consultation with you? 
A—I asked him to see the patient. I am not sure whether 
I asked him to see the ‘patient with me or not. But whether 
I asked the question directly, as to whether or not he would 
see the patient with me, his answer was as I have told you. 
I had not even met Dr. Lee. 

Q—Did you ask him to come in consultation with you 
over that case? A.—I can’t answer that yes or no. 

Q.—Did you testify before the grand jury of the United 
States that returned this indictment? A.—I beg your pardon? 

Q.—Did you testify before the Grand Jury of the United 
States? A.—I did. ‘ 

0.—Were you asked to tell about this case that I am asking 
you about now? A.—That is right. 

Mr. Leahy:—I suggest that he might show it to the witness 
to sce if that refreshes his recollection, 


Mr, Lewin;—I am sure that his Honor will permit me to 
conduct this examination in this way, which is absolutely 
proper. 

Tue Covurt:—I do not know. I am opposed to turning 
generally to testimony before a grand jury. That is wholly 
in the discretion of the court, and it is only when it is of 
sufficient importance to be in the public interest that I could 
justify it. Otherwise it would break down the secrecy of the 
grand jury altogether. You can generally use grand jury 
notes of testimony. I am opposed to the general use of such 
notes in this case. If you will pass it up to me I will pass 
upon it, 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice.) 

(The discussion concerned the right to use the transcript 
of the grand jury testimony in questioning the witness.) 


By Mr. Lewin: 


O.—As a matter of fact, you testified before the grand jury 
on Oct. 31, 1938, did you not, toward the end of your asso- 
ciation with Group Health Association? Is that right? A—So 
far as I remember. I see that it is that date. 

Q.—And that is after you had been with Group Health 
Association something over ten months; is that right? A.—That 
is correct; yes. 

Q.—I point to this answer which you gave there and ask 
you if that refreshes your recollection as to whether or not you 
called Dr. Lee in consultation with you? A —TI should say 
that I did. 

Q.—You told us that Dr. Lee expressed some doubt as to 
the legality of Group Health Association. Was that your 
testimony? A.—That is what he said on the telephone. It was 
not that he expressed the doubt. He said there was a question, 
but I don’t think he had any doubt about it. 

Q.—Did he not say that he would be glad to come in con- 
sultation with you, but he could not do it because you were a 
Group Health doctor and it was a Group Health patient? A— 
That is correct. 

Q.—Did he not give the reason for that the instructions of 
the local District Medical Society? A.—He said they ques- 
tioned the legality of it. ‘ 

Q.—Did he not say that he had been instructed by the local 
Association not to hold consultations with any doctors on the 
staff of Group Health? A.—That is right. 

Q.—Is that what he said? A—That is correct. 

Q.—When you testified before the grand jury did you say 
anything about his saying that somebody had doubts as to the 
legality of Group Health? Look at that and refresh your 
recollection (handing transcript to the witness), 

Mr. Leahy :—I object. 

Tue Courtr:—Objection sustained. 


By Mr. Lewin: 

Q.—As a matter of fact, he did not consult with you, did he? 
A.—Not with me; no. 

OQ.—He saw the patient independently, did he not? A—Yes. 

Q.—And that was abnormal procedure, was it not, when you 
had asked a doctor to come in consultation with you? A.—Well, 
it is not exactly the usual view of consultation . 

O.—What is the usual view? A.—I suppose the very mean- 
ing of the word would be coming together, 

Q.—Is there any advantage in that? 4d.—There is in many 
cases. 

Q.—But you were deprived of that advantage in this case, 
were you not? A—That is correct, to that extent. 

Q.—So to that extent you were interfered with by the Dis- 
trict Medical Society, were you not? 

Mr. Leahy:—I object. 

Tue Court:—That is purely argumentative. 

Mr. Lewin:—He gave that kind of a conclusion in response 
to Mr. Leahy. 

By Mr. Lewin: 

—Did you not have another patient also serious] i 
Be trouble? A.—That is right. of a reeith 

O.—An old lady over 60 egy ait age? A—Yes, 

—And was she not so sic t you thought sh i 
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O.—Did you not get the same response from him, that the 
District Medical Society would not let him come? dA.—The 
response was the same as the other time. 

O.—Have I correctly characterized what the response was, 
that the District of Columbia Medical Society had a rule which 
forbade him to have any consultation with Group Health 
doctors? A.—He did say that the District Society questioned 
the legality of Group Health; I am pretty sure, both times. 
He said he did not have anything against me personally; there 
was not anything personal at all. He simply said that he hoped 
the thing would be settled soon. 

O.—Did he not say in that case that the Medical Society 
still prevented him from having a consultation with you? 

Mr. Leahy:—I object to this constant repeating, if your 
Honor please, and doing by indirection what your Honor has 
told him not to do directly. 

Tue Court:—While I do not think Mr. Lewin so intended, 
it might be open to that objection. 

Mr. Lewin:—It is simply a question of holding it in my 
mind. I want to be accurate about it. I might have transcribed 
this into notes, and there could not be any question about my 
using them. 

Tue Court:—It is a little difficult to decide. 

By Mr. Lewin: 

O—Will you answer that question? 
you mind repeating the question? 

O—Did he not tell you in connection with this old lady’s 
case that the Medical Society still prevented him from having 
consultation with you? 4.—Yes. 

O.—Did he not say that he hoped matters would be straight- 
ened out so that you could have consultations in the usual way? 
A—Yes, sir. 

Mr. Richardson:—I would like to suggest that this alleged 
grand jury transcript be taken away from in front of counsel. 
He is simply reading from it and avoiding your Honor’s ruling 
with reference to it. 

Mr. Lewin:—I do not think I am. 

Mr. Richardson:—Why not put it out of the way? 

Mr. Lewin:—Why do you have any doubt about the authen- 
ticity of it? Why can I not read it? 

Tue Courr:—lIt is pretty difficult for the court to control 
that. Suppose it were some other paper that he was refreshing 
his recollection from: you could not object to it. Suppose he 
had copied it off from those nages to another piece of paper. 
The difficulty has arisen from identifying that as the report of 
the grand jury proceedings. That is where the mistake arose, 
not by the use of the paper itself. 

Mr. Richardson:—Of course his producing it is not our fault; 
but having produced it and identified it, standing there and 
turning the pages and reading it leaves the impression that the 
grand jury testimony is being read to the witness. 

Tue Court:—The mistake has been made in identifying those 
notes as particular notes. It is just one of those things that 
will happen. I cannot wire that out. 

By Mr. Lewin: 

Q.—Is it not true that while you were with Group Health 
you had a number of other cases where you would have had 
the usual consultations but could not get them—let me change 
that—and could not have them because of this rule? 

Mr. Leahy:—What rule? 

Mr. Lewin:—The rule of the District Medical Society—just 
what Dr. Lee gave as his reason. 

A.—I do not recall any. There may have been. 


By Mr. Lewin: 

Q.—Do you not recall other cases in which you would like 
to have had face to face consultations with specialists in the 
District of Columbia, members of the District Medical Society, 
if you could have obtained them? A.—I think there probably 
were. : 

O.—Were you not blocked from obtaining them or trying to 
obtain them because of this experience which you had with 
Dr. Lee in those two cases? A.—I think I can say yes to that, 
i ame way. 

a oe were with Group Health Association from what 
date to what date? A.—I testified this morning that I started 
in December 1937, with x-ray plates for them, without pay. 
I was not on their salary roll, but I was actually doing some 
work for them. 

—wWere you still with them as late as Dec. 20, 1938, when 
this indictment was returned? A.—Oh, yes. 


Proceed. 


A—Of course—would 
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O.—At that time were you a member of the American Medical 
Association? A.—Yes, sir. 

O.—Through what local society? A—The Newcastle County, 
Delaware, Medical Society. 

Q.—Had you not received some instructions from the Amer- 
ican Medical Association at that time that you would have to 


change your membership to some other local society? A—I 
do not recall that now; no, sir. 
O.—Would you like to have your memory refreshed? A,—I 


don’t recall anything about it right now. 

Q.—Let me show you this and see if it refreshes your recol- 
lection (handing transcript to the witness). Had you not had 
instructions from the A. M. A. that you must apply to the 
District Medical Society for membership if you wanted to 
retain your membership in the A. M. A.? 

Mr. Leahy:—I object to that as immaterial and outside the 
scope of the direct examination. 

Mr. Lewin:—I think it has something to do with the interest 
of this witness. 

Mr. Kelleher:—And the interference with his activities, your 
Honor. Mr. Leahy asked the broad question whether there 
had been any interference with him while he was with G. H. A. 

Mr. Leahy:—No, I did not. I asked the question about the 
District Medical Society. 

Tue Court:—I will permit him to answer the question. 

Mr. Leahy:—Exception, if your Honor please. 

Tue Court:—You may answer. 

The Witness:—I had a letter something about applying 
locally, but I do not think it said the District Medical Society. 


By Mr. Lewin: 


Q.—What did it mean by applying locally? A—If I recall 
now, it was a ruling of the American Medical Association that 
a doctor away from his former place of practice more than a 
year should apply in his new locality for membership rather 
than to maintain his membership in the old location. 

Q.—And your new locality was the District of Columbia, 
Was it not? A—Not my residence. Group Health was; yes. 

Q.—Was not that the place where you were supposed to 
apply locally? A—I could have either applied here or to the 
Alexandria, Virginia, Society, where I maintained a residence. 

O.—Did you apply to the Alexandria, Virginia, one? 

Mr. Leahy:—I object as immaterial. 

THE CourtT:—Yes; I think it is immaterial whether he 
applied or not. 

Mr, Lewin:—I have something in mind, your Honor, that I 
think will make it material. 

Tue Court:—Step here and tell me about it. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 


(The discussion was on the bearing of the question. 
Court sustained the objection.) 


By Mr. Lewin: 


_Q.—When you testified in chief here about your dissatisfac- 
tion with Group Health practice did you mean to imply that 
there was anything, in your opinion, unethical in regard to 
Group Health practice? A.—I am not qualified to answer that 
question. There are so many standards of ethics that I do not 
feel qualified as an expert on that. 

_ Q.—In your standards of ethics was there anything unethical 
in your relation to Group Health patients? A.—I cannot answer 
that, either. 

Mr. Lewin:—May I refresh his recollection? 

Tue Court:—I am not going to let you make general use 
of that record. I told you that. 

Mr. Lewin:—I am simply using it to refresh. 

THe Court:—The question put to this witness was not 
whether things were ethical or unethical. The question was 
as to what opportunities it gave for good practice. That has 
nothing to do with ethics or lack of ethics. So I think it should 
be confined to that. In what ways, in his opinion, did it affect 
his ability to give good service. 

Mr. Lewin:—I just wanted to be sure I understood what he 
meant by good and bad practice, 

Mr. Leahy:—Ask him. 

Mr. Lewin:—I am coming to that. 

By Mr, Lewin: 

O.—As a matter of fact, throughout the whole period of 1938, 
from the time you joined Group Health Association until 
Oct. 31, 1938, were you not able to give better treatment to 
your patients, and superior treatment to your patients, while you 
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were with Group Health, than you were able to do in your 
private practice in Delaware? A.—No. 

Q.—Let me see if I can refresh your recollection. 

May I do that, your Honor? 

Tue Court :—l think you may, for that. 

(Mr. Lewin handed transcript to the witness.) 

A.—In some ways, yes, but not in every way. 

By Mr. Lewin: 

Q.—Did you not believe in October 1938 that we, meaning 
Group Health Association, could give better medical care than 
could be given in private practice? .—No; I don't believe 
that we could. 

Mr, Lewin:—Now, your Honor, may I confront him more 
directly? I would like to show this to your Honor (handing 
transcript to the court.) 

Tue Court:—You may let him see it. 

By Mr, Lewin: 


Q.—You have seen this portion of your grand jury testimony, 
have you not (indicating)? A—Yes, sir. 

Q.—What is your testimony since you have seen this answer 
to my last question? A.—I still think at the present time we 
could not give them as good attention. 

Q—What did you think while you were with them in 
October 1938, and throughout that whole period, from January 
1938, to October 1938? What was your opinion then? A—lI 
did mention something about the patient’s pocketbook, and so 
forth, that we did not have to worry about the patient's pocket- 
book. But, on the other hand, I feel certain now— 

O.—Now, wait a minute. I am asking you what you thought 
then. That is not responsive. 

Mr, Leahy:—I object, if your Honor please. The proper 
thing to do is to say, “Were you not asked this question and 
did you not give this answer? 

Mr. Lewin:—We have a right to get the answer from the 
witness. 

THe Court:—The question is that he has expressed his 
opinion now as to the effect of Group Health practice as 
related to his experience. That was general. Certainly he has 
not got to be confined to the opinion which he may have 
expressed at some other time. He may have changed his 
opinion. It is purely an opinion which may change. 

Mr. Lewin:—I am not suggesting that he has not a right 
so to testify, but I do not think he has a right to do that in 
Tesponse to my question which was directed in 1938. 

Tue Court:—I am afraid that we have lost your question in 
the melee. Suppose you put another question. 

By Mr. Lewin: 

Q.—In October 1938, were you not asked this question and 
did you not give this answer: 

“What about the kind of treatment that you can give patients 
at Group Health as compared with the kind of treatment 
you could give patients in your private practice in Delaware?” 

And did you not give this answer :— 

Mr. Leahy:—I object to the use of this transcript, which your 
Honor has again and again called to counsel’s attention. It 
does not do any good for your Honor to give a direction; he 
just simply walks over it. 

Mr. Kelleher:—That is not a fair statement. 

Tue Court:—I will permit him to ask the question. I have 
seen that answer. 

Mr, Lewin:—I suppose you are now going to withdraw your 
remark? 

Mr, Leahy:—No. 

Mr. Lewin:—I thought you might be generous enough to 
do it. 

Tue Court:—Come on, gentlemen. We have plenty of work 
to do here. ‘ 

By Mr. Lewin: 

Q.—Did you not give this answer to that question: 

“Well, the treatment and care are superior here, because we 
have the association with other men in the various specialties 
and have complete and adequate laboratory facilities, and also 
because we can devote our entire time to medical work and not 
have to think about the patient’s pocketbook and so on. So 
I believe we can give the patients better medical care.” 

What is your answer? A.—That I did say that; yes. 

Mr. Richardson:—May we now inspect the transcript that 
counsel just read? 

Tue Court :—Yes, 

Mr, Kelleher:—May we approach the bench? 
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Tue Court:—Not on that. Counsel has the right to see it. 

Mr, Kelleher:—All we mean is to be sure that the limitation 
is correctly expressed. They can see the part that is addressed 
to the witness. 

Tur Covurt:—Yes. 

RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, going back to the talk you had with Dr. Lee, 
will you now give us to the best of your recollection just what 
Dr. Lee said to you on the telephone when you called him? 
What did you say to him, so that we will get the entire 
conversation, A.—lI said that I am Dr. Price, on the staff of 
G. H. A. I had never met Dr. Lee—I have never met him 
yet; that I would like to have him see this patient if he would 
be kind enough to do so. 

Q.—Did you describe the condition of the patient over the 
telephone to the doctor, to Dr. Lee? A.—I did. 

Q.—What did Dr. Lee say then? A.—Dr. Lee said he would 
be glad to see the patient, but that until things were straight- 
ened out he would prefer seeing the patient himself, and send- 
ing me a report of his finding. 

O.—Did he say what matters were to be straightened out? 
A.—He said that there was a question of the legality of Group 
Health Association, the Association with which I was con- 
nected. 

O.—Do you remember now about what time of the year that 
was when you made this telephone call to Dr. Lee? A—I 
believe it was, since my memory has been refreshed about the 
date by Mr. Lewin—that it was March 1938. 

O.—Was that the gentlemen who was described as being 
about 40 years of age, whose case you were drawing to the 
attention of Dr. Lee? A—Yes. 

Q.—Do you know whether Dr. Lee did see the patient? A— 


Yes. 
Q.—As soon as possible? A.—Yes. 
O.—And he sent you his full report? A—Yes. 
OQ.—And the patient got better? A—Yes. 


OQ.—Now, about the lady: Can you recall about when it was 
you called on the telephone about her? A.—TI think it was in 
the summer of 1938; I am not sure about the month or the 
exact date. 

Q.—And did you say that Dr. Lee repeated again in sub- 
stance what he told you before? A.—Yes. 

Q.—Did you describe the condition of the lady over the 
telephone? A.—Yes. 

Q.—Did he talk with you about the condition as you described 
it? A.—Yes. 

Q.—Do you call that consulting at all when you discuss over 
the telephone instead of being face to face with each other, 
the patient, conditions, and such things? A—Yes. 

Mr. Leahy:—He says the benefit of the face to face con- 
sultation was not given. I would like to have the witness 
testify on that point. 

Tue Court:—He said he never saw Dr. Lee. 

By Mr. Leahy: 

Q.—But, Doctor, did you or did you not discuss over the 
telephone with Dr. Lee the condition of each of your patients? 
A—Yes. 

Q.—And did Dr. Lee express to you anything with reference 
to the condition of them? A.—He did; he went into full details 
about it; his finding. 

Pes he also visit the second lady, as soon as possible? 
A.—Yes. 

Q.—And she got better? A.—Yes. 

Q.—Now, referring to these questions asked with reference 
to the character and type of care, do you recall whether at any 
time shortly after October 1938, along about December 1938 
or January, early January 1939, there came a time when you 
resigned from G. H. A.? 

Mr. Lewin:—Objected to. 

Tue Courr:—That is not redirect examination. 

Mr. Leahy:—Could I approach the bench? 

Tue Courr:—Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court.) 

(After discussion the Court sustained the objection.) 


By Mr, Leahy: 
Q.—Doctor, you made an answer, I think, in response to one 


of the statements that may have been some - 
sultation which I believe you sought or which you rou feces 
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sought, that in substance: Now, can you recall any other cases 
in which you called on any of the doctors over the telephone 
other than the two asked about? A.—No, sir. 

O.—You have no such recollection? d.—No. 

O.—And if any such case occurred it has made no impres- 
sion on you? A.—No, it must have been a hypothetical rather 
than an actual case. 


TESTIMONY OF PERCY S. BROWN 


DIRECT EXAMINATION 


Percy S. Brown, Boston, Mass., said he is the treasurer 
and trustee of the Twentieth Century Fund, and _ secretary- 
treasurer and executive director of the Good Will Fund. He 
has no official connection with Health Economics, Incorporated. 
It was supported by the Twentieth Century Fund. Its director 
was Mr. Rickcard. The witness said he is joint secretary and 
treasurer of the joint committee of the two funds, Twentieth 
Century and Good Will. 

In response to subpoena he produced reports of the Auditor 
of the Twentieth Century Fund for three years, March 1, 1936, 
to Feb. 28, 1937, and for a similar fiscal year ending Feb. 28, 
1938, and for the year ending Feb. 28, 1939; also audits by the 
same Auditor of the Good Will Fund for the period of time 
from the beginning of its operation, Dec. 20, 1936, to Dec. 31, 
1938, and for the period Jan. 1, 1939 to Dec. 31, 1939, and from 
Jan. 1, 1940 to Dec. 31, 1940. He also presented unaudited 
financial statements made to the joint committee of the two 
funds for the period Nov. 9, 1939 to Dec. 31, 1939, and for 
the twelve months ending Dec. 31, 1940. Next were the regu- 
lar published annual reports of the Twentieth Century Fund for 
the year 1935, years 1936, 1937 and 1938. 

(Objections were made to testimony on individual items in 
the reports.) 

Mr. Lewin:—I wonder if I could not interpose an objection at 
this time to this whole line of examination and approach the 
bench? 

Tue Courr:—There has been nothing of significance in this 
examination so far. 

Mr. Lewin:—It is creating a lot of mystery that I would just 
sags not have in the case; it means a lot of trouble to dis- 
pel it. 

Mr. Kelleher:—These things do speak for themselves. 

Tue Court:—They are not in evidence; the contents have 
not been disclosed. I don’t like to anticipate matters too much. 

By Mr. Leahy: : 
_ Q.—Now, showing you exhibit 35 for identification, which you 
just explained to us, I am turning to page B. I will ask you if 
there is anything on that page against which you can mark your 
ied for the same purpose as you marked them on the other 
sheet. 

(The witness initialed the exhibit.) 

Mr. Lewin:—I would like to see what he marked. 

Mr. Kelleher:—Why was that necessary to be marked? I 
don’t quite understand this procedure. 

Mr. Leahy:—You will. 

Mr. Kellcher:—Our objection is that it is an indirect way of 
getting something in. 

Tue Court:—I don’t know what is in there. 
what the great concern is about. 

Mr. Kelleher:—I would just like to show your Honor this. 

Tue Courr:—There appears no reason for a departure from 
the usual methods. I will wait until it is offered. 

By Mr. Leahy: 

Q.—And I think you have already 
oon Inc., was set up by Twentieth Century Fund? 

es, 

Q.—And, Mr. Brown, of your own personal knowledge, do 
you know, whether it was the Health Economics, Inc., which 
was the instrumentality in having H. O, L. C. set up G. H. Dae 

Mr. Lewin:—We object to that; at last the cat is out of the 
bag. 

Mr. Kelleher:—It is immaterial. : 

Mr. Leahy:—It is just an introductory question. 

Tue Court:—If objected to, you will haye to show me the 
materiality. 

Mr, Leahy:—Shall I approach the bench? 


Tue Courr:—Yes. 
( Counted for both sides approached the bench and conferred 


with the Court.) discussion at the bench on the materiality 


Th was much 
of 9 oa offered, The Court took the matter under 


advisement.) 


I don’t see 


stated that Health Be: 
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TESTIMONY OF DR. ROSCO GENUNG LELAND 


DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 
Mr, Leahy:—Exhibit 258, ladies and gentlemen, is a letter 


on the stationery of Dr. T. J. Williams. It is dated July 21, 
1938, the American Medical Association, Chicago, Illinois: 


U. S. EXHIBIT 258 


“Gentlemen: 

“Will you be kind enough to send me what information you have 
relative to the doctors, Donald Ross and Clifford Loos, private group 
clinic in Los Angeles, as well as the Trinity Hospital group in Little Rock, 
Arkansas, and other similar groups who provide medical service, hos- 
pitalization, drugs, services of specialists, etc., to the man and his family 
for a specified monthly payment. 

“Kindly send same to the above Evanston address. Thanking you, 

“T, J. Williams.” 


By Mr. Leahy: 
July 25, 1938, directed to Dr. T. J. Williams, at the Davis 
Street address in Evanston, Illinois: 


Ue ise) LxtHl bro sNO: 
“Dear Dr, Williams: 


“The Medical Service Plan of Trinity Hospital, Little Rock, Arkansas, 
is one type of several prepayment plans for medical care that have been 
attempted.” 
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(Here was read Dr. Leland’s letter describing the Trinity 
Hospital plan.) 

By Mr. Leahy: 

Q.—To what do you refer, Doctor, where it says, “The staff 
members have also been willing to participate in such a plan 
because additional income for special services could be secured 
from subscribers to the plan”? 

A.—It means that the plan did not give complete medical 
service, but that certain items of medical care were charged for 
at regular rates and were not included on the regular monthly 
premiums stated. 

Q.—And those, added to the premiums stated, would make 
up the additional income which you speak about? 

A.—They increased the income to the organization. 


By Mr. Leahy: 


Q—Then you state: Sent under separate cover: Economics 
and Ethics of Medicine; Medical Service Plans; Organization 


of Medical Services; and Contract Practice. What were those 


four publications which you sent? A—They were publications 
of the Bureau of Medical Economics, some of them the reports 
of special studies. 

Q.—Doctor, did your bureau at any time since you became 
its director oppose the prepayment plan of medicine and medical 
care? A.—I should have to qualify that, if 1 may: we have 
opposed the compulsory prepayment plans but not voluntary. 

O.—And by “compulsory” to what do you refer? A,—By 
“compulsory” I refer to those plans which are made compulsory 
by law, applying to everyone in- certain income groups, who 
must participate if they are employed persons. 

O.—To the voluntary prepayment plan, what has been the 
policy of your bureau? A.—An attempt to collect all the 
information that bore upon the organization and administration 
of such plans, in order that with the accumulation of experience 
we might be in a position better to assist those individuals or 
organizations that wished to organize plans for the benefit of 
low-income people. 

Q.—Has your experience or the experience of the bureau, 
after the collection of these data that you refer to, been enabled 
at any time to assist those groups who desired to form prepay- 
ment plans? A.—Well, I can’t give you the exact number, but 
there have been numerous individuals and groups, both in indus- 
try and in the community as well as state and county medical 
societies, that we have assisted and that I have assisted per- 
sonally in the development of prepayment plans, and some of 
those are now in operation. 

OQ.—Can you think of any of them now as you sit there, 
Doctor? A,—Well, the California Medical Service, Physicians 
—California Physicians Service was sponsored by the Cali- 
that Medical Association. ‘The Michigan State Medical 

ociety— 

Mr. Lewin:—Can you fix the time as to these, please? 

By Mr. Leahy: 

O.—Could you give us the time, also, if you can, when these 
plans were formulated? A—As I recall it, the California 
Medical Association plan was adopted by the House of Dele- 
gates of the California Medical Association in Los Angeles in 
about December, 1938. The Michigan State Medical Society 
plan was organized about two years ago and is now in full 
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operation. The New Jersey State Medical Society has a plan 
perfected, but I believe it is not yet in operation. Several plans 
have been approved and in three sections of the state have been 
organized in New York, one covering about 17 counties around 
New York City, another covering several counties around Utica, 
and a third several counties around Buffalo. 

Q.—Doctor, has your bureau at any time taken any position of 
opposition with reference to the contract practice of medicine 
generally? 4d,—Well, yes. We have opposed the conditions 
under which contracts were—under which the medical care 
under contracts was delivered, the conditions being in opposition 
to certain of the sections of the Principles of Medical Ethics 
as adopted and followed by the American Medical Association. 

Q.—And when were those principles adopted? A—Well, 
those were in the process of development over quite a number 
of years. They have been added to and explained, made more 
intelligible from time to time as the conditions became more 
noticeable and more troublesome to the medical profession, and 
I believe that the last edition was about 1936 or ’7. 

Q.—Somewhere in your testimony or in the correspondence, 
Doctor, you have mentioned two of ten principles. What were 
the ten principles to which you referred? A.—The ten prin- 
ciples that we refer to frequently as the Ten Principles were 
adopted in 1934 by the House of Delegates at the meeting of the 
American Medical Association in Cleveland, merely as a guide 
which could be followed by county or state medical societies 
that undertook to organize prepayment medical plans, in case 
they felt it seemed necessary to supplement the private practice 
of medicine with a prepayment plan for those in low-income 
classes. 

Q.—Were those ten principles at any time modified or 
amended in any subsequent convention of the House of Dele- 
gates? A.—Principle No. 6 was modified in 1935. As it was 
originally stated, it led to a considerable confusion and some 
contradiction to the remaining nine principles. In 1935 that 
principle was changed in wording. 

Q.—In what respect was it changed? A—That principle 
was changed (referring to a record) in 1935 to read: “In 
whatever way the cost of medical service may be distributed, it 
should be paid for by the patient in accordance with his income 
status and in a manner that is mutually satisfactory.” 

Q.—Now, what effect did this amendment or clarification of 
this sixth principle have on prepayment plans, if any? A— 
Well, it merely clarified the position of the American Medical 
Association, because this principle, as now stated, pertains 
directly to the prepayment idea. Before, the principle stated 
that payment should be made by the patient at the time the 
service was rendered, which meant nothing more than the 
private practice of medicine. 

Q.—In other words, Doctor, did the amendment of this prin- 
ciple No. 6 operate in opposition to or in advance of prepay- 
ment cost plan? A.—Well, it advanced the—or assisted in a 
better interpretation of the yardsticks or measures that should 
be applied in the organization of prepayment arrangements. 

Q.—Doctor, to your knowledge, the American Medical Asso- 
ciation—has it members of the association who are conducting 
contract practice of medicine? A.—Yes. 

Q.—Are they in large numbers or few? A—I have no idea 
how many, what proportion of physicians in good standing 
throughout the United States are actually engaged in contract 
practice, but I suspect there is a fairly large number, and some 
of them are engaged in a type of contract practice that is quite 
€ssential in order to give medical attention to certain groups 
of people who are working in various industries or the pro- 
duction of natural resources. 

Q—When you say there are quite a number, do you mean 
10 or 20 or a hundred, or do you mean in the thousands? 4A.— 
Well, I would say probably several thousand. 

——Have you any information at all as to how many groups 
are being treated under plans of contract practice? A—There 
are in the United States about 350 medical groups, what we call 
in medical parlance “group practice groups.” A recent study 
of three hundred and thirty-five of those groups indicated that 
only seventeen of them were employing any form of prepayment 
medical plan. 

Q.—The balance were employing what kind of a plan? A— 
Well, fee for service plans. 

Q—How recent was that study, Doctor? A—Completed 
last year, 

3 Q.—And what area did the study cover? A—The United 
tates. 

_OQ.—Now, Doctor, did you persoually or did your bureau ever 

take any position whatsoever with reference to G. H, A. here 

in Washington? A,—No, sir. | - 

O.—Was any study made of it? A.—No independent study. 
IT realized that Dr. Woodward was making a very careful and 


continuous attempt to get information, and I knew that any 
information that he was able to secure would be made readily 
available to me if at any time I needed it. 

Q.—Has your bureau ever made any kind of a report on 
G. H. A.? A—No, sir. We have referred to a report or the 
poe that was published in Tue Journat of October 2, I 
elieve, 

Q.—But aside from such a reference as that, have you ever 
made any independent investigation of or report of G. H. A.? 
A,—No, sir. 

Q.—Do you recall whether your bureau in any way cooperated 
with Dr. Woodward in the preparation of this article? A— 
Not at all. 

Q.—Aside from the trip which you say you made here to 
Washington sometime in July of 1937, did you cooperate or 
collaborate in any way, shape, or form with Dr. Woodward? 
A—No, sir. 

Q.—What assistance, if any, did you give Dr. Woodward in 
the preparation of the article? A—Well, I just didn’t assist 
him. He prepared the article himself, and it was his article. 

Q.—What conferences, if any, did you have with him with 
reference to its preparation? 4—Not the preparation of the 
article? I undoubtedly was in his office several times and, 
among other things, might have asked a question or two about 
G. H. A., but I have no independent recollection of those events. 
However, in the preparation of the article I had nothing to do. 
I didn’t even know he was writing an article. 

Q.—Now, with reference to this correspondence which I 
brought to your attention there, Doctor, some of the letters 
being those which you received and others which you had 
written in reply thereto, was it your intention in any way to 
discourage a prepayment plan of medicine, at all events, when 
you wrote those letters? A—No, sir. I had no idea of dis- 
couraging any one from organizing a prepayment plan, but I 
felt that they were entitled, by courtesy and otherwise, to any 
information or facts that I might have that might help them 
in organizing a plan of that kind. 

Q.—Now, Doctor, with reference to the particular charge 
preferred against you as a defendant here, I want to ask, in 
the words of the charge against you: Did you, Doctor, at any 
time conspire with any one for the purpose of restraining trade 
in the District of Columbia? A.—I did not. 

Q—tThat is to say, for the purpose of restraining Group 
Health Association, Inc., in its business of arranging for the 
provision of medical care and hospitalization to its members and 
their dependents on a risk-sharing prepayment basis? A.— 
Never. 

Q.—Or for the purpose of restraining the members of Group 
Health Association, Inc., in obtaining by cooperative efforts 
adequate medical care for themselves and their dependents from 
doctors engaged in group medical practice on a risk-sharing 
prepayment basis? A.—No, sir. 

Q.—For the purpose of restraining the doctors serving on the 
medical staff of said Group Health Association, Inc., in the 
pursuit of their callings? A—No, sir. 

Q.—For the purpose of restraining doctors (not on the medical 
staff of Group Health Association, Inc.) practicing in the Dis- 
trict of Columbia, including the doctors so practicing who are 
made defendants herein, in pursuit of their callings? A—I 
did not. 

Q.—For the purpose of restraining the Washington hospitals 
in the business of operating such hospitals? A.—No, sir. 

Q.—Did you ever discuss with anybody at any time any- 
thing in connection with any Washington hospitals and G. 
H. A.? A—No, sir. May I modify that? 

Q—Surely. A.—I did overhear some discussion at the time 
of the November 6 conference, but I did not engage in that 
conversation. - 

Q.—Prior to that and exclusive of that, what other informa- 
tion have you with reference to any—pertaining to the Washing- 
‘ton hospitals? A.—None. ; 

Q.—Did you ever approach anyone to advise him not to join 
G. H. A. as a member. 4.— Never. 

Q.—Did you ever talk to anybody who was on the staff of 
G. H. A, as a medical doctor? A—No, sir. 

Q.—Did you ever try to do anything personally with any- 
body whatsoever in reference to the medical staff or the mem- 
bership of G. H. A.? A.—No such idea ever entered my mind. 

Q.—When did you first find out where the clinic, even, was 
located? A,—About three days ago I walked past it, 

.—Was that the first time you ever saw it? 4—Yes, sir. 

—Did you ever at any time, either personally or with any- 

else, discuss the G. H. A. clinic? A—Not to my reeol- 
lection. 
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O.—A great many letters have been introduced here, Dr. 
Leland. You have sat in the courtroom and know these letters 
which have been introduced? “.—Yes, sir. 

O.—Exclusive of those which were brought to your attention 
today, let me ask you: What information have you with refer- 
ence to letters which were written by any official or officer of 
the District Medical Society? 4.—None at all. 

O.—When is the first time those letters ever came to your 
attention? |4.—Except the ones that came to me personally, 
at the time of the trial here. 

Q.—Minutes of meetings, as you recall, have been introduced 
here in evidence, purporting to be the record of what trans- 
pired at certain meetings of the District Medical Society. What 
information had you with reference to the contents of any of 
those meetings? .1.—No information at all until I heard them 
read here. ; 

O.—There was one meeting which I think was some time 
in November 1937, and do you recall that Dr. Woodward was 
recorded in that meeting as having been present? A.—Yes, sir. 

O.—Do you recall whether you were present at that meeting 
or not with Dr. Woodward? A.—I doubt that I could be abso- 
lutely positive beyond any doubt, but— 

O.—What is your best recollection? A—My best recollection 
is that I was not there. 

Q.—Aside from the meeting of the executive committee in 
July of 1937, which you have mentioned to us, and the other 
occasion when you state that you made a committee report with 
reference to a plan which the District Medical Society was 
forming, did you appear at any executive committee meeting, 
special committee meeting, or meeting of the Medical Society? 
A—lIt is barely possible that I meant there all of those meetings, 
but at present, to the best of my recollection, I did not. 

O.—I omitted to ask you this, Dr. Leland: Are you a mem- 
ber of any associations of a professional character? A—I ama 
fellow of the American Public Health Association, a member 
of the American Statistical Association, the American Economic 
Association, the Royal Economic Society, London, and Medical 
Societies. 

Q.—Is your bureau now or you personally engaged in any 
way with reference to the medical assistance which is being 
rendered in the present national preparedness? A.—I am con- 
ducting the census of physicians for the Committee on Medical 
Preparedness of the American Medical Association. 


; CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Dr. Leland, see if I understood your testimony. It is 
a fact, isn’t it, that a copy of the Cutter letter of March 1937, 
was made for you? 

Mr. Kelleher:—Ireland letter. 

By Mr. Lewin: 


Q.—That’s the Ireland letter to Cutter. A—That’s right. 

O.—And it is a fact that it was sent to yoy? A.—I assume 
sO, yes, sir. 

Q.—And all you testified here today was that you don't 
recall whether you read it at that time or not? A.—That’s 
right. 

Q.—And if you had read it, it would have told you that the 
H. O. L. C. was planning a medical service plan, wouldn’t it? 
A—Yes. 

Mr. Leahy:—I object as argumentative; speaks for itself if 
he read it. 

Tue Court:—Yes. 

Mr. Leahy:—It would have told him what appears on the 
face of it. 

Mr. Lewin:—Correct. : 

Tue Court:—Objection sustained. 


By Mr. Lewin: . 


Q.—It would have told you also, would it not, that they were 
trying to get a staff? 

‘Mr. Leahy:—I object, if your Honor please. 

Tue Courr:—Yes. F 

Mr. Leahy:—The letter speaks for itself. 

THE Court:—Yes. . tee 

Mr. Lewin:—I am just pointing out, your Honor will 
remember that mice is a lot of documents here. 

Tue Court:—I know. z 

Mr. Lewin:—And it is very hard to deal with them. I 
don’t want to read the entire document, but I should like to 


be able to point up some questions with regard to it. 
THE Cove :—I suppose i is permissible, in view of the 
i I have given both sides. | ; 
See ae is just argumentative, I thought, too, if your 


Honor please. 


A. M.A. 


Ht boy HES 


Tue Courr:—It is argumentative, true, but about 90 per 
cent of these questions are argumentative. 

Mr. Leahy:—I guess that is true. 

Tue Court:—You get seven hundred and fifty documents in 
here, why, I assume it is necessary. At least counsel do, and 
I haven't objected to it. 

Mr. Lewin:—I am going to make this just as sharp as I 
possibly can. 

Mr. Leahy:—Go ahead. 

Mr. Lewin:—I promise you that. 

By Mr. Lewin: 

Q.—What is your answer, sir? 
ment, please? 

QO.—Yes, indeed. 

(The document referred to was handed to the witness.) 
_The Witness:—Well, it states they were looking for phy- 
sicians, yes. 

By Mr. Lewin: 


QO.—The kind of information in that letter is the kind of infor- 
mation that falls under your jurisdiction as head of the Bureau 
of Medical Economics; isn’t it true? .dA.—Information similar 
to that, yes, sir. 

Q.—Yes. In normal course that’s the kind of information, 
if sent to the A. M. A., which would come to you? A.—That 
is right. ; 

Q.—Isn’t that right? A.—That is right. 

Q—Yes. Now, I think you told us that the first time you 
heard about Group Health was down at Atlantic City. A— 
That is right. 

OQ.—And that was from June 6 to June 10, wasn’t it? A—I 
think those were the dates. 

Q.—And didn’t you say that you heard of it from Dr. Wood- 
ward? A.—The statement he made in the House of Delegates, 
yes. - 

Q.—And didn’t you say that when you came down to Wash- 
ington with Dr. Woodward on July 14, that the only informa- 
tion you had with regard to Group Health Association was 
what he had told you? A.—Well, I had learned in Atlantic 


City. 
Q.—From Dr. Woodward? A.—Yes. 
A —To the best of my recollection. 


A.—Might I see the docu- 


Q.—Is that right? 


Q.—And isn’t it also a fact that before you went down to 
Atlantic City Dr. Conklin had sent you the confidential pros- 
pectus of the health plan for Washington? A.—Well, I 
received a prospectus, but I didn’t connect the two in any way. 

Q.—Well, did you know— A.—They were named—they had 
different names. 

Q.—Well, didn’t it outline a group practice plan on a pre- 
payment basis? A.—I had no way of connecting the two, the 
prospectus that he sent with the H. O. L. C. or Group Health 
Association. 
ee you know of any other plan in Washington? dA— 
INO. ! 

Q.—At that time? A—WNo. 

Q.—Didn’t his letter tell you that it was in relation to a pre- 
payment medical service in government bureaus? A.—Well, 
there might be more than one. 

OQ.—Was there more than one? A.—I didn’t know 

Q.—Do you mean to say you made no connection between 
hee plan that you received from Dr. Conklin— A —That’s 
right. 

Q.—And the plan that was under discussion at Atlantic City? 
A.—That’s right. ‘ 

Q.—Didn’t Dr. Conklin write you, “I am enclosing herewith 
a plan that has recently come to our attention for development 
of a prepayment medical service in governmental bureaus’? 
A.—(The witness nodded his head.) 

Q.—"The potentialities of such a plan, if and when it is put 
in force in the Capital City, should be readily understood”? 
A.—Yes, sir. 

O.—And didn’t you read that plan? A —TI did. 

Q.—And when you came down here on the 14th didn't you 
connect that plan which you had read with the plan that you 
were asked to come down here and advise the District Medical 
Society on? A.—No, I did not. 

O.—No connection between the two? A—No, sir. 

O.—You thought it related to some other plan than Group 
Health Association? A,—Yes, sir. 

QO.—What other plan did you think it related to? dA— 
Well, it had different names, some other—some other federal 
employees, but I haye no way of knowing who. 


O.—Wasn't it referred to as “a cooperative medical service 
plan? A.—Yes. 
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Q.—Did you ever find out that there was any other coopera- 
tive medical service plan that fitted that description except 
Group Health? .4.—Well, I didn’t feel that that description 
fitted Group Health, with the information that I had at that 
time. 

Q.—Did you make any later study to find out what was 
referred to in that prospectus? A—No. That is the last 
I ever heard of that. 

O.—Didn’t you ever at any time connect that prospectus with 
Group Health Association? A—No. 

Q.—Didn't you refer to that prospectus in a written report 
which you made to Dr. West in connection with Group Health 
Association? A.—I don’t recall that I ever made a written 
report to Group Health, 

QO.—AIll right. We will come to that in a moment. Now, you 
told us that you were authorized to come down to Washington 
with Dr. Woodward to confer with the District Medical 
Society? A.—Yes. 

Q.—Weren't you formally authorized to come down here and 
advise the District Medical Society with regard to Group 
Health Association? A—I think those were the words used. 

Q.—Yes. And didn’t you come down to obey that instruction ? 
A.—We had no instructions, 

Q.—Didn’t you have an instruction to come down here and 
advise the District Medical Society with regard to Group 
Health Association? A.—That is a pretty broad statement. 

Q.—Well, broad or not, weren’t you instructed to do that? 
A.—Yes. 

- Q.—And didn’t you come down here for that purpose? A.— 
Yes, sir. 

Q.—And didn’t you as a matter of fact advise the District 
Medical Society? A.—I did. 

7 Q.—AIl right. You did talk, then, at that conference? A.— 
es. 

Q.—July 14th? A.—yYes. 

Q.—And didn’t you know that Dr. West had suggested 
another cooperative plan to be set up by the District Medical 
Society to offset the effect of Group Health Assocaition? A.— 
I knew that after I returned home. 

Q.—When you wrote to Conklin and explained your plan, you 
knew that what he wanted was the details of a plan to offset 
Group Health Association, didn’t you? A—I don’t believe 
I did at that time. 

Q.—Oh, you said you knew it after you got home. And 
you wrote Conklin in August, didn’t you, and told him in detail 
what you had proposed when you were down here advising 
the District Medical Society? -A—Perhaps I did. 

Q—AIl right. Then you knew that what you were advising 
them was to set up a plan for the first time, a prepayment 
plan, in competition with Group Health Association; isn’t that 
tight? .A.—No, sir. 

Q—Huh? A.—WNo, sir. 

Q.—Didn’t you know that Dr. West had suggested that the 
District Medical Society, for the first time in its history, 
organize a prepayment plan to offset Group Health Association? 
A.—tThat wasn’t my understanding of it. I understand that it 
Was an outgrowth of a plan that they had had in operation 
for some two years and wanted to go on further with. 

Q.—Did you have a talk with Dr. West about that time? 
A.—Oh, I had lots of times. I presume so. 

Q.—Well, you say you found out that that was his plan 
when you got back to Chicago. Did you find it out from 
Dr. West? A.—I don’t know the day; I heard Dr. West men- 
tion the fact that he had been here and made some suggestions. 

0.—Yes. 

Mr, Kelleher:—Here it is. 


By Mr. Lewin: 


Q.—And didn’t Dr. West tell you that his suggestion was to 
set up a plan in competition with Group Health? A—He may 
have, -I don’t recall it now. 

Q.—Well, does this refresh your recollection, his letter to 
Verbrycke, which is in evidence (indicating)? A—Uh-huh. 

Tue Courr:—Point out the part you have in mind. 

Mr, Lewin:—I have. I have done so. 

The Wittness:—Yes. 

By Mr. Lewin: 

O.—Didn’t he say this in that letter: that “If I were a 
member of the committee of the District Society I would want 
to consider the advisability of organizing a sort of cooperative 
movement under the auspices of the Society to offset the effect 
of the cooperative movement that is now being promoted by 
canta agencies in Washington”? 4.—That’s what he said in 
the letter, 


Q—Yes. And then when you advised Conklin in August 
of 1937, you knew you were advising him of your pool for that 
purpose, didn’t you? 4.—That isn't the purpose I had in mind, 

Q.—And wasn't the suggestion that you made for a coopera- 
tive movement simply a collection agency for private practice? 
A.—No, not that at all. 

Q.—Wasn't that the effect— A.—No, sir. 

Q.—Of what you wrote Dr. Conklin? A—No, sir. 

Q.—Didn't you suggest that there be a pool of money set up 
by prepayment and out of that pool of money doctors be paid 
on fee-for-service basis? .—It was a cash indemnity prepay- 
ment plan. 

Q—Yes. And it planned, didn’t it, that the patient would 
receive the cash? A.—That is right. 

Q.—And pay the same fee for service—doctors on the same 
fee-for-service basis? A—You may speak of it that way. 

FL a Era didn’t contemplate any group practice whatever? 
41.—NO, 

Q.—Isn't that right? A—That’s right. 

Q.—Yes. Well, now, you said, I think, on your direct exam- 
ination, that when you went back to Chicago you did nothing 
ss excepteto make an oral report to Dr. West? A.—That’s 
right. 

Q.—You stand on that testimony? A—There is a report 
that carries my name. 

Q.—Well, didn’t you authorize it? I show you the report. 
A—Yes, sir. 

Q.—Didn't you and Dr. Woodward make a written report to 
Dr. West? A.—I didn’t collaborate with Dr, Woodward. 

Q.—Do you mean to say that Dr. Woodward acted without 
your authority? A—Well, he had a perfect right to. 

Q.—Is that your testimony? He had a perfect right to. 
Then, he was authorized to make this report? A.—I authorized 
him to put my name to it. 

Q—Oh. You read it, I suppose, did you not? A—I think 
I must have, yes, sir. 

Q.—And weren't you responsible for this little statement at 
the end, in writing to Dr. West, that “this Group Health Asso- 
ciation is obnoxious to public policy, for obvious reasons”? 
A—No, sir. That's not my language. 

Q.—Wasn’t that your idea? A.—That’s not my language. 

Q.—Maybe not your language. Isn’t that what you wanted 
to stand behind as your report? A —I would stand behind 
it, yes. 

Q.—You would stand behind it? A.—Yes, sir. 

_Q.—And that is what you reported to Dr. West? A—Yes, 


Sie 
Mr. Kelleher:—The reference to prospectus in there. 
By Mr. Lewin: 


Q.—And I will ask you to look at it again and see if that is 
not a reference to that prospectus that you said you never con- 
Bers to Group Health Association. dA.—Yes, sir. The first 
thing. 

Q—Yes. Very first thing? A.—That’s right. 

Q.—It says this, doesn’t it? “A prospectus for a plan for a 
cooperative medical service on a periodic payment basis for 
federal employees and their families in Washington was cir- 
culated sometime ago. The prospectus is not dated, and the 
time of its issue is not known. It was circulated anonymously.” 
And then you describe the plan, don’t you? A.—(The witness 
nodded his head.) s 

Q.—And that’s the plan that you think is Group Health, 
don’t you? ' 

Mr. Richardson:—Now, you mean? 

Mr. Lewin:—Then. 

Mr. Richardson:—Well, say then. 

Mr. Kelleher:—Oh, he understood the question. 

Mr. Lewin:—IJ'll say now and then, both. 

The Witness:—Well, J can’t be sure that this cooperative— 
plan for cooperative medical service is the same prospectus that 
I received in the letter from Conklin. 

Q.—Well, do you know of any other prospectus that was 
headed that way? 1.—No, I do not. 

Q.—It has the same heading, doesn’t it? A—As far as I 
know. eae 3 

Q.—And doesn’t the description you give of it fit it on all 
fours? dA —lIt fits G. H. A. 

O.—Doesn’t it fit prospectuses that you had received from 
Conklin as early as June 5? A—I don’t remember the 

rospectus. 
z eke had read before you went to Atlantic City? Pee 
I don’t remember the prospectus. 

O.—Well, did you find it? 4A.—If I could see the prospectus 
I could tell, : : 

Mr, Lewin:—All right. You may see it. Let’s give him the 
prospectus. 
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By Mr. Lewin: 
O.—Here is a photostatic copy of the prospectus. Is that 


the one you received from Conklin? : 

Mr. Kelleher:—Where are the original exhibits? 

Mr. Lewin:—lI’ve got this. 1 don’t know about the original. 

Mr. Leahy:—Where were those original exhibits? 

Mr. Lewin:—The number of this exhibit, Doctor; could I 
disturb you long enough to get the number off of it? 104. 

Mr. Leahy:—Where is the original letter of Dr. Woodward? 

Mr. Kelleher:—We can't find it. 

Mr. Leahy:—It must be around here, because it has got the 
mark there on it telling what the prospectus is. 

Mr. Kelleher:—That is why we would like to have it. 

Mr. Leahy:—I can tell you what it is. It has the indication 
of the stenographer right on it. 

Mr. Lewin:—That is going to be my next question. 

Mr. Leahy:—It is not Group Health. 

Mr. Kelleher:—Do you want to take the stand? 

Mr. Leahy:—Sure. Do you want me to? 

Mr. Kelleher:—Surely. 

Mr. Leahy:—I love to talk to you. 

Mr. Lewin:—Do you have that exhibit number? 
know what it is? 

Tue Court:—What are we waiting for now? 

Mr. Lewin:—Waiting for the witness to answer. 

The Witness:—It is still my opinion that this does not 
necessarily refer to Group Health Association. 


By Mr. Lewin: 


O.—This is the prospectus, is it not, that you referred to in 
your joint report with Dr. Woodward to Dr. West, dated 
July 16? A.—Yes, sir. 

O.—It is. And you were reporting on Group Health at that 
time and intended so to report? A.—We were reporting on 
more than Group Health. 

O.—Were you reporting on a different plan than Group 
Sete A—Reporting on information that we’d had up to 

ate. 

O—Well, had you had any information at that time that 
there was another plan other than Group Health of that same 
character here? A.—Apparently from this. 

O.—Well, now, you came down here on the 14th. Did you 
hear any discussion of another plan here? d.—We heard dis- 
cussion of a plan for federal employees. 

O.—And that’s what you thought was Group Health, isn’t 
it? A.—Not necessarily. There could have been two. 

Q.—Well, now, what is your testimony? Were there two 
that were discussed or was there one Group Health? dA.— 
There was one about which there was a considerable amount 
of doubt as to whether it would merge into Group Health or 
whether it was another outgrowth. 

Q.—You mean to say that was at this discussion with the 
District of Columbia doctors? A.—At a committee meeting, 
so far as I can recall. 

Q.—There was a discussion of two plans in the District of 
Columbia for prepayment basis—of group practice on a pre- 
payment basis? A.—I think I recall a discussion of a plan 
about which there was considerable doubt. 

O.—Well, that was Group Health Association, was it not? 
A.—That was another plan for group—for federal employees, 
of a very vague nature. ; 

OQ.—Well, whose plan was that? A.—This one here about 
which we have the prospectus. 

O.—Well, did you point out in your report to West that 
there were two plans that you considered on your trip to 
Washington and that conference that you had with the District 
Medical Society (handing an exhibit to the witness)? A— 
We reported to Dr. West that there was a prospectus, and we 
also had certificates of incorporation of Group Health. 

O.—Well, what was the difference between the two. A.—A 
vast difference. ‘ 

O.—What was the difference? A.—One was a prospectus, 
and the other were certificates of incorporation. 


Do you 


Marcu 19—Morninc : 
(Before the Jury entered, the Court heard extended discus- 
sion on admission of evidence relative to the extent of the 
subsidy given by Health Economics, Inc., to Group Health 


Association, Inc.) 
TESTIMONY OF DR. ROSCO GENUNG LELAND 
L CROSS EXAMINATION 
By Mr. Lewin: ; A ta 
_—I don’t know whether it has brought out or not that you 

ay on a salary with the the A. M. A. A.—That is true. 

Q.—And that you were a full-time employee of the A. M, AT 
A,—Yes. 


A,M.A. ET AL. 


Q.—Would you say that you are a member of the head- 
quarters staff of the A. M. A.? A.—Yes, that is correct. 

O.—Well, now, in addition to advising the District Medical 
Society with regard to Group Health Association on July 14, 
when you came down here with Dr. Woodward, you supplied 
it with facts, did you not? 

Mr. Leahy:—I object to the question. There is no evidence 
that he advised the District Medical Society when he came 
here in July. 

Mr. Lewin:—He so testified. 

Tue Court :—Did you so testify? 

The Witness:—Yes. 

By Mr. Lewin: 

Q.—In addition to that you also supplied them with facts at 
that meeting, did you not, relative to Group Health Associa- 
tion? A—Not Group Health Association. 

O.—Well, with regard to the controversy that they had; 
that they were deliberating on, which related to Group Health 
Association. A.—I was here to get as much information as 
possible. I had so little I couldn’t add very much to what 
they had. 

Q.—Hadn’t you discussed these matters with Dr. Woodward 
on the train coming here and with him in Chicago? A.—WNo, 
not to my recollection. 

O.—Do you mean to say he didn’t tell you about the facts 
he had collected? A.—Previously? 

QO—You did have the charter of Group Health Association, 
did you not? A—I hadn’t seen it at that time, no. 

Q.—You didn’t see it until you got here to Washington? 
A.—Later. 

O.—Had he not it with him? 4.—I don’t know. 

O.—Had he obtained it and other papers relating to Group 
Health Association before that? A.—I don’t know. 

OQ—yYou will not say that he did not discuss with you the 
information he had either in Chicago or on the train on the 
way down here? A.—That is not what I said. 

Tue Court:—He didn’t say that. 


By Mr. Lewin: 


Q.—Then, Dr. Woodward discussed with you the facts he 
had collected? A.—At some time. 

Q.—Didn’t you and Dr. Woodward both contribute facts to 
Es meeting that you attended on July 14? A.—That is about 
what! 

O.—About the subject matter on which you were advising 
them? A—Not on Group Health Association. 

O.—What other subjects were discussed at that meeting? 
A.—I offered a suggestion entirely separate from Group Health 
for the information of those who were considering the_devel- 
opment of a prepayment plan for the District Medical Society. 

Q.—And you say that was totally disassociated from the 
Group Health Association question? 

Tue Court:—You went all over that. 

Mr. Lewin:—Yes, but he has now given me an entirely 
different idea. 

Tue Court:—That has all been covered. 

Mr. Lewin:—I thought it had been established but I now 
find the witness willing to give me some other slant. 

Tue Court:—It is not necessary to repeat these things. 

By Mr. Lewin: 

Q.—Let me read you from Exhibit 186, which is in evidence, 
a letter from Representative Hayes in Washington, the repre- 
sentative of the American Medical Association in Washington, 
nae july 31, 1937. Do you know Mr. Hayes, by the way? 

—I do. 

O.—Now, he reported on a meeting of the District Medical 
Society of July 29 and he said that Dr. Sprigg had read a 
report reviewing the facts that had been obtained regarding 
Group Health Association. Nearly all his facts were sub- 
stantially the facts which you and Dr. Leland had supplied to 
the group which attended the meeting here about two we 
before. Now, what have you to say with regard to that? Is 
he right? A.—I presume so, but I have no idea as to what 
he refers, 

O.—AIl right, after you were back in Chicago, did you tell 
Dr. Woodward that you would be willing to elaborate for the 
District Medical Society or its committee anything you had 
told them that was not clear? A.—I don't recall telling him 
anything in those words, but I might have. 

O.—And did you tell Dr. Woodward around Aug, 18, 1937, 
that you didn’t at that time have any further plan for fore- 
stalling Group Heath Association? A.—I don’t recall any such 
conversation, 

O.—Would you say you hadn't told him that? A—wNo. 

O.—You may have told him that? A.—My answer is the 
same as before, 
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Q.—Just what? dA.—That I don’t recall any conversation of 
that kind. 

Q.—But you may have done so? A.—I don’t recall it. 

Q.—Let me read you Exhibit 202, which is in evidence, a 
letter from Dr. Woodward to Dr. Conklin, dated August 18: 

“T understand from your letter that everything that was said and done 
by Dr, Leland and me in the course of our recent conference with the 
Committee then having Group Health Association under consideration is 
now before the committee newly appointed to study the matter. 

“If there is anything in what cither of us said or did that was obscure 
or calls for explanation or elaboration, I shall be glad to undertake to 
explain or elaborate it for the information and guidance of the committee, 

“Neither of us has at the present time any further proposal looking 
toward forestalling the growth of the Group Health Association, or towards 
preventing the organization of similar groups in the District of Columbia.” 


Did you give Dr. Woodward the information on which he 
could have based that letter? A.—Let me see it. 

(Thereupon Court and counsel engaged in an informal con- 
ference at the bench, which was not reported.) 


By Mr. Lewin: 


Q.—Dr. Leland, isn’t it a fact that you kept in contact with 
the District Medical Society or its representative with regard 
to Group Health during the late summer or early fall of 1937? 
A—No, sir. 

Q.—Didn’t you come down here some time in October and 
go to Dr. Conklin’s office and have a conversation with him in 
regard to Group Health Association? A.—I was in Washing- 
ton some 12 or 14 times during 1937 and 1938, and all but one 
time of which I have any recollection now, were on other 
matters; other association matters. 

Q.—Would you deny that you went to see Dr. Conklin in 
his office in October with regard to Group Health Association? 
A.—I have no recollection of seeing him about Group Health, 
but I presume I did go to his office because that was my custom 
to go to the office of the secretary of the Medical Society while 
I was in the city. 2 

Q.—I would ask you whether you went to see him on this 
subject? A.—I have no recollection. 

Q.—That doesn’t answer my question. 

Tue Court:—If he has no recollection then he cannot either 
admit or deny it. You asked him to either admit or deny it 
and he told you he has no recollection on the subject; therefore 
he cannot do it. 

By Mr. Lewin: 

Q.—Well, if Dr. Conklin said at a meeting of the local 
society, or its executive committee—I think it is a meeting 
of the local society—that Dr. Leland “had been in my office 
about ten days ago discussing the local situation,” or words 
to that effect, you would think he was correct, wouldn’t you? 

Mr. Leahy:—Argumentative. 

THE Court :—Sustained. 

By Mr. Lewin: 

Q.—Do you know a Dr. Earl Templeton? A—I do not. 

Q.—Did you ever hear of him? A.—This is the first time 
I heard of him. 

Q.—Didn’t you know him as a member of the Executive 
Committee of the District Medical Society? A.—If, so, I have 
forgotten it. : 

Q.—Did you make any suggestion to Dr. Templeton in 
September 1937, with regard to what kind of a public relation 
counsel the society ought to employ because of the Group 
Health situation? A.—lI did not. 

Q.—Did you make that suggestion to any other representative 
of the District Medical Society about that time? 4.—I don’t 
recall ever discussing the matter of a counsel of that sort with 
any one of the District Medical Society. 

Q.—Let me see if these excerpts from the minutes refresh 
your recollection at all. Dr. Conklin, speaking at the meeting 
of Nov. 3, 1937: 


“The seeretary said he knew personally that the American Medical 
Association authorities have been making some effort to contact the Society 
and have been keeping in touch with the local situation,” 


and I might say he was discussing Group Health at that time. 


“He said that Dr. Olin West, the secretary, had called him on the tele- 
phone on several occasions; further that Dr. Leland, Director of the 
Bureau of Legal Medicine was in his office ten days ago discussing the 
local situation. The A. M. A. had a local representative,” 


Do you know whether the A. M. A, had any other repre- 
sentative at that time than Mr. Hayes? A—No, I do not. 

Mr. Lewin: 

“He cited this merely to show that the society is interested in the local 
situation. He personally made contact with Dr. Holman Taylor.” 


By the way, do you know Dr. Taylor? A.—Yes, 
Q.—Did you know who he was? A.—Yes. 


O.—Secretary of the State Association of Texas? A—Yes. 

Q.—What have you to say with regard to that excerpt, does 
it refresh your recollection? 4.—Only in so far as Dr. Conklin 
said I was in his office. Discussing the “local situation” might 
have been many things, and doesn’t necessarily mean Group 
Health Association, 

O.—That is your explanation? A.—Yes. 

Tue Court:—He says that is his explanation. 


By Mr. Lewin: 


Q.—All right, your Honor. Let me read this excerpt from 
the minutes of October 6: 


“Dr. E. R. Templeton said that Dr, Leland suggested,” 


and this was in connection with the matter of employing a 
public relations counsel : 


“Dr. Leland suggested that the wisest thing would be to employ a 
former newspaper man.” 


Q.—Does that refresh your recollection as to your ever 
having made that statement? 4.—What was that? 

Q.—That you suggested a former newspaper man as the one 
to be the Society’s public relations counsel? A—As I recall 
it now, the question which I discussed with some one, whom 
I don’t recall at present, was in connection with the employment 
an executive secretary, and I did make some suggestions on 
that. 

Q.—Did you make this suggestion that Dr. Templeton said 
you did? A.—I don’t recall that exact statement, but I did 
have some discussion concerning the method of going about 
the employment of an executive secretary for the Society. 

Q.—Now, Dr. Leland, you knew in the fall of 1937, didn’t 
you, that the Medical Society of the District of Columbia 
believed it to be the duty of the American Medical Association 
to oppose Group Health Association with all its might? A.— 
I don’t know that I would go quite that far. 

Q.—Didn’t you hear that? A.—I heard them make some 
statement that they would like some assistance. 

Q.—And that is all you heard? A—I wouldn't be sure, but 
that is all I recall at the moment. 

Q.—Didn’t you hear them say that it was the duty of the 
American Medical Association to “combat” Group Health Asso- 
ciation vigorously? A.—It is possible, but I do not recall it. 

Q.—You knew it then that that was what they wanted the 
American Medical Association to do? 

Mr. Leahy:—I1 think the persons and time ought to be fixed. 

Mr. Lewin:—Didn’t you know that on Nov. 6, 1937? 

Mr. Leahy:—Know just what? I want to know who said it. 

Mr. Lewin:—The District Medical Society said it. 

Mr. Leahy:—The District Medical Society can’t talk. 

Mr. Lewin:—Well, it did through its officers and com- 
mittees; it passed this resolution, didn’t it? 

The Witness:—What resolution? 


By Mr. Lewin: 

O.—The resolution of the District Medical Society that they 
believed it to be the duty of the American Medical Association 
to oppose Group Health vigorously. _ J . 

Mr. Leahy:—I object to the question until the resolution is 
identified. 23a s 

Mr. Lewin:—I think I am within my rights on cross-exam- 
ination. 

Tue Court:—I think you might identify it, if it helps the 
witness. 


By Mr. Lewin: 

Q.—Didn’t you hear this resolution read by Dr. Hooe at that 
meeting on November 6, which you attended with Doctors 
Hooe, McGovern, and Woodward: 

“The Medical Society of the District of Columbia at its regula ; 
held Nov, 3, 1937, adopted the following resolution: tT mecting 

“1, That inasmuch as the movement threatens to be nationwide in its 
scope, and affect every component organization of the American Medical 
Association, it is the duty of the American Medical Association to eppese 
immediately with all its might this entering and possibly illegal wedge to 
the socialization of yar i ‘ pea 

“<2, That in view o tremendous import o sroup Health 
ciation movement to the membership of the Medical Society of the Renee 
of Columbia and also to the profession at large and to public, it is die 
opinion of the. Medical Society of the District of Columbia that it js the 
duty of the American Medical Association to combat vigorously G 
Health Association, Incorporated, roup 


Didn't you hear that resolution read at that meeting? 2 ee 
November 6? . 
oie eee 
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American Medical Association that was being asked to hy thigs 
A—I was at the meeting. 
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O.—Will you answer my question: Weren’t you one of the 
proper officials as referred to in that resolution? A.—I think 
so. 

O.—And you knew also, didn’t you, that there wasn’t any 
question of the jurisdiction of the American Medical Associa- 
tion to interfere with the local society in this case, was there? 
A—1 don’t quite understand the question. 

O—Didn’t you say on your direct examination that the 
A. M. A. held aloof and had no jurisdiction over these local 
bodies, wasn’t that your testimony? A.—I don’t think so; it 
might have been. 

O—As a matter of fact, you knew at that time that the 
District Medical Society had expressly waived any such ques- 
tion and had conferred jurisdiction over this matter on the 
American Medical Association? A.—I didn’t know that. 

O.—Didn’t you know that it had passed a resolution that 
they waived any question of regional interference on the part 
of the A. M. A.?) A.—I didn’t know that. 

O—What is meant by “waiving regional 
A.—I can’t give you a legal definition. 

O.—I am not asking for that: What did it mean to you? 
A—I don’t recall ever hearing it read. 

O.—All right, let me continue reading it. 

“Thirdly, That the Medical Socicty of the District of Columbia waives 
any question of regional interference by the American Medical Associa- 
tion. 


_**4, That the American Medical Association give a definite and imme- 
diate expression of its intended action in this matter.’ ”’ 


Did you hear that resolution read? A.—I did. 

O—That was the resolution that you gentlemen 
assembled there to discuss? .—In part. 

Q.—And didn’t you hear Dr. West speaking for you gentle- 
men, and the American Medical Association, say that in answer 
to that last request that the A. M. A. had been fighting this 
thing ; he thought it had been fighting it even before the District 
Medical Association got interested, and it would continue to do 
so until it was called off? .A.—lI heard that. 

Q.—Did you object to that? A.—I said nothing. 

O.—Did you intend silence to be consent? A.—There wasn’t 
anything for me to say. 

Q.—You think it was decided for you. 
there for? Wasn't it to discuss this very question? 
necessarily, 

Q.—Did you tell Dr. Hooe and Dr. McGovern that you were 
not in sympathy with what had been expressed by Dr. Hooe 
and Dr. West as being the policy of the A. M. A.? A—No. 

Q.—Did you know at this time that the committee of the 
District of Columbia Medical Society had met and decided to 
bring proceedings against Drs. Lee and Scandiffio because they 
were members of the staff cf Group Health? 

Mr. Leahy:—I object to the form of the question. 

Mr. Lewin:—On the ground that it is leading; this is cross- 
examination. 

Mr. Leahy:—No, because you are not bringing in the ground 
on which the District Medical Society did bring these disci- 
plinary proceedings. 

Mr. Lewin:—Ilf there is one thing that is clear in this case, 
that is. 

Tue Court:—The question then is whether he knew they 
were bringing disciplinary proceedings because of their con- 
nection with Group Health? 

Mr. Leahy:—It is not that at all; it is because of their viola- 
tion of the articles of the constitution under which the local 
society regulated the conduct of its members. I object to the 
statement that it was because of something which is not in evi- 
dence and which is contrary to the fact and the evidence. 


By Mr. Lewin: 

Q.—What is your answer? A.—The first time I heard any- 
thing about or the names of these two physicians was at this 

eeting. 
a 0_bid you hear that the committee of the District Medical 
Society had brought disciplinary proceedings against those two 
doctors because of their connection with G. H. A.? A.—What- 
ever was reported at that meeting I heard, 

Q.—Can you answer my question? A.—I 
wording. : ; 

Q.—You mean to say that idea is new to you, now? A,—He 
didn’t say that. ; F 

Mr. Lewin:—I am asking him. ; 

Tue Court:—Well, he didn’t state that, and your uestion 
was framed in a way to indicate that he had; he didn’t say 
what was to be inferred from your question. 

By Mr, Lewin: 


— d like to know whether you didn’t hear and 
Be soe irae that the committee Fé the District Medical 


interference” ? 


were 


What were you 
A.—Not 


don’t recall the 
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Society brought disciplinary proceedings against Drs, Lee and 
Scandiffio because of their connection with G. H. A. A— 
don’t recall the exact language but whatever was reported by 
those gentlemen at that meeting I heard, 

Q.—Didn’t you know in substance that very thing? 
didn’t know it. 

O.—Didn’t you know it at the very start of that meeting? 
A.—No, sir. 

O.—Now, I am going to read you the third paragraph of 
that conference and see if that doesn’t refresh your recollection. 
The first two paragraphs deal with the resolution that I have 
read you. Here comes the very first business of that meeting: 


A—I 


“The operations of Group Health Association, Inc., began on Monday 
last. Two men who contracted with Group Health Association, Inc. were 
members of the Medical Society of the District of Columbia, and the 
third had sent in his application which had been withdrawn in the past 
ten days. There is nothing to be done about this third member at the 
present time. The resignations of the other two were received by the 
Medical Society of the District of Columbia within the week. A letter 
was sent to each of them asking him to appear before the Compensation 
Contract and Industrial Medicine Committee. They didn’t appear but the 
committee received a communication from one of them, 

“The committee unanimously recommended to the executive committee 
of the Medical Society of the District of Columbia that disciplinary mea- 
sures be taken.” 


Did you hear that? A.—My answer is as was stated pre- 
viously. That is the first I heard anything of that instance. 

OQ—You did hear it then? A—Yes. 

Q.—Did you object to it then? A.—No, sir. 

O.—Didn’t that strike a responsive chord in your mind with 
regard to your own attitude as to such doctors? A.—I don't 
understand. 

Q.—Didn't you believe that that statement was a wise course 
to pursue on the part of the District Medical Society? A— 
The jurisdiction lay entirely with the District Medical Society 
and if they believed they had charges to prefer against any 
physician because of the violation of some of their regulations 
that was the proper thing to do. 

O.—You knew that they were there seeking your advice 
for their guidance? A.—yYes. 

O—And you knew this was the first business they took up 
with you? A.—Yes. 

Q.—And you would have said, if you said anything, that 
Was a wise course for them to follow? 

Mr. Leahy:—Objected to as argumentative. 

Tue Court :—Sustained. 

Q.—Didn’t you regard similar proceedings against doctors 
similarly situated as a wise course to pursue, and hadn’t you 
similarly instructed a local medical society to pursue the same 
course in that case? A.—Not that I recall. 

Q.—Hadn’t you been told by the local society in Cincinnati 
that a Dr. Cook who had been with the Ross-Loos Clinic had 
come back to Cincinnati and wanted to start up a similar clinic 
in Cincinnati? A.—I had had information to that effect, yes, 


sir. 
Q—yYes. And didn’t that local society write you and ask 
you for information about the Ross-Loos Clinic and any 


experience which would guide them in handling this matter? 
A.—tThey asked me for information. 

O—Well, was my statement correct (handing a photostat to 
the witness)? A.—yYes, sir. 

Q.—And didn’t you respond to that letter? A.—I did. 

Q.—And didn’t you tell them two things about the Ross- 
Loos Clinic: one, that it was your understanding that the 
Ross-Loos medical group is composed of a number of very 
competent physicians; and, as for as you know, the quality of 
medical care seems to be good? A.—Yes, sir. 

Q.—And secondly this: it is your understanding that each 
member of the group concerned was required to pay a certain 
amount per week, prepayment plan, and you were informed 
that the Los Angeles County Medical Association—which, by 
the way, is one of your component societies, is it not? dA— 
Yes, sir. 

Q.—objected to the operation of this plan by the Ross- 
Loos group, and that charges were finally preferred against 
Doctors Ross and Loos. You told them that, didn’t you? 
A.—Yes, sir. 

Q.—And you told them that those charges were substan- 
tiated by the council of the Los Angeles Medical Association, 
did you not? A.—Yes, sir. . 

eon you told them that on appeal the California Medi- 
cal Association upheld the action of the Los Angeles Medical 
Association whereby Doctors Ross and Loos were expelled 
from membership? A.—yYes, sir. 
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Q.—And you told them that that had been appealed to the 
A. M. A., did you not? A—Yes, sir. 

Q.—And you told them that the A. M. A. had made a 
decision which expressed no opinion as to the guilt or inno- 
cence of the appellants in connection— 

Mr. Leahy:—I object. 

Q.—with any unethical practices alleged and charged against 
them? A.—Ycs, sir. 

Mr. Leahy:—I object, until entire statement is read about 
the A. M. A. 

Mr. Lewin:—This letter has been read, and read twice. 

Mr. Leahy:—Supposing you read it once more. 

Mr. Lewin:—Well, I am not going to do it unless his Honor 
requires me to. 

Tue Court :—All right. 

Mr. Lewin:—I have been trying to obey his Honor’s 
suggestion. 

Tue Court:—I do not see the point in the question. You 
asked if he had not advised other associations in local mat- 
ters. That there is simply the giving of information at the 
request of the secretary of that association. 

Mr. Lewin:—Yes, it is, and I am coming to the point of 
it in just a moment. I can’t do it all at once. 

Tue Court:—All right. Let us stick to the point. That 
is what I say. 

Mr. Leahy:—Well, if your Honor please, my objection was 
this: that he picks out half of a sentence in that letter and 
says, Didn’t you say that half of the sentence? 

Mr. Lewin:—Oh. 

Mr. Kelleher:—And characterizes it perfectly. 

Mr. Leahy:—And doesn’t give the whole sentence. 

Mr. Lewin:—I have given a very fair characterization of 
that. Look at it and see if I haven't. 

Tue Court:—Come on. I think we are wasting time. 

Mr, Lewin:—I know, but here I have had those charges 
made against me here. 

THe Court:—They are not charges. 

Mr. Lewin:—Well, I don’t like that. 

Tue Court:—That sort of thing is going on between you 
two all the time. 

Mr. Lewin:—Yes, but when I do it I don't get away 
with it. 

Mr. Leahy:—Oh, no, he doesn’t get away with it! 

Tue Court:—The Judge and the jury do not think you are 
serious. 

Mr. Lewin:--I really don’t take it very seriously. 

Tue Court:—It takes time. That is the only thing. 

Mr, Lewin:—Yes, your Honor, and I am working along 
here. I haven’t had this witness very long. 

Tue Court:—You have been putting preliminary questions? 

Mr. Lewin:—Yes. 

Tue Court:—Put the question you have been leading up to. 

By Mr. Lewin: 

Q.—Did you intend to leave the impression with this jury 
yesterday, with regard to that appeal, that the American Medi- 
cal Association on appeal had exonerated Ross and Loos? 
A—I intended to leave the impression that the Judicial Council 
of the American Medical Association had reversed the actions 
in so far as procedure was concerned. 

Q.—Yes. Did you intend to leave the impression that they 
had exonerated Ross and Loos? A.—The question of ethics 
did not enter into the action of the Judicial Council. 

Q.—Yes. It was purely a procedural question. And isn’t 
it true that they expressed no opinion as to the guilt or inno- 
cence of those appellants? A.—That is right. 

Q.—And didn’t you say so in this letter? A—TI did. 

Q.—AIll right. Now, they were the two bits of information 
that you supplied, are they not: first, that the Ross-Loos 
Clinic was giving, as far as you know, competent care of 
competent physicians; and, secondly, that these two men had 
been expelled from your local societies in California? dA— 
That is right. 

Q.—And you gave that to them as information for guidance 
of the Cincinnati society, did you not? A—I gave them 
information that they requested. 

Q.—Yes, You were responding to his request for infor- 
mation to guide them, weren’t you, in handling their matter? 
A.—tThat’s right. 

O—AlIl right. A.—That’s right. 

Q.—Now then, weren’t you informed that after they got 
your information they had a meeting in Cincinnati, and they 
decided that any member—no; they first decided that anybody 
who ran a clinic like the Ross-Loos Clinic would be guilty 


of unethical practice and violating your Society medical ethics? 
Didn't you hear that? 4.—I didn't hear it. 

O.—Weren't you told that— ¢l.—No. 

Q.—In the letter? A.—Yes, sir. J read it. 

Q.—All right. And weren't you also told that they had 
passed a resolution that in that event nobody could join their 
society who had any connection with that kind of an organi- 
zation? A—They had taken a vote on it, yes, sir. 

O.—You were told that, weren't you? 1.—Yes, sir. 

Q.—And you were told also that they had taken a vote on 
it and had passed it, that no member of their society who had 
anything to do with that kind of an organization could remain 
a member of their society? 1—That's right. 

Q.—Isn't that right. A—That’s right. 

Mr. Leahy:—lf your Honor please, I don’t sce the materi- 
ality of all this side matter. 

Mr. Lewin:—You went into it very fully, 

Mr. Leahy:—No. You brought out the letter, and I asked 
him his explanation of it. 

Mr, Lewin:—Well, I am asking about the explanation. 

Tue Court:—The examination is off on a purely collateral 
question. 

Mr, Leahy:—That's right. 

Tue Court:—The question is whether this gentleman did 
anything to restrain G. H. A. by concert with the American 
Medical Association or the defendants. Now, what he did 
with respect to the Cincinnati matter is purely collateral. 

Mr, Lewin:—Well, your Honor,— 

Tue Court:—It was offered in evidence only to show the 
background. 

Mr. Lewin:—Very well. Haven't I a right to cross-examine 
him about the background? 

Tue Court:—Certainly you have. 

Mr, Lewin:—All right. 

Tue Covurt:—But this whole thing has developed because 
he told you that the main association had no jurisdiction over 
the local associations as respects local affairs. 

Mr. Lewin:—Oh, no, your Honor. I am going— 

Tue Court:—You say no, but I think you are wrong. 

Mr. Lewin:—Well, now, your Honor, my question was 
whether he didn’t think, at the time he heard what they were 
doing to Lee and Scandiffio, that that was a wise course. 

Tue Court:—No. 

Mr. Lewin:—When he heard— 

Tne Court:—Pardon me. No; I think, if you look at the 
record when you get a chance, it will show that you diverted 
onto this Cincinnati matter because the doctor made the state- 
ment that the main association didn’t have jurisdiction. 

Mr. Lewin:—Well, now, your Honor, my contention is 
this :— 

Tue Court:—The whole point is this: we have taken fifteen 
or twenty minutes on this one thing; and if you can con- 
tinually go off on one side and the other away from the main 
issue in this case, it is just prolonging this interminably. I 
do not like to interfere with counsel on one side or the other. 
I mean to be entirely impartial in my criticism. I think that 
both sides are taking entirely too long on insignificant mat- 
ters; and I wish that without my interfering you would realize, 
as I have realized long ago, that it is about time for us to 
get on with the case and get it determined. 

Mr. Lewin:—May I approach the bench? 

Tue Court:—I am speaking to both counsel. 

Mr. Lewin:—May I approach the bench? 

Tue Courtr:—Not you alone. 

Mr. Lewin:—I know that. May I approach the bench? 
Will you come up to the bench with me, please? 

Mr. Leahy:—Surely. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice.) 

(There was extended discussion with the Court on the 
manner of interrogating the witness and on the witnesses’ 
replies.) 

By Mr. Lewin: 

——Now, Dr. Leland, one more question with regard 
a Cook situation: Isn’t it true that when you got a 
information as to what the local society did in that case, you 
wrote back to them and said that you regarded that as’ wise 
proceedings, or words to that effect? A—Exactly, 

Q.—Now, didn’t you feel the same way when you heard 
Dr. Hooe tell you that on somewhat similar grounds similar 
proceedings were being against Doctors Lee and 
Scandiffio? cok ae ee: ite different, The 
one in Cincinnatt was an expression of my sati 
the fact that the Cincinnati Academy of Medicine Revo O¥er 
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gated the situation itself and had voted upon the issues and 
had settled them within its own jurisdiction. 

Q—Do you mean by that to say that your only interest 
in that thing was as to a matter of form and that as to a 
matter of substance? A—lI had interest in the substance, but 
the reference I made in my letter was to the matter of pro- 
cedure, as I said. Had proceeded wisely. 

Q.—But you did feel the same satisfaction with regard to 
the substance that had been achieved, didn’t you? A.—The 
substance hadn't entered my—wasn’t expressed in the letter at 
all, as far as I recall. 

Q.—Although you had been asked for information and 
experience to guide them in what they were doing? A— 
Well, that was prior to the Society's action, 

Q.—All right, sir. Now, you learned also at that meeting, 
did you not, that there had been an attempt on the part of 
the local Society to influence the local hospitals against Group 
Health Association? .A.—I learned it the first time then. 


O—Yes. And it was discussed rather fully there, wasn’t 
it? A—I think so. 
Q.—Yes. And again did you express any disapproval of 


that course? A.—I expressed no—made no expressions of any 
kind during the meeting. 

Q—Even though you knew those men were there to get 
your advice about the subject matters that they brought on? 
A—That’s what they came for. 

Q.—And did you hear any criticism of it from your col- 
leagues, Dr. West and Dr. Woodward? A.—I did. 

O.—And wasn’t that criticism that they didn’t know whether 
such a policy could be effected? Wasn't that Dr. West’s 
criticism, in substance? .—I think he made more criticism 
than that. 

Q—Yes? A—As I recall it, he questioned whether it was 
a wise thing to do. 

Q.—Now you have an independent recollection now of what 
transpired at that conference? A.—Oh, I have heard that 
read. I have read it several times since the trial began. 

Q.—All right. You look at that. You look at this and 
see if this doesn’t refresh your recollection (indicating an 
exhibit). Do you have any other information except what 
is contained here? d.—None that I recall independently. 

Q.—AIl right. And isn’t this what happened: (reading) 

“Dr. Hooe: In the matter of the H. O. L. C. what is your future 
program? 

“Dr. West: It is just exactly the same as it has been all the time. 
We shall continue fighting it every way we can. We are going to get all 
the help we can get. We are at least going to keep on until we are 
instructed otherwise. 

“Dr. Hooe: The executive committee recommended that a letter be 
addressed to the medical boards of the various affiliated hospitals in 
Washington calling attention to the H. O. L. C. health group, insisting 
that the hospitals take cognizance of it and, among other things, calling 
attention to the fact that the physicians employed by such groups are not 
acceptable to the Medical Society of the District of Columbia, 

“In reply to Dr. McGovern’s question as to how far the Medical Society 


of the District of Columbia might go in controlling the hospitals, Dr. West 
expressed some doubt that the Socicty can effect such control.” 


Did you get anything more from Dr. West in response to 
that question? A.—I think there is more— 

OQ.—Is there? A.—later on. 

Q.—Will you find it for me? A.—Right there (indicating). 

OQ.—Where? You are pointing to what Dr. Woodward said, 
or Dr. West? Oh, yes. (Reading) 

“Dr, Hooe: Is it not in your opinion most reasonable that the hospitals 


hould acquiesce in this matter?” ; 
; ‘And aE West said, “It is reasonable that they should do it, but as 


to whether or not they will, that’s another question. Suppose they don’t?” 


Is that all Dr. West said? A.—I don’t recall any more that 
he said on that subject. : mae 

O.—He didn’t question the wisdom of it, did he? 

Mr. Leahy:—It calls for a conclusion of the witness. 

Mr. Lewin:—He said that he thought Dr. West had. : 

Tux Court:—Well, the paper is there. It speaks for itself. 

By Mr. Lewin: ; 

Q.—Now, did you hear Dr. Hooe say this at the end of 
that colloquy: Fixe 

“At a meeting of the group of the Medical Society of the District of 
Columbia last Sunday night”’— 

Last Sunday would be October 31st, wouldn't it? This was 


November 6th. A.—Yes, sir. 
ivili H in Washington 
— i ht out that all the civilian hospitals in ngton 
except prebatly ey Tad fallen right into line, which was very gratifying. 
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Now, when Dr. Hooe said that, didn’t that mean to you 
that at least eleven private hospitals here in Washington had 
taken steps in line with the District Medical Society in oppo- 
sition to Group Health Association? 

Mr. Leahy:—I object to the question as immaterial. 

Mr. Lewin:—Not very immaterial. It is one of the main 
issues in the case. 

Mr. Leahy:—Argumentative. 

Tue Court:—He may answer that. 

By Mr. Lewin: 

Q.—What is your answer? A.—My conclusion on that 
would be that they had seen fit to arrange their affairs in 
accordance with the resolutions and suggestions of the Medical 
Society. Whether they did that in connection with G. H. A. 
1 wouldn’t know. 

QO.—Well, is that quite true, Doctor? Is that fair? Was 
there anything else that was being discussed with regard to 
the hospitals except Group Health Association (handing a 
photostat to the witness)? A.—That was certainly one issue, 
but there may have been other issues. 

Q.—There may have been. Was there any other issue? 
A—I don’t know. 

Q.—You don't know of any other? 
do you mean? (indicating) 

Q—No. From this record or from any independent recol- 
lection which you may have. Was there any other issue there 
being discussed with regard to the hospitals except to keep 
Group Health doctors out of them? A—Well, the wording 
of this report doesn’t indicate whether the matter was solely 
in connection with Group Health Association or not. 

Q.—Well, now, Dr. Leland, does it indicate that there was 
any other subject matter except Group Health Association and 
the hospitals that was the subject of that colloquy? A. —I 
don’t know whether there was or not. 


Mr. Richardson:—I object. The document is the best evi- 
dence of its contents. 


By Mr. Lewin: 


_ Q—All right. Now, Dr, Leland, did you attend the meet- 
ing of the secretaries of the local societies held in Chicago, 
November 18 and 19, I believe? 

Mr. Kelleher :—-1937. 


By Mr. Lewin: 


O.—1937. A.—lIn Chicago? 
O.—Yes, sir. A—Yes, sir. 
Q.—You did? A—I think so, as well as I can recall now. 
Q.—And you knew that Group Health Association was to 


be a subject matter discussed there, didn’t you? A—I didn't 
know it in advance. 


Q.—Didn’t you? _Didn’t Dr. West say that it was going 
to be, at this meeting of November 6th? A.—Oh, yes. 
recall now. 


Q.—Didn’t Dr. West say, 


“In thirteen days there will be a conference of secretaries and editors 
of the constituent state medical associations, at which many other officers 
of constituent state and some component county societies will be present. 
The whole story of the H. O. L. C. movement will be brought before the 
conference, and the point of view of the members of the conference can be 
obtained and presented better than by spending money in writing material. 
The members of the conference will be given the entire picture, and Dr. 
Conklin and Dr. Yater, members of the conference, will be given full 
opportunity to say anything they want to say’? 


Objection overruled. 


A—From this record, 


A.—That is correct. 

Q.—And didn’t you know that Dr. West was specifically 
authorized by resolution of the board of trustees to explain 
the whole matter of the activities of Group Health Association 
before the conference of secretaries of constituent state medical 
associations and editors of state medical journals on Friday? 
A—He was. 

O.—He was. And didn’t he actually appear with you before 
that meeting? A.—I don’t quite understand what you mean. 

O,—Didn’t he go to the meeting with you? Wasn't he 
there too? A.—Well, I don’t know that he went with me. 

O.—Oh, well. A—He was at the meeting : 

O—That is right. He was at the meeting. A—Yes, sir. 

O.—And didn’t he discuss Group Health Association and 
the A. M. A/s attitude toward it before them? A—As I 
recall it he did, : 

O,—And weren’t Doctors Conklin and Yater, defendants in 
this case, representing the District Medical Society there? 
A,—I believe so. ‘ 

O.—Did they participate in that discussion with regard to 
Group Health? A—As nearly as I can recall, they did. 
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Q.—Did you do it too? A—I don't recall that I made any 
discussion. 

Q.—Yes. Was Dr. Holman Taylor, this gentleman you say 
was secretary of the State Medical Society of Texas, there? 

Mr, Leahy:—I object. It is immaterial, collateral. 

Mr, Lewin:—I am leading up to something, your Honor. 

Tue Court:—Of what association? 

Mr, Lewin:—The State Medical Association of Texas. 

Mr, Leahy:—State Medical Association of Texas. 

Mr. Lewin:—Dr. Holman Taylor. 

Mr, Leahy:—Holman Taylor. The State Society, 

Tue Court:—He may answer that question. 

The Witness:—I presume he was there. He was a very 
regular attendant at those meetings. 


By Mr. Lewin: 


Q.—And weren't you informed shortly after that that Dr. 
Conklin had brought Dr. Selders’ connection with Group 
Health to the attention of the societies in Texas? A—I have 
no recollection of anything of the sort. 

Q.—Well, didn’t you get a copy of Dr. Taylor's letter to 
the Board of Censors of the Harris County Medical Society 
(handing a photostat to the witness) ? A.—Well, if I did I 
paid very little attention to it, 

Q—Well, did you get it? A—The stamp of the Bureau 
of Medical Economics is on it. 

Q.—Your name is on it up at the top, isn’t it? A—That’s 
not my handwriting. 

Q.—Well, would you say you got it or didn’t get it? A— 
I did get it. 

Mr, Lewin:—Yes. Has this been offered in evidence? 

Mr. Kelleher:—t.et’s see it. No. 

Mr. Lewin:—Have you got the original? Have you any 
objection to a photostatic copy? 

Mr. Leahy:—No. 

By Mr. Lewin: 

Q.—While counsel is looking at that let me ask you this: 
Didn’t you believe, under your construction of the principles 
of medical ethics, that Drs. Lee and Scandiffio would be sub- 
ject to expulsion from the District Medical Society? 

Mr. Leahy:—I object to that as immaterial, 

Mr. Richardson:—I object. 

Tue Court:—Objection Sustained. 

Mr, Leahy:—Would you kindly show that to the Court, 
objected to as immaterial, irrelevant, collateral, offered once 
before, and objection. : 

Mr. Lewin:—It is offered now to show it was acknowledged 
by this witness. 

Mr. Leahy:—It does not show anything. 

Mr. Lewin:—I object to remarks of that character, 

Mr. Leahy:—Well, I object to yours saying it does. 

Tue Court:—I will sustain the objection. 

Mr. Lewin:—May I question him about the contents? 
THE Court:—In so far as it may bear upon his testimony. 
don’t know until you put your question. 

By Mr. Lewin: 

Q.—Didn’t you learn through Dr. Holman Taylor that Dr. 
Conklin, the secretary of the District Medical Society, had 
written there with reference to Dr. Selders’ connection, and 
that later Dr. Conklin was going to supply the state societies 
in Texas with information leading to disciplinary proceedings 
against Dr. Selders? 

Mr. Leahy:—I object. . 

The Witness:—May I see that? 

Mr. Leahy:—As immaterial, collateral, and by indirection 
attempting to get into evidence a letter which your Honor 
has just held was not properly in evidence. 

Tue Court:—Objection sustained. 

Mr. Lewin:—Exception to the objection sustained. 


col 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, you were asked on cross examination as to 
whether you gave any advice to the local medical society with 
reference to public relations counsel, and you said that the 
advice which you gave was with reference to an executive 
secretary? A.—That is correct. she 

Q.—Was it or was it not a fact that at that time the District 
Medical Society was considering the appointment of an exect- 
tive secretary? d.—They were. P 

O.—At the meeting of November 6, in Chicago, which has 
been referred to, did the American Medical Association at that 
time, through Dr. West or yourself, indicate any action or 
advice to Dr. Hooe and his representative? 


, ait Lewin:—Objected to, because the document speaks for 
itself, 

Mr, Leahy:—I think that is true, but I just did not want to 
go into the whole document; that is all. 

Mr, Lewin:—He has no independent recollection except what 
is in the document. 

Tue Court:—I think that is correct, 


By Mr, Leahy: 


Q.—I ask you, Doctor, if it is not a fact that the only advice 
which was given by Dr. West or Dr. Woodward at the con- 
ference of Noy. 6, 1937, was that Dr. Woodward said that both 
Dr. McGovern— 

Mr, Lewin:—Objected to. The document speaks for itself. 

Mr, Leahy:—Wait until I finish my question. 

Tue Court:—That is true; and if that objection is to be 
carried through the case, of course all these references to 
documents would be improper. I have permitted counsel to 
refer to quite a number of documents, 

Mr, Lewin:—The question is whether that is the only thing 
he gave them. I have already called attention to a number of 
things he said about it. 

Mr, Leahy:—What he said in discussion. 

Tue Court:—You may ask the Doctor whether or not he 
has any recollection of any other things being said than appear 
in that document. 

By Mr, Leahy: 

Q.—Have you any recollection of anything that was said 
other than what is reported in that document? Any independent 
recollection, I mean. A.—I have an independent recollection 
of some of the things that are in the document, with respect 
to Dr. Woodward’s advice to those two gentlemen. 

Tue Court :—That is not the question, Doctor. The question 
is whether anything was said there in addition to that which is 
reported in that document, 

The Witness:—Nothing in addition to that which is recorded 
in that document. 


Mr. Leahy:—I will read this, if your Honor please, from 
page 5 of this document (reading) ; 

“Dr. Woodward. I suggest that you have competent legal counsel advise 
you. The primary move is clearly to see whether your district attorney 
or your corporation counsel or the Commissioners or the Board of Licen- 
sure or the Insurance Commissioners will act. Whether or not they will 
act cannot be determined until the facts are formally laid before them.” 


By Mr. Leahy: 

Q.—Have you any independent recollection, Doctor, of any 
suggestion having been made other than that which appears 
in the document? A.—I have none. 

Q.—Have you any independent recollection that Dr. West 
or Dr. Woodward at any time used the word “suggest” other 
than that which appears in that document? A.—I have no 
recollection of it. 

Q.—You mentioned something about a meeting of some local 
societies. What meeting did you refer to, or what societies? 
What was the type or character of the meeting? That is what 
I wish you to describe. A.—I assumed reference was made to 
the usually annual meeting of the State Secretaries and Editors 
of State Journals, which meets in Chicago usually about October 
or November. 

Q—Of each year? A.—Not each year, because in some 
instances a year is skipped, because of some peculiar occasion. 

OQ.—Was that an ordinary regular procedure, excepting what 
you have just indicated, for those societies of editors to get 
together? A.—It was. y h 

O.—Did the meeting in Chicago which you attended have 
anything whatsoever to do, for the purpose of its call, with 
G. H. A.? A—No, sir. 


RE-CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Was not the subject of Group Health Association at that 
meeting of the secretaries given a very full hearing? 

Mr. Leahy:—I object. He has already answered that. 

Mr. Lewin:—No. You said there was not anything xbout 
ar? rake I did not say any such thing. Wha: P 
cathe poh Are called for that purpose ? t I said was, 

Tue Court:—Yes. I think you went into that. I think he 
partys te ek ask him whether 
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Tuer Court:—As to G. H. A.? 

Mr, Lewin:—Yes, sir. 

Tue Courr:—Yes; you may ask him that. 

Mr. Leahy:—Exception, if the Court please, as_to what 
happened I think if there was a result it is in the form of a 
resolution. 

Tue Court:—Ilf it is, and he recalls it, he may say so. 

By Mr, Lewin: 

O.—Did not this happen, that the Secretaries and Editors 
appeared as a unit in support of the Medical Society of the 
District of Columbia in suppressing this potentially dangerous 
institution, Group Health Association? Was not that the 
action? |.—I think there was a resolution presented, but I 
cannot recall the nature or the wording of it. 

O.—Does my question refresh your recollection that that 
was the consensus of opinion that was arrived at at that 
meeting? 

Mr. Leahy:—I object, because he has already said that his 
best recollection was that there was a resolution, They must 
have it. 

Mr. Lewin:—You will have to have it; it is your resolution. 

Tue Court:—I think the consensus of opinion would be a 
proper subject of examination if there was any action taken. 
You may ask him. 

By Mr. Lewin: 

OQ—Was action of that character taken? A.—I believe a 
resolution was presented for action, but I do not recall whether 
it was passed or not. 

Q.—May I refresh your recollection by showing you this 
letter (handing a document to the witness)? A.—I do not 
see that that letter says— 

O.—I did not ask you that. I asked you whether it refreshed 
your recollection as to what the Secretaries did? A.—No, sir. 

O.—It does not? A.—No, sir. 

Mr. Lewin:—Now, with regard to these excerpts from the 
exhibit, do you want me to read them at this time? 

Tue Court:—If there is anything that is contrary to what 
was indicated by Mr. Leahy or the witness, you may call it to 
his attention. 

Mr. Lewin:—It is only contrary in the sense that there was 
other action taken and there were other things said besides 
the part that was read. 

Mr. Leahy:—I admitted that there was a running conversa- 
tion back and forth; but you will have to find a place in there 
where there was a suggestion made. 

By Mr. Lewin: 

O.—Was there not a suggestion that Drs. Conklin and Yater 
would have full opportunity to express themselves before this 
meeting of the Secretaries? A.—Yes, sir. 

Q.—Was there not a suggestion that that group would be 
opposed to the H. O. L. C. scheme and they would be asked 
definitely to carry on? I am pointing to the top of the page. 
A.—There was a suggestion there. 

O—Was there not also a suggestion— 

Mr. Leahy:—Will you kindly read it, please? 

Mr. Lewin:—In regard to this conference that we have been 
talking about: 

fh hg do you anticipate the reaction of the members of the conference 
wi es 

Dr. West. Opposed to the H. O. L. C. scheme. They will be asked 
definitely to carry on.” 


Mr. Leahy:—That is characterizing the document—the very 
objection which was made by the other side. 

Mr. Lewin:—You asked me to read it. 

Mr. Leahy:—I know I did, because you asked the witness 
if there was a suggestion, and I asked you to read it so that 
the jury would know that there was not. : 

Mr. Lewin:—Do you have any doubt that that is there as 
I read it? e . ha 

Mr. Leahy:—Find the word “suggest” or “suggestion. 

Mr. Lewin:—lIs that in there (handing paper to Mr. Leahy) ? 

Mr. Leahy:—Find the word “suggest” in there, other than 
what you have put into the mouth of the witness. 

Tue CourtT:—Let us get along, gentlemen. 


By Mr. Lewin: am am Song 
—Did not Dr. Hooe ask what they could say to their 
i fee an home, the District Medical Society? A—I 
don’t remember whether he did or not. 
Q.—Did he say: 
“Can we say that we have the backing of the American Medical Asso- 
ciation in that?’ 


A.—Yes, sit. 


Ae ALL, 


O.—And did Dr. West say: 


“You can say so very definitely, as that is absolutely in keeping with 
the policies of the organized medical profession of this country’? 


A.—That was said. 
O.—Did Dr. West say this in response to Dr. McGovern: 


“Dr. McGovern. There is immediate sentiment of the Medical Society 
of the District of Columbia to formulate some plan,” 


Was he not discussing some cooperative prepayment plan 
there? 

Mr. Leahy:—I object. The paper speaks for itself. 

Tue Court:—I think that is true. 

By Mr, Lewin: 

QO.—Did not Dr. West say this: 
c La do not know whether or not you remember that I suggested, when 
in Washington some time ago, that you give that idea some consideration, 
but after thinking about it later I decided that probably I should not have 
offered that suggestion, because you already formulated a plan and I am 
not convinced that that plan did not have something to do with the stimu- 


lating of this H. O. L. C. movement. A plan almost inevitably tends to 
create a sentiment for the formation of other similar plans.” 


A.—He said that. 

Q.—Did he not also say this— 

Tue Courr:—Are you asking him what the paper says? 

Mr. Lewin:—I thought you asked me to do that. 

Tue Court:—Point it out to the jury yourself. Let us not 
take up so much time. That is what I suggested. 

Mr. Lewin:—I did not know what procedure your Honor 
wanted me to follow. 

Tue Court:—I thought if there was anything there that 
was contrary to what opposing counsel said about it, you might 
point it out. 

Mr. Lewin (reading): 

“Dr. Hooe. In the matter of H. O. L. C., what is your future pro- 
gram? 

“Dr. West. It is just exactly the same that it has been all the time. 
We shall continue fighting it in every way we can. We are going to 


get all the help we can get. We are at least going to keep on until we 
are instructed otherwise.” 


And then, after Dr. Hooe had outlined the situation, Dr. 
West said: 


“Dr. Hooe has not made one statement of any kind that the American 
Medical Association has not fully considered and acted on where possible.” 


TESTIMONY OF DR. OLIN WEST 


DIRECT EXAMINATION 


Olin West said he has resided in Chicago since 1922, He 
was born in Alabama in 1874. He was educated in public and 
private schools in Alabama, Howard College and later at 
Vanderbilt University. He received the degree of doctor of 
medicine in the Medical School of Vanderbilt in 1898. Fol- 
lowing that he worked in several capacities. During the time 
when he was studying he was teaching chemistry. He was in 
charge of the chemical laboratory with an associate. He was 
also instructing in physics at that time while he was taking his 
course. Afterward he was an assistant to the chair of chem- 
istry; later associate professor of chemistry, and also associate 
professor of materia medica and therapeutics, and also at one 
time assistant to the chair of physiology. From the last part 
of 1898 until the early part of 1910 he practiced medicine in 
Nashville. While he was practicing medicine he served as 
secretary to the Tennessee State Medical Association. Later 
he acquired an interest in public health and became director 
for the state of Tennessee for the Rockefeller Sanitary Com- 
mission and was later elected and served for some years as 
the state health officer and secretary of the state of Tennessee 
board of health. In April 1922 he went to the American 
Medical Association as a field secretary. After a few months 
the secretary of the Bureau of Health and Public Instruction 
resigned and he was asked to take over his place. A little later 
on, in October, the Secretary of the Association died and he 
was appointed Acting Secretary until the next meeting of the 
House of Delegates, by the Board of Trustees. He is now the 
Secretary of the American Medical Association and also has 
been General Manager since 1924. He is secretary of the Com- 
mittee on Medical Preparedness of the American Medical 
Association, also secretary under the provisions of the by-laws 
of the Association, of its Judicial Council, and secretary of the 
Council on Scientific Assembly. f 

The American Medical Association is a federacy of its 
constituent state and territorial associations. The state and 
territorial associations are the constituent units of the federacy, 
The constituent state and territorial associations are composed 


of their own county or district societies. There are one or 
two states in which there are no county societies, but in the 
place of the county societies they have district societies, largely 
because the charters of those particular associations are very 
old and they did not like to depart from precedent. The 
American Medical Association has no jurisdiction over any 
constituent or component society except as they have agreed 
to it and have constituted such jurisdiction by the vote of their 
own representatives. The House of Delegates of the American 
Medical Association is the policy-making and legislative organ- 
ization for the Association, and it is composed of delegates 
representing the constituent state and territorial associations, 
selected by those associations. In addition to the delegates 
from the constituent state and_ territorial associations, each 
section of the Scientific Assembly of the Association has one 
delegate, the Medical Corps of the United States Army is repre- 
sented by one delegate, the Medical Corps of the United States 
Navy is represented by one delegate, and the United States 
Public Health Service is represented by one delegate. 

Q.—How frequently does that House meet? A.—lIt meets 
annually or when special sessions are called by the Board of 
Trustees or on an expressed desire of a definite number of 
delegates. 

Q.—Is there any machinery set up under which the American 
Medical Association is administered in between the meetings 
of the House of Delegates? A.—In the interim between the 
meetings of the House of Delegates the Board of Trustees is 
authorized to act for the House of Delegates, 

Q.—How many are on the Board of Trustees? A.—Nine; 
and in addition to the nine elected members of the Board of 
Trustees, the President, President-Elect, and Speaker of the 
House of Delegates are ex officio members of the body, 

Q.—From what area is the Board of Trustees drafted or 
drawn or appointed? A.—There is one member of the board 
from Oregon, one member from Maryland, one from New York 
and from various other states. An effort is made to have the 
representatives on the board represent various sections of the 
country. 

Q.—I forgot to ask you this, Doctor. How does one become 
a Trustee on the Board of Trustees? A—The members of 
the Board of Trustees are elected by the House of Delegates. 

Q.—How frequently does that board meet? A.—The board 
meets regularly four times a year and occasionally at called 
meetings. 

Q.—Is there any machinery set up in the Association for the 
administration of its affairs in between the periods when the 
Board of Trustees meets? A.—The Executive Committee of 
the Board of Trustees meets each month except one month 
during the summer or unless some circumstance arises that 
makes it impossible for the Executive Committee to have a 
meeting. 

Q.—How many are there on the Executive Board? A— 
Three members of the committee; and the Chairman of the 
Board of Trustees always attends the meetings. 

Q.—How is that board elected or appointed? 4A—The 
Executive Committee is appointed by the Chairman of the Board 
of Trustees with the approval of the Board; I believe, on votes, 
as a matter of fact. 

Wee you a member of the Executive Committee? A— 

O, sir. 

Q.—Who constitutes the Executive Committee? .4.—The 
Executive Committee at the present time is composed of Dr. 
Bloss of West Virginia, Dr. Sensenich of Indiana and Dr. Irons 
of Illinois. 

Q.—You are Secretary to the Board of Trustees? Am I 
correct about that? A.—No, sir. The Board of Trustees has 
its own secretary in the person of Dr. Irons. 

Q.—What are your duties as such secretary? A.—They are 
clearly defined in the Constitution and By-Laws of the Asso- 
ciation. I perform the usual duties that are generally assigned 
to a secretary, to report to the House of Delegates and keep 
the minutes of the House of Delegates, and many other duties 
that are stipulated in the By-Laws. 

Q—I think you stated to us that you had no yote in the 
House of Delegates? A.—None in the world, 

Q.—As General Manager of the Association what are your 
duties? A—I am a representative of the Board of Trustees to 
administer the affairs of the Association and its officers with 
the cooperation of a number of the members of the staff of the 
Association, the official staff. 

O.—I do not think we have heard definitely yet, Doctor— 
When was the American Medical Association formed? A— 
In 1847, I think it was the 5th of May 1847. 
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O.—What is its object? A.—TIts objects are very clearly 
stated in its Constitution. They are to promote the art and 


science of medicine and the betterment 


of the public health. 


Q.—Is that the only object? A.—Those are the only objects 
and they have been pursued ever since they were declared in 


the Constitution, and had been even I 
stitution was written. 

Q.—In the promotion of the art of 
American Medical Association do for 


xefore the present Con- 


medicine what does the 
its membership and the 


profession generally? 4.—Well, it would take a long story, 


Mr. Leahy, to tell. The Association, 


in the first place, pub- 


lishes THe JOURNAL oF THE AMERICAN MepIcat. AssoctatIon 


and nine other scientific journals, each 


devoted to some special 


field. At the present time it is publishing a new journal 


devoted to military medicine, the med 
It publishes the Quarterly Cumulative 
is an index of the medical literature 
publication of its kind in existence, so 


icine of war, generally. 
Index Medicus, which 
of the world, the only 
far as I know, and one 


which is published at great cost to the Association. 


Mr, Kelleher:—I wonder if it is not 
so far as these other publications are 


immaterial, your Honor, 
concerned. 


Mr. Richardson:—1 think it is very material. 
Mr, Kelleher:—I think Tue Journat is material, but I 


cannot see the materiality of the othe 


rs, 


_ [HE Court:—I think they show generally what the Asso- 
ciation is doing in the promotion of its objects. Do not 


describe them. 
Mr. Leahy:—I am not going into 
please, because it would take too long. 
The Witness:—May I explain that 


detail, if your Honor 


through the publication 


of Tre JourNnat and those special journals and the publica- 
tion of the Cumulative Index we have formed a medium for 
the discussion of scientific opinion not only inethis country 


but in the world, and thereby it is at 
art and the science of medicine. 


By Mr. Leahy: 


tempting to promote the 


_O.—Does it have any publications at all for general public 
distribution as distinguished from the purely scientific publi- 


cations for the use of the profession? 
published specifically for the public, 


A.—It has a magazine 
called Hygeia. It was 


also published at a loss. It distributes leaflets and pamphlets. 
I think it is fair to say that it has distributed millions of 
them that are designed to give the public what ought to be 
helpful information about the prevention of disease and general 


subjects pertaining to health. 


Q.—In the publication of these pamphlets and the other pub- 
lications, Doctor, what is the type or the character of the 
articles which are published and distributed? I mean, more 
particularly with reference to whether they are factual and 
informative, or are they argumentative or just ‘to advance 


certain ideas of the Association? 
Mr. Kelleher:—What publication, p 
Mr. Leahy:—Any of them. 


lease? 


Mr. Lewin:—We object to that. It is too broad. 


THe Court:—I think he may say 


what the policy of the 


Association is with respect to publications of that kind. 


The_Witness:—In the scientific p 


ublications, Mr. Leahy, 


THE JOURNAL presents scientific articles and editorials per- 
taining to scientific matters. It presents abstracts from other 


publications about scientific medicine, 
section devoted to medical organizatio 


and it also publishes a 
n. It has a department 


of queries and answers, so that any physician may send a 
question in to THE JouRNaL, and the necessary investigation 
may be made with the purpose in mind of making a helpful 
answer to such question. Thousands of such questions are 


received, but relatively few of them 


are published in Tue 


JourRNAL except those that appear to be particularly significant 


at the time. We have also in Tue 
believe, a section _ pertaining to the 
Hygeia the effort is made simply to 


JOURNAL at present, [ 
defense program, In 
present information that 


will be helpful to the public. For instance, if— 


Tue Court:—I would not go into 
By Mr. Leahy: 


detail, Doctor, 


Q.—Now, Doctor, in addition to the publications which you 


a fact that inquiries are 


received by mail from all sections of the country? 4—We 


entirely from the public. 


Q.—What are the names of those bureaus? 


the Bureau of Health Education and 
of Investigation. In addition to that, 


the other j 
Mr. Leahy, 


are Gaaedis OS: A 
a department in the Association that does not answer great 
numbers of inquiries from the public; and an effort is made 
to give a helpful answer to every one of them. 

O.—With reference to the Bureau of Investigation, what is 
the function of that bureau, just generally, without going into 
too great detail? A.—The Bureau of Investigation is con- 
cerned largely with fighting frauds and quackery in medicine. 


Marcu 19—Arter REcESS 
TESTIMONY OF DR. OLIN WEST 


DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


O.—We had just finished, I think, the various publications 
of the American Medical Association. Doctor, to come 
directly down to Group Health Association, in the District of 
Columbia, do you recall when it was that you first had any 
knowledge whatsoever that Group Health Association, Inc., was 
in existence or being contemplated? A.—My first knowledge 
of its having been called into existence was, of course, when 
I learned of the charter, but my recollection is that I was 
informed that the organization of the plan was under consid- 
eration in May or possibly late in April, but I have no docu- 
mentary evidence to that effect. 

O.—Did you at any time come to Washington or discuss 
with any members of the District Medical Society the matter 
of Group Health Association? A4.—Yes. 

O.—Do you recall about when that was? 
I cannot recall the date, no. 

QO.—Do you recall what year it was? 
is that it was in 1937. 

O.—Have you any recollection as to what part of the year 
it was? A-—lI am inclined to believe that it was probably in 
June; possibly late in May; I am not sure about that at all. 

Q.—When you got here whom did you see? A.—I met 
with a group of gentlemen who, according to my understand- 
ing were all members of the Medical Society of the District 
of Columbia; some of them, I think, were perhaps officers of 
that society. 

Q.—Do you recall whether you had known any of those 
before you met them that day? A.=—Yes, several of them. 

Q—Whom did you know in the group before that day? 
A—Well, Dr. Hooe, Dr. Ruffin, who was present; and Dr. 
McGovern, I believe; and my recollection is that Dr. Macatee 
was there. I can’t recall—and Dr. Reede was there; I had 
met him before. I can’t recall who the others were. 

O.—Do you recall where the conference was held? A.—My 
recollection is that it was held at a dinner in one of the Wash- 
ington clubs. 

O.—Do you remember the name of the club? 
recall it. 

O.—Does the name “Metropolitan Club” mean anything to 
you? A.—I think it may have been Metropolitan; as a matter 
of fact I am quite sure it was. 

Q.—What was your occasion for being in Washington at 
that time? 4.—I was here on official business of an entirely 
different nature, as I recall the matter. 

Q.—Was there anybody else there besides yourself from the 
American Medical Association? A.—I believe not. 

Q.—What came out of that conference, so far as you were 
concerned? A.—Well, as far as I am concerned, I probably 
secured some information that I may not have had before 
about Group Health, and other matters; but in so far as any 
concrete results having been obtained, I do not recall any. 

O.—Did you make any suggestion or recommendation in the 
matter? A.—I offered a suggestion to the effect that the 
Medical Society of the District of Columbia might consider 
the organization of a plan for providing medical service to 
members of the low-income groups. F 

Q.—Do you recall now when you made that suggestion 
whether you had any knowledge as to whether the District 
Medical Society had been contemplating such a plan? A— 
My recollection is that the Medical Society of the District of 
Columbia had not unly contemplated such a plan but had given 
it long consideration and, I believe, had begun the organiza~ 
tion of a part of such a plan. ¢ r 

O.—Where did you go from Washington on that occasion? 
A.—When I left Washington? : 

Q—Yes. A.—I went back to Chicago. . é 

OQ.—Did you attend the convention of the American Medical 
Association in Atlantic City in June 1937? A—Yes. 

Q.—With reference to that convention, can you tell us now 
whether this conference you had was before or after the con- 


A.—I am sorry; 


A—My recollection 


A.—I can't 
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vention? A—I can’t be sure; I am sorry, but I have an 
impression it was before. 

Q.—Do you recall whether there was anything said at the 
convention by anybody with reference to G. H. A.? A—I 
am not sure it was with reference to G. H. A., but with refer- 
ence to the organization of a prepayment plan for medical 
services by some group in Washington. 

Q.—Who was it made such a statement? A—That was 
rather generally discussed at that meeting, that evening. 

O.—You refer now to the convention or meeting? A.—I 
mean the meeting in Washington, at the Metropolitan Club. 

O.—At the convention itself of the American Medical Asso- 
ciation in Atlantic City, was anything said about G. H. A. 
or with reference to it by anybody? A.—My recollection is 
that Dr. Woodward made a statement to the Board of Trus- 
tees at its meeting held the day before the convention sessions 
began, and at a later time during the discussions of the House 
of Delegates Dr. Woodward made a statement to the House 
of Delegates. 

Q.—Were any instructions formulated by either the House 
of Delegates or Board of Trustees with reference to anything 
that the American Medical Association should do in the prem- 
ises? A—In so far as I can now recall there were no 
instructions. 

O.—Were you present at the mecting of the Board of Trus- 
tees in your capacity as secretary? A.—Yes. I was not 
present at all the meetings of the Board of Trustees because 
I had the House of Delegates on my hands as its secretary, 
but I think I was present at the time Dr. Woodward made 
a statement to the Board. 

O.—Have you any recollection now, Doctor, as to when was 
the next time or occasion when Group Health came to your 
attention? A—Well, that meeting of the House of Delegates, 
as I recall it was in June, and my recollection is that there 
were references to it in or that I received information con- 
cerning it in letters from various persons. 

O.—Did there come a time when you, as secretary, attended 
any meeting of the Board of Trustees in Chicago when the 
matter of Group Health was discussed in any manner, shape 
or form? A.—Yes. 

Q.—When was that, Doctor? 
that was in September. 

Q.—Do you recall whether or not any action was taken or 
resolution passed at that time? .4A—At that particular meet- 
ing of the Board of Trustees, I have in mind, Dr. Fishbein 
and I were instructed to develop the facts and make publica- 
tion concerning the facts. 

O.—And concerning the facts about what? A.—The opera- 
tions of G. H. A. as an organization and incorporation to 
provide medical service pursuant to its contract. 

Q.—Now, in pursuance of that resolution, what did you do? 
A—wWe developed all the information we could, and Dr. 
Woodward, who had been instrumental in getting a very con- 
siderable part of the information we had, was asked to pre- 
pare a statement for publication in THE JOURNAL. 

Q.—Did there come a time when Dr. Woodward did pre- 
pare such a statement? A.—Yes. 

O.—Without going into the details of the statement now, 
do you identify that as the statement which was published in 
the Oct. 2, 1937, issue of Tue JournaAL? A.—My recollection 
is that it was so published. 

O.—What part did you play personally in the preparation 
of that statement? d.—None whatever, in the original 
preparation, 

O.—What advice did you give with reference to it, if any? 
A.—I think the only action I took in the matter at all was to 
go over the statement and, I think, it is possible that I sug- 
gested that one or two sentences, perhaps paragraphs, might be 
changed or removed. 

O.—Up to the time the statement was submitted to you had 
you any knowledge whatsoever as to what the statement con- 
tained? A.—No, sir. A 

O.—What effort had you made to obtain information, about 
G. H. A., if any? A.—I had made inquiries in Washington. 
I had been given information voluntarily, supposedly voluntary 
information from persons, 1 think; most of which came by 
telephonic communication, I had visited certain persons in 
official position in Washington and had attempted to secure 
the facts and present them to the medical profession and, as 
far as that was concerned, to the public. 

O.—Do you recall whom you saw in the attempt to get the 
facts: who it was in Washington? A—I talked with the 
gentlemen I have already referred to, I had talks, I believe, 
with Dr, Conklin; very short conversations, I attempted to 


A—1I am inclined to believe 
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see him once or twice and couldn't. I had on two occasions 
conferred with Senator Copeland and with one other member 
of the Senate at the time I was called to Washington to appear 
before a committee of the Senate. 

Q.—At the time you saw Senator Copeland or any other 
Senator, what was the information you were attempting to 
obtain? A.—I was trying to secure a copy of the contract 
that was supposed to have been entered into between Group 
Health Association and those who purchased its services. 

Q.—And of what importance to your mind at that time was 
this contract which you were seeking to get? A.—I thought 
it was highly important to know whether the contract, whether 
what was promised by Group Health Association could be 
delivered to those who bought those contracts; whether the plan 
was sound and whether it was to render medical service as an 
incorporation, which we believed to be an illegal thing; and 
whether it would have an adequate staff, so far as qualifica- 
tions and numbers were concerned to provide a good medical 
service, and provide it in quantities indicated in its contract. 

Q.—What was the result of your efforts to obtain the con- 
tract? A—Absolutely none; we couldn’t secure that through 
any sources available to us. 

Q.—Do you recall now whether after this preparation of 
the article and the efforts you state you made to get the facts 
with reference to G. H. A., anything happened in so far as you 
and Group Health Association were concerned between that time 
and Nov. 6, 1937, when you were present at a conference in 
Chicago attended by Drs. McGovern, Hooe, Leland, Wood- 
ward and yourself? A.—Yes, I received a telegram which, as 
I recall, was signed by Dr. Hooe asking that he and Dr. 
McGovern, asking if he and Dr. McGovern would see me and 
Dr. Woodward and Dr. Leland in Chicago on a certain date. 

Q—And in pursuance of that telegram was such a con- 
ference arranged? A.—Yes. 

Q.—And you attended that conference? A.—Yes. 

Q.—And Dr. Leland and Dr. Woodward? A.—Dr. Wood- 
ward and Dr. Leland were both there; Dr. Hooe and Dr. 
McGovern. 

Q.—That conference, or the report of it, you have heard 
read here in evidence? A.—I heard an abstract of what was 
said, what was supposed to have been said at that conference, 
prepared by a stenographer in my office. It is not a verbatim 
report by any means. 

Q.—We will come to certain portions of it in a moment, 
Doctor. Do you recall whether now, following that conference 
on November 6 in Chicago, there was anything else in con- 
nection with Group Health Association which came to your 
attention? 4.—Well, there were a good many things which 
came to my attention, but I was a very busy man, with a good 
many things to do. My time was not devoted entirely to trying 
to develop the facts with reference to Group Health, and I 
wouldn’t recall to mind offhand the times and occasions when 
some comment or thing with respect to that organization was 
brought to my attention. = 

Q.—Did you ever at any time attend any meetings with the 
‘District Medical Society? A—I can’t recall that I ever 
attended but one meeting in the District Medical Society, and 
that was many years ago. 

Q.—Then it is your answer that you never attended any 
teetie whatsoever with reference to Group Health? 4A— 

O, sir. 

Q.—Did you ever attend any meeting at which any members 
of the District Medical Society were present other than the 
ones you have brought to our attention, in the club and also 
in Chicago on November 6? A.—I visited the offices of the 
Medical Society of the District of Columbia on one, or possibly 
two, maybe three occasions: not specifically for the purpose 
of discussing Group Health Association, however, although I 
think it is quite possible it was discussed. 

Q.—Have you any recollection now of the fact that it was 
discussed? A.—Well, I do recall on one visit I made to the 
offices of the District Medical Association, Mr. Wiprud, secre- 
tary of the Society at that time, and I talked about the matter ; 
and my recollection is at a later time Dr. McGovern came in, 
either came in the office or I saw him later somewhere, inci- 
dentally, and I think it may have been talked about at that 
time, but I never attended any meetings called for that purpose 
at any time. 

O—When you visited the offices of the District Medical 
Society on the occasions which you did, was your purpose in 
going there to discuss G. H. A.? A.—No, that was not my 
primary purpose at all. 

O.—Did you ever at any time meet any committee of the 
District Medical Society on any of the other occasions than the 


ones you have indicated in your testimony? 4—None, other 
than as I have already referred to, so far as my recollection 
goes. 

QO—What discussions did you have with Dr. Cutter with 
reference to Group Health Association, if any? A.—I don't 
think, Mr, Leahy, that 1 ever had any discussion with Dr. 
Cutter about Group Health Association until purely incidental 
discussions much later or considerably after the time of its 
organization and the announcement of the beginning of its plan. 

Q—What discussions did you ever have with Dr. Leland 
with reference to G. H. A.? A.—I don't recall that I ever 
mentioned the matter to Dr. Leland until about probably after 
the time of the Atlantic City session at which the matter was 
discussed. 

Q.—Now, in your discussion with Dr. Leland at this much 
later date what was the substance of such conversation? 4.— 
Purely incidental discussion. 

Q.—Have you any recollection now as to what it was that 
was discussed? A.—No, I do know though, because of the 
nature of such discussions, that any discussion I had with 
Dr. Leland was not until a much later time; until long after 
the organization of the group, and was purely incidental in 
nature. 

Q.—Now, after Group Health began its operations, did you 
then have any discussions with Dr, Leland? A—Yes, and with 
many other persons, because newspapers were full of it; it was 
published generally. There were references of all kinds to it, 
and a little later on, as I already stated, we were instructed to 
develop the facts and publish them in the bureau publication. 

Q.—Do you recall about what date it was those instructions 
were given? d.—My recollection is that it was at the Sep- 
tember meeting of the Board of Trustees. 

O.—Now, with reference to Dr. Cutter, have you any informa- 
tion now that Dr. Cutter ever entered into any conference with 
you or with those whom you were with at any time about 
roe Health Association? A.—You mean during the year 
1937? 

Q.—And 1938, down to December 20? A.—I don't recall any 
eo eae that I ever had with Dr. Cutter about the matter 
at all. 

Q.—Do you recall now, Doctor, the various minutes of the 
meetings of the District Medical Society, that is to say, the 
minutes of the Society itself, minutes of its executive com- 
mittee meetings, both regular and special meetings. They were 
introduced here in evidence in this case? A—I knew nothing 
about the minutes of the Medical Society of the District of 
Columbia. 

Q—When did you first see them, or hear about the matters 
and things discussed therein? A.—I am sorry I cannot tell 
you the exact date I first heard about it. 

Q.—Did you know about that before you heard them read 
in the court room, as to what the minutes purported to state? 
A.—I think it is probable that I may have seen extracts from 
the minutes of the Medical Society of the District of Columbia 
that were sent to our offices. As to whether they were sent 
to me or sent to somebody else in the office, I don’t know, but 
I think it is quite probable that I may have seen extracts or 
perhaps a resolution; something of that kind. 

Q.—Other than those sent in the shape and manner in which 
you just indicated, what information had you with reference 
to any of the matters and things contained in the minutes intro- 
duced here? A.—I don’t think I had any information about it. 
It was not my business. 

Q.—And with reference to letters other than those which 
were introduced as having been received or written by you, 
prior to their introduction here in evidence what knowledge 
have you of them? 4.—I think I may have seen some of them 
but I can’t recall which ones. j 

O.—What was the practice in the American Medical Asso- 
ciation at the time, Doctor, when letters came into the Asso- 
ciation? A.—You mean the general mail? 

Q.—Yes. dA.—All the mail that comes into our office is 
carried to a mailing department and is all opened there except 
such items as are marked “Personal,” and the mail is then dis- 
tributed all over the building from that central place. 

Now, there are times when very heavy mail makes it impos- 
sible for the mailing department to open it promptly enough to 
get the mail to the various desks in the buildi and then it 
is sent unopened to the various departments, generally 
speaking it is all opened at the central office, 

O.—There were certain letters introduced which 
to show you in a minute; some of them would bear 
and then there are copies sent to you, Dr. Leland or D 
Who would determine whether copies of such letters 
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to any one other than the ones to whom the letter was 
addressed? 4.—They were sent from the central distributing 
point where the mail was opened to whomsoever addressed. 

O—How would the copies be provided for others in the 
offices? —You mean copies which originated in our offices? 

O—Yes. A—Well, a letter would come to me that I thought 
concerned another department, and unless there was some reason 
why it should have my personal attention I would refer it to 
the department to which it should be properly referred. 

Q.—Would that be true in reference to a letter which went 
to another department and with respect to which if the addressee 
said it interested or concerned your department: would he do 
likewise? A —It is very frequently done. 

O.—Now, there were some letters introduced here, Doctor, 
to which I want to draw your attention. I am going to show 
you first, a letter dated the 19th day of October, 1932, Exhibit 
for the Government 144. Will you glance at that letter now 
and see if you have any distinct recollection of it, or any sort 
of a recollection? A—I think that was a letter I wrote, as 
Secretary of the Judicial Council. 

O.—Now, you say in that, as Secretary of the Judicial Council : 

“T have been instructed to send you a copy of the decision of the judicial 
council of the American Medical Association in the appeal of Dr. R. W. 
Baird, et al. from the decision of the Board of Councilors of the State 


Medical Association of Texas, this appeal having been heard by the 
judicial council in Chicago on Sept. 21, 1932. This decision is as follows:” 


Do you recall on whose instructions that was sent? 
A—Sent on the instructions of the Judicial Council issued me 
as Secretary of the Council. 


O—Did you at the time have any independent knowledge 
as to the facts which entered into the decision of the Judicial 
Council? A—None whatever other than that I had heard the 
discussions at the time the Judicial Council gave it official con- 
sideration; this appeal. 


O.—And did you have any independent recollection of the 
facts on which the decision of the Judicial Council was based? 
A.—I didn’t, no. 

Q—All you did, therefore, was under the instructions of the 
Judicial Council, send a copy of this decision? A.—I think that 
is all that is in that communication; the only other thing 
besides that is the notation in which I say that copy of the 
decision is forwarded to the secretary of the state association. 

_Q.—Doctor, as Secretary of the Judicial Council, what part 
did you play back in 1932, if any, in the deliberations of the 
Council ? A.—None, whatever, unless I was asked to speak to 
some question that the Judicial Council thought I could answer 
about some matter brought up. I had nothing whatever to do 
except serve as Secretary and perform the functions of that 
office. I had no vote. 


Mr. Leahy: 


“DECISION BY THE JUDICIAL COUNCIL 


“EXHIBIT 144 


“The fundamental issue in dispute in this case is the ethical character of 
certain contracts held by the appellants to give medical service to groups 
of people on a monthly per capita plan of payment. No essential facts of 
the contracts were in dispute. 

“Tt is contended by the appellants that these contracts are not in viola- 
tion of all or any of five conditions which the Judicial Council has declared 
at various times are conditions which, obtaining, make a contract unethical. 
The Dallas County Medical Society which sentenced these appellants to 
suspension contended that these contracts violated all five of these condi- 
tions. When, in its constitutional function as authority over ethical mat- 
ters, the Judicial Council expounds the subject of contract practice and 
lays down certain principles which when present create an unethical con- 
tract it is not to be assumed that those are the only principles which may 
haye that effect. A fundamental of medical ethics is that anything which 
in effect is opposed to the ultimate good of the people at large is against 
sound public policy and therefore unethical. On the five points mentioned 
the appellants presented a strong argument which might be convincing 
if a narrow or local view only is considered. Nevertheless the Judicial 
Council is of the unanimous opinion that this type of contract is unethical 
on the basis of being contrary to sound public policy. A) 

“The appellants were at the same time convicted of violation of a 
by-law of the society forbidding the holding of certain contracts and pleaded 
error in the trial on a technical procedure. This phase of the appeal was 
not pressed by cither side but from such records as were submitted to the 
Council it is of the opinion that no reversible error was proven. 


Q.—Do you recall how many there were on the Judicial 
Council in 1932? A.—There were five members. 

O.—And from whence are they drawn? A.—They are elected 

of Delegates. 

by Or ae show ve Exhibit 138, dated Jan. 31, 1935, I 
will ask you to look that over, Doctor, and tell us whether or 
not you have any recollection now as to whether that is a 
carbon copy of an original letter which you sent on that date 
to the addressee therein named, A.—I think I wrote that letter. 


O.—Have you any independent recollection now of having 
done so? A—I wouldn't have recalled it unless it had been 
brought to my attention. 

O.—At this time if the initials in the corner “O. W.” didn't 
appear thereon, is there anything in the contents of the letter 
itself which refreshes your recollection of the fact that it had 
been dictated by you?) A.—Well, I wouldn't say that I might 
have recognized it as one of my productions. 

O—I call your attention to the opening paragraph of the 
letter, which is addressed to Dr. Angus McLean, Detroit, Mich. 


Un Si Exel 38 
“Dear Dr. McLean: 

“I regret exceedingly that because of the tremendous press of work, a 
massive correspondence and unusual demands on my time, I have found it 
utterly impossible to make prompt replies to many letters that have come 
to me within the last six weeks. Among those that have unavoidably 
accumulated on my desk is your letter of January 10.” 


By Mr. Leahy: 

Q.—Doctor, what occasion had you for writing this letter 
other than the letter written to you by Dr. McLean? A.—None, 
sir. 
Mr. Leahy: 


“The Ross-Loos Clinic in Los Angeles was established some years ago 
and operated in the usual manner as a clinic quite similar to numerous 
other groups of physicians in various parts of the country. A year or 
two ago, more or less, this clinic group entered in agreements with the 
employees of certain organizations, or with the organizations themselves, 
whereby the clinic agreed to provide necessary medical service for stipu- 
lated sums, the idea being, as I understand it, that each employee con- 
cerned should pay a certain amount each month into a common fund and 
that the clinic should be paid on the basis of the number of employees 
concerned in the various groups. Among the groups that entered into 
this arrangement, as I am informed, was the group composed of firemen 
employed by the city of Los Angeles. 

“Tt is claimed by the Ross-Loos Clinic and, according to my information, 
by the members of the groups who have arranged to secure medical service 
through that clinic that the plan has been mutually satisfactory. The 
Los Angeles County Medical Association, however, appears to have con- 
sidered the scheme to be unethical. Doctors Ross and Loos were cited 
to appear before the proper official body of the Los Angeles County Medical 
Association and were dropped from membership in that organization after 
a hearing of the charges preferred against them. Drs. Ross and Loos 
appealed from the decision of the Los Angeles County Medical Association 
to the Council of the California Medical Association, and that Council 
upheld the decision of the county society. I understand that Drs. Ross 
and Loos intend to appeal to the Judicial Council of the American Medi- 
cal Association, but up to this time no appeal has been filed. 

“TI can offer you nothing more than my personal opinion concerning 
contracts of the kind which seem to have been made between the Ross-Loos 
Clinic and various groups. That opinion is to the effect that all such 
arrangements are potentially dangerous to medicine and are not in the 
public interest. I am quite sure that some of the professional groups that 
have entered into such contracts are thoroughly capable and that they have 
no doubt given good service under these contracts. In my opinion, the 
weaknesses and dangers of contract practice are, however, inherent in 
all of these plans. When one such group of physicians appears to have 
succeeded financially in an undertaking of this kind, their success will 
almost surely stimulate the development of similar schemes under the direc- 
tion and control of less competent and less responsible persons with the 
result that a vicious circle of underbidding will be established, and inevi 
table deterioration in the quality of medical service will result. 

“TI am asking our Bureau of Medical Economics to send you soni¢ 
printed material having a bearing on this general subject.” 


By Mr. Leahy: 


Q.—Doctor, so far as the facts which you stated in regard 
to the Ross-Loos Clinic in that particular letter are concerned, 
did they or did they not reflect the information you had with 
reference to the facts you disclosed? A.—Yes, they did. 

Q—Do you recall whether the appeal which you mentioned 
in this letter of Jan. 31, 1935, finally came to the Judicial 
Council for its decision? A—Yes, it did. 

O.—And with what result? A.—Well, the appeal came from 
the decision of the Council of the California Medical Associa- 
tion. Dr. Ross and Dr. Loos had appealed to the Council of 
the California Medical Association, which is the state associa- 
tion, from a decision of the Los Angeles County Medical 
Society, 

O.—Is that a county association? dA.—The Los Angeles 
County Medical Society, which is a component unit of the 
California State Medical Society, and then they appealed, that 
is Dr. Ross and Dr, Loos appealed to the Judicial Council of 
the American Medical Association from the decision of the 
Council of the California Medical Association, and that appeal 
was heard by the Judicial Council and reversed in accordance 
with or on the grounds of errors in procedure, and failure to be 
guided by the organization’s law of the Los Angeles Medical 
eee and the California State Medical Association, one or 

th. 

Tuer Courr:—Is it necessary to go into the details? 

Mr. Leahy:—This is just corroborative of the testimony of 
Dr. Leland. I asked him if that appeal was heard. 


U. Sie A, 


US. 


Q.—Now, you stated that the appeal was reversed on pro- 
cedural grounds. I want to ask you, briefly, what other 
jurisdiction has the Judicial Council on an appeal to it from 
any constituent state association, than procedural jurisdiction? 
A—Those matters are covered by the provisions of the con- 
stitution and by-laws of the association, and it is specifically 
stipulated that the judisdiction of the Judicial Council in such 
appeals be only with respect to questions of law and procedure; 
that is, organization law and procedure. 

Q—In other words, has the Judicial Council, or had the 
Judicial Council, in the Ross-Loos case any jurisdiction to 
determine the merits of the controversy between Drs. Ross 
and Loos, and the County Medical Society? A.—No, sir, under 
the by-laws the decision was based on the rulings on law and 
procedure. 

Q.—I will ask you, whether following the reversal by the 
Judicial Council of the Ross-Loos case, that particular case 
has ever come before the Judicial Council again? A—No. 

Q—Are Drs. Loos and Ross members of the American 
Medical Association now? A.—They are, unless their member- 
ship has recently been terminated in Los Angeles, by the Los 
Angeles Medical Association and the California State Asso- 
ciation. 

Q.—When was the last time to your knowledge they were 
members of the American Medical Association? A.—I haven't 
made any particular investigation of it, but we have monthly 
reports from each constituent state association; they are 
received some time during each month. 

Q.—And have you received any information that Drs. Ross 
and Loos have ever been stricken from the rolls of the Los 
Angeles Medical Association or the California State Associa- 
tion? A.—I think they were temporarily, but I think their 
names were restored, perhaps after the appeal to the Council; 
that is however not a matter of actual knowledge, so far as I 
am concerned. 

Q.—Now, you stated in the paragraph of your letter that 
you could offer nothing more than your personal opinion con- 
cerning contracts of the kind which seem to have been made 
between the Ross-Loos Clinic and these various groups. When 
you stated that you offered only your personal opinion, to what 
did you refer? A.—I referred to my belief that many of the 
schemes of this particular class are potentially dangerous, and 
that belief is founded on long observation and experience, not 
ony on my own, but on the experience of the medical pro- 
ession. 

O.—Have schemes of group practice been numerous, or other- 
wise, throughout the United States? 

Mr. Kelleher:—Objected to as irrelevant unless he further 
defines what he means by group practice, your Honor. 


By Mr. Leahy: 


Q—I will clear that up. Would you kindly tell us what 
you mean by group practice? A.—Well, I think that because of 
common usage of words and language that you could get several 
definitions of group practice, but in my own conception of group 
practice I would generally consider it as a practice carried on 
by a group of physicians, acting on their responsibilities, and 
not responsible to any one else who band together for the 
purpose of furnishing complete medical service—complete as 
possible, depending on the number -in the group and the kind 
of work the members did. 

Q.—Within the definition just given, can you tell us whether 
there have been various such groups throughout the United 
States who have bounded themselves together for the carrying 
on of such practice? 

Mr. Kelleher:—Group practice, not prepayment. 

Tue Court:—What does your allegation in the indictment 
say? 

Mr. Kelleher:—It says group practice on a prepayment basis. 

Mr. Leahy:—We have had in here this decision; it doesn't 
say what kind of practice it is. 

Mr, Kelleher:—May I read, It is from Exhibit 144: “The 
fundamental issue in dispute in this case is the ethical character 
of certain contracts held by the appellants to give medical 
service to groups of people on a monthly per capita plan of 
payment.” A : 

Tue Court:—What I have in mind is this: A great many 
documents have been offered solely on the ground, as a matter 
of background, among which were letters indicating that the 
American Medical Association and its officers had been opposing 
these plans which, if my recollection is clear, refers purely to 
group health prepayment plan, : ies 

Mr, Kelleher:—I really think our evidence is limited to group 
practice prepayment plans. We make no contention that the 
American Medical Association has opposed all the group plans. 
I think all our documents relate to group prepayment plans. 
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Tue Court:—If that is true I think it ought to be limited 
accordingly. 

Mr, Leahy:—I don't think that is the situation. I don't 
agree with counsel, because I think the letters introduced here, 
as having been written by Mr, Laux, letters written by Mr. 
Simons, and from Dr. Leland’s department; also Dr. Leland’s 
letters, were offered in evidence to the point that just as your 
Honor stated, the American Medical Association was opposed 
to all kinds of group practice in medicine. They have laid 
emphasis wherever they could find it in a letter on “contract 
practice of medicine,” “group practice,” giving the impression 
that the American Medical Association was opposed to all kinds 
of practice in which contracts were involved, whether in groups 
of doctors or individuals; whether producer groups or consumer 
groups, as they have been designated here in the trial; and I 
Just want to show it is not the fact; that the American Medi- 
cal Association has never opposed group practice as group 
practice, or contract practice as contract practice; and I want 
to show very definitely the type and character of both group 
and contract practice which the American Medical Association 
has opposed and fought. 


Tue Court:—I think they may show that if confined to 
practice of a particular kind, as distinguished from any general 
collective practice, either through groups of doctors or con- 
sumers. Objection overruled. 


By Mr. Leahy: 


Q.—Doctor, I will put the question again, instead of looking 
back for it. 

What have you to say as to groups, both consumer and pro- 
ducer groups of doctors and individuals: Have they been 
organized in the United States and throughout the United 
States to a great or small extent? A.—In a very great number. 

Q.—With respect to such groups has the American Medical 
Association at any time determined upon any policy with regard 
to them? A.—The House of Delegates of the American Medical 
Association at a session held in Cleveland, I believe, in 1934, 
outlined and adopted a set of principles that were intended to 
serve for the guidance of prepayment group plans; that is, plans 
for the provision of medical services; also income groups. 

Q.—I want to ask you the question directly whether the 
American Medical Association has been opposed, as a general 
policy, to all group practice, whether prepayment or otherwise, 
in the United States? A.—No, sir. 

Mr, Kelleher:—Just a moment, I think that question should 
be broken down, first as to group practice. 

By Mr. Leahy: 

Q.—I will break it. I will ask this, Doctor: Has the Amer- 
ican Medical Association ever declared a policy of being 
opposed to all so-called producer groups of practice of medicine 
in the United States? d.—You will have to define what you 
mean by “producer groups.” 

Q.—The producer group as represented by the clinic wherein 
groups of doctors have come together in order to render com- 
plete medical service to those it seeks to serve. 

Mr, Lewin:—That description fits Group Health Association, 
which is certainly not a producer group. 

Tue Court:—Well, the doctor stated that these principles 
adopted, I think he said at Cleveland, were for the purpose 
of suggesting or guiding the attitude of the American Medical 
Association members with reference to prepayment plans of 
medical care. That, of course, would include such groups from 
the viewpoint of the doctors, as well as the patients. He has 
spoken of it in a general way. I think the subject should be 
dealt with in a general way, rather than broken down. Put 
your next question and I can rule on it. 

By Mr. Leahy: 

Q.—Doctor, has the American Medical Association ever 
declared any policy against group practice of medicine as such? 
A—No. 

Q.—What type or character of group practice has the Ameri- 
can Medical Association opposed itself to in the past? 4.—It 
has opposed and it is opposed to any group practice which 
offers to do more than it is believed can be done under the 
terms under which its services are to be delivered. [¢ has 
opposed group practice that is controlled by corporations, 
because it believes that a corporation cannot engage in the 
practice of medicine; cannot qualify to engage in the practice 
of medicine. Those are two of the general grounds. It js glen 
opposed to group practice where conduct men who are 
known to be disreputable or irresponsible, and who have estab- 
lished a record of irresponsibility and for lack of professional 
qualifications and lack of appreciation of professional ethics, 
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Q.—Where a group is practicing who are qualified so to do, 
and rendering complete medical care in accordance with the 
contract offered, what has been the attitude of the American 
Medical Association toward them? 4.—The American Medical 
Association has had no attitude toward it, other than to offer 
principles for the guidance of the nature of its work. 

O.—And are there today members of the American Medical 
Association who are engaged in the group practice of medicine? 
A—Many of them. 

Mr. Lewin:—Which type are you talking about? 

Mr. Leahy:—Any type. 

The Witness:—Many of them. 

By Mr, Leahy: 

O—And have been over a period of years? A.—Yes. 

O—Now, when you referred in letter, which you just iden- 
tified, to the statement, 


“When one such group of physicians appears to have succeeded finan- 
cially in an undertaking of this kind, their success will almost surely 
stimulate the development of similar schemes under the direction and 
control of less competent and less responsible persons with the result that 
a vicious circle of underbidding will be established.” 


had you anything in your own experience in mind, Doctor? 
A—Yes, definitely. About the time this letter was written, and 
more particularly in the years preceding it, a great number of 
contract and group plans of various kinds had developed, some 
of which offered far more than they could possibly deliver and 
some of which, according to our best information, had no 
intention of doing it; and, in several instances—I have one 
in mind at the moment—where an organization of this kind was 
developed by responsible groups, irresponsible groups developed 
the same sort of a program, offering far more for far less, when 
anybody who knew anything at all about the facts knew it 
would be impossible for it to give good medical service. 

By the way, there is another ground of opposition to any 
kind of group practice that delivers service, and that is the 
kind concerning which the American Medical Association, or 
the District Society, can develop evidence showing that the 
service is poor and is apt to be as harmful as helpful. Certainly 
it opposes it. 

QO.—What character of opposition does the American Medical 
Association institute as to such groups as you mention? d.— 
None, other than to attempt to develop the facts and make 
them known. 

Q.—And through what medium are the facts investigated? 
A—tThrough any honorable medium we can find. 

Q.—And through what medium are they made known? A.— 
Through the publication in the Association’s own publication 
and to some extent through communications, and in reply to 
letters received, communications received; not always letters— 
telephone messages. 

Q.—Does the American Medical Association institute any 
other methods of opposition than the ones you have just men- 
tioned? A.—I would say no; that whatever it does is intended 
to carry out the purposes I have indicated. 

By Mr. Leahy: 

O.—Doctor, the very opening sentence of your letter, as 
shown by the carbon copy under date of Feb. 6, 1936, is: 

“Your letter of February 4 has just come to hand.” 

What other occasion had you for writing than the fact that 
you had just received a letter when you wrote No. 141, the 
carbon of which you hold in your hand? A.—I presume you 
want me to refer to any circumstances that may have occurred 
before I received this letter? I received a letter from Dr. 
Frieburg to whom my letter is addressed. 

OQ.—Doctor, in this letter you state as follows: 

“J am sorry indeed to know that anybody in Cincinnati is preparing 
to begin operations of a plan made_more or less famous, or infamous, 
according to the point of view, by Drs. Ross and Loos in Les Angeles. 
I am quite convinced that the Ross-Loos scheme is a violation of the 
principles laid down by the courts of California which have repeatedly 
insisted that the corporate practice of medicine is illegal in that state. 
I am just as strongly convinced that it is relatively easy to evade the law. 
What is in effect a corporation may be organized under the designation 
of partnership. I believe that schemes of the Ross-Loos type will inevi- 
tably tend to the creation of a demand for the solicitation of medical prac- 
tice, and I am quite convinced that the operation of such schemes will 
inevitably cut the ground from under the feet of the private practitioner. 


tated that “schemes of the Ross-Loos type will 
Seestdsle eae to the creation of a demand for the solicitation 
of medical practice,” to what did you refer? A.—I referred to 
the fact that, as I stated a few minutes ago, the operation of 
such plans very frequently leads to the development of other 
plans by less responsible persons, in many instances, ae do 
not hesitate to resort to any method that may be available to 


them for securing practice. 


O—When you said “solicitation” what did you refer to by 
that? ..—I meant asking patients to come to an individual or 
to a clinic or anything else, whether it be an institution or an 
individual. 

OQ —Is the American Medical Association opposed to the 
solicitation of patients? 4.—The principles of medical ethics of 
the American Medical Association, which have been adopted 
independently by the constituent territorial associations, with 
perhaps one association that has adopted it in a way, but which 
has its own code of ethics also, distinctly declare that the solici- 
tation of patients is an unprofessional procedure 

O.—What is the basis of the principle of ethics that solicita- 
tion is an unethical procedure? A.—Just a common basis, that 
a man who goes out and begs patients to come to him and 
offers some attraction to come to him is guilty of an unethical 
practice. He has nothing to sell other than his own qualifica- 
tions and knowledge and ability as a practitioner; and it cer- 
tainly is not the part of an ethical physician to glorify himself 
to patients and to solicit by patronage. 

O—In the experience of yourself as the manager of the 
American Medical Association, what had you observed with 
reference to certain groups practicing medicine in relation to 
the solicitation of patients to come to those groups? 

Mr. Lewin:—We object to that. 

Tue Court:—Read the question, Mr. Reporter. 

(The pending question was read by the reporter as above 
recorded.) 

Mr. Leahy:—I will complete it by saying “and which you had 
in mind, if you did have it in mind when you wrote the letter 
which is numbered 141.” 

Mr, Lewin:—That is argumentative. 

Tue Court:—You may ask him if he was speaking from 
personal knowledge. You see what it means: you open up each 
particular case for collateral inquiry. I want to avoid that if 
possible. 

Mr. Leahy:—I will do that, your Honor. 

By Mr. Leahy: 


O.—Were you speaking from personal knowledge, or other- 
wise, Doctor, when you made that statement in the letter to 
which I have just drawn your attention? A.—I was speaking 
entirely from the results of my own personal observation. 

Q.—You wrote in that same letter: 


“T am informed that Drs. Ross and Loos are thoroughly competent physi- 
cians and that they have associated with them young men who are well 
qualified. I have heard from various-sources that the Ross-Loos clinic 
actually delivers good medical service. These two facts, of course, operate 
very strongly against any movement designed to put a stop to the utiliza- 
tion of mass production methods in the practice of medicine and to preserve 
the individual private practitioner as the most important entity in the field 
of medicine. It would take a great deal of argument to convince me that 
any scheme to use mass production methods will operate to the advantage 
of scientific medicine or in the interest of sound public policy.” 


Doctor, to what did you refer when you stated that mass pro- 
duction methods in the practice of medicine were not in accor- 
dance with what you believed to be good, sound public policy? 
A.—Of course I meant exactly what I said, that I did not 
believe it is possible to practice medicine on a mass production 
basis and do justice to the patient or to deliver the best quality 
of medical service under any such conditions. 

O.—Why is that, Doctor? A.—Simply because one indi- 
vidual patient may require three hours for proper attention and 
another may require ten minutes; and what is good for one 
patient may not be good for another who has exactly the same 
diseased condition. They have got to be handled separately 
and examined separately, and all the factors that enter into the 
diagnosis and treatment have to be individually considered. 

O.—When you stated to Dr. Frieburg that you had informa- 
tion that Drs. Ross and Loos were both able and qualified 
men and that they had about them a staff of qualified physicians, 
were you giving the correct information that you had at hand 
at the time? A.—Yes; and I would like to say, if I may be 
permitted to do so, that this letter was written in_1936, and 
that in a letter, or maybe one or two letters, that I had pre- 
viously written I had not made the same statements, for the 
reason that I did not then have that information. 

Q—In other words, the information which you gave to Dr. 
Frieburg in 1936 was based on information which had come to 
you in between the time of previous correspondence and this? 
‘A.—It had come later. I had written some of the other letters 
in which I did not make a similar statement. I tried to be per- 
fectly fair to those men, I had lines from men who knew the 
quality of their practice, and I had conferred with Dr, Loos 
himself, and I did not hesitate to make the statement that is 
made in that letter, that I had information that they were com- 
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petent physicians. I believe I stated in one place that they had 
surrounded themselves with a staff of competent physicians. 
I certainly had no idea of doing them any injustice, and I tried 
to do them full justice. 

O.—(Reading further) : 


“Iam rather inclined to the opinion that each separate county medical 


society will have to deal with the questions involved and the matters 
referred to in your letter on the basis of conditions that actually exist 
in its own community, and I am sorry that I cannot offer you any very 


helpful suggestion. 
“With my sincere good wishes I am 
“Very truly yours.” 


What did you refer to, Doctor, when you made the statement 
in the letter that “each separate county medical society will 
have to deal with the questions involved on the basis of con- 
ditions that actually exist in its own community” ? 

Mr, Lewin:—Is there any ambiguity about that? 

Mr, Leahy:—Yes. It is very important. 

Mr, Lewin:—I object to it. 

Tne Court:—I think you may ask him to state his reasons 
for that statement. 

By Mr. Leahy: 


Q.—Will you state the reasons for that statement? Or, in 
other words, Doctor, what is there about the practice of medi- 
cine as it refers to group practice that is different in one com- 
munity from conditions existing in another community? A.— 
The American Medical Association has been rather severely 
criticized for not having produced a plan of private medical 
service for the members of low-income groups in all the United 
States. The American Medical Association has made a very 
determined, persistent, and honest effort to develop such a plan, 
but it becomes perfectly apparent on a study of the situation 
that it cannot be done. A plan that would serve satisfactorily 
in an industrial state, like New Jersey or Pennsylvania, could 
not possibly be applied successfully in an agricultural state like 
Mississippi. As a matter of fact, no single plan can be pre- 
pared or operated by anybody that will work with equal success 
in all parts of an individual large state; and we have become 
thoroughly convinced of that after careful and conscientious 
consideration of the factors involved. Moreover, the American 
Medical Association believes that it is the right and the duty of 
the component county medical societies to take the leadership 
and deal with affairs within their own jurisdictions; and the 
American Medical Association has no intention or desire to 
dictate to a component county medical society or state medical 
association what it shall do or shall not do. Its only purpose is 
to be helpful, simply to carry out the purposes declared in its 
constitution, to promote the art and science of medicine and the 
betterment of the public health. That can be done by the exten- 
sion of medical service and by the protection of the quality of 
medical service; and that is all it can do. 


Q.—Is Dr. Baker a friend of yours? A.—Dr, Baker is the 
executive officer of the State Board of Health of the State 
of Alabama. I have known him for many years. 

Q.—You state, Doctor: 


“I am greatly obliged to yuu for your kindness in sending me a copy 
of a communication dated February 25, addressed to the presidents of 
certain county medical societies in Alabama and to the chairman and mem- 
bers of the Committee on Public Relations of the Medical Society”— 
guess that is “Association” written over—“‘of the State of Alabama. 

“Tam glad indeed to know that the Tennessee Valley Authority is in 
no way officially concerned with the problem of medical care, I sincerely 
hope that the county medical societies in the counties directly interested 
will give most careful and exhaustive consideration to any plans that may 
be proposed for providing medical service on a group basis. Confidentially 
I may say to you that the more I hear and think about many of the experi- 
mental plans now in operation the more concerned I become. I cannot 
but feel that there are grave dangers inherent in practically all of them 
and that they tend toward the development of a sentiment for state con- 
trol of medical practice. I wonder if any of them have a sound actuarial 
basis. I wonder if it is wise to teach people that it is possible to render 
really good medical or really good hospital service for a nominal sum. 
Personally I do not believe that it is possible, whether it be done on a 
group basis or otherwise. I am very much afraid that a tendency has 
already developed to raise the ante, so to speak, in many of these experi- 
mental plans, either by increasing the income limit so that the supposed 
benefits of the plan may be made available to those groups the incomes of 
the members of which are large enough to enable them to pay for needed 
medical service, or by increasing the membership fee. Moreover, I am 
fearful that the group hospital plans which are rapidly developing and 
which in many places are being tied up with other plans for providing 
medical service, may result in putting the hospitals rary a into the prac- 
tice of medicine. There is no doubt in my mind that this ve 
ment is now in progress, and I am almost willing to predict that it will not 
be very long in some places before the professional members of i 


staffs will find themselves dictated to by lay boards and lay administrators 
as to what they shall do and what they shall not do. 


A.M. A. 


El Ag. 377 


“Please understand that this letter is in the nature of a purely personal 
chat. I do not of course wish to discourage the efforts of any medical 
society that has given full consideration to the problems that have arisen 
within its own jurisdiction and that has become convinced that some sort 
of experimental plan is necessary.” 


When you wrote that last paragraph, Doctor— 


“I do not of course wish to discourage the efforts of any medical society 
that has given full consideration to the problems that have arisen within 
its own jurisdiction” —_ 


were you then referring to the statement which you gave 
us a moment ago that cach local medical association should 
determine the problems within its own jurisdiction? A.— 
Yes; I was referring to that. I was also referring to the 
fact that the House of Delegates of the American Medical Asso- 
ciation had encouraged societies that, after careful investigation 
of the facts on the basis of their best judgment, believed that 
it was necessary to develop some sort of unusual plan to provide 
service for the members of low-income groups and should under- 
take it on an experimental basis; and a number of societies in 
various parts of the country had initiated such plans after they 
had studied conditions within their own jurisdictions. 

O.—Were they group plans? A—They were plans that were 
organized by the medical societies themselves, and every mem- 
ber of which, that was willing to participate in it, was available 
for any person that desired his services. 

Q.—Were they on a prepayment basis? 4—I think most 
of them were. Some of them, according to my recollection, 
were not. 

Q.—Doctor, is it your custom and has it been since you have 
been secretary and manager of the American Medical Associa- 
tion, to attend each and every convention of the American 
Medical Association? A—Not only my custom; it is my duty. 

Q.—In accordance with that duty did you attend a convention 
of the American Medical Association when a resolution was 
adopted or action taken by the House of Delegates with refer- 
ence to hospitals practicing medicine? A—I think I recall a 
resolution or an action of that sort; yes. 

Q—I do not want to take the time to find it, but do you 
recall that in two of the reports of the House of Delegates 
action of that sort was referred to the attention of Dr. Cutter 
when he was on the stand? A.—I do not know what resolutions 
you have in mind. Do you mean, referred to Dr. Cutter dur- 
ing the hearing of this case? 

Q.—Yes, when he was on the stand. 4.—Yes. I heard what 
went on when he was on the stand. 

Q.—Do you recall the resolutions which were adopted, or 
some action looking toward the end I am about to mention, by 
the House of Delegates, wherein it was suggested that there be 
cooperation between the Judicial Council and Dr. Cutter’s 
bureau with reference to certain evils existing? A—Yes, sir. 

Q.—I will ask you if you can now recall what date it was 
or what year it was that the action was taken? A—I am sorry, 
but I cannot remember. 

Q.—What have you to say, Doctor, with reference to the 
statement made in your letter on hospitals practicing medicine? 
In your judgment, is that or is that not in the public interest? 

Mr. Kelleher:—Objected to, your Honor, as immaterial, 

TuE Court:—I think so. 

Mr, Leahy:—No. 142 is dated March 14, 1936, directed to 
Dr. West, the American Medical Association, Dearborn Street, 
Chicago, and reads as follows: 

“This is merely a personal note to you for your information and use 
as you may think best. It may be known to you that Dr. George N. 
Cooke has been and is trying to organize a group clinic in Cincinnati on 
the identical plan of the Ross-Loos clinic in Los Angeles. Dr. Cooke is 
a member of the Butler County Medical Society but not of the Cincinnati- 
Hamilton County Academy of Medicine. Cooke oe me the Cow 


cticing in such violation? (3) Shalt by of ¢} 
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To which Dr. West replied on March 18, 1936, Exhibit 143: 


“My dear Doctor Frieburg: 

“T am greatly obliged to you for your personal letter of March 14. I 
am glad indeed to have the information submitted. I sincerely hope, of 
course, that the Cincinnati Academy of Medicine will be able to head off 
the establishment of all sorts of group schemes of the nature referred to 
in your letter, because I am quite convinced that these schemes do not 
operate to the advantage of medicine or the medical profession or of the 
public. I do believe that they are opposed to public policy. While I 
have frequently heard that the clinic mentioned in the first paragraph of 
your letter, which has been operating in Los Angeles for some time, has 
heretofore been rendering good medical service, I have heard it intimated 
within the last week that the quality of the service rendered by that con- 
cern is gradually deteriorating. As far as I am personally concerned, I 
am quite convinced that this is an inevitable result of the operation of such 
schemes. 

“If I secure any further information from authentic sources I shall 
pass it on to you. 

“With most cordial good wishes I am 

“Very truly yours.” 

By Mr. Leahy: 

O.—Doctor, when you wrote that you “have heard it intimated 
within the last week that the quality of the service rendered by 
that concern is gradually deteriorating,” were you or were you 
not expressing the information that you had at the time truth- 
fully and correctly? A—lI was; yes. I might say, if it is per- 
missible, that I had other communications from Dr. Frieburg 
by telephone and by personal visit that presented information 
that was not contained in his letter. 

O—Do you recall, with reference to the writing of the letter 
to Dr. Frieburg, when it was you received information that the 
quality of medical care which the Ross-Loos clinic was giving 
was beginning to deteriorate? A.—It was within a week of the 
time that letter was written, whatever that date is. But I will, 
in order to be perfectly fair to everybody concerned, be glad to 
state openly here that I later heard from quite as reliable 
sources that the Ross-Loos clinic was continuing to render good 
medical service. I have no intention or desire to be unjust to 
anybody and I do not want to do anybody any harm, and I 
would be glad to make amends for any statement, even though I 
considered it to be reliable and authentic, that was later refuted 
by another statement from equally reliable and authentic sources. 

Q.—Doctor, there is a rather long exhibit here which I am 
not going to bother to read, but I do want to ask you if you 
will look at Exhibit 104, and I will ask you if you received that 
letter, Exhibit 104, and the exhibit attached thereto? dA —Yes, 
sir; I did. 

O—Do you recall the occasion for the receipt of the letter, if 
there was any, so far as you were concerned? A.—I cannot 
definitely recall the circumstances involved in this matter, Mr. 
Leahy. 

O.—All right. A—I can give you my best recollection, if 
that will serve. 

O.—What is your best recollection, Doctor? A—My best 
recollection is that Mr. Hendricks, the gentleman who wrote 
this letter, had heard something of these plans and had ‘talked 
to me either over the telephone or in a personal visit, about 
the plans referred to in that statement. 

O.—Who was this Mr. Hendricks? A—Mr. Thomas A. 
Hendricks, the executive secretary of the Indiana State Medical 
Association. 

OQ —Is he a personal friend of yours? A.—I have known 
him ever since he has been connected with the Indiana State 
Medical Association, which I should say has now been some 
twelve or fifteen years. 

Mr. Leahy:—Ladies and gentlemen, this is a letter dated June 
22, 1937, on the official stationery of the Indiana State Medical 
Association, in which Thomas A. Hendricks, Executive Secre- 
tary, says to Dr. West: 

ss f the confidential report which gives details of the 
Sie Lo eerie medical mecyian’ Sa Wastin for Federal 
employees.” 


The enclosure is a rather long one, marked “Confidential. 
For Private Circulation Only,” and entitled “A Plan for a 
Cooperative Medical Service on a Periodic Payment Basis for 
Federal Employees and Their Families in Washington.” I 
shall not take the time to read that exhibit, because it is a bit 
lengthy. 

By Mr. Leahy: re 

O--I am going to show you, Doctor, however, Exhibit 103, 
dated June 23, 1937, and ask you if you can identify that? 
A.—Yes, sir; I can. 3 

— Mr. Thomas A. Hendricks to whom you addressed 
ae pretine ae Mr. Thomas A. Hendricks you just spoke 


about? A—Yes, sir. 


Mr. Leahy:—The letter is dated June 23, 1937: 


“I am very greatly obliged to you for your letter of June 22, for the 
memorandum attached to it, and for the copy of a plan for a cooperative 
medical service on a periodic payment basis for Federal employees and 
their families in Washington. 5 
_ “While we already had a copy of this plan and practically all of the 
information submitted in the memorandum attached to your letter, we are 
nevertheless grateful to you for sending us the material that accompanied 
your letter, and especially for the information pertaining to the small 
group in Washington that seems to be acting as a steering committee for 
the organization of cooperative medical services among various govern- 
mental departments. We had not been able to secure this particular piece 
of information. We had information for two or three months that a moye- 
ment has been started to organize medical service plans for government 
employees. We have made very diligent efforts to ascertain all the facts, 
and we are still persisting in those efforts. 

“Since the Atlantic City session Dr. Woodward has been in Washing- 
ton for a large part of the time and has had interviews with officials of 
the H, O. L. C., the Resettlement Administration, the Brookings Institute, 
and numerous others. The one thing we have tried very hard to secure 
is a copy of the contract to be entered into between the cooperatives and 
their members. Our own efforts as well as the efforts of persons in high 
official positions in Washington have been altogether unavailing, and we 
have not been able to secure a copy of the contract or any specific infor- 
mation about its provisions. If you can succeed in securing any additional 
information we shall appreciate it if you will pass it on to us, just as we 
have fully appreciated your helpfulness in connection with other matters 
in the past. 


By Mr. Leahy: 


Q.—Doctor, when you mentioned in your letter that you had 
made “efforts as well as the efforts of persons in high official 
positions in Washington,” to whom were you referring? A— 
I think I referred at that time to Senator Copeland and to Mr. 
Rayburn who, I believe, is now Speaker of the House of Repre- 
sentatives, and possibly to Senator Connally of Texas. I should 
like to say that I had no personal contact in this matter with 
either Mr. Rayburn or Senator Connally, but the chairman of 
the committee of the American Medical Association had com- 
municated with them and had sought their help in securing a 
copy of the contract. I did visit personally Senator Copeland 
on two occasions, and I think there are letters in the files now 
in possession of the Government—I do not know whether they 
have been presented here in this trial or not—from Senator 
Copeland to me and perhaps one or two that I may have writ- 
ten him. 

O—I think you mentioned the chairman of the committee. 
Who was he? A.—Dr. E. H. Carey of Dallas, Texas. 

O—Of what committee was he the chairman? A.—He had 
been president of the American Medical Association, and at that 
particular time was chairman of the Committee on Legislative 
Activities. 

Q.—Doctor, I want to show you Exhibit 106, which is a 
letter from Dr. William P. Herbst addressed to you, and ask 
you if that came to your attention? A.—Yes, sir. 

Q.—Do you recall whether you wrote any reply to that letter? 
A—I do not recall. I think it is quite possible that I did, 
because I try to reply to every letter I receive or that for any 
reason at all needs to be replied to. ‘ 

Q—I am going to show you Exhibit 105 and ask you if 
you can identify the carbon copy as being a carbon copy of the 
puna which you wrote? A.—Yes, sir. I think I wrote that 
etter. 

Mr. Leahy :—Exhibit 106, the letter which has been identified 
as from Dr. Herbst to Dr. West—omitting a paragraph which 
has nothing to do with the matter in hand, and reading only 
so much thereof as refers to this matter, to the effect that Group 
Health Association of the Home Owners Loan Corporation 

“has already been incorporated, and our Executive Committee had a 
poction with some of their representatives last night and it certainly looks 

ad. 

“Tt was brought out that it is possible for them to borrow moncy from 
the Home Owners Loan Corporation when and if necessary at any time 
for any purpose. It was also brought out that there were about two hun- 
dred branches scattered throughout the United States which maintain 
emergency rooms with nurses, which are directly under the central office 
here in Washington. Just what is going to come out of the whole affair 
it is impossible to predict at this time, but there are going to be some 
conferences and attempts to go along with this outfit if it is possible to 
do so and retain our faces. 

“IT am on my way up to the A. M. A. in Minneapolis, and if I can steal 
any time on my way up or on my way back I will give you a call. 
trust it will be possible to have a little visit with you.” 


To which Dr. West replied on June 28, 1937: 


“T am greatly obliged to you for your letter of June 25. We have 
been considerably perturbed over the scheme that is being promoted under 
the auspices of the Home Owners Loan Corporation and haye made very 
earnest efforts to develop dependable information through authentic sources. 
While we have secured some very interesting information, we have not 
been able to secure other information of an absolutely essential character. 
The way in which this matter has been promoted in Washington is rather 
typical. We are grateful indeed to you for the information offered in your 
letter, I shall hope to see you when you are in Chicago. 

“With most cordial good wishes, I am’’- - 


“Very sincerely yours.” 
y 


USra as: 


By Mr, Leahy: 


Q.—Do you recall, Doctor, whether Dr, Herbst dropped off on 
his way to Minneapolis or from Minneapolis back to Washing- 
ton, to see you?) A.—I do not. 

Q.—I now show you Exhibit 177 which purports to be a 
memorandum from Dr. Woodward, and I ask you if you have 
any recollection of having received that memorandum? A— 
I do not have any independent recollection of it, Mr. Leahy; but 
I think it is quite probable that I did receive it and that I 
read it. 


Q.—Is there anything on the memorandum itself to indicate 
that you did see it? dA.—Yes, I should say so. 

Q.—To what do you refer when you say there is something 
there which would indicate that you had seen it? A.—I think I 
recall having read the last two paragraphs of the communica- 
tion, 


Q.—Is there anything on the memorandum which shows it 
was in your file, Doctor? A.—I do not sce anything that shows 
it was in my file. 


Mr, Leahy:—This is a memorandum which is dated on the 
28th day of June 1937. It is a memorandum which I think I 
read to the jury in Dr. Woodward’s testimony. It is Exhibit 
177. The two paragraphs which Dr. West has identified—am I 
right?—are the two last paragraphs. A.—Yes. 

Mr, Lewin:—Did I understand the witness to say he had only 
read those last two paragraphs? 


Mr, Leahy:—He says he has a recollection of haying seen 
those last two paragraphs. 


The Witness:—I said, if I may be permitted, that after read- 
ing the last two paragraphs I thought I could say that I had 
received the memorandum. I could identify it because of the 
last two paragraphs that I remembered. 

Mr. Leahy: 


“About 4 o'clock p. m., June 28, I talked with Dr. J. Russell Verbrycke 
Jr., Washington, D. C., relative to certain statements in a letter just 
received by Dr. West from Dr. William P. Herbst of Washington, con- 
cerning the Group Health Association, Inc., organized in Washington 
under the auspices of the H. O. L. C.” 


By Mr. Leahy: 

Q.—Stopping at that point, Doctor, can you tell us, having 
heard read just now the opening sentence of this memorandum 
of Dr. Woodward’s, whether or not you drew to Dr. Wood- 
ward’s attention Exhibit 106, which is the Herbst letter which 
was just read? A.—I would say that I probably did, but I 
do not see anything here that would definitely indicate that I 
did. I would be quite willing to say that in all probability 
I may have done so. 

Mr. Leahy: 


“I suggested to Dr. Verbrycke that I could not see how they could go 
along with the association named without violating the principles of medical 
ethics of the American Medical Association. His answer was in effect 
that they would try to work out some plan whereby they could do so. 
Cooperatives, he said, were already with us, and the representatives of the 
Medical Society of the District of Columbia thought it would be better for 
that Society to help organize cooperatives on an ethical basis rather than 
oppose the wishes of the Association named. I asked what cooperatives 
he knew of, and he named the Group Health Association, Inc. I called 
his attention to the fact that the organization was an illegal corporation, 
if there could be such a thing, in that it was incorporated to engage in 
the practice of medicine and dentistry. Dr. Verbrycke said that representa- 
tives of the association had said that it was not planning to engage in 
such practice. I told him that its charter definitely planned that it should 
do so. He said that representatives of the association had refused to 
furnish him with a copy of its articles of incorporation, and he was much 
surprised when I told him that those articles were matters of public 
record and that I had a copy of them. I asked what Dr. Herbst meant 
when he said that there were already two hundred emergency rooms with 
nurses in attendance under the direction of the central office in Wash- 
ington, whether he meant that those two hundred emergency rooms were 
under the Washington headquarters of the office of the association organ- 
ized under the auspices of the H. O. L. C. He said that reference had 
not been made to the present existence of two hundred such emergency 
rooms under the association, but ultimately the association expected to 
have that number of rooms throughout the country. Dr. Verbrycke said 
he had prepared a lengthy report on the situation, which report had been 
approved by a subcommittee and then by the full Executive Committee of 
the Medical Society. He promised to send a copy of that report and try 
to get it off by airmail special delivery tonight. He said, too, that minutes 
had been kept of the recent conference with representatives of the Asso- 
ciation and that he would send me a copy of those minutes. Dr. Verbrycke 
said that a Mr. Penniman had stated that they had the same right to look 
after the health of their employees that any private corporation had to 
look after the health of its employees. I suggested that in my judgment 
the representatives of the corporation had done some tall bluffing, but he 
felt confident that that would not be the case because Mr, Penniman is a 
high official in the H. O. L. C. and a smart man. I suggested that that 
very type would do the bluffing.” 


True Courr:—That last letter falls exactly into the category 
that I mentioned to you a while ago, That was read in full 
when you examined Dr, Woodward, 


A.M. A, 
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Mr. Leahy:—That is what I thought, but I was not sure. 
My own recollection was— 
Tue Court:—Yes. You both did. 


(Here the witness identified the minutes of the meeting of the 
Board of Trustees, June 29, 1937.) 


By Mr. Leahy: 


Q.—Doctor, do you recall the occasion of the telephone con- 
versation between you and Dr, Verbrycke, how it came about? 
A—I have no recollection of how it came about, except that 
Dr. Verbrycke, as I recall it, called me over the long distance 
telephone. 

Mr. Leahy: 


“Since the meeting held at the Metropolitan Club in Washington the 
other evening I have given a little more thought to the matters that 
were discussed and have come to the conclusion that I offered one sug- 
gestion for the consideration of the Medical Society of the District of 
Columbia that it was not altogether wise to offer.” 


By Mr, Leahy: 


Q.—In view of the statement just read, can you now tell us 
whether or not the meeting at the Metropolitan Club in Wash- 
ington was in June or July 1937? A—I think it must have 
been in the early part of June, or possibly at the very last of 
May; but I suspect from the date of this letter that it was in 
the early part of June. 

Tue Courr:—I think that letter was read also. 

Mr. Leahy:—Was it read also? 

Tue Court:—I am quite sure it was. If there is any par- 
ticular thing in connection with it that refers to Dr. West I 
think you might refer to that particular part of it. 


By Mr. Leahy: 
Q.—Just referring to the second paragraph, Doctor: 


“First, I do not believe that the District Society could organize any 
sort of cooperative scheme without establishing a relatively low income 
limit for those who might be included among the beneficiaries of the 
scheme, It is my understanding that the so-called H. O. L. C. cooperative 
does not intend to establish any particular income limit, but that the higher 
paid officers among the employees of the corporation are to be included in 
the cooperative scheme. Certainly the District Society could not afford 
to undertake any sort of plan under which persons enjoying relatively large 
incomes would be included. 

“Secondly, if the Medical Society of the District of Columbia should 
attempt to organize and operate a cooperative movement it would at once 
give endorsement to the principle of collective bargaining which, in my 
opinion, cannot properly be applied to medical service.” 


Q.—What did you mean, Doctor, by that last sentence, more 
particularly that “the principle of collective bargaining cannot 
be properly applied to medical service’? A—I would like to 
say, if I may, that in that meeting at the Metropolitan Club, 
I think the only suggestion that I advanced was that the Medi- 
cal Society of the District of Columbia might well give further 
thought to the development of a medical service plan under 
its own auspices. I wrote to Dr. Verbrycke and told him that 
I thought perhaps it may have been unwise for me to offer that 
suggestion and that I wished to withdraw it. I had three 
reasons, two of which are expressed in that letter, and the 
other was that I did not want it to appear— 

Mr. Kelleher:—I do not think that is responsive to the ques- 
tion. The question is, what did he mean by collective bargain- 
ing in that letter? 

By Mr. Leahy: 

Q.—Tell us what you meant by collective bargaining. A— 
As a matter of fact, I stand behind that letter, because it is 
there in black and white, but I doubt very much having used 
the term “collective bargaining,” because I cannot recall that ] 
ever did use it. I think what I had in mind was mass produc- 
tion methods in medical service. But I stand behind the letter, 
because it is there. 

Q.—Is that mass production in the practice of medicine the 
same as you have already explained? A—Yes. I do not know 
that I have explained it, but it simply means to try to handle 
patients en masse. 

Tue Covurr:—I think you explained that. 


By Mr. Leahy: 

OQ.—You stated also that you had another reason for with- 
drawing the suggestion you had made at the Metropolitan Club. 
What was the other reason, Doctor? 4.—The reason was, as I 
understood it, the basis of a plan that had been organized or 
was to be organized which was known as Group Health Asso- 
ciation and is now known as Group Health Association, with 
fees that were too low to make it possible to provide good 
medical service by any ing certainly I did not think that 
the Medical of the District of Columbia could develop 
and operate a service plan of its own with all of its 
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members, or as many as were willing to be connected with it, 
that would establish a fee for service lower than that established 
by the Group Health Association or any other group of a 
similar nature. 

QO.—Who was Mr. Wright? A.—Dr. Charles B. Wright, 
at the time this letter was written and for some years prior to 
that time, was a member of the board of trustees of the Amer- 
ican Medical Association. 

Mr. Leahy:—There are several paragraphs in this letter 
entirely unrelated to the present matter and dealing with other 
matters, and I will omit taking time to read those, and will 
read only so much as refers to the matter in hand: 


“T had a long conference with the committee of the Medical Society of 
the District of Columbia about the cooperative movement that is being 
promoted by groups of Government employees. The District Society is 
apparently very much agitated about this matter and, as a matter of fact, 
there was very little that I could offer them in the way of suggesions as 
to what they might or should do. In accordance with the authorization 
given by the board of trustees I have asked Dr. Woodward and Dr. Leland 
to go to Washington for the purpose of conferring with the Medical 
Society of the District of Columbia and they are to have a conference 
with official representatives of the Society in Washington today. 

“There seems to be a lack of authentic information concerning the exact 
nature of the cooperative movement. A man in high official position in 
the H. O. L. C. was quoted in Washington as having specifically stated 
that the H. O. L. C. is not to finance the cooperative movement.” 


By Mr. Leahy: 


Q—Do you know who that high official was, Doctor? dA— 
I cannot recall. 
Mr. Leahy: 


“Information from other sources, however, is exactly to the contrary. 
Nobody has as yet been able to get a copy of the contract that may exist 
between the cooperative organization and the Home Owners Loan Corpora- 
tion, nor has any one been able to get a copy of the contract that will be 
entered into between the cooperative and those who purchase this contract. 

“T was told that two thousand or more Government employees have 
already signed up as members of the cooperative in certain departments, 
and a few minutes later I was told by a Washington physician that employ- 
ees in certain departments had refused to have anything whatever to do 
with the movement. It scems almost impossible to get information in 
Washington that you can tie to. I have never in all my life seen such a 
situation as now exists. I think Dr. Woodward has about come to the 
conclusion that the only way to fight the cooperative movement among 
Government employees is to wait until the facts can be definitely dis- 
covered and then resort to court procedures in an effort to have the coop- 
erative declared a corporation engaged in the practice of medicine. . 

“I have not yet come to any definite conclusion in my own mind as to 
whether or not this would be a wise procedure.” 


Then follow several other paragraphs which have nothing 
whatsoever to do with Group Health, and I will omit the read- 
ing thereof. 

By Mr. Leahy: 

Q.—I am now showing you Exhibit No. 200, offered by the 
Government, dated July 16, 1937, arid will ask you whether or 
not that came to your attention. A.—I think it did, sir. 

Mr. Lechy:—That I am not going to take the time to read, 
because I am quite sure that that was read in connection with 
the testimony of Dr. Woodward or Dr. Leland, and J am going 
to identify it to the jury merely as the “Memorandum to Dr. 
West from Dr. Woodward and Dr. Leland, Subject, Group 
Health Association, Inc., apparently an affiliate of the Home 
Owners Loan Corporation.” Its date is July 16, 1937, and it 
relates, does it not, Doctor, to the visit which Dr. Leland and 
Dr. Woodward paid to the District Medical Society in the 
District of Columbia on July 14? 

The Witness:—I do not believe it is, Mr. Leahy. I think it is 
another memorandum. 

Mr. Leahy:—Do you recall whether I read this at one time 
to the jury in connection with Dr. Woodward's testimony ? 

Tue Court. It was read in connection with Dr. Leland’s 
testimony, either this morning or yesterday afternoon, 

Mr. Lewin:—I read a portion of it this morning, with Dr. 
Leland on the stand. ; : 

Mr. Leahy:—I will not read it again. 

The Witness:—I do not believe that is the report that was 
prepared. 

By Mr. Leahy: ite ‘ cis 

—That is not, then, the report of the conference which was 
had in Washington by Dr. Woodward and Dr, Leland? A.— 
With the District Medical Association? 

Q.—Yes. A.—I don't think it is. . 

Mr. Lewin:—What is the date of it? 


y :—July 16, 1937. 
Mr. eae was two days after the conference. 
Mr. Leahy:—Yes. I will pass, on to something else. It 
seems to me that I have a recollection of that having been read. 


Tue Court:—It was read this morning, I am sure. 


By Mr. Leahy: 

Q.—Doctor, I want to ask you whether or not Exhibit No. 
294 came to your attention? A.—I assume that is a copy of the 
statement prepared by Dr. Woodward which came to my atten- 
tion. It is such a long thing that I cannot be sure that every 
word of it is just what I saw, but it seems to be a carbon copy. 
I think it is. 

Q.—That is a carbon copy, is it, of what later appeared as 
an article on Oct 2, 1937, appearing in Tne Journal? A— 
Yes; but I don't know that it is exactly the same as that which 
eubeered in THE JouRNAL, because there were some changes 
made. 

Q.—But it appears to be one that at some time came to your 
attention? A—I think so; yes. 

QO.—We will not take the time to read that over. I show 
you another, which is Government Exhibit No. 293, Tur 
JOURNAL OF THE AMERICAN Mepicat Association for Oct. 2, 
1937. Is that the article to which you referred earlier in your 
testimony as having been prepared by Dr. Woodward and later 
published? A.—Yes. ; 

Mr, Leahy:—This is Exhibit 154, dated Oct. 7, 1937, directed 
to Dr. C. B. Conklin, Washington, D. C., Secretary, Medical 
Society of the District of Columbia: 


“Dear Dr. Conklin: 

“I am grateful indeed to you for your kindness in sending me a copy 

of the resolutions to be presented by the Executive Committee of the 
Medical Society of the District of Columbia and to be considered, as | 
understand it, at a meeting of that society to be held tonight. 
_ ‘I confess that I feel somewhat concerned over the possibility of adop- 
tion of these resolutions by the District Society, because I am somewhat 
afraid that if they are adopted the promoters of Group Health Associa- 
tion, Inc. will be greatly encouraged and may be stimulated to exert 
efforts to extend these efforts beyond the scope that I understand they 
originally intended. 

“T also entertain some fear that if the resolution is adopted as it now 
stands, the proponents of compulsory sickness insurance who are now 
devoting their efforts to the establishment of all sorts of voluntary insur- 
ance schemes, knowing full well that voluntary insurance has always been 
the forerunner of compulsory insurance, will redouble their efforts to bring 
about the establishment of all sorts of plans for group prepaid medical 
service. I fear that even the slightest implication of approval of the 
activities of incorporated groups may result in stimulating the organiza- 
tion of similar groups elsewhere than in the District of Columbia, and 
possibly give considerable impulse to the development of corporation 
practice. 

“You know very well, of course, that I have no disposition whatever to 
intrude in the affairs of the Medical Society of the District of Columbia, 
and I hope that neither you nor anybody else will feel that this letter is 
intended to be even in the least degree in the nature of such intrusion. 

“With my sincere good wishes, I am 

“Very truly yours.” 

By Mr. Leahy: 

O.—Returning, Doctor, for a question on Exhibit 154, copy 
of letter dated Oct. 7, 1937, will you kindly explain your fear 
with reference to compulsory sickness insurance? A.—Well, 
about the time that letter was written there was a very deter- 
mined effort being made to promote movements designed to bring 
about the establishment of systems of compulsory sickness insur- 
ance in some of the states, and the proposal had been made that 
such a system should be organized under the auspices of the 
Federal Government. It is true that in many of the instances 
where compulsory sickness insurance plans haye been put into 
effect the forerunners of those plans were voluntary sickness 
insurance plans. The American Medical Association has made 
most exhaustive and careful study of the workings of com- 
pulsory sickness insurance plans or systems in several countries, 
and is convinced beyond any doubt whatever that they do not 
contribute to the advancement of scientific medicine and that 
they do not serve the best interests of the public. The asso- 
ciation believes and its House of Delegates has repeatedly 
expressed its opinion and established its policy, that a system 
of compulsory sickness insurance in the United States on a 
Federal basis would be destructive of all the best values and 
elements— 

Tne Courr:—Pardon me, Doctor. I think you have gone too 
far into this. That is not one of the issues in this case. Are 
you going to try out sickness insurance matters? 

Mr, Leahy;—The reference was in there. ; 

Tue Courr:—The reference in the letter does not make it a 
matter for detailed testimony. 

Mr. Leahy:—I am not going any further on the testimony 
than that. That was the only question that I was going to 
put on it. 

Mr. Kelleher:—May we move to have that stricken, your 
Honor? 

Tue Courr:—I think it should go out, because if it does not, 
what is the result? We will spend half an hour in cross exami- 
nation on it. 
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Mr, Leahy:—What he has stated there, that the American 
Medical Association had made careful study of the compulsory 
insurance idea and did not believe that it was in accordance 
with the public interest, and that is what he meant when he 
wrote what he did to Dr. Conklin— 

Tue Courr:—I think that appears from the letter. You are 
just opening up an issue for cross examination. 

Mr, Leahy:—No; I am not going any further on it at all, if 
your Honor please. 

Tue Courr:—I think it is better to strike it out. 

Mr. Leahy:—Then may I move to strike the letter? 

Tue Court :—The whole letter? You can withdraw it. 

Mr. Leahy:—They have offered the letter. 

Mr, Lewin:—We wanted it for certain parts of it. 

Mr, Leahy:—There are no “certain parts.” The letter goes 
in or out. 

Mr, Lewin:—We offered the letter for certain statements in it 
that we thought were relevant to the case, We did not think 
we could offer the letter piecemeal, and that is why the whole 
thing was offered. We are perfectly willing to haye the imma- 
terial portions stricken. 

Tue Court:—I think Dr. West’s statement—I do not mean 
to cut out every reference to it—may stand to the extent that 
that was a matter that had been under consideration by the 
American Medical Association and which they were opposed to. 
But it is the extensive explanation of these things that is likely 
to draw a lot of cross examination on collateral matters. 

Mr, Leahy:—May I show this letter to your Honor? 

Tue Court:—I think I will let it stand and let Dr. West's 
mony stand, so far as I have indicated, for that purpose 
only. 

Mr. Leahy:—That is the only purpose. I did not mean to 
introduce anything else. The last thing I want to dois to get 
into an argument about compulsory insurance. 

Mr. Kelleher:—Your Honor, I want to be clear about how 
far Dr. West’s statement is in. 

Tue Court :—Simply to the point that it was a subject which 
had been under investigation by the Association. 

Mr. Leahy:—I do not want to be captious, if your Honor 
please, but does it mean also so much of the statement that after 
the investigation the American Medical Association found it 
was not in accordance with the public interest, in their judg- 
ment? 

Mr. Lewin:—I think that should be stricken. What dif- 
ference does it make what they found out about compulsory 
insurance ? 

Tue Court:—He stated that. You might just as well try to 
put the sunlight out of the room here. It probably would have 
been better if I had not said anything about it, but I thought 
it might develop some collateral question. Let the whole thing 
stand as it is, 

Mr, Leahy:—Exhibit No. 111 has been identified by the 
witness, dated October 9, as a letter which he received from 
Dr. Conklin. I think that letter has been read before, and I am 
not going to take the time of the jury to read it again. It is a 
letter from Dr. Conklin in which he encloses a copy of a reso- 
lution, or, rather, quotes a resolution that the Medical Society 
of the District of Columbia passed, and caused a copy of the 
report of the Bureau of Legal Medicine and Legislation to be 
sent to each of its members. 

Tue Court :—That has been read. 

Mr. Leahy:—I think it has been read before. 

By Mr. Leahy: 

Q.—That acknowledges, does it not, Doctor, the receipt of 
Dr. Conklin’s letter of October 9, which is Exhibit No. 111? 
A—Yes, sir. 

Mr. Leahy: 


“I am greatly obliged to you for your letter of October 9 in which you 
present the resolution adopted by the Medical Society of the District of 
Columbia at the meeting of October 6. I am of course greatly pleased 
at the decision of the Society. I am looking forward with pleasure to 
secing you here at the annual conference of secretaries of constituent state 
medical associations on November 19 and 20.” 


By Mr. Leahy: 

O.—Doctor, what is the annual conference of Secretaries of 
constituent state medical societies? A.—It is a conference which 
is held at the office of the American Medical Association each 
year unless there is some special reason for postponing the con- 
ference for one year, to which the Secretaries of all constituent 
state associations are invited along with the editors of all state 
medical journals and the officers of constituent state medical 
associations. 
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O.—Now, what is the purpose of the conference?) A.—The 
purpose of the conference is to give the secretaries and editors 
of the various state associations an opportunity to become 
acquainted with the actions of the American Medical Associa- 
tion; to confer among themselves, and with the official repre- 
sentatives of the Association, including the heads of departments 
and the members of the Board of Trustees as to matters of com- 
mon interest relative to the organization sources and the work 
of the state organizations in relation to the work of the Amer- 
ican Medical Associaticn, or their relation to other medical 
organizations. 

Mr, Leahy:—Exhibit 108 is a letter from Dr. Conklin to Dr. 
Fishbein: 

“Dear Dr. Fishbein: 

“The Medical Society of the District of Columbia desires 1,000 reprints 
of the article which appears in the Oct. 2, 1937, issue of Tue Journat, 
Organization Section, pp. 39B-46B, entitled ‘Group Health Association, 
Incorporated,’ for distribution to its members. We should appreciate your 
informing us of the cost and of the earliest probable time for delivery. 

“Thanking you, I am “Very truly yours.” 

The reply written by Dr. West is dated Oct. 19, 1937, 
addressed to Dr. Conklin. It is Exhibit 109. 


“We shall send you at once printed copies of the article that appeared 
in Tue Journat of October 2 entitled ‘Group Health Association, Incor- 
porated.’ 

“I am not definitely sure that we can send as many as 1,000 copies 
but if they are available the full number will go forward as soon as pos- 
sible and any deficiencies will be made up later. 


“Very sincerely yours,” 
By Mr. Leahy: 


Q.—Who is Dr. Tibbals? A—He is not Doctor; he is Mr. 
Tibbals, and he is the secretary of the Utah State Medical Asso- 
ciation. 

Q.—Is he a personal friend of yours? A—I have only known 
him for a year or two, 

Q.—Did you have any other occasion than that indicated 
in the first part of your letter, “I have before me your letter 
of October 26,” for writing this letter? d—None that I can 
recall. I know of no reason why I should have written him 
otherwise. 

Mr: Leahy: 


“The American Medical Association has very actively opposed the plans 
of Group Health Association, Incorporated, as has the Medical Society of 
the District of Columbia, but, in spite of all the efforts that have been 
put forth, I have within the last thirty minutes received information from 
Washington to the effect that the Group Health Association, Incorporated, 
has announced the names of its medical staff and that the Home Loan 
Bank Board has agreed to provide $20,000 a year for two years to finance 
that association. If you will be good enough to examine Tux Journar 
OF THE AMERICAN MEDICAL AssociATION for October 2, you will find an 
article dealing with this matter. 

“We have taken the position that since the practice of medicine by cor- 
Porations has been declared to be illegal by many states, no agency of the 
federal government is justified in using federal funds to finance a cor- 
poration that intends to engage in the practice of medicine. I understand 
that some of the promoters of Group Health Association, Incorporated, 
have taken the position that since licensed physicians are to be employed 
who will provide medical service for the members of that corporation, the 
corporation can not be considered as practicing medicine. ‘That contention 
has, of course, no merit whatever. 

“TI regret exceedingly that because of a number of meetings of various 
kinds that have been held here within the last two or three weeks, which 
has resulted in most of my time being taken up in attending these meet- 
ings and in important conferences, I unavoidably got far behind with 
contepeeare and thus is explained my failure to make prompt reply 
to your first letter. 

ay am glad indeed to know that Doctor Edmunds intends to be present 
at the Secretaries’ Conference and I hope that we shall also have the 
pleasure of having you with us on that occasion.” 


By Mr. Leahy: 
Q—Doctor, when you made the statement: 


“The American Medical Association has very actively opposed the plans 
of Group Health Association, Incorporated, 


hat did you refer as the opposition contained therein? 
pe eséits to develop all the facts that could be had in 
order that they might be published for the information of the 
profession; the various medical organs of the country, and who 
else might be interested. eS t 
Q.—What paca yy of cages nat. ar y time had been 

instituted in regard to with Group Health 
Association? A.—Nothing other than was incidental to efforts. 
to collect the facts for the purposes indicated. 


ae. uw oany i recollection now of 
itis ee cerdh tp Mtn Wane: hicks ition waa 


which you just made? 4A—I couldn't recall; I couldn't give 
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Mr. Leahy: 


“I have just been informed that the Group Health Association has 
announced the names of the members of its professional staff, as follows: 
Dr. Brown; Dr. Raymond E. Selders; Dr. Allan E. Lee; Dr. Edmond D. 
Wells; Dr. R. Stephen Hulbert, and Dr. M. Scandiffio, Our records indi- 
cate that only two of these men are members of the American Medical 


Association, namely, Drs. Allan Edward Lee and Mario Victor 
Scandiffio, Both of these men have been reported as members in good 


standing in the Medical Society of the District of Columbia and Dr. 
Scandiffio has qualified as a Fellow of the American Medical Association. 

“IT am informed that the Home Loan Bank Board has agreed to provide 
$20,000 a year for two years for the use of the Group Health Association. 

“All of this makes it appear that both the Group Health Association 
and the Home Loan Bank Board have definitely determined to proceed 
with their plans in spite of all protests that have been lodged against such 
procedure, 


By Mr. Leahy: 


O.—Doctor, from your examination of this exhibit has your 
recollection been refreshed to the degree that you can now 
state what was the source of the information which you stated 

_ you had just received? A.—My recollection is that that infor- 
mation came to us through a telegram received in the office 
from Mr. John S. Hayes; who was for some years the repre- 
sentative of Tur JouRNAL in Washington. 

O.—And without taking the time to read these, because I am 
sure they have been read before—do I identify them correctly 
as being telegrams following which the conference of November 
6 was held in Chicago between you and Dr. Hooe and Dr. 
McGovern; Dr. Leland and Dr. Woodward? A.—Yes. 

O.—Have you any independent recollection now of what the 
original of the letter was which you received from Mr. Tibbals, 
to which this Exhibit 113 is a reply? A—My recollection is 
that he wrote a letter to me asking for information about the 
matter referred to herein, and I had this additional information 
which I had not included in a letter written to him several days 
previously, which I then passed on to him in this letter. 

Mr. Leahy: 


“T am very glad indeed to have your letter of November 4.” 

“Since I wrote you last, the Group Health Association, Inc., has begun 
operations. The Home Loan Bank Board has agreed to finance the move- 
ment by providing $20,000 a year from its funds for two years. The 
names of the medical staff, composed of six or seven men, have been 
announced. Only two are members of any component county medical 
society or any constituent state medical association. The American Medical 
Association and the Medical Society of the District of Columbia have 
opposed the movement to the fullest possible extent but without success. 

“Under the circumstances, we shall take care of the necessary travel 
expense incurred by you in attending the Annual Conference of Secre- 
taries of Constituent State Medical Associations.” 


“Very sincerely yours.”’ 
Y 


_ Mr. Leahy:—I ask you this: that statement was not made 
in any way in connection with Group Health? 
The Witness:—No, not in the world. 


By Mr. Leahy: 

QO.—I now show you Exhibit 117, which purports to be a 
résumé of a conference which was held November 6. See if 
you identify that as such, because we have read that and 
referred to it again and again. 

Tue Courtr:—Is that the conference of the Hooe committee? 

Mr. Leahy:—Yes. 

The Witness:—I recognize that as an excerpt or abstract, 
whichever you want to call it—of what occurred at the time. 
I don’t identify it as a verbatim statement of it. 

Mr. Leahy:—I am not going to take the time to read that; we 
have read a photostatic copy of it before. 


By Mr. Leahy: 

Q.—Doctor, have you read over this abstract of what 
occurred at the meeting of November 6 in Chicago, so that 
you can now state that the abstract correctly reports what was 
said by you? 

Tue Court :—Indicate to the doctor the part that you wish 
to refer to. 

The Witness: —Wel, as I recall this, I heard a statement 
when it was read, a statement attributed to me to the effect 
that I considered a certain proposition as a reasonable 
propostion. 


By Mr. Leahy: 

O.—On page 7, I direct your attention to the statement made 
by Dr. Hooe, and the statement made by Dr. West. Did you 
hear those statements read as from that abstract, Doctor? A.— 
I think I heard it read here. ; 

O.—Does Bye ne iit report what you said on that 

jon? —No, it doesn't. : : 
Orme, COURT :—You may take the opportunity of reading that 


part of it. 
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The Witness:—I don’t know whether it is a matter of great 
importance; it does support my statement that it is not a 
verbatim report. It says: 

“Dr. Hooe: Is it not, in your opinion, most reasonable that the hospi- 
tals should acquiesce in this matter? 


“Dr. West: It is reasonable that they should do it, but as to whether 
or not they will, that’s another question. Suppose they don’t?” 


Now, I am quite sure that I did not express a definite 
opinion as to whether it was reasonable, but I raised the 
question as to whether it would do any good to attempt what 
was proposed, As a matter of fact, I believed the hospitals 
should control their own affairs. 


Marcu 20—Morninc 
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By Mr. Leahy: 


O—Who was Dr. Knopf? A.—He was an old and dis- 
tinguished physician who resided in New York City, who had 
taken special interest in general medical affairs and was espe- 
cially interested scientifically in tuberculosis. 


Q.—I notice that in your letter you begin “I am greatly 
pleased to have your letter of November 3.” Do you recall 
whether there was any other occasion to write to Dr. Knopf 
than his letter which he sent to you?) A.—None in the world, 
so far as I can recall, sir. 


Mr. Leahy:—Exhibit 161 is dated Nov. 8, 1937 and addressed 
to Dr. Knopf: 


“T am greatly pleased to have your letter of November 3 to which is 
attached a copy of a letter addressed by you to Mr. Robert L. Hill, a 
charter member of Group Health Association, Inc., in Washington. I 
am of course greatly pleased that you approve the official attitude of 
the American Medical Association toward such movements as the Group 
Health Association, Inc. When one considers the facts with respect to 
the number of Government employees in Washington and in one or 
two other centers in the United States, one is compelled to wonder 
what will become of the private practice of medicine in those centers if 
the Government is to subsidize cut-rate medical schemes under which 
corporations are to engage in the practice of medicine, in spite of the 
fact that the practice of medicine by corporations has been repeatedly 
declared to be illegal in one state after another. Even in the city of 
Washington at least one opinion has been submitted by a duly appointed 
public official clearly indicating a definite view to the effect that such 
decisions as have been handed down by a number of courts in various parts 
of the United States to the effect that practice of medicine by corporations 
is illegal are in accord with the law. In so far as I know, no public legal 
authority in Washington has definitely expressed an official opinion con- 
cerning the legality or illegality of the practice of medicine by a corpora- 
tion, but I am specifically informed that the principle involved has been 
fully covered in a legal opinion uttered by an official of the Government 
of the District of Columbia or an official of the Federal Government in 
Washington. However all this may be, it is nevertheless a fact that 
the Group Health Association, Inc., has begun operations and_ that 
under the provisions of its by-laws and of its charter Government officials 
who are paid such salaries as to remove them entirely from the category 
of the low income group are in position to receive medical service to 
be provided for them on a cut-rate basis by a corporation engaged in 
the practice of medicine and actually subsidized by an official agency of 
the Federal Government. 

“TJ am grateful indeed to you for your kindness in sending me a 
copy of your little book, ‘Child Labor and the Nation’s Health.’ 1 
appreciate this thoughtful gift all the more because it is an autographed 
copy, and I am grateful to you for the kindly sentiment expressed in 
the inscription which you were good enough to make. 

“With assurances of my sincere respect and esteem and with my 
very best wishes for your health and happiness, I am 


“Very truly yours.” 


By Mr. Leahy: 


Mr. Leahy:—It is dated Nov. 9, 1937, addressed to Dr. 
Robert A. Hooe, 1746 K Street N.W., Washington, D. C.: 


“My Dear Dr. Hooe: 


“T am sending you herewith by air mail special delivery two copies 
of an abstract of the notes taken at the conference held in my office on 
last Saturday. I am also sending you a copy of this abstract by 
registered mail, 


“We were greatly pleased to have a visit from you and Dr, McGovern. 
and I hope that matters will be satisfactorily adjusted.” 


By Mr, Leahy: 

O.—Doctor, do you recall to what abstract you were referring 
when you said you were sending two copies of an abstract of 
notes taken at a conference? .4.—Yes, sir. That was an 
abstract prepared by a stenographer in my office of the con- 
versations that took place at a conference attended by Dr, Hooe 
and Dr, McGovern of Washington, and Dr. Woodward, Dr. 
Leland and myself. 

O.—Was that the abstract which 


ou identified yesterday, of 
the November 6 conference? 


A—Yes, sir. 
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The witness identified exhibits relating to the correspondence 
with Dr. Joseph S. Wall covering Dr, Richard Cabot’s address 
in Washington. 

By Mr. Leahy: 

Q,—Doctor, referring to the letter which I have just read, 
you stated that a report on this matter was submitted to the 
Board of Trustees at Atlantic City. Is that the same report 
which you told us yesterday about, when the matter of Group 
Health was reported to the Board of Trustees and the House 
of Delegates at Atlantic City? A.—I think it is, Mr. Leahy. 
However, the minutes of the Board of Trustees that were 
shown to me yesterday were not dated, and I am not clear 
whether that particular report was submitted to the Board 
of Trustees at Atlantic City or whether it was done at the 
September meeting of the Board. I think I stated yesterday 
that my recollection was that it had been submitted to the 
Board of Trustees at its meeting in September. This letter 
would seem to indicate that it had been done at the time of 
the Atlantic City session. 

Q.—You_ stated, further, that instructions issued by the 
Board of Trustees at that time had been carried out as fully 
as possible. Do you recall now just what the instructions 
were, in substance? A.—The instructions, as I recall, and if 
I have the correct matter in mind— 

Mr, Lewin:—Would you find out whether the instructions 
were in writing? 

By Mr. Leahy: 


Q.—Do you recall, Doctor, whether the instructions were in 
writing? A.—They were, according to my recollection, in the 
minutes of the Board of Trustees. 

Mr, Lewin:—I would like to object, then. 


By Mr. Leahy: 


Q.—What is your best recollection? We will get those 
minutes out and see if they refresh your recollection, because 
we did not read them yesterday. A.—My best recollection, as 
a matter of fact, until this letter was read, was that the action 
was taken by the Board of Trustees at the September meeting, 
though, as I definitely stated yesterday, that is simply my best 
recollection. 

By Mr. Leahy: 

Q.—Do they or do they not refresh your recollection? A.— 
They refresh my recollection to some degree, though I already 
knew that these are the instructions that the Board of Trustees 
gave by official action. ; 

Q—To what particular part of the minutes do you refer 
when you say they constitute instructions? A.—That Drs. 
Woodward and Leland be requested to go to Washington to 
see what they can learn and try to advise the Medical Society 
of the District of Columbia if that Society is willing to accept 
advice. 

Q.—In the letter where it is stated that the instructions had 
been carried out does that refer to the trip which Dr, Wood- 
ward and Dr. Leland had made to Washington? A.—Yes; I 
think that is correct, sir. There were other instructions, later, 
and it may have been that I confused the two in some statement 
that I have made. 

Q.—What were the other instructions? 4—The other 
instructions were at a meeting of the Board of Trustees where 
Dr. Fishbein, as Editor of THe Journat, and I, as Secretary 
and General Manager of the Association, were instructed, as I 
recall it, to develop the facts so far as we could: about Group 
Health Association and have a statement prepared for publica- 
tion in THE JouRNAL. 

By Mr, Leahy: 

Q.—I show you Exhibit 120, which is a carbon copy of a 
letter from Dr. West to Dr. Walter D. Wise, dated Noy. 16, 
1937. A—That is a copy of a letter which I addressed to 
Dr. Wise. 

Q.—Doctor, I notice that you begin your letter by stating 
“While I am delighted to have your letter of November 12”— 

I will ask you whether there was any other occasion for 
writing to Dr. Wise that you can now recall than to answer 
the letter which he wrote to you? A.—None in the world, 
that I know of, sir. 

Q.—By the way: let me ask you this. In the preparation 
of your replies to letters which you received from various 
individuals, did you in any way collaborate with any of your 
fellow officers of the American Medical Association? 4.—In 
writing letters signed by me? 

0.—Yes. A.—No, sir; I did not, except perhaps if I wanted 
information that I did not have I may have asked them for it 
before | wrote the letter. 
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Mr, Leahy:—I will read the portions of the minutes of the 
meeting of the Judicial Council of Nov. 12, 1937, which were 
offered in evidence: 

“Dr. Richard C. Cabot and the Group Health Association meeting: 
Several letters of complaint against Dr, Richard C. Cabot, Boston, Mass., 
were presented to the Council. These complaints had to do with 
Dr. Cabot’s address under the auspices of the Home Loan Bank Board's 
Group Health Association as reported in newspapers. After consideration 
of the matter it was moved by Dr. Burns, seconded and carried, that 
the secretary of the Judicial Council be requested to bring the matter 
to the attention of the Massachusetts Medical Society through its secre- 
tary and to write Dr, Cabot that before the Judicial Council considers 
any action in the matter it would like to know whether or not he said 
the things he is reported in newspapers to have said in his address at the 
meeting held under the auspices of the Home Loan Bank Board.” 


By Mr, Leahy: 


Q.—Have you any independent recollection of having been 
present at that meeting of the Judicial Council? A.—yYes, sir. 

Q.—Were you at that time the secretary of the Judicial 
Council? A,—Yes, sir. ; 

Q.—Were those minutes prepared by you or under your 
supervision? A,—Yes, sir. 

Q.—Was it or was it not a fact that several letters of com- 
plaint against Dr. Richard C. Cabot of Boston were presented 
to the Council? A.—I don’t know how many were presented 
to the Council. There were a number that had been received. 
I don’t remember how many—several. The routine was fol- 
lowed and those matters were referred to the Judicial Council 
for such official disposition as they wished to indicate. 

Q.—Is the Dr. Richard C. Cabot mentioned here the same 
Dr. Cabot who appeared on the stand in this case? A.—No, 
sir; he is a brother. 

Q.—What jurisdiction did the Judicial Council have in the 
premises where complaints of this character were referred to 
it? A,—Apparently it thought it had no jurisdiction, because 
I was instructed to refer them to the secretary of the State 
Society of which he was a member, 

Q.—Do you now have any recollection as to whether or not 
anything further happened to it? A—As far as I recall, no 
action was taken by the Massachusetts Medical Society. 

O.—That was the end of the matter? A—So far as my 
memory goes; yes, sir. 

Mr. Leahy: 


“Definitions requested by Dr. Kingsley Roberts: The secretary pre- 
sented the request of Dr. Kingsley Roberts, Medical Director of the 
Bureau of Cooperative Medicine of the Cooperative League of the 
United States of America, for definitions of solicitation, advertising, and 
contrary to good public policy. No definite action was taken by the 
Council, but there was no objection to giving Dr. Roberts the definition 
of solicitation as adopted by the Judicial Council. The Judicial Council 
ae never defined the terms ‘advertising’ or ‘contrary to good public 
policy.’ ” 


By Mr. Leahy: 


Mr. Leahy:—This is addressed to Dr. Walter D. Wise, 
Secretary of the Medical and Chirurgical Faculty of the State 
of Maryland, Baltimore: 


“Dear Dr. Wise: 

“While I am delighted to have your letter of November 12, I am 
sorry indeed that you will not be with us at the annual conference of 
secretaries of constituent state medical associations. I think that some 
of the matters that will be discussed at the conference are of tremendous 
importance and in some particulars are probably more important than 
any other matters that have ever been considered at similar meetings. 

“We have done all we could to oppose the Group Health Association, 
Inc., in Washington, but in spite of our best efforts the scheme has 
gon¢ into operation. We have worked as closely as possible with the 
Medical Society of the District of Columbia. As a matter of fact, our 
efforts began before the Medical Society of the District of Columbia 
became very active. It is my purely personal opinion that it is an 
outrage that an agency of the Federal Government should finance a 
corporation that is engaged in the practice of medicine in the face of 
the fact that the laws of most of the states specifically declare all 
corporate practice of medicine to be illegal. 

“I_ respectfully suggest that the Medical and Chirurgical Faculty of 
the State of Maryland make proper representations to the members of 
Congress from Maryland with respect to this matter.” 


By Mr. Leahy: 

Q.—Doctor, when you stated that you had worked as closely 
as possible with the Medical Society of the District of Colum- 
bia, to what did you refer? 4.—Well, the American Medical 
Association worked as closely as possible in cooperation with 
all constituent state and territorial associations, but | suspect 
that in this particular instance I had some reference to the 
matters that were at the time of interest in Washington, 

Q.—Do you recall now what you referred to when you stated 
that your efforts began before the Medical Society of the 
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District of Columbia became very active? A.—I think that is 
true. I think we began an effort to develop the facts about 
this matter before the Medical Society of the District of Colum- 
bia began any action whatever, possibly before they were 
informed about it. I am not sure of that, but I think it is 
quite possible. 

O.—And those were the efforts which you told us about 
yesterday? A.—To some extent; yes, sir. 

O.—Were there any others which you can recall which 
related to other matters than the collection of data? A.—As I 
stated yesterday, anything that transpired was incidental to our 
efforts to develop the facts. 

O.—I am now showing you, Doctor, Government’s Exhibit 
136, purporting to be the minutes of the Board of Trustees 
of the A. M. A. dated Nov. 18 and 19, 1937, pages 156 and 
157. Will you kindly look that photostatic copy over and sce 
if it refreshes your recollection so that you can identify the 
same? A.—That appears to be an extract taken from the 
minutes of the Board of Trustees of the American Medical 
Association, 

Q.—Do you have any independent recollection_now, Doctor, 
as to whether you were present at the meeting? A.—I was. 

O.—In what capacity? dA—As Secretary and General 
Manager of the American Medical Association. 

Mr. Leahy:—It is entitled “Group Health Association, inca: 


“As has been previously explained, the Federal Home Owners Loan 
Corporation has granted $20,000 a year for two years to the Group 
Health Association, Inc., to aid it in getting started and to provide 
the expensive modern equipment which will be used in the clinic. Thus 
the Federal Government is providing funds to finance a corporation that 
is engaged in the practice of medicine, in spite of the fact that corpora- 
tion practice has been declared to be illegal in numerous court decisions, 
including decisions handed down by Federal courts. 

“Dr. West reported that a committee of the Medical Society of the 
District of Columbia had visited the headquarters office early in the 
month for the purpose of conferring with him, Dr. Woodward and 
Dr. Leland with respect to the Group Health Association, Inc.; that he 
had brought what apparently amounted to a demand to the Association 
to devise further means and ways of opposing the continued operation 
of the Group Health Association, Inc., and that it had been intimated 
that the American Medical Association had not concerned itself with 
anything but scientific matters, in spite of the fact that he and Dr. Wood- 
ward had conferred with the District Society in Washington on instruc- 
tions from the Board; that a write-up had appeared in THe JOURNAL 
concerning the matter; that diligent efforts had been made to develop 
information concerning Group Health Association, Inc., and to procure a 
copy of its contract, and in spite of the fact that the headquarters office 
on instructions of the Board of Trustees had done everything it could 
to combat the movement on the basis of the fact that it is contrary to 
the policies of the House of Delegates. 

“In this connection Dr. West presented a newspaper account of a 
meeting held at the Mayflower Hotel on October 30 to usher in the 
Group Health Association, Inc., which, it was stated, would open its 
clinic on the following day, by members of the Federal Home Loan Bank 
Board and affiliated agencies. The newspaper contained a statement given 
out by Dr. Richard C. Cabot lauding group medical practice and criti- 
cizing the medical profession. This matter, he stated, was referred to 
the Judicial Council, which had requested him to contact Dr. Cabot to 
ascertain whether or not he was incorrectly quoted in the newspaper 
item. A letter has been written to Dr. Cabot, but thus far no reply 
has been received. 

“Dr. Cullen moved that Dr. West be requested to explain the whole 
matter of the activities of the Group Health Association, Inc., before the 
Conference of Secretaries of Constituent State Medical Associations and 
Editors of State Medical Journals on Friday. Dr. Hayden seconded 
the motion and it was carried.” 


By Mr. Leahy: 

Q.—Doctor, do you recall now whether or not you had 
written a letter to Dr. Richard C. Cabot asking him if the 
newspapers had correctly quoted him in the matter of his speech 
at the Mayflower Hotel on October 30? A—I now recall that 
I did. The purpose of that, as I understand it, was to let 
Dr. Cabot know that this matter had been brought to the atten- 
tion of the Judicial Council and to give him an opportunity 
to make any such statement as he might want to make, 

Q.—Did you receive any reply? A.—To this good day I 
think no reply has ever been received. 

Mr. Lewin:—He is dead, is he not? 


By Mr. Leahy: . 4 an 
—lIs Dr. Cabot dead now: —I think he died very 
woe within the last two or three months, I think. 
Q.—I do not suppose the shock of receiving that letter killed 
him. A.—I hope not. : 
"Q.—Doctor, os you recall now whether or not the American 
Medical Association had done an hing further than what is 
reported in these minutes? A.—With respect to Dr. Cabot's 
opie ith respect, now, to Group Health Association. 
Aims general way, nO; it had done nothing further. It had 


pursued the same procedures all the way through, simply in an 
effort to develop the facts and to make ready to publish the 
facts. 

(The witness then went over his correspondence with Dr. 
Robert B. Poling, secretary of the Mahoning County Medical 
Society of Youngstown, Ohio.) 

(In response to inquiry from Dr. Poling, Dr. West wrote in 
part :) 


“The American Medical Association has done everything that it could 
do to oppose the organization and operation of the Group Health Associa- 
tion, Inc., in the District of Columbia. I think I am safe in saying that 
the American Medical Association became active in this matter before 
the Medical Society of the District of Columbia began its efforts in 
opposition,” 


(Then he had given the information relative to the relationship 
of H. O. L. C. and the difficulty of securing copy of the contract. 
He spoke also of the doubt of the legality.) 


By Mr. Leahy: 


QO.—Doctor, I now show you exhibit 145, which appears 
to be an opinion of the Judicial Council of the A. M. A. I will 
ask you if you can identify that. 4.—I think that is an opinion 
of the Judicial Council, signed by the individual members of 
the Council. 

Mr. Leahy:—This appears to be an opinion on an appeal 
to the Judicial Council of the American Medical Association 
by Drs. Curtin, et al., quite a few names, Rueth, Sullivan, 
Walters, Dallwig. 

It reads: 


“In 1935, at a meeting of the State Medical Society of Wisconsin, 
action was taken disapproving the establishment of any plan for the 
medical care of low income groups by persons not representing the 
State or County societies. 

“On Feb. 8, 1936, a special meeting of the Board of Directors of 
the Medical Society of Milwaukee County was called to discuss a plan 
for the care of the employees of the International Harvester Company 
proposed by Drs. Curtin, Rueth and others. Drs. Rueth, Curtin and 
Dallwig were present. The essential features of the plan as presented by 
this group were as follows: 


“J. Unlimited medical and surgical service for $1 per month for a 
single man; $2 per month for man and wife; $3 per month for man, 
wife and family. 

“2. Only diseases excluded from the plan—mental and contagious. 
Hospitalization not included. 

“3. There would be no solicitation of patients. 

“4. All physicians who joined the clinic would benefit from any profits. 

“5. Patients may select any physician on the staff. 

“6. Preventive treatment not included in the plan. 

“7, No written contract between patient and clinic. Participants in 
plan restricted to those with income of $200 or less per month. 

“Tt was stated that plans to remodel proposed offices ‘had been made, a 
lease had been signed, but no equipment had been purchased. . 

“Between Feb. 10, 1936 and February 14, mectings of the Public 
Policy Committee and the Board of Directors were held and Drs. Curtin, 
Rueth and Dallwig notified by letter that the plan was disapproved. At 
the February 14 meeting the Board of Directors directed letters requesting 
resignation from the society be sent to the doctors proposing the plan. 
These letters were sent February 18 and were in the form of charges 
citing nine offenses. 

“Tate in February, on the advice of counsel the doctors proceeded 
with their plan and on February 26th announced that the clinic would 
open for business April 1, 1936. In their letter of announcement they 
stated that subscribers ‘must come of their own free will and without 
solicitation,’ making it very plain that the doctors as physicians were so 
restricted by the Principles of Medical Ethics. 

“March 1936. About the middle of March the International Harvester 
Council (an employees’ organization) prepared ‘Instructions to Patients,’ 
of which the clinic doctors had one thousand copies printed to be given 
out in the plant to those subscribing to the plan. P 

“March 17 the doctors by letter refused to resign from the medical 
society denying’ all charges contained in the letter requesting their 
resignation. March 20 at a special meeting the Board of Directors 
formally preferred charges and directed that an answer be filed by 
March 27. The doctors made answer and a hearing was had March 30. 
At this hearing the accused were found guilty and expelled on three 
counts, viz: 


“1. Violation of chapter XI, Sec. 3, By-laws of the State Society 
(conduct tending to defeat the purposes of the society). 

“2. Violation of Chapter III, Art. 1, Sec. 4, Principles of Medical 
Ethics (Solicitation of patients, advertising). sa 

“3. Violation of Chapter III, Art. VI (Revised), Sec. 3. Principles 
of Medical Ethics (contract practice contrary to sound public policy). 

“Appeal from the action of the board of directors of the Medical 
Society of Milwaukee County to the Council of the State Medical Society 
of Wisconsin and from the decision of that Council approving the action 
of the county society to the Judicial Council of the American Medical 
Association was duly made and heard. The claim was made by the 
appellants before the Judicial Council that they had not had a fair trial 
before the Council of the State Medical Society of Wisconsin by reason 
of the fact that the executive secretary of the state association had 
furnished legal counsel at the trial of the appellants before the board 
of directors of the Medical Society of Milwaukee County, thus prejudicing 
the council of the State Medical Society of Wisconsin against their 
cause on arpenl. The Judicial Council finds no evidence supporting such 
claim. It believes that such employment was customary and only for 
the purpose of protection of both sides of controversies by assuring that 
procedure should be correct and each side protected in its rights, The 
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counsel was discharged on the completion of the trial before the board 
of directors of the county society and had no connection with any further 
procedures, 

“The Judicial Council affirms the action of the council of the State 
Medical Society of Wisconsin in respect to the charge of violation of 
Chapter TIT, Art. I, See. 4, of the Principles of Medical Ethics (solici- 
tation of patients, advertising), The board of directors of the county 
society found these appellants guilty on this charge. The council of 
the state society affirmed that decision. The Judicial Council finds no 
error in the interpretation of the Principles of Medical Ethics by cither 
of these bodies, nor error in procedure. 

“The Judicial Council affirms the action of the Council of the State 
Medical Society of Wisconsin in respect to the charges of violation of 
Chapter IIT, Art. VI (Revised), Sec. 3, Principles of Medical Ethics 
(contract practice contrary to sound public policy). The appellants 
claim that at the time charges were preferred against them (March 20, 
1936) and they were expelled (March 30, 1936) they were not operating 
under the plan and engaging in contract practice; that their practice 
under the plan did not begin until April 1, at which time the clinic 
was opened; that therefore they were not guilty when and as charged. 

“The fact that no medical care had as yet been given at the time 
charges were preferred is not a reversible error in procedure. The 
appellants had abundant warning that the plan under which they proposed 
to operate was disapproved by the board of directors of the county 
society. They officially presented their plan to the board on Feb. 8, 1936. 
On February 14, after disapproval of the plan, and after statements by 
the appellants to the board of directors that they would prosecute the 
plan even though disapproved, they were officially notified of disapproval 
and request for their resignation was made, which request was refused. 

“That at the time charges were preferred against them they had not 
as yet treated a patient under the plan is inconsequential. Certain pre- 
liminary preparations to treat patients necessarily had to be made before 
giving service but such preparations would not be made unless assurance 
were had by either written or verbal agreement or understanding which 
constituted a contract. The appellants were therefore engaged in contract 
practice from the time the agreement was made notwithstanding the fact 
that the preparations to treat patients had not been completed. 

“The Judicial Council is distinctly of the opinion that practice under 
the terms and conditions to which these appellants have agreed with 
the employees of the International Harvester Company constitutes a viola- 
tion of Chapter III, Art. VI (Revised), Sec. 3, of the Principles of 
Medical Ethics (contract practice contrary to sound public policy). 

“In respect to the charge that the appellants violated Chapter XI, Sec. 3, 
By-laws of the State Medical Society of Wisconsin, the Judicial Council 
makes no pronouncement. It is not necessary that an accused shall be 
guilty on all charges made. If an accused is guilty on one or more major 
charges and no reversible error in the procedure of the trial is found, 
the Judicial Council will not interfere in the verdict pronounced by the 
county society and upheld by the state association. These appellants 
were found guilty by the board of directors of the Medical Society of 
Milwaukee County on two major charges of violation of the Principles 
of Medical Ethics of the American Medical Association, which action 
was sustained by the council of the State Medical Society of Wisconsin. 
There was no reversible error in the proceedings. 

“The action of the board of directors of the Medical Society of 
Milwaukee County and of the council of the State Medical Society of 
Wisconsin is approved.” 


Then there appear, Doctor, five names. Are you familiar with 
those parties whose names appear on this document? A.—Yes. 

Q.—Who is the first? A—John H. O’Shea, Spokane. 

Q.—The second? A.—John W. Burns, now deceased. 

Q.—Walter F. Donaldson. A.—Walter F. Donaldson, of 
Pittsburgh. 3 

Q—Edward R. Cunniffe. A.—yYes, Edward R. Cunniffe, 
of New York. 

Q.—And George Edward Follansbee. A.—George Edward 
Follansbee, of Cleveland, Ohio. 

Q.—Were you present in any capacity at that time, at the 
time this particular appeal was heard by these five members of 
the Council? A.—I was there during part of the hearing of the 
matter by the Judicial Council. That hearing was held in 
Atlantic City, at which time I was busily engaged in the House 
of Delegates and attended the meetings as much as I could. 

Q.—Government’s Exhibit 24, I should say 124, is identified 
as “Talley to West,” Feb. 16, 1938. Will you look at that 
letter and see if you can identify it as one having been received 
by you? A.—yYes, I received that letter. 

Here followed the complete correspondence with A. T. 
Talley and Drs. Walter A. Coole, Conklin and Follansbee cover- 
ing the matter of Raymond Selders and his membership in the 
Harris County Medical Society. 

Q—At the time you wrote this letter to Dr. Follansbee, 
were you Secretary of the Judicial Council of the American 
Medical Association? A.—Yes. 

Q.—And when you wrote this letter of April 21, 1938 to 
Dr. Follansbee, will you explain why in connection with enclos- 
ing the telegram of Dr. Talley you also stated the fact which 
you set forth in that letter? A—Simply for the information of 
Dr. Follansbee; he may not have had certain of that information 
and I transmitted it for what pu e it might serve. If it is 
permissible or admissible, I think it is possible that there is a 
mistaken statement in this letter, 


Q—Will you generally refer to the one you think is error? 
A.—tThe statement: 


“We were definitely informed that the United States Attorney for 
the District of Columbia has ruled that the Home Loan Bank Board 
had no legal authority for providing funds for the support of the Group 
Health Association, Inc.” 


I am not at all sure that it was the District Attorney of the 
re of Columbia that made that ruling; my recollection 
is that— 

Mr, Kelleher:—We object to this. 

Mr, Leahy:—What was that, Doctor? 

Mr, Lewin:—He has corrected the error. 

Mr, Leahy:—Don't you want to hear the correction? 

Mr. Lewin:—No. 

Mr, Leahy:—He is going to show whose name should have 
been in there. Well, was the error as to the fact or as to the 
name? 

The Witness:—It is an error, if it is an error at all, in the 
designation of the official. I have no disposition except to be 
fair in the matter. 


By Mr. Leahy: 


Mr, Leahy:—Directed to Dr. West on the official stationery 
of the American Medical Association. It reads: 


“Dear Dr. West: 


“Acknowledging receipt of yours of April 21 concerning the situation 
is Dr. Raymond E. Selders and the Harris County Medical Society of 

exas, 

“The telegram of A. T. Talley, Chairman of the Board of Censors, 
Harris County Medical Society, asking for an official opinion and ruling 
by the Council, is a rather mixed-up situation, on which I would not 
express an opinion without further information. Upon receipt of your 
letter of April 21 I immediately wired Dr. Talley as follows: 

‘Is Selders in good standing in County Society? Has error procedure 
been strictly followed? Send air mail constitution and by-laws county and 
State. 

“Up to this afternoon I have received no reply whatsoever. There 
would be a question in my mind of the jurisdiction of the Harris 
County Society to the extent of expelling a man for actions occurring 
so far away from the County Society as to be difficult of proof and 
also difficult to permit a defense by the accused. The statement in the 
telegram that the County Society would put this entire matter up to 
the Judicial Council of the American Medical Association as a primary 
organization for action, I believe, is not provided for in our constitution 
except on investigation of the circumstances by the Judicial Council and 
request by them for action by the president. The telegram also says that 
the trial comes up on the 27th of this month, which is today. It seems 
strange to me that they should go so far as to be up against the actual 
trial of the man before they come to the Judicial Council for advice. It 
looks to me like a very precipitated action, a situation in which I am 


not satisfied to place the Judicial Council in any position where just ~ 


criticism can be brought before them. I have not replied to Dr. Talley’s 
telegram and will not until I receive further word from him. 

“If you have any further information or any suggestions on this 
case I shall be pleased to receive them. 


“Sincerely yours, 
“George Edward Follansbee, 
“Chairman.” 


Here there was read into the evidence a complete statement 
by Dr. Walter A Coole in the case of Raymond Selders and the 
Harris County Medical Society. 

By Mr. Leahy:— 

Q.—Doctor, have you any independent recollection now of 
having had any further correspondence with the Harris County 
Medical Society or the Judicial Council of the American Medical 
Association in reference to this matter? A.—My recollection 
is, Mr Leahy, this matter received official consideration by the 
Judicial Council, and I think it is quite probable I communicated 
with the Harris County Medical Society to advise them of any 
conclusion that may have been reached by the Judicial Council. 

Q.—How often did the Judicial Council of the American 
Medical Association meet regularly? A—Well, it now, I 
believe, meets three times a year; they have three different 
meetings during the year, generally, as I recall, in the early 
part of the year; and it meets daily during the annual session 
of the Association, and has a third meeting later on in the year, 

Q.—When you say at the “annual meeting of the Associa- 
tion,” do you refer to the meeting of the House of Delegates? 
A—It is the annual session of the Association at which the 
House of Delegates convenes and transacts its business. 

Q.—Does the American Medical Association membership, as 
such, meet annually, as distinct from the House of Delegates? 
A—They have a scientific program, scientific exhibits, technical 
exhibits. 

Q.—And how often does the membership of the American 
Medical Association meet?) d—The scientific assembly js the 
scientific part of the organization, which meets during the week 
of Pe annual An ay ms sities gk a 

—And w te} you. er wt you about these 
exhibits? A.—The Scientific Exhibit is probably the largest and 
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most instructive of its kind ever developed by any organization. 
It is an exhibit in which scientific advancement in research and 
development in research; scientific advancement in the methods 
of treatment, diagnosis of disease, matters of that kind, are 
illustrated and demonstrated by those really responsible for the 
exhibit. Many times the most outstanding men in that par- 
ticular field. 

By Mr. Leahy: 

Q.—Doctor, this exhibit seems to close the correspondence 
between you and Dr. Follansbee, or the Board of Censors of 
the Harris County Medical Association. Do you recall whether 
the Judicial Council of the American Medical Association ever 
took any action with reference to Dr. Selders’ membership, 
referred to in this correspondence, which we have just read? 
A—I don't think it took any action with respect to Dr. Selders’ 
membership. It is my recollection that it finally decided that 
it had no jurisdiction of the matter as it then stood. That is 
my recollection. 

O.—And nothing further was done about it? 4d.—I think— 
if I am correct in my recollection of the affair—that nothing 
further was done by it except to notify the Harris County 
Medical Society that the Judicial Council had no jurisdiction 
in the matter, as it stood. 

_Q.—Can you tell us who Dr. Erskine is? A.—He is a physi- 
cian who resides in Cedar Rapids and who is, I believe, engaged 
in the practice of medicine in that community. 

O—After having glanced at the first sentence of this exhibit, 
can you tell us now, Doctor, whether you had any other occasion 
for the writing of the exhibit than what is expressed in that 
first sentence? A.—WNone in the world. 

Mr. Leahy: 

“Dear Dr, Erskine: 

“I have before me a copy of your letter of September 9 addressed 
to Dr. Fishbein. 

“T gather from your letter that you do not understand that the Group 
Health Association in Washington is a corporation engaging in the prac- 
tice of medicine. Inasmuch as our information has been to the effect 
that the practice of medicine by a corporation is illegal under the laws 
of many states and that many court decisions have been handed down 
declaring the practice of medicine by corporations to be illegal, and 
because the American Medical Association has opposed illegal practice as 
well as for other reasons perfectly obvious to those who are familiar 
with the facts, the American Medical Association has opposed the 
Group Health Association, Inc. The opposition of the American Medical 
Association has been based on the policies established by its House of 
Delegates, in which all constituent state medical associations are repre- 
sented by their own duly elected delegates. Incidentally, there has been a 
very persistent effort on the part of certain agencies and groups to 
make it appear that members of the administrative personnel of the 
American Medical Association had presumed to attempt to define the 
policies of the Association which, of course, is quite untrue. The officers 
and members of the official bodies and members of the administrative 
personnel of the Association have done nothing more nor less than try to 
comply with official instructions received from the House of Delegates 
and to maintain and carry out the policies established by that body. 

‘““With most cordial good wishes, I am 


“Very truly yours,” 


Q.—Is it or is it not a fact that the administrative heads of 
the American Medical Association have no control over estab- 
lishing policies of the American Medical Association? A.—It is 
a fact that they have nothing to do with the establishment of the 
policies of the American Medical Association. Those policies 
are established by the House of Delegates. 

Q.—What jurisdiction have the administrative personnel of 
the American Medical Association with respect to the policies 
other than to carry out the directions given by the House of 
Delegates? A.—Well, it is their simple duty to do what they 
can to maintain and carry out the policies established by the 
House of Delegates. It is a fact, of course, that under the con- 
stitution and by-laws the board of trustees is empowered to act 
for the House of Delegates in the interim between meetings of 
the House, and in certain instances matters have arisen in which 
action was essential and the Board of Trustees has then given 
instructions to the administrative personnel as to what should 
be done. 

Q.—Would you kindly look at the exhibit which I show you, 
Doctor, and see if you can identify it? A.—That is a copy of a 
letter which I addressed to Dr. Arthur W. Erskine under date 
of Sept. 29, 1938. f Ke eth 

Q.—Doctor, in the first sentence of this exhibit, which is No. 
129, dated Sept. 29, 1938, you said: 

“J have before me your letter of September 9 addressed to Dr. Fishbein 
to which is attached a copy of a letter addressed to you by Dr. A. H. 
Ww ‘oods.”” 


ou recall any other occasion for writing this exhibit 129 
ieee i answer the letter of September 9 which you therein 
mention? A.—I do not; no, sir. 


Mr. Leahy: 


“It seems evident to me that neither you nor Dr. Woods understand 
the situation that has developed in Washington. In the first place, Group 
Health Association, Inc., is a corporation engaged in the practice of 
medicine. The laws of many of the states and of the District of 
Columbia itself contain provisions declaring practice by corporations to 
be illegal. While it is true that one of the Judges of the United 
States District Court for the District of Columbia, a trial court, not an 
appellate court, has handed down a decision declaring Group Health 
Association, Inc., to be legal, the fact remains that the United States 
District Attorney for the District of Columbia specifically ruled that 
Group Health Association, Inc., was a corporation illegally engaged in 
the practice of medicine, and the Corporation Counsel of the District of 
Columbia expressed his opinion to the effect that Group Health Associa- 
tion, Inc., was unlawfully engaged in the insurance business, Since the 
decision of the United States District Court for the District of Columbia a 
suit has been instigated by individual physicians in Washington seeking a 
decision from a higher court as to the legality of the activities of the 
Group Health Association, Inc. 

“With respect to the activities of the Department of Justice pertaining 
to the American Medical Association, I am sure that you will be interested 
to know that we have never had any communication whatever from the 
Department of Justice with respect to this matter, although various 
newspaper statements have been released by an official of the Department 
of Justice which, designedly or not, have undoubtedly poisoned the public 
mind against the organized profession in the United States. The timing 
of these newspaper releases has been a most interesting factor in the 
situation. The facts about these matters were submitted to the House 
of Delegates at San Francisco as well as to the House of Delegates at 
the special session held in Chicago last week, and the officers and members 
of the administrative personnel of the Association have been given definite 
instructions by the House of Delegates, which is the policy-making body 
of the Association. 

“The American Medical Association has announced that it has no 
objection whatever to any fair and reasonably conducted investigation of 
its affairs by any official agency. As a matter of fact, an agent of the 
Federal Bureau of Investigation has recently visited the offices of the 
‘Association and has been shown everything that he asked to see. In my 
opinion it is highly important to remember that the Department of 
Justice has sent no communication about the matter to the officers of the 
‘American Medical Association, nor did it make any effort whatever to 
ascertain from the Association itself any facts pertaining to the matters 
referred to in these newspaper releases.” 


By Mr. Leahy: 


Q—Have you any independent recollection, Doctor, of what 
the Erskine letter was, other than what is indicated in your 
reply thereto, in this exhibit? A.—I have no definite recollec- 
tion about it, Mr. Leahy. That is, I have no recollection that 
is clear enough to attempt to recite what was in the letter, but 
I take it that that is an effort to answer any statements that 
may have been made in the two letters, one, I believe, from 
Dr. Erskine, and the other from Dr. Woods. 

Q—Do you know who Dr. Erskine is? Alesse have 
met him, I think, several times. He is a practicing physician 
in Iowa. 

Q—Do you know Dr. A. H. Woods? A.—If I do, I do not 
now recall him. 

Q.—Do you recall now, Doctor, whether it was or was not a 
fact that agents of the Federal Bureau of Investigation were 
in the offices of the American Medical Association at or about 
this time? A.—Yes, sir. 

OQ.—What opportunity were they given to inspect the files of 
the American Medical Association? -d.—There were several 
of them there at various times, and I think they were all told 
they were quite at liberty to see anything that was in the office. 

Q.—Do you recall whether or not any communication was 
ever received from any official of the Department of Justice to 
“ascertain from the Association itself any facts pertaining to the 
matters referred to in these newspaper releases”? 

Mr. Kelleher:—I object to that. It is immaterial. 

Tue Court:—I think you have a right to ask him whether 
the facts stated in there are true. I do not see any reason for 
taking it up in detail, 

Mr. Leahy:—No; I am not going to, your Honor. 

Tue Court:—Will you read the question, Mr. Reporter? 

(The pending question was read by the reporter as above 
recorded.) 

The Witness:—Shall I answer that? 

Tue Court:—I have stated that the witness may state 
whether the facts stated therein are correct. 

Mr, Leahy:—That is a quotation from the letter, 

The Witness:—If any communication was ever received from 
the Department of Justice it certainly never came to my atten- 
tion—that is, pertaining to the facts of the situation as it had 
developed. We had communications in the form of subpoenas. 
plenty of them. 

By Mr. Leahy: 

Q.—I show you now Exhibit 132, which is dated Oct, 8, 1938 
and appears to be a carbon copy of a letter again to Dr, Erskine, 
president of the Iowa State Medical Society, and I ask you if 
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you can identify that? 4.—Yes, sir. I identify that as a letter 
which I addressed to Dr. Erskine under date of Oct. 8, 1938. 

O.—I will ask you, Doctor, if the first sentence of this letter 
indicates the receipt of any letter by you to which that was a 
reply? A.—It indicates the receipt of a letter from him under 
date of Sept. 30, 1938. 

Q.—Do you recall now whether you had any occasion to write 
this exhibit 132 other than in reply to his letter of September 
30? A—No, sir; none whatever, 

Mr. Leahy: 


“Your letter of September 30 was received in due time. I do not know 
how I can convince you that the statements made in my letter are not 
mistakes, other than to assure you that I know exactly what I said and I 
know that the situation is as stated.” 


(The rest of this letter again discussed fully the record and 
the question of the legality of G. H. A.) 


By Mr, Leahy: 


Q.—Doctor, I am now showing you Exhibit 133, which is 
dated Oct. 12, 1938 and appears to be a carbon copy of an 
original directed to one Dr. Fred Hammerly, Long Island 
College Hospital, Brooklyn. Will you kindly glance through 
that exhibit and see if you can identify it for us? A—Yes, sir. 
I identify it as a copy of a letter which I addressed to Dr. Fred 
Hammerly under date of Oct. 12, 1938, 

Q.—Doctor, what occasion had you for writing this letter 
other than in reply to a letter received by you from Dr. Ham- 
merly dated September 24? 4A.—None in the world. My recol- 
lection is that a letter came to me that was addressed to Dr. 
Fishbein and was referred to me for reply, and I replied. 

Mr. Leahy:—It is directed to the address indicated on the 
date already mentioned, and it reads as follows: 


“T have before me your letter of September 24 addressed to Dr. Morris 
Fishbein and referred to me for reply. 

“My information is to the effect that Group Health Association, Inc., in 
Washington, D. C., is a corporation established for the purpose of pro- 
viding medical service to its members through the instrumentality of an 
employed group of physicians. 

“Very truly yours.” 


(The rest of this letter was like previous letters.) 
By Mr. Leahy: 


Q.—Doctor, in writing’ this letter to Dr. Hammerly, which 
I have just read, did you or did you not state truthfully and 
accurately what information you had with reference to the mat- 
ters and things about which you wrote? A.—Surely I did. 

Q.—Have you any independent recollection now of the 
occasion for writing those facts? A.—My recollection is that in 
this letter of Dr. Hammerly he asked for information about 
Group Health Association, and I have a more or less distinct 
recollection to the effect that he was contemplating possible 
connection with that organization, and I simply stated to him 
the facts as I knew them, as I believed I knew them, and I 
offered him no suggestion whatever, other than to state the 
facts as I believed I had them. 

Q—I will now show you Exhibit 149, which appears to be 
a carbon copy of a letter which you wrote to Dr. Holman 
Taylor on Nov. 9, 1938. Will you kindly look at that and see 
if you can identify it to be as described? A—I think I wrote 
this letter to Dr. Holman Taylor under date of Noy. 9, 1938. 

Mr, Leahy:—It is dated and addressed as indicated: 

“I am very greatly obliged to you for your kindness in sending me a 
copy of your letter addressed to Dr. Walter A. Coole, Secretary of the 
Harris County Medical Society, and a copy of the letter addressed to 
you by Mr. C. T. Freeman. I do not have available a copy of the 
constitution and by-laws of the Harris County Medical Society, but, gen- 
erally speaking, there is a provision in the constitution and by-laws of 
many component county medical societies that membership in these societies 
shall be limited to local registered reputable physicians who reside and 
practice within the counties immediately concerned. 

“It is my understanding that the gentleman referred to in the cor- 
respondence which you sent me is not engaged in practice in Harris 
County, but that he is actually engaged in the service of a corporation 
ina jurisdiction entirely outside the state of Texas. 


; The by-laws of the American Medical Association specifically provide 
that— 

“4 member of a constituent association who removes to and engages 
in the practice of medicine at a location in another state in which 
there is a constituent association shall forfeit his membership in this 
Association and the secretary shall remove his name from the roster 
of the members of the American Medical Association unless within one 
year after such change of residence he becomes a member of the con- 
stituent association in the state to which he has moved.’ 

“With most cordial good wishes, I am”’— 


By Mr, Leahy: 

OQO—Doctor, have you any independent recollection of the 
occasion for writing the letter which I have just read? 4.—Well, 
apparently I had received from Dr. Holman Taylor a copy of 


a letter which he had addressed to Dr. Coole, Secretary of the 
Harris County Medical Society, and a copy of a letter addressed 
to Dr. Taylor by Mr. C. T. Freeman, and this letter was 
written in reply to those communications, in so far as it applies; 
and it does apply. ; 

Q—Do you recall now whether or not the letters to which 
this was a reply called for information or something of that 
character? A.—I think they must have done so, since I quote 
the by-laws of the Association with respect to membership in a 
constituent association after a certain period of time, as it 
relates to membership in the American Medical Association. 

Q.—Doctor, can you tell us now whether or not your con- 
nection with or relation to Group Health Association is pretty 
well indicated by these letters which we have just asked you 
about? A.—I am not sure that I understand your question. 

Q.—Can you recall now whether or not you performed any 
other acts or did anything else concerning Group Health Asso- 
ciation other than what has already been brought’ to your 
attention? A—No; I cannot; other than as I have testified 
on this stand, 

Q.—I mean, in general, from reading all of these letters. 
If you can, would you kindly indicate anything which may have 
escaped my attention in trying to refresh your recollection? If 
there was any act done or statement made to any one on any 
occasion with reference to G. H. A,, if you can recall it will 
you kindly state it? A.—AII I can say in reply to that question, 
Mr. Leahy, as I have already stated, is that what I did was 
concerned with the collection of facts for the purpose of publish- 
ing the facts, and of course these letters speak for themselves. 

Q.—Now, Doctor, I want to ask you if in doing what we 
have just reviewed with you, you combined and conspired 
together with any one for the purpose of restraining trade in 
the District of Columbia? A —TI never conspired with any one 
consciously in my life, for any purpose that I know of. 

Q.—(reading from indictment) : 

“(1) For the purpose of restraining Group Health Association, Inc., 
in its business of arranging for the provision of medical care and hos- 


pitalization to its members and their dependents on a risk-sharing pre- 
payment basis’’? 


A—I never conspired for that purpose, either. 


“(2) For the purpose of restraining the members of Group Health 
Association, Inc., in obtaining, by cooperative efforts, adequate medical 
care for themselves and their dependents from doctors engaged in group 
medical practice on a risk-sharing prepayment basis’? 


A—No, Sir. 


“(3) For the purpose of restraining the doctors serving on the medical 
staff of said Group Health Association, Inc., in the pursuit of their 
callings’? 


A—No, Sir. 
Q— 


“(4)_ For the purpose of restraining doctors (not on the medical 
staff of Group Health Association, Inc.) practicing in the District of 
Columbia, including the doctors so practicing who are made defendants 
herein, in the pursuit of their callings’? 


A—No, Sir. 
O— 


“(5) For the purpose of restraining the Washington hospitals in the 
business of operating such hospitals’? 


A—No, Sir. 

Q.—Doctor, what information had you, if any, with reference 
to what was being done with regard to Washington hospitals 
during this period we have been inquiring about, more par- 
ticularly from Jan. 1, 1937 down to Dec. 20, 1938? A— I had 
absolutely no information about it, unless it was purely incidental 
to statements that I may have seen in newspapers, particularly 
in Washington newspapers. 

Q—You will recall that on yesterday afternoon, in looking 
at the abstract of the minutes of the meeting of November "3 
in Chicago, you stated that the abstract did not correctly quote 
you as to what in accordance with your best recollection you 
stated with regard to a question put to you therein by Dr, 
Hooe to the Spee — Pree : 

“Do you not think it is reasonable for the Washin 
hospaass 9 agree with the opinion which Dr. Hooe on 
expressed” — 

Mr. Lewin:—Did we not have this yesterday? 

Mr. Leahy:—No; I am just asking about it now. 


By Mr. Leahy: 
Q.—Do you recall to what I refer, Doctor? A—Yes, sir, 
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O.—Did you or did you not, when that-statement was made, 
have any reference to agreeing with Dr. Hooe or Dr. McGovern 
or anybody else in that conference to restrain Washington 
hospitals? A—Never in the world. I think even that statement 
that is attributed to me indicates that I clearly felt that the 
hospitals had the right and the duty to choose their own staffs. 

O.—I want to ask you, Doctor, whether under these rules— 
and these rules refer to the Principles of Medical Ethics of 
the American Medical Association—so interpreted, that is, as 
interpreted and applied by the American Medical Association 
and its affiliated and constituent and component societies, that the 
defendant American Medical Association and its affiliated con- 
stituent and component societies can and frequently do con- 
demn as unethical group medical practice on a_risk-sharing 
prepayment basis principally because such practice is in business 
competition with and threatens the income of doctors engaged 
in practice on a fee-for-service basis, and particularly doctors 
so practicing who are members of the defendant American 
Medical Association and its affiliated constituent and component 
societies. A.—I deny that statement absolutely. There is no 
such purpose in the mind of the American Medical Association. 

O.—Doctor, in the declaration or interpretation of Principles 
of Medical Ethics by the American Medical Association and its 
affiliated constituent and component societies does it, in that 
interpretation, take into consideration that risk sharing pre- 
payment group medical practice threatens the incomes of 
doctors engaged in practice on a fee-for-service basis? dA— 
Well, I think it is true that in some instances they have threat- 
ened the income, but that is not the purpose of the American 
Medical Association in opposing such plans as it has opposed. 

Q.—Is the opposition of the American Medical Association 
to schemes of group practice, prepayment or otherwise, based 
upon any competition in dollars and cents between the members 
of the American Medical Association and those groups? A.— 
If it is, I have never heard of it, sir. 

O.—What is the basis of the opposition of the American 
Medical Association to those group plans? A.—The basis of 
the opposition of the American Medical Association to such 
schemes as it has opposed has been due in practically all 
instances to the unsoundness of the plan— 

Tue Courr:—I think you went into this yesterday. 

Mr. Leahy:—Did I, your Honor? 

Tue Courr:—I think you did. 

Mr. Leahy:—Then I do not want to repeat. 

By Mr. Leahy: 

O.—Could you tell us, please, to clear up a point that seems 
to be a bit obscure in our minds just how are the principles of 
ethics of the American Medical Association controlling, if 
they are, on constituent or component societies? A.—I think 
it is true, Mr. Leahy, that every constituent state and territorial 
association, with one exception, has fully adopted the Principles 
of Medical Ethics of the American Medical Association as the 
principles of medical ethics of its own, and I think it is true that 
in practically every instance component county societies of the 
constituent associations have likewise adopted the Principles of 
Medical Ethics of the American Medical Association. 

Q.—Will you tell us whether such adoption is voluntary or 
obligatory? A.—So far as I know, sir, it is voluntary. There is 
one state association that has its own code of ethics. How- 
ever, it is quite similar to the Principles of Medical Ethics of 
the American Medical Association. I have recently been 
informed by one of its most active members who has occupied 
an official position, that it also observes the Principles of Medi- 
cal Ethics of the American Medical Association, That is the 
Medical Society of the State of New York, so that you may 
know definitely what it is. 

Q.—Doctor, do you consider that the Principles of Medical 
Ethics are reasonable regulations of professional conduct in the 
practice of medicine? 

Mr. Lewin:—Objected to as argumentative. 

Mr. Kelleher:—And it calls for a conclusion. 

Mr. Leahy:—Oh, no. This man is thoroughly familiar with 
those principles. He is an expert, 
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DIRECT EXAMINATION (RESUMED) 

Mr. Leahy:—There was a pending question, if your Honor 
please, as to reasonable regulations of professio conduct in 
the practice of medicine. 

The Court :—He may answer. 

The Witness:—I consider them to be so, yes. 


.M.A. ET AL. 


CROSS EXAMINATION 
By Mr. Kelleher: 


OQ.—Let me show you what appears to be a_photostatic copy 
of the minutes of the Board of Trustees for Sept. 15-17, 1938, 
Will you identify that document? A.—I think that is a photo- 
static copy of a section of the minutes of the Board of Trustees. 

Mr. Kelleher:—I1 offer that in evidence. 

Mr. Leahy:—Is there any way of fixing the date of that, 
Mr. Kelleher? 

Mr. Kelleher:—The document shows it is from the minutes 
of September 15-17. Any objection? 

Mr. Leahy:—No special objection, your Honor. 

Tue Courtr:—It will be admitted. 

Mr. Kelleher:—This document reads as follows: 

Tue Court:—What is the number of that? 

Mr. Kelleher :—658. “Sept. 15-17, 1938. 


“Representatives of the Medical Society of the District of Columbia: The 
representatives of the Medical Society of the District of Coluntbia came 
before the Board and presented information relative to the situation in 
Washington. No action was taken.” 


By Mr, Kelleher: 


O—Dr. West, do the minutes correctly reflect who were 
present at this meeting? A.—I don’t think there are any names 
mentioned. 

O.—At the top it says 


“At the meeting of the Board of September 15-17—Present,” 


and then are listed those present. d.—Yes, all whose names are 
there are members of the Board, are ex officio members of the 
Board, or members of the administrative staff of the American 
Medical Association. 

Q.—And they were present at this meeting? A.—lI presume 
they were, because the minutes show it. 

O.—You kept the minutes? A—No, the Secretary of the 
Board did that. 

Q.—Do you recall this meeting? A.—I have no recollection 
of it, as to who was there. 

Q—Do you recall who came there as representatives of the 
District Medical Society? A.—No. 

Q.—Is it true that whoever appeared reported on the Group 
Health Association at that time on the controversy here in the 
District of Columbia? A—According to the minutes. 

O—Is it true that the report made by the representatives 
of the Society was concerning Group Health Association and the 
controversy between it and the Society? A.—The minutes so 
state, I believe. 

O.—Well, the minutes state “relative to the situation in 
Washington, D. C.”: I presume that was Group Health? A— 
I presume it was. 

O.—You will recall, Dr. West, that this morning it appeared 
from the minutes of the meeting of the Board of Trustees that 
you were authorized to present the facts concerning Group 
Health to the Secretaries and Editors’ Conference? A.—Yes. 

O.—And you did so? A.—Yes, in a very general way. 

O.—Now, does that Conference meet yearly? A.—It meets 
every year unless there are some circumstances arising to 
prevent it; it didn’t meet this year. 

Q.—And does that Conference include the editors of all 
state societies; and the secretaries? A.—Yes. ; 

O.—And I suppose Dr. Fishbein attends, because he is 
Editor of THE JourNAL? A.—He does if he is in Chicago. 

O—Who was E. A. Hines in 1937? A.—Dr. E. A. Hines, 
who recently died, was for some thirty-five years, I think I am 
correct in stating, the secretary of the Medical Society of North 
Carolina. 

O.—And was he chairman of the Secretaries’ Conference 
in 19372 A.—I can’t recall that; I don’t remember. 

O.—It is customary for that Conference to elect a chairman? 
A.—Yes, somebody nominates one and he is elected. 

O.—How about other officers? A.—They do not elect any 
other officers than the chairman. 

O.—Do they keep minutes? A—No, they usually have a 
stenographic report of the conference, For many years the pro- 
ceedings of that conference were published almost in full, but 
they do not do that any more. 

fe They were published in Tue JournaL? A.—No, ub- 
lished originally in the American Medical Association Bul etin. 

O.—And when the Bulletin was taken over by THE JouRNAL, 
the proceedings of that conference were published in THE Jour- 
Nat? A.—It was not taken over by THE JouRNAL; it stopped. 

O.—And whatever publicity functions the Bulletin performed 
were performed thereafter by THe JourNnaL? A.—Not all of 
them, but within the last year or two,—I don’t recall just how 
long—there has been an organizational section of THe JourNAL 
Fi wht such matters formerly discussed in the Bulletin are 

iscussed, 
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Q.—Do you recall that a stenographic report of the meet- 
ing of the Secretaries’ Conference in 1937 was kept? A— 
I think there was a stenographic statement of the Conference. 

O—Now, Dr. West, as I understand your testimony, it 
is that the Principles of Medical Ethics, a copy of which I 
haye in my hand, has been adopted by every state society in 
the country except one and are binding upon the society and its 
members? A.—I think I said that is true. 

Q.—And I believe you also testified that every constituent 
society or component society rather, has done likewise? A.— 
I think that is true; practically all of them. 

Q.—And isn’t it true also that every member of the American 
Medical Association is bound by these principles of ethics? 
A—Yes, supposed to be. 

Q.—And isn’t it also true that the American Medical Asso- 
ciation expects that the component or constituent societies will 
discipline members of the American Medical Association who 
violate these principles of ethics? A.—It is expected that they 
do so if they think it is justified. 

Q.—But if there is a violation of the principles of ethics, 
medical ethics, the American Medical Association expects its 
constituent or component societies to institute disciplinary pro- 
ceedings for such violation, does it not? A—It expects the 
component state and county societies to do what ought to be 
done. 

Q.—But isn’t it true that the American Medical Association 
expects the local societies to enforce these principles of medical 
ethics? A.—It is so provided in the constitution and by-laws 
of the societies themselves, to a certain degree at least. 

Q.—And doesn’t the American Medical Association expect 
the societies to do that? A—The American Medical Associa- 
tion brings no compulsion— 

Q.—I am not asking you that: I am asking you whether 
the American Medical Association doesn’t expect its societies, 
component and constituents, to enforce the principles of medical 
ethics. A.—In so far as they should be enforced I should say so, 
yes, in a way. 

Q.—I think it is true, is it not, that whenever you offered 
any advice in these letters which you wrote, and which Mr. 
Leahy went over with you this morning and yesterday, you 
wrote consistently with the policy of the American Medical 
Association. .4.—I wrote consistently with what I understood 
to be the policy of the American Medical Association, yes. 

Q.—And the same thing is true as to what you did in rela- 
tion to Group Health Association? A—Yes. 

QO.—Now you testified yesterday that the Judicial Council 
of the American Medical Association had jurisdiction only to 
pass upon matters of law and procedure, is that true? A—In 
appeals. 

Q.—In appeals, yes. A—yYes. 

Q.—Isn’t it also true that the Judicial Council also has 
jurisdiction over all matters of ethics? A.—The by-laws, if 
you will get me a copy—I have a copy if you will permit me to 
read it. Here it is in the by-laws. Can I read from this copy? 

Q.—What page are you on? Page 22, I believe, is the 
section that is relevant. A.—This is Chapter IX of the by-laws, 
Section 1. 

“Duties of Standing Committee or Councils. : 

“Section 1. The Judicial Council. The judicial power of the Associa- 
tion shall be vested in the Judicial Council, whose decision shall be final. 
This power shall extend to and include: 

“(1) All questions involving fellowship in scientific assembly or the 
obligations, rights and privileges of fellowship. 

“(2) All controversies arising under this constitution and by-laws, and 
under the principles of medical ethics, to which the American Medical 
Association is a party; and 

(3) (a) Between two or more recognized constituent associations, (6) 
between a constituent association and a component society or societies of 


another constituent association or associations or a member or members of 
another constituent association or other constituent associations and— 


Tue Courr:—Doctor, the question is merely as to the 
jurisdiction of the Council as to medical ethics. I think he has 
read that. 

Mr. Kelleher:—Which is in the second complete paragraph 
on page 22. 

The Witness:—There is another section, I presume, that is 
admissible under your question which says: 


“The Judicial Council shall have jurisdiction on all questions of ethics, 
and in the interpretation of the laws of the organization.” 


By Mr, Kelleher: 

Q.—Yes, so that it is true, is it not, that the question of 
whether any particular act as found to have been done by a 
local society violates the principles of medical ethics ultimately 
depends upon the Judicial Council of the American Medical 
Association? A.—I presume that is true, but I have never known 


in all my experience any times when any questions have been 
brought before the Judicial Council—probably one or two 
exceptions—of the nature or kind implied in your question. 

Q—It is true, however, when you say that the Judicial 
Council passes on legal questions only, that it does pass— A— 
On appeals. 

QO.—Yes, on appeals, that part of the legal question is the 
question of whether a given state of facts violates the principles 
of medical ethics of the American Medical Association? A, 
Well, I offer it as my opinion that the Judicial Council may find 
it necessary to hear statements concerning what is involved 
in an appeal in order that it may determine whether or not 
the procedure was properly taken, 

Q.—I want to leave the question of procedure out of it. 
Suppose, taking the Ross-Loos case, suppose the American Medi- 
cal Association had found that Drs. Ross and Loos had 
received a fair hearing by the County Society in California, 
and the State Society, wouldn't it have then been necessary for 
the Judicial Council to determine whether the conduct of those 
doctors, Ross and Loos, violated the principles of medical 
ethics of the American Medical Association? 1.—I think that 
would depend altogether on the nature of the appeal, the question 
involyed. 

Q.—I understand. Suppose the appeal was such that it would 
be possible for the Judicial Council to pass on the question as 
to whether or not these principles of medical ethics had been 
violated: wouldn't it do so? A.—If it was required in passing 
on the appeal to do so, I assume the Council would. 

Q.—And as a matter of fact in the Baird case, known as 
the Texas Street Railway case, the Judicial Council thought 
the conduct of these Texas doctors violated the principle of 
medical ethics of the American Medical Association and— 

Mr, Leahy:—I object; the opinion speaks for itself. 

Tue Court:—If the opinion is here, let’s have it. 

Mr. Kelleher:—I am not going to read the opinion; I just 
want to point something out to the witness. 

Tue Courr:—Is there anything, any evidence in the record 
concerning that case? 

Mr. Kelleher:—The opinion is in. 

Mr. Leahy:—No evidence. 

Mr. Kelleher :—The opinion, it is in evidence. 

Tue Courr:—That is what I refer to. You might call his 
attention to some particular paragraph if you desire. 


By Mr. Kelleher: 


Q.—Isn't it true that the Judicial Council in the decision con- 
tained in Exhibit 144, held that the plan of the Texas doctors 
was contrary to sound public policy and therefore violated 
the principles of ethics # the American Medical Association ? 
A.—I haven't seen this that I can recall in a long, long time. 

Q.—Mr. Leahy showed it to you yesterday. 

Mr, Leahy:—Is that away back in 1932? 

The Witness:—1932, yes. 

Q.—Will you answer my question now, didn’t the Judicial 
Council conclude that the conduct of the Texas doctors involved 
in this case, the opinion of which is contained in Exhibit 
144: Didn't the Judicial Council conclude that the conduct 
was unethical, because contrary to sound public policy? 

Mr. Leahy:—I submit it speaks for itself. 

Mr. Kelleher:—I am cross examining him on his statement 
yesterday that the Judicial Council passed only on questions 
of law and procedure. 

Mr. Leahy:—It still speaks for itself. 

Tue Covurr:—Yes, it does, but I don’t intend to have it 
all read. 

Mr. Leahy:—He is asking for an opinion as to what the 
document holds. 

Tue Court:—The question was whether the Council in that 
case put their decision upon the construction of medical ethics. 
He can answer that; he has the decision before him. 

The Witness:—That decision, as I read it, contains a state- 
ment to the effect that “the Judicial Council is of the unanimous 
opinion that this type of contract is unethical on the basis of 
being contrary to sound public policy.” 


By Mr, Kelleher: 

Q.—So in that case, the Judicial Council did pass upon the 
ethics of these particular doctors, 

Tue Courr:—That is argumentative. 


By Mr. Kelleher: 

Q.—All right, your Honor, Isn't it true that the Judicial 
Council is the final authority on the interpretation of the prin- 
ciples of legal medical ethics as pronounced by the House of 
Delegates? If there has been an appeal from findings and 
decision of a local society, that is true, isn't it? 4A—lIt is so 
stated in the by-laws which are read to you. 
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O—That is correct. A.—That is what the by-laws say. 

O.—So that if, as a matter of fact, the principles of medical 
ethics, as interpreted by the Judicial Council prohibited, as 
unethical conduct, group practice on a prepayment basis, isn’t 
it true that the Judicial Council would finally pass upon such 
matters? 

Mr. Leahy:—Objected to as argumentative. 

Tue Court:—It is quite argumentative. 


By Mr. Kelleher: 


O.—AIl right, your Honor, I will come to something more 
concrete. Yesterday, I believe you testified that there was no 
general policy of opposition to group practice on the part of 
A. M. A,, is that true? A.—I did. 

Q.—And group practice doesn’t necessarily involve prepay- 
ment, does it? |.—No. 

Q.—There may be a group of doctors associating themselves 
together to supply medical care on a fee-for-service basis? 
A.—That is correct, and I understand that there are plans for 
providing medical service that are not even prepayment plans. 

Q.—I am now addressing your mind to group practice on a 
fee-for-service basis? A.—There are a number of such plans. 

Q.—And so long as the doctors in those plans conform to 
the principles of medical ethics, of course, the A. M. A. has 
no policy of opposition toward such plans? d.—The A. M. A. 
—as I testified yesterday—adopted at Cleveland— 

Q.—lI don’t mean to interrupt you, Doctor: I now would 
like to find out, break down this group practice. A.—I think 
the matter of professional ethics would be involved, yes. 

O.—But so long as the doctors were engaged in group prac- 
tice on a fee-for-service basis, and so long as those doctors are 
otherwise ethical, the A. M. A. doesn’t oppose such plans? 
A—It doesn’t oppose them unless it should be convinced by 
an investigation of the facts that the quality of services rendered 
is of an unworthy or unsatisfactory nature. That is covered 
by the rules and principles of ethics. 

OQ.—But so long as the quality of care is adequate, and the 
doctors are ethical, there is no opposition to group practice on 
a fee-for-service basis? A.—No. 

Q.—Isn’t it also true that within the last two years medical 
societies have sponsored prepayment plans which are approved 
by the American Medical Association? A.—Absolutely, and 
that is why those principles were adopted at the Cleveland 
session. 

O.—And so long as those plans, those prepayment plans, are 
sponsored by societies and permit all members of the society to 
participate, they conform with the standards of the American 
Medical Association? A—If they are established after an 
investigation of the needs for such plans, and if they conform 
to the ten principles adopted by the House of Delegates for 
the guidance of such societies, why they are; and there is no 
objection; they are understood to be experimental. 

Q.—And those prepayment plans sponsored by the local 
societies, to which the American Medical Association voices 
no opposition, do not involve group practice, do they? A.— 
That would depend on the interpretation of group practice. 
They do not involve group practice in the general acceptation 
of the term. 

Q.—As a matter of fact in those plans every member of the 
society who so desires may participate? A.—Yes. 

Q.—I now want to address your mind to group practice on a 
prepayment basis. I think it is true, is it not, that the Ross- 
Loos Clinic in Los Angeles is engaged in group practice on a 
prepayment basis? A.—lIt is engaged in operating a medical 
service plan on a prepayment basis. 

Q.—But doesn’t it involve group practice? A.—That organ- 
jzation was originally engaged in group practice as other 
physicians have been engaged in group practice, and then they 
altered their procedure by adopting a plan whereby contracts 
for medical services were sold. 

Q.—But I am now trying to address your mind to the rela- 
tionship of the staff: Is that not group practice? A—lIt is 
group practice in the sense they have a number of physicians 
who are in the organization. : 

—And they have physicians for the various specialties and 
general practitioners, isn’t that true? A.—I don’t know how 
many specialties are represented; I think they do have some 

ists. 
pr fs within the common acceptation of the term they 
are engaged in group practice, are they not? A.—They are 


d in the operation of a medical service plan. 
mer Pes it group practice? A—lt wouldn’t be in the gen- 
eral acceptation as applied to physicians who are not selling 
contracts. ‘ P See ae 
O.—Is it your testimony that the only thing which is group 
ractice within the general acceptation of the term is practiced 


br a group on a fee-for-service basis? A.—The general 
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acceptation of group practice is where a group of practicing 
physicians grouped together for the purpose of improving their 
own services and do not sell contracts; and those groups who 
engage in and operate a plan for medical services under con- 
tracts are usually called medical service plans. 

Q—So that your testimony yesterday that there was no 
opposition by the American Medical Association to group prac- 
tice had no reference to plans which involve a group of doctors 
who sold their services on a contract basis? A.—No, there are 
such plans as that. 

Q—I want to know whether your testimony yesterday that 
the American Medical Association didn’t oppose group practice 
was addressed to plans of this kind; those plans, involving 
prepayment, by a group of doctors who contract to supply the 
services to a group of individuals? A.—lI can probably answer 
your question better by telling you that there are plans, medical 
service plans—consumer if you prefer—that are in operation 
today that have been approved and have never been objected 
to, in so far as I have knowledge, operated by societies in the 
counties in which they are located; and I can name some of 
them if you want me to. ; 

Q.—I want to know whether your testimony yesterday that 
the American Medical Association had no policy of opposition 
to group practice, whether that testimony was intended to apply 
to plans like the Ross-Loos Clinic, and plans like Group Health. 
A.—It would depend entirely on whether they came within the 
Peunciples adopted by the House of Delegates and principles of 
ethics. 

Q.—Of course, that is the ultimate criterion. Now, isn't it 
true that the American Medical Association doesn’t believe 
that plans like the Ross-Loos Clinic, like Group Health Asso- 
ciation, do not fall within the principles of medical ethics of 
the American Medical Association? A.—I don’t believe I can 
safely answer that question for the American Medical Associa- 
tion, in so far as the Ross-Loos is concerned. 

Q.—I want your testimony as general manager, then. 4A.— 
My own opinion is, as I have stated in the letters presented 
eerecday, that there is danger in such plans, in many of such 
plans. 

Q.—And don’t you feel that such plans as the Ross-Loos 
Clinic are unethical because contrary to sound public policy? 
A—Mr. Kelleher, I wouldn’t say what my opinion about that 
is today, because I don’t know what their procedure is now, but 
there was a time when I didn’t hesitate to say that I thought 
they were unethical. 

O.—About 1936? A.—I can’t tell you about that. 

O.—But at some time between 1930 and 1941, you did con- 
sider it unethical? A.—Yes. 

O.—Even though its quality of medical care was good? A— 
At that time I didn’t believe the quality of medical care which 
was being furnished was good. 

Q.—Didn’t you believe the quality of medical care was good 
in 1936, as supplied by the Ross-Loos Clinic? A.—I think; I 
have no faculty for remembering dates. 

O.—Let me see if I can refresh you. dA.—I think there was 
a letter in which I expressed the opinion on the basis of 
information then before me that the services rendered by that 
particular group was good service. 

O.—That was in your correspondence with Dr. Freiberg? 

Mr. Leahy:—What exhibit is that? 

Mr. Kelleher:—141, addressed to Dr. Freiberg. 


“T am informed that Doctors Ross and Loos are thoroughly competent 
physicians and that they have associated with them young men who are 
well qualified. I have heard from various sources that the Ross-Loos 
Clinic actually delivers good medical service.” 


You wrote that letter? 4.—Yes, and I stand squarely behind 
it, 

Q.—And that was on Feb. 6, 1936? A.—Yes, that was the 
information that I had at that time. 

—And at that time didn’t you still consider it was never- 
theless unethical because contrary to sound public policy? A.— 
I don’t think I expressed any opinion as to the ethics of the 
thing since that time. If I knew what the Ross-Loos people 
were doing; how they were operating at this time I could 
tell you— 

Q.—I am talking about 1936, Didn’t you at_that time advise 
Dr. Freiberg that you considered that the Ross-Loos Clinic 
was unethical, as being opposed to sound public policy? 
Mr. Leahy:—I object; if it is in the letter show him the 
etter. 

Mr. Lewin:—He has the letter. 

Tue Courr:—Point out the part to him. 

The Witness:—There isn’t a word in that paragraph about 
the Ross-Loos Clinic, sir, that I can see. 
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By Mr. Kelleher: 

Q.—Isn’t there a reference to the Ross-Loos Clinic in the 
second paragraph? 4.—That is not the paragraph you directed 
my attention to. 

Q.—All right, read the second paragraph then. A—TI stated 
in this letter that while I had frequently heard that the clinic 
mentioned—and somebody has written in there “Ross-Loos.” 

O.—Whose handwriting is that; isn’t that your secretary? 
A—Not that I know of. 

OQ.—Well, you were talking about the Ross-Loos Clinic, were 
you not? A.—TI couldn’t tell you that unless I had the whole 
correspondence. 

Q.—Well, here it is (handing document to the witness). 
A—Here is a letter of Feb. 6, 1936, I wrote to Dr, Freiberg, 

Q.—In that letter didn’t you discuss the Ross-Loos Clinic? 
A,—Yes, the Ross-Loos Clinic is mentioned, 

Q.—That was Feb. 6, 1936, and in March didn’t you hear 
from Dr, Freiberg that a doctor in Cincinnati was considering 
starting a clinic like the Ross-Loos Clinic, and that the Cincin- 
nati Academy of Medicine had decided that such a plan was 
unethical? A.—I had some telephone conversations with Dr. 
Freiberg, and then he came to my office at that time and told 
me of the nature of the clinic that Dr. Cook was preparing to 
establish in Cincinnati. 

Q.—It was a clinic like the Ross-Loos? A.—In part, but we 
had discussed it at some length. 

Q.—Do you refer to anything else in this letter; do you say 
anything about it being different from the Ross-Loos? A,—I 
had in mind when I wrote to him what he had told me on the 
telephone. 

Q.—And that doesn’t appear in the letter? A.—There was a 
mention of the Ross-Loos. ; 

Q.—In Exhibit 141, dated Feb. 6, 1936, you make the state- 
ment that the doctors in the Ross-Loos Clinic are thoroughly 
competent; that they have associated with them young men 
who are well qualified, and that the Ross-Loos Clinic delivers 
good medical service. You said that, did you not? 

THe Court:—He answered that. 

The Witness:—That was my understanding at the time. 

By Mr. Kelleher: 

Q.—And then on March 18, 1936, if you had learned from 
Dr. Freiberg, that the Cincinnati Academy had adopted a 
resolution that a plan like the Ross-Loos Clinic to be started 
in Cincinnati was unethical, you wrote him again on March 18, 
1936. That is the letter you just read, isn’t it? A—Let me 
see that. Yes, I wrote him again, and I stated—if you will 
permit me to read it, that I was glad to have the information 
submitted in his letter. 

“T sincerely hope, of course, that the Cincinnati Academy will be able 
to head off the establishment of all sorts of group schemes of the nature 
referred to in your letter, because I am quite convinced that these schemes 


do not operate to the advantage of medicine, or the medical profession, or 
the public. I do believe that they are opposed to public policy.” 


That statement was based in part on personal statements 
mane to me by Dr. Freiberg at the time of his visit to my 
office, 

Q.—You say in the letter “Clinics of the kind described in 
your letter.” A.—Yes, it was described in that letter. 

Q—And didn’t he say: “It may be known to you that Dr. 
George H. Cook has been and is trying to organize a group 
clinic in Cincinnati on the identical plan of the Ross-Loos?” 
A.—He said that in the letter, but he told me other things 
personally. 

Q.—So that there were other things mentioned which you 
did not incorporate in your letter? A.—No, nor did he say 
anything about them in his letter. 

Q.—He didn’t mention it in his letter and you didn’t in 
yours? A.—No. 

Q—Now, isn’t it true that in 1935 the American Medical 
Fan pera adopted these ten principles— A.—TI think it was 


O.—Well, 1934—to govern prepayment plans? A—I didn’t 
say to govern; they were principles believed to be useful for 
the guidance of those societies who wanted to start prepayment 
plans, 

Q.—Isn’t it also true that the principles that were adopted 
were to control, govern, all types of experimentation to provide 
medical care for persons in the low income group? 4.—They 
were not to control anybody. 

O—Were they designed to govern such plans? A—They 
were designed for the guidance of those who wished to start 
such plans, The American Medical Association has never con- 
trolled anything, The state and county societies which have 
started these plans, sponsored them, have controlled them. 


Q.—Do you recall a report of the Board of Trustees at the 
special session of 1935? A.—I recall that there was a special 
session; I believe in 1935, 

Q.—In that report the following appeared, and I am referring: 
to the last paragraph. A.—Let me see it. Yes, the word 
“govern” is used there, but it is not used in the sense of 
establishing control by the American Medical Association. 

Q.—But the idea of the principle as adopted is that any pre- 
payment plan should conform with the ten principles announced 
as of that date? A—It was hoped that they would, but I 
insist that the word “govern” there is not used in the manner 
of establishing control by the American Medical Association. 

Q.—But the Board of Trustees has said that these ten prin- 
ciples do govern such experiments? 4.—It says that these 
principles did govern, but it is intended not in the sense in 
which you imply it. 

Q.—Now, at least, I think you testified it was the intention 
of the House of Delegates on the whole that the plans would 
conform with these principles laid down in 1934. A.—I think 
it was the intention of the House of Delegates to adopt prin- 
ciples that would be helpful to state and county medical societies 
or, for that matter, other groups, in drawing plans for providing 
medical service for the low-income groups, 

Q.—And it was hoped all plans would conform with these 
principles? A—I suppose so, certainly; otherwise they 
wouldn't establish those principles if they didn’t think they 
would be helpful, 

Q.—And isn't it also true that the sixth principle—I believe 
it is—requires that any form of medical service should include 
within its scope all legally qualified doctors in the locality to 
be served by the plan? A.—I can’t recall that. 

Q.—It is the eighth; I show you on page 55, and ask you 
whether that is not the eighth principle. A.—It says “Any 
form of medical service should include within its scope all 
legally qualified doctors of medicine in the locality covered 
by its operation who wish to give service under the con- 
ditions established.” 

O.—Yes, isn’t it true that that means that any plan that 
doesn’t permit all doctors of the local society to participate, if 
they desire to do so, violates the ten principles, one of the ten 
principles, adopted in 1934? A.—There was one of those prin- 
ciples that was changed. 

Q.—That was the one on payment? A.—TI don’t recall. 

Pa you don’t recall No. 8 being changed? A.—I can’t 
recall. 

Q.—It was No. 6? A.—That is my recollection. 

THe Court:—Your question is directed to a specific prin- 
ciple, No. 8. Put another question. 


By Mr. Kelleher: 


Q.—Address your mind to No. 8, and tell us whether if a 
plan for providing medical service to low-income groups 
doesn’t permit all members of the local society to participate 
in it, if they desire to do so, that plan doesn’t violate one of 
the ten principles adopted in 1934? A—I would have to read 
this whole business through to answer that question satis- 
factorily. In my opinion Section 8 of these principles expressed 
the opinion of the House of Delegates that in the formation 
of these plans by the Society they should include within their 
scope all legally qualified doctors of medicine in the locality 
covered by its operation who wish to give service under the 
conditions established. Now, I would have to read this care- 
fully to— ; 

Q.—Well, you are familiar with it, are you not; you saw it 
yesterday? d.—Mr. Kelleher, I have lots to do; I can’t read 
these every day; and I would have to establish in my mind 
whether this was intended to apply to these plans believed 
necessary, and which were to be operated under the auspices 
of the Medical Society. 

Q.—Isn’t it a fact that the only plan that the American 
Medical Association would permit were those plans which con- 
formed with the ten principles adopted at that session in 1934? 
A.—Mr. Kelleher, there are many plans in operation that the 
American Medical Association would not approve, but it is 
not a matter of their permission. 

Q.—Is it not true that you would not approve any plan which 
did not conform with these principles? A.—I think not: 
think they would not be approved ss the American Medical 
Association, but the American Medical Association doesn’t have 
to approve them. eae 

O.—But wouldn't you oppose any plan if it didn’t conform 
with these principles? 4.—I don’t know that the American 
Medical Association would condemn it on the basis of being 
unethical for that reason; it might on the basis of its being an 
unsound plan. I can tell you this, though: I don’t believe the 
American Medical Association would approve it if it involved 
control by a corporation, 
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Q.—I am not asking you that. I would now like to know if 
the American Medical Association would not oppose any plan 
to provide medical care to people of low income on a prepay- 
ment basis if such plan didn’t permit all of the qualified physi- 
cians in the locality to be served to participate in the plan? 
A.-—That is a question which would have to be determined on 
the basis of actual fact. 

O.—You are familiar with the various plans which have been 
adopted within the past few years? A,—I am familiar with 
some of them. 

O.—Some of those plans, like the Ross-Loos Clinic, do not 
permit all physicians in the locality served by the plan to par- 
ticipate, do they? A.—I don't think they do. 

O.—And therefore, isn’t it true, that they do not comply with 
the general principles adopted in 1934 by the Association? 
A—That depends entirely on whether those ten principles are 
for the guidance of the county and state societies who wanted 
to organize, alone, or generally. 

Q.—But you weren't setting up standards for state and county 
societies which were more rigorous than the standards you 
applied to organizations not sponsored by such state and county 
societies, were you? 4.—That would depend on the circum- 
stances; I think you might reasonably expect, in some par- 
ticulars, more of a medical society than of other groups. 

Q.—Suppose you take a plan which involves group practice: 
that is a group of doctors who associate themselves together ; 
and suppose that the plan offers medical care to people of low 
income on a prepayment basis. Does that plan conform to the 
principles of medical ethics of the American Medical Associa- 
tion, assuming that it is ethical in all other respects? 4—You 
have a long question there. Ask it again and I will try to 
answer it. Of course, it presupposes that a person who offers 
medical service is going to render good medical service. I think 
I know of men who are not particularly capable but who are 
quite ethical. 

OQ —I want you to assume that this group offers the same 
type of service as does the Ross-Loos Clinic. A.—I would say 
that if that group was approved by the local county medical 
society and by the state medical association, the American 
Medical Association would not offer any opposition whatsoever. 

O.—Suppose, though, that the local medical society and the 
state medical society neither approved or disapproved? 

Mr. Leahy:—What do you want to know? 

Mr. Kelleher:—I want the answer to my question. 

Mr. Lewin:—The question is perfectly clear. 

The Witness:—It is not very clear to me. 

Mr. Leahy:—I don’t know what it is. 


By Mr. Kelleher: 


Q.—I will ask it again. Suppose that a group of doctors offer 
medical care to low income groups on a prepayment basis; 
suppose that the group is ethical in all other respects; suppose 
the doctors are qualified, and that the medical care offered is 
the same offered by the Ross-Loos Clinic, and suppose that the 
local medical society and the state medical society neither 
approve or disapprove of that plan, Is such a plan ethical? 

Mr. Leahy:—Objected to as immaterial; a hypothetical 
question without any hypothesis in the evidence. 

Tue Court:—You opened it up; you asked him about his 
opinion about the principles of ethics of the American Medical 
Association. Overruled. 

Mr. Leahy:—Exception, your Honor. 

The Witness:—1 think no objection would be offered to it 
if it were not otherwise in conflict with the constitution, 
by-laws, ethics and traditions of the American Medical Asso- 
ciation. 

Q.—And such a plan would not be unethical, would it, because 
it didn’t permit free choice of physicians? 4.—Not necessarily, 
because the hospitals do not offer free choice of physicians in 
all particulars; neither do other groups. 

Q.—And if in that plan the choice of the patient was limited 
to the doctors on the staff of the organization there would be 
no infractions of that section of the principles of medical ethics 
that require free choice of physicians? A.—Providing there was 
nothing else involved, and providing it was not. disapproved or 
approved by the local society and the state society. . 

Q.—Now, let us get to the second matter: if the local society 
disapproves of that plan solely because it involves prepayment 
by a group of doctors, the American edical Association 
would oppose the plan, would it not? A—Not if I understand 
your question correctly ; the answer is “No,” but I'am not sure 
I understand it. 4s 3 ; 

Q.—I will try to clarify it. If the medical society, local 
society, disapproved of the plan which I haye described, and 
disapproved for the sole reason the plan involved group practice 


on a prepayment basis, the American Medical Association 
would also disapprove of it, would it not?) dA.—The American 
Medical Association would not take any action unless it was 
officially brought to its attention, and action on the part of the 
American Medical Association requested. 

Q.—Suppose it were officially brought to its attention? 4.— 
There was more to my answer. It was officially brought to 
the attention and action was requested. 

O.—Let us suppose it were officially brought to its attention 
and action requested. A.—It would be referred to the Judicial 
Council. 

Q.—Would not the American Medical Asociation oppose such 
a plan for that reason? A.—For what reason? 

O.—Because the local society disapproved of the plan. 4d.— 
Not necessarily, Mr. Kelleher. The American Medical Asso- 
ciation might take no action whatever. 

Q.—Even if invited in? A—lIt might not make any decision 
in the case that would involve official action. 

QO—As a matter of fact, the American Medical Association 
was invited in, in connection with G. H. A., was it not? 4.— 
The American Medical Association undertook to develop the 
facts about G. H. A. before it was ever invited to do anything; 
and G. H. A., if I may say so, is not at all— 

Q.—Please confine yourself to my question, if you do not 
mind, Dr. West. The American Medical Association was asked 
to come into the G, H. A. matter, was it not? dA.—The Ameri- 
can Medical Association was requested by the District of 
Columbia Medical Society, through its representatives as a 
committee, to interest itself in this matter long after it had 
already interested itself in it. 

Q.—Is it not also true that Dr. Verbrycke wrote Dr. Wood- 
ward and asked the American Medical Association to become 
interested in the matter? A—He asked the Bureau of Legal 
Medicine and Legislation, I believe. 

Q.—And as a result of that it was decided that Dr. Wood- 
ward should go to Washington, was it not? A.—I do not know, 
to my own knowledge. I cannot answer that definitely, but 
maybe so. 

Q.—Did you hear Dr. Woodward's testimony? A.—I have 
heard lots of testimony. I cannot remember it all. 

OQ.—Do you not recall that he testified that after conferring 
with you it was decided that he should go to Washington? 
A.—If he did, that was actually so. 

Q.—lIs it not also true that you were interested in Group 
Health Association before the Medical Society of the District 
of Columbia became interested? A.—I think that is true, but I 
cannot produce any documentary evidence on that. 

Q—You think it is true? A.—I think it is true, and I said 
so, and I believe it. 

Q.—Whatever you were doing in connection with Group 
Health Association you were doing to oppose Group Health 
penton: were you not? dA.—TI was doing it to develop the 
acts. 

O—yYes; but were you not developing the facts and doing 
everything else— A.—Mr. Kelleher— 

O.—Let me finish my question—for the purpose of opposing 
Group Health Association? A.—It has long been the policy of 
the organized medical profession of the United States to oppose 
corporation practice, and this association happened to be a cor- 
poration engaged in the practice of medicine. 

O.—And therefore, as a matter of fact, you were opposed 
to it? A.—Personally, I certainly was. 

Q.—Was not the American Medical Association opposed to 
it? A—I think that it is contrary to the policy of the American 
Medical Association for a corporation to enter into the practice 
of medicine. 

O.—And therefore the American Medical Association and you 
were opposed to Group Health Association? A.—We were 
opposed to any corporation engaging in the practice of medicine. 

O.—Were you opposed to Group Health Association? A.— 
When we found out what the facts were, I was. 

Q.—Was not the American Medical Association opposed to 
it? A—I think it was entirely contrary to the policies of the 
American Medical Association. 

O.—And to the policies of the House of Delegates? A.—Yes, 
sir; I think so. 

Q.—And whatever you did in connection with G. H. A. you 
did to oppose the growth of Group Health Association, did 
you not? A—TI don’t know about opposing the growth, I 
opposed the principle of the Group Health Association. — 

O,—And did you not desire to put a stop to its operation if 
you could? A.—I didn’t do anything to stop it, but I did make 
my position known, and I expressed m opinion to the effect 
that it was a corporation practicing medicine and believed to be 
illegal, and I opposed it on that account. 
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Q.—Is it not also true that you and the American Medical 
Association did everything you could to combat G. H. A.? 
A.—Yes, to combat it in the sense that we did everything we 
could to develop the facts and make them known. Now, Mr. 
Kelleher, I never had one word of conversation with anybody 
in G. H. A. that I know of. 

Q—I am not suggesting that at all. A—I think it is fair 
for me to say that if I had been going to actively oppose the 
actual organization of the thing I would have gone to them and 
opposed it. 

Q.—How would you have done that? A.—By doing every- 
thing I could to persuade them that they were doing the 
wrong thing. 

O—But there were other ways of opposing it. A—Yes; 
and there were other ways to make the attitude of the American 
Medical Association known. 

Q.—And it is also true that there were ways of affecting 
Group Health Association’s growth through the local hospitals ; 
is not that a fact? A.—So far as I know, the American Medical 
Association never attempted to control the action of any hospital 
with respect to Group Health Association. 

Q.—Is not this true— A.—(Continuing) I never communi- 
cated with a Washington hospital in my life, so far as I know. 

Q.—In the minutes of the Board of Trustees of November 18 
and 19, 1937 appears the following: 


“Dr. West reported that a committee of the Medical Society of the 
District of Columbia had visited the headquarters offices early in the 
month for the purpose of conferring with him, Dr. Woodward and 
Dr. Leland with respect to the Group Health Association, Inc.; that he 
had brought what apparently amounted to a demand to the Association to 
devise further means and ways of opposing the continued operation of 
Group Health Association, Inc., and that it was intimated that the Ameri- 
can Medical Association had not concerned itself with anything but 
scientific matters, in spite of the fact that he and Dr. Woodward had con- 
geared with the District Society in Washington on instructions from the 
oard.”’ 


Is it true that in connection with G. H. A. you conferred 
with the District Society in Washington on instructions from 
the Board of Trustees of the American Medical Association? 
A.—I do not recall that I ever attended a meeting of the District 
Society during all the life of the Group Health Association. 

Q.—Did you confer with representatives of the Society on 
instructions from the Board of Trustees? A.—No. I think Dr. 
Woodward and Dr. Leland conferred on instructions from the 
Board of Trustees. 

Q.—Did you not say that you and Dr. Woodward did confer 
with the District Society on instructions from the Board of 
Trustees? A.—I don’t recall the Board of Trustees giving Dr. 
Woodward and me any instructions to confer. 

Q—Would you say this is wrong? A.—Well, I don’t know. 
I am not going to say it is wrong, but I do say that I don’t 
recall it myself, that specific instructions were issued to Dr. 
Woodward and me at any one time. 

Q.—You came here in July 1937 for the very purpose of con- 
sulting the representatives of the Society concerning G. H. A., 
did you not? A—I came for that purpose among others, Mr. 
Kelleher. 

Q.—If you were ordered by the— A.—As a matter of fact, 
if you will permit me to answer that question, my recollection 
is that—and I am not absolutely sure about it—that I was 
invited to confer with them after I got here. I can’t be sure 
about that, but that is my recollection. 

Q.—If you said in November 1937 that you had gone to 
Washington as a result of instructions from the Board of 
Trustees, don’t you think that was correct? A.—I would have 
to see the preceding minutes of the Board of Trustees to know 
if I had had instructions. 

Q—You saw them this morning. Do you not recall that 
you were shown— A.—My dear man, I saw an extract from 
the minutes this morning, a digest of the minutes. I didn’t see 
all the minutes. : 

Q.—I think you have told us that you and the American 
Medical Association were opposed to G. H. A., did you not? 
A.—I said I was opposed to the principle of the thing, and I 
thought it was not in keeping with the policies of the American 
Medical Association. 

Tne Courr:—You have been all over that. 
ues Kelleher:—I was just leading up to something else, your 

onor, 


By Mr, Kelleher: pee 
Q—Is it not true that the American Medical Associati 
was opposed to G, H. A. because, in its view, G. H. A. was 
unethical? A.—Mr. Kelleher, I have already stated that the 
American Medical Association was opposed to G, H. A, because 


it was a corporation engaged in the practice of medicine, and 
it was believed to be illegal and it had been so decided in 
many instances. 

Q.—And was it not opposed, therefore, because it was 
unethical for a doctor to associate himself with that association? 
A—I will give you my personal opinion. I think it would be 
unethical for a physician to engage himself with an illegal cor- 
poration of any kind. 

arab you felt that way in 1937? A.—I felt that way all 
my life. 

Q.—And you felt that way in 1937 concerning Group Health? 
A.—I feel that way today. 

O.—And you felt that way in 1937? 4.—AIl my life. 

O.—Did you not know that if the local society had the same 
view that you had, that G. H. A. was unethical, that a doctor, 
a member of the Society, associating himself with G. H. A, 
would be subject to disciplinary proceedings by the local society? 
A.—If that local society wanted to institute procedings, yes. 
But, Mr. Kelleher, I must insist—and I hope it is not out of 
the way for me to do so—that the American Medical Asso- 
ciation has no jurisdiction over membership of local societies. 

Tue Court:—I thought we had been all over that. 

The Witness:—And it does not attempt to exercise it. 

Tue Court:—We have been over that. Do not pursue it any 
further. I would rather not get back to that. 

Mr, Kelleher:—A\l right, your Honor. 

By Mr. Kelleher: 

Q.—Did you not believe in 1937 that any member of the 
local society who became associated with Group Health Asso- 


ciation would be subject to disciplinary proceedings by the 
Medical Society of the District of Columbia? 


Mr. Richardson :—Objected to as repetitious. 

Mr. Kelleher:—No, it is not. 

Mr. Richardson:—Word for word. 

Tue Court:—He has answered that question. Put another 
question. Objection sustained. 


By Mr. Kelleher: 


Q.—On October 29 you wrote the local society notifying them 
that Drs. Lee and Scandiffio were on the staff of G. H. A., 
did you not? A.—I don’t know whether it was October 29 or 
not. I wrote them and told them that I had that information. 

Q.—You learned that from Mr. Hayes, did you not? A.— 
My recollection is that either I or somebody at our office 
received a telegram from Mr. Hayes giving the names of those 
who had been announced as members of the staff of G. H. A. 

Q.—And on the same day you wrote a letter to the Society 
notifying the Society that two of its members were on the staft 
of G. H. A., did you not? A—I don’t know whether it was 
the same day or not. I do remember writing a letter in which 
I stated that two members of-the staff were members of the 
District of Columbia Society, and that one, I believe, was a 
member and Fellow of the American Medical Association. 

QO.—And a few days later, at the November 6 conference, 
you learned that the Society had instituted disciplinary pro- 
ceedings against Drs. Lee and Scandiffio? 4—I learned—I 
don’t know whether it was a few days later or not, but some 
time later I learned through a newspaper statement. 

Q.—Did you not hear about it at this November 6 conference, 
through Dr. Hooe? d.—I believe it was mentioned; yes. 

Q.—Dr. Hooe explained that two members had been cited 
by the C. C. and I. M. committee; do you recall that? 44.—I 
think I probably had information before that conference. 

Q.—You had heard it before that?) A.—I do not know about 
its being a few days after I wrote that letter. 

Q.—Were you surprised to hear that these two doctors about 
whom you had written on October 29 were now cited by the 
C._C. and I. M. committee? 

Mr. Leahy:—I object as immaterial, if your Honor please, 
whether he was surprised or not. 

Tue Court:—Objection sustained. 


By Mr. Kelleher: 


Q.—Did you not expect, when you notified the Society on 
October 29 that two of its members were on the stat of 
G, H. A., that that Society would institute proceedings against 
those two doctors? d.—Mr. Kelleher, I didn’t notify the 
Som I informed the Society that that was the information 

O.—And when you so informed the Society did . 
believe then that, proceedings would be A Ml Me Pon 
society? 4.—I didn’t think about whether they would be or 
a8 li ayn ip et oe bg ea ey i ge that I wrote 
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O.—Why did you give the Society that information? d.— 
Just as a matter of interest. 

QO.—Purely casually? A—If I were to get a telegram 
announcing that certain doctors had been appointed on any 
commission by the United States Government, as a matter 
of interest I would look to see if they were members of the 
American Medical Association or not. 

O—All right. As a matter of fact, Dr. Scandiffio was 
expelled from the Society, was he not? A.—So I am informed. 

Q.—Did you not also, in response to a request from the 
Harris County Society, advise that Society that in your opinion 
if any member of that Society were associated with Group 
Health Association that was unethical conduct? 4.—I don't 
know whether I wrote such a thing or not. If you have a 
letter there I should be glad to look at it. 

Mr. Lewin:—It was shown the witness this morning. 


By Mr. Kelleher: 


Q—Dr. West, did not Dr. Talley write you and ask you 
what the view of the National Association was concerning the 
ethics of any member of the Association affiliating himself with 
G. H. A.? A—Dr. Talley—who is he? 

O.—Chairman of the Board of Censors of the Harris County 
Medical Society. A.—Here is a letter from him, yes, in which 
he says: 


“We would appreciate a letter from you stating the view held by the 
National Association with reference to practice of this type.” 


Q—And he was referring to Group Health Association, was 
he not? 

TuHeE Court:—What exhibit is that? 

Mr. Kelleher:—No. 124, your Honor. 

A—yYes. He says, 


“so-called Group Health Association made up of Federal employees of 
the H. O. L. C. located in Washington, D. C.” 


By Mr. Kelleher: 

Q.—Did you not reply that that organization constituted a 
violation of the principles of medical ethics? 4.—I will have 
to read this letter to find out. 

O—Let me help you on it. 

Tue Court:—What letter is that? 

Mr. Kelleher:—No. 123, your Honor. 

By Mr. Kelleher: 


Q.—Read the last two sentences in the third paragraph. 


“Based on the information available to us here, it is my purely per- 
sonal opinion that a physician who becomes an agent of a corporation 
engaged in the practice of medicine violates the principles of medical 
ethics. This, my personal opinion, is offered of course for whatever you 
may consider it to be worth.” 


Q.—Your opinion, then, as of February 1938, was that if any 
doctor affiliated with Group Health Association, he violated 
the principles of medical ethics? A—lI think if— 

Q.—Just a second, Dr. West. Please answer my question. 
I want to be perfectly fair to you. 

Mr. Lewin:—Let him answer it yes or no and then give his 
explanation. 

Mr. Leahy:—Put the question again, if you want yes or no, 

Tue Courr:—You gentlemen settle it among yourselves. 

Mr. Kelleher:—Will you read my question, please? 

(The pending question was read by the reporter as above 
recorded.) 

By Mr. Kelleher: 

Q.—What is the answer to that question? 4.—My answer 
is that I think any doctor who sells his services to a corporation 
engaged in the practice of medicine violates medical ethics. 

O.—Then is your answer in the affirmative? A.—As par- 
ticularly applied to the Group Health Association? 

O.—Yes. A.—Yes. 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 4. cree nema 
_—What control, so far as medical ethics of the American 
weit Association are concerned, does the American Medical 
Association exercise over the County or State associations? 
Mr. Lewin:—Objected to as repetitious. 
Mr. Kelleher:—And also as argumentative. 
Mr. Leahy:—Oh, no, 7 
Mr. Kelleher:—And beyond the scope of the cross examina- 
jas j fully into on direct 
x Court:—I think that was, gone ; 
a eaion and on cross, too. Objection sustained. 


Mr. Leahy:—I am sorry. I did not mean to repeat. 1 thought 
it was just developed on the cross examination. 
Tue Court:—I am sure it has been gone into. 


By Mr. Leahy: 


Q.—Doctor, with reference to the Dr. Cooke letter about 
which you were asked, with reference to the Cincinnati group, 
did you receive information from Dr. Cooke personally? A— 
No, sir; not that I recall. 

O—Did you receive information from anybody with refer- 
ence to the Dr. Cooke clinic? A.—I had a visit, and my recol- 
lection is that I had at least two telephone calls from Dr, 
Frieberg who later wrote me. I believe perhaps one of those 
calls was in between the two letters that he wrote me, in which 
he gave me some information that was not contained in the 
letters, which, in my opinion, indicated that the proposed plan 
was not— 

Tue Court:—This has all been gone over. 

Mr, Leahy:—No, your Honor. 

Tue Court :—You went into it very thoroughly, on the letters 
themselves. ‘ 

Mr. Leahy:—It is not mentioned in the letters, if your 
Honor please. It was just brought out on cross examination. 

Tue Court:—In taking up the letters you also took up 
the facts that there were telephone conversations or a con- 
ference. It has been thoroughly inquired into, I think, by both 
sides. What is the point of it? 

Mr. Leahy:—I think it was on cross examination, if your 
Honor please; it was just developed by Mr. Kelleher. 

Tue Court:—Read the question, Mr. Reporter. 

(The question referred to was read by the reporter as above 
recorded. ) 

Mr. Leahy:—He received information, and then Mr. Kelleher 
developed on cross examination that over and beyond that— 

Tue Court:—You may inquire about it. I have not time 
to look it up now. 

The Witness:—I did; through a visit from Dr. Frieberg 
and through, I think, two telephone messages, and I have an 
indistinct recollection that some one else either wrote to me 
about it or talked to me about it; but that I cannot testifiy 
to definitely. 


By Mr. Leahy: 


Q.—From information of that character received with refer- 
ence to it, was there a distinction between the Ross-Loos 
clinic and the Dr. Cooke clinic as proposed? A.—My recollec- 
tion is that the plan proposed to be put into operation in 
Cincinnati went considerably beyond most plans, and I do 
distinctly recall that I was informed that it would involve 
solicitation of patients and advertising, open advertising. 

QO—Now, with reference to one question and answer—and 
I am not clear about it—you made the statement that you had 
been opposed all your life to a doctor’s being connected with an 
illegal enterprise. Do you recall that testimony? A—TI said 
that I had been opposed all my life, certainly all my medical 
life, to a doctor selling his services to a corporation engaged in 
‘the practice of medicine. I stick to that statement. 

Q.—With reference to the G. H. A., somewhere in your 
answer you said something which appeared to be confusing, 
as to whether you had been opposed to G. H. A. or whether you 
were opposed to a doctor engaging himself in an enterprise 
which was thought to be illegal. —I was opposed to G. H. A. 
as a corporation just as I was opposed to any other corpora- 
tion engaging in the practice of medicine. 


RE-CROSS EXAMINATION 
By Mr. Kelleher: 


_ Q.—Were you not opposed to the Ross-Loos clinic because 
it was a partnership? A.—No. 

O.—You were not? A—No. 

Q,—Let me read you this and ask you whether this is correct. 
It is from Exhibit 141; 


“I am sorry indeed to know that anybody in Cincinnati is preparing 
to begin operations of a plan made more or less famous, or infamous, 
according to the point of view, by Drs. Ross and Loos in Los Angeles. 
I am quite convinced that the Ross-Loos scheme is a violation of the 
principles laid down by the courts of California which have repeatedly 
insisted that the corporate practice of medicine is illegal in that state. 
I am just as strongly convinced that it is relatively easy to evade the law. 


What is in effect a corporation may be organized under the designation 
of partnership.” 


Is that correct? A.—That is correct. 

Q.—And did that represent your view? A—If you will let 
me answer, Mr. Kelleher— 

Tue Courr:—Give the witness a chance. 

Mr. Kelleher:—A\\ right, your Honor, 


GS. Ay Us 


The Witness:—That is correct, because at that particular 
time I had the understanding that it was a corporation. Now, 
then, the other part of your question there—if you will be good 
enough to restate it I will try to answer it. 

Tue Court :—The question is whether, if it changed its form 
to partnership, you would still be opposed to it if it carried on 
the same way. 

The IWitness:—My view with respect to it, based on the fact 
that a corporation that had been engaged in the practice of 
medicine in Illinois had lately been declared to be illegal and 
immediately got around that court decision by organizing as a 
partnership— 


By Mr. Kelleher: 

Q.—Will you answer the Court's question, please? 

Tue Court:—It was not my question. 

Mr. Kelleher:—Your suggestion, I mean. 
Mr. Reporter? 

(The question referred to was read by the reporter as above 
recorded.) 

The Witness:—Not necessarily ; no. 

By Mr. Kelleher: 

Q.—Were you opposed to the Ross-Loos clinic even if it 
was a partnership? A.—I was at that particular time, when I 
was informed that it was a corporation. 

Q.—Does this say you were informed it was a corporation? 
A—No; it does not. I cannot put into every letter I write 
everything I know and all the information I have. 

Q.—Did you not put into that letter that although the Ross- 
Loos clinic was a partnership, you felt it was evading the law? 
A.—tThat is not what I said. 

Q.—Look at that letter and tell us whether there is any- 
thing to show that you thought that the Ross-Loos clinic was 
a corporation? A.—I said, “I am just as strongly convinced that 
it is relatively easy to evade the law. What is in effect a corpo- 
ration may be disguised under the designation of a partnership.” 

Q.—And did you not view the Ross-Loos clinic as a partner- 
ship, but, nevertheless, say it was illegal? A—No; I didn't 
think it was illegal as a partnership, because I know of corpo- 
rations that have been declared illegal and that have established 
themselves as partnerships and are not declared illegal. 

Q.—Did you not say, “I am quite convinced that the Ross- 
Loos clinic is in violation of the principles laid down by the 
courts of California”? -A4.—I objected because I thought it was 
a corporation. I explained that three times. 

Mr, Leahy :—Objected to as repetition. 

By Mr. Kelleher: 


Q.—You have explained it three times? A—Yes. 
Q.—Even though it was a partnership? A.—I don’t know 
what you mean by “even though it was a partnership.” 


Will you read it, 


TESTIMONY OF DR. MORRIS FISHBEIN 


DIRECT EXAMINATION 

By Mr. Leahy: 

Dr. Morris Fishbein, Chicago, said his official position is 
Editor of THe JouRNAL oF THE AMERICAN MeEpbIcat Asso- 
CIATION and Managing Editor of all publications. He has the 
degree of Doctor of Medicine from Rush Medical College of 
the University of Chicago in 1912. He was born in 1889, 
July 22, Following graduation in medicine he received the 
alumni fellowship in pathology from Rush Medical College and 
Was appointed resident physician in the Durand Hospital for 
Infectious Diseases, of the McCormick Institution for Infectious 
Diseases, and at the same time assisted the Coroner’s Physician 
of Cook County in the making of postmortem examinations. 
He began doing postmortem work during the first part of 1912 
and continued that through 1912 and 1913. He did not engage 
in the private practice of medicine. He became assistant to the 
Editor of THe JouRNAL oF THE AMERICAN MeEpicaL Asso- 
CIATION on Aug. 27, 1913, and in 1924 was appointed Editor. 
He had been constantly with the American Medical Association 
for about twenty-seven years. 

Q.—As Editor of Tur JourNAL what was your duty, Doctor? 
A—As Editor of THE JourNAt I have charge of all material 
which is published in THe JOURNAL OF THE AMERICAN MEDI- 
CAL AssocIATION, including the scientific contributions, the 
editorials, the news material, abstract of scientific literature, 
answers to questions—all material published in THe JourNAL 
OF THE AMERICAN Meprical Association. I take the respon- 
sibility for it and am responsible to the Board of Trustees. 
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QO—TueE JourNAL is a weekly journal, is it not? A—A 


weekly publication, 

O.—What is its distribution ? 
subscribers, 

Q.—Made up mostly of whom? 4.—Well, it is made up 
mostly of physicians, although I venture to say that at least 
four thousand copies go to libraries, medical schools, institutions 
of research and similar places. 

QO.—Have you yourself been the author of any articles or 
books? A.—I have written about eighteen books that have been 
published by various publishers, some medical books and some 
general advice books; some scientific expositions, some expo- 
sures of quackery. I have written several hundred articles, of 
which six or seven dealt wholly with scientific research. 

Q.—Are you a member of any societies? .4.—I am a member 
of the American Association for the Advancement of Science, 
of the American Public Health Association, of the American 
Medical Historical Association, a Fellow of the American Medi- 
cal Association, a member of the Chicago Pathological Society, 
of the Chicago Society of Medical History, and many other 
organizations. 

Q.—Are you also a member of any of the committees engaged 
in national defense? A.—I am a member of the Committee on 
Medical Preparedness of the American Medical Association. 
I am a member of the Executive Committee of the Division 
of Medical Sciences of the National Research Council. I am 
chairman of the Committee on Information of this division 
of the National Research Council. 

Q.—Now, Doctor, with reference to THe Journat itself and 
more particularly with reference to those articles which are of 
a scientific nature, what character or type do those articles 
take? A.—We receive for publication each year three thousand 
articles that discuss every phase of scientific medicine, including 
surgery, diseases of the skin and of the nervous system and 
practically every other disease which may occur to man and 
even, sometimes, to animals; and we select from those three 
thousand articles approximately six hundred which are con- 
sidered acceptable for publication. 

Q.—Doctor, in presenting questions of a scientific nature do 
you present questions which are in any way controversial? A— 
Very frequently controversial questions are presented and pub- 
lished from many different points of view. For example, what 
is the best method of treating pneumonia? Physicians might 
vary as to certain new technics. We would naturally present 
the various technics, 

Q.—Referring more particularly to an answer which was 
given by Dr. Cabot with reference to scientific articles in THE 
JouRNAL, you will recall that he stated that some of them 
were presented in such a way that they could be torn limb from 
limb. A—No; I think Dr. Cabot stated that, as far as the 
scientific aspects of THE JOURNAL OF THE AMERICAN MEDICAL 
ASSOCIATION were concerned, he considered it probably the best 
in the world. 

Q.—I think he also stated that there were some of the articles 
that he thought if they came before scientific bodies could be 
torn limb from limb. A.—He was referring, I am quite sure, 
to specific articles not dealing with the scientific aspects of 
medical science. 

Q.—Doctor, do you recall when it was that your attention 
was first attracted to Group Health Association? A—Well, I 
am by profession, at least one profession, a journalist, and I 
am quite sure that I began to hear vague rumblings concerning 
something that later turned out to be Group Health Association, 
fairly early in 1937. 

O—1936 or 1937? A —1937. Of course if I started now to 
go all the way back I would say that I heard the antecedents 
of Group Health Association discussed at least twelve years 
ago by Mr. Filene. 

Q.—Can you recall now about when in 1937 it was you first 
heard about Group Health Association? 4—Well, only 
approximately. I would have no very definite memory of that, 
I am sure, because, as I heard it, it was probably in the nature 
of “There is something going on.” I cannot tell exactly who 
may have made the statement to me, but some one must have 
said to me, some time in the early part of that year, “Some one 
is figuring on starting another plan in Washington.” 

Q.—Did you attend the convention of the American Medical 
Association in June A at ep City? A—I did. 

—Do you recall w r at that convention you heard - 
ee at all about Group Health Association? A.—I am wire 
sure I did. My recollection of it is not too bright at this par- 
ticular moment, but it has been reinforced by attendance in the 
court, so that I can recall that such a thing went on. 


A—tThe circulation is 101,300 
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O.—Do you recall when, following the convention in 1937, 
if at all, your attention was again attracted to G. H. A.? 
A—Well, I left the United States in the middle of July of that 
year. In fact, I left Chicago on July 12 and went to England 
as a guest of the British Medical Association, and then went to 
Sweden, Denmark, Holland, and several other countries, and 
I did not return until about the first of September. But I now 
recollect that on the second day out on the boat I was with 
Mr. Filene for an hour or two—he happened to be on the boat 
also—and he did mention the matter to me at that time. 


Mr. Lewin:—I object. 


By Mr. Leahy: 


Q.—Did you, while you were away, and save and except the 
chat which you had with Mr. Filene, hear anything about Group 
Health Association? A.—Not a thing. I never heard about it 
nor had anything to do about it at all during that period from 
July 12 to the first of September. 

O.—Up to the time that you left on July 12, and following 
the convention at Atlantic City, do you recall that you heard 
anything about G. H. A.? A.—No. 

Q.—Did there come a time— 4.—Just a moment. I believe 
there was a meeting of the Executive Committee of the Board 
of Trustees about June 29, and I believe I attended that meeting 
of the Executive Committee of the Board of Trustees on 
June 29. 

O.—Do you remember who it was that constituted the Execu- 
tive Committee of the Board of Trustees at that time? 4.—It 
would be my impression—and this, again, is only memory ; I 
cannot be certain—probably Dr. Bloss, Dr. Hayden and prob- 
ably Charles B. Wright; and at such a meeting Dr. West would 
be present. 

O.—Were you present yourself? d.—I believe I was present. 

O.—Without going into the details, if the Executive Commit- 
tee at that time took any action whatsoever in which you became 
interested with reference to G. H. A., tell us what it was. A.— 
I believe that about that time, at that meeting, there was some 
discussion of Group Health Association, and the suggestion 
was made that an article be published in THe Journat giving 
available facts concerning the organization. 

O—Then shortly thereafter I think you stated you went 
away and were gone for the summer? A.—Yes. 

O.—Before you went away and from the time that you had 
heard the rumblings about G. H. A., as you stated, personally 
had you done anything whatsoever with reference to finding 
out anything about G. H. A., its status, or anything of that 
kind? A.—Nothing whatever. 

O.—Had you ever discussed the matter with anybody whom 
you now can recall, looking toward finding information about 
G. H. A.? A—As far as I know, nothing whatever. 

O.—Had you ever come to the District of Columbia to 
interview anybody in the Medical Society here? A.—I did 
not. 

Q.—Did you have any correspondence with anybody in the 
District of Columbia Medical Society? A—I have no recol- 
lection of any such correspondence. 

Q.—Did you have occasion to meet any_committee of the 
Medical Society of the District of Columbia? A.—No; I have 
never met with any committee of the District of Columbia 
Medical Society; certainly not on this subject or anything 
related to it. 

Q.—In your capacity as the Editor of THe JourNnat, Doctor, 
what connection do you keep with the heads of the various 
bureaus or councils of the American Medical Association? A.— 
Material prepared for publication by the heads of various 
departments or bureaus or councils and others comes eventually 
to my desk for publication, and as I have the responsibility for 
material published in Tue Journat and am responsible to the 
Board for such material, I naturally do with such an article— 
in fact, even scientific articles which would then be referred 
back to their authors—I naturally do what is called the editing 
of the material. ‘ . : ; 

Q.—What have you to do in your capacity as editor with 
the operation or the administration of any of the various 
bureaus of the American Medical Association? A—I have 
no authority in the administration of any of the bureaus of the 
American Medical Association or over any of the councils 
of the American Medical Association. f : 

Q.—Whiat has been the custom of practice with reference 
to doing anything with regard to the administration of the 
yarjous bureaus? A.—I certainly make no attempt to admin- 

of the bureaus. I would say, again, that I take the 


iste nsbility for what is published by such a bureau, and am 
responsible to the Board. 
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Q.—To be a little more specific, before your going to Europe, 
as you have related, on the 12th day of July, do you recall now 
that you ever had a conversation with Dr, Cutter about 
G. H. A.? A.—Certainly not. 

O—Or Dr. Leland? A.—Certainly not. 

O.—Beyond the meeting of the Executive Committee of the 
Board of Trustees, any meetings with reference to Dr. West 
about G. H. A.? A—Certainly not. 

Q.—Had you ever formulated any plans about G.H.A.? 4.— 
Nothing whatever. 

Q.—Had you ever discussed anything with anybody with 
relation to anything affecting G. H. A. other than what you 
stated the Executive Committee authorized with respect to the 
publication of articles? A.—Nothing whatever. 

O.—After the Executive Committee authorized the | publi- 
cation of articles, what did you do toward collaborating or 
formulating articles? 4.—Again I] must refer to my memory, 
and keeping in mind the vast amount of material for which 1 
am responsible as an editor and as an author, I would say 
that the article came to my desk with a memorandum from 
Dr. Woodward; that I then indicated certain changes which 
I thought desirable previously to publication, and that I then 
probably returned the article to Dr. Woodward, no doubt by 
a messenger, or perhaps just by dropping it in the basket ; that 
I then returned the article to Dr. Woodward with the statement 
that I considered certain changes necessary. 

Q.—Beyond that what else did you do with reference to the 
article itself? A—Nothing whatever. 

O.—To be more specific, with reference to those who have 
been indicted in this case as defendants, Doctor, when, if ever, 
did you meet Dr. Arthur Carlisle Christie? A.—Outside of 
some meeting that had nothing to do with any of this, a good 
many years ago, I met Dr. Christie at dinner here in Washing- 
ton on Feb. 10, 1938. 

O—Dr. Coursen Baxter Conklin? A.—I do not recollect 
that I met Dr. Conklin. 

O.—Dr. James Bayard Gregg Custis? A.—I do not recollect 
any meeting or conversation with him. 

Q.—Dr. Thomas Allen Groover, in his lifetime? A—I had 
not had any conversation with him on this matter. 

O.—Dr. Robert Arthur Hooe? A.—Nothing. 

O.—Dr. Leon Alphonse Martel? A.—Nothing. 

O.—Dr. Thomas Ernest Mattingly? 4.—Nothing. 

O—Dr. Francis Xavier McGovern? A.—Nothing. 

O.—Dr. Thomas Edwin Neill? A—I believe Dr. Neill intro- 
duced me at the address which I made at Georgetown University 
on Feb. 10, 1938. 

O.—Is that the same occasion when you met Dr. Christie? 
A—Yes. I had dinner on that occasion with Dr. Christie and, 
I believe, Dr. Cavanaugh and Dr. Gwynn, and then I believe, 
later, Dr. Neill introduced me to the audience at the forum. 

Q.—Dr. Edward Hiram Reede? A.—No connection. 

O—Dr. William Mercer Sprigg? A—No connection. 

O—Dr. William Joseph Stanton? A.—Nothing. 

O.—Dr. John Ogle Warfield Jr.? A.—Nothing. 

Q.—Dr. Prentiss Willson? A.—Nothing, so far as I can 
remember, and no correspondence and no discussions with any 
of those gentlemen. 

O.—Dr. Wallace Mason Yater? A.—I believe all my corre- 
spondence with Dr. Yater has been of a wholly scientific char- 
acter, dealing with medical publications and books. 

Q.—Dr. Joseph Rogers Young? A.—Not that I remember. 

O.—Doctor, on your return in September 1937, aside from the 
publication of the article on Oct. 2, 1937 appearing in THE 
JourNaL, what else had you to do with reference to anything 
relating to G. H. A.? A.—It would be my impression that I 
sat with the Board of Trustees at its September meeting pre- 
viously to the publication of the article, and it would also be by 
impression that I was present at the meeting of the State 
Secretaries and Editors, since it was my usual custom to be 
present at such meetings, and the article itself was published, 
I believe, previously to the meeting of the State Secretaries. I 
was probably present also at the meeting of the Board of 
Trustees in November. 

O—1937? A.—1937. 

O.—Were you present at the meeting of November 6 in which 
Drs. Woodward, Leland and West met with Dr. McGovern 
and Dr. Hooe? A.—On that day I was in New Orleans. 

O.—How long were you in New Orleans at that time? A— 
I arrived in New Orleans on the 4th of November and spent 
about four days there, so that I was there on November 6. 

Q—Do you recall now anything which was said or which 
was done at the meeting of the Association of editors of the 
various state and constituent organizations which was held that 


7 r 


US. A, us. A.M Ae EP Ais 397 


fall in Chicago? .—I have, again, a rather dim memory that 
there was an exposition of the development of Group Health 
Association; that the general character of the matter was dis- 
cussed, and, again, reinforcing my recollection to some extent 
by what I have heard here in the court, I believe an attempt 
was made to introduce and pass a resolution. But I happen to 
know that that body has no authority to pass any resolutions 
that are binding in any way on anybody. That is purely a 
conference where men discuss affairs, and they can take no 
action. 

Mr, Lewin:—Was that the conference of Secretaries? 

The Witness :—State secretaries and editors, 

By Mr. Leahy: 

Q.—Do you recall anything which was said or done in the 
meeting of the Board of Trustees which you attended? A—I 
cannot recall anything special that was done. 

Q.—Are you a member of the Board of Trustees? A—No; 
I have no official position of that character, but as Editor, and 
being responsible for all the publications and taking orders from 
the Board of Trustees as to material that is to be disseminated, 
I sit with the Board at its meetings. 

Q.—How many other publications besides THE JOURNAL OF 
THE AMERICAN MepicaL AssoctAtion do you edit for the 
American Medical Association? A—I am Editor of Hygeia, 
which is the health magazine published by the American Medi- 
cal Association for the general public. I am editor of the 
Quarterly Cumulative Index Medicus, which is a quarterly index 
of some fifteen hundred medical periodicals, the material being 
indexed so that we keep track of what it going on throughout 
the world. I am also managing editor of a periodical devoted to 
nervous and mental diseases, one for pathology, one for the nose, 
throat and eye, internal medicine, surgery, and I am also chief 
editor of War Medicine, which is published in cooperation with 
the National Research Council and with the cooperation of the 
Army and Navy and the Public Health Service. 

Q.—Doctor, following the meeting of the Board of Trustees 
in November do you recall whether at any time you had any- 
thing to do with G. H. A. in any way, shape or form? A— 
Well, I made a speech on February 10 at Georgetown Uni- 
versity at which some people asked some questions about 
G. H. A. and in which I gave some discussion of group health 
in general. I think the title of my address was American Medi- 
cine or Medicine and the Changing Social Order, or something 
like that. 

Q.—Was that an open forum? A—It was an open forum 
conducted by Georgetown University. I think there were about 
twelve hundred people there, mostly laymen. 

Q.—Beyond that can you recall anything else which was 
done by you or said by you that had any relation to G. H. A.? 
A.—Perhaps in one or two other addresses before public forums 
elsewhere in the country, not more than two or three—I have 
tried to refresh my recollection on this by looking through 
every record I could find—I may have occasionally devoted three 
or four sentences in my discussion to Group Health Associa- 
tion as just one type of maybe several hundred, if not thousands, 
of plans that are now being experimented with in this country. 

Q.—Did you at any time following your return from Europe 
confer with any of the members of the District Medical Society? 
A.—I have not so conferred with them at any time. As far as 
I can remember, I have never had a conference with anybody 
in the District of Columbia Medical Society on the question 
of Group Health Association. 

Q.—Did you ever attend a meeting of the District Medical 
Society? A.—I believe I did a good many years ago. I spoke 
at one of their meetings here. 

Q.—I mean, during the period in 1937 and down to Decem- 
ber 20. .4.—No meeting in which I had anything to do with 
Group Health Association. 

Q.—Did you ever attend any committee meetings of the 
District Medical Society? A.—I was never invited to attend 
any committee meeting, and I never go without an invitation. 

O.—Did you ever at any time during 1937 and 1938 discuss 
with or write to any official of the District Medical Society 
with reference to Group Health Association? 4A—In response 
to the subpoena of the Government I instructed my secretaries 
to dig out every letter from my files in which they could find 
that a had had any correspondence that might have even 
remotely related to this, and I turned over to the Government 
every such letter. So far as I know there was introduced in 
evidence here a letter addressed to me by a boy named Fred 
Hammerly which did not discuss Group Health Association, 
and I answered his Jetter. He then responded, and his second 


letter I referred to Dr. West. That would be the only corre- 
spondence of which I have any knowledge. 

Q.—I am going to show you now Exhibit 282 for the prosecu- 
tion, a letter from Hammerly to Dr. Fishbein, A—I can 
pretty near tell you what it says, I think. 


By Mr. Leahy: 


Q.—I now show you this letter. There is only one, I think, 
that you wrote? A,—Yes. 

Q.—Is that the letter? A.—I am quite sure that is the letter 
I wrote to Fred Hammerly. That is my letter; yes. 

Mr, Leahy:—It is dated Sept. 30, 1938 and addressed to 
Dr. Fred Hammerly, Brooklyn, N. Y.: 


“Dear Dr. Hammerly: 
“IT am referring your letter of September 24 to Dr. Olin West, Secre- 
tary of the American Medical Association, who is a member of the 
Judicial Council and who can best advise you regarding the question in 
which you are interested. 
“Very truly yours,” 

By Mr, Leahy: 

Q.—Doctor, you were here in the court room, were you not, 
when Dr, Cabot gave his testimony? d.—Yes, sir. 

Q.—With reference to that testimony, I want to ask you, 
Doctor, whether quite a different policy has been established 
in regard to the section on Medical Economics in THE JOURNAL 
than that which had existed hitherto? A—No doubt Dr. Cabot 
meant to imply by that statement that we were not as broad in 
our general admission of discussions relating to so-called medical 
economic matters as we are in relation to scientific matters. 
There might be a fair difference of opinion on that point. In 
fact, I could produce a list of many hundreds of articles dis- 
cussing every possible aspect of the distribution of medical 
service. 

Q.—Do you edit all the articles on economic questions and 
medical economics that appear in THe JournaL? 4.—I am 
responsible as editor for every article and, in fact, for everything 
else that appears in Tue Journat or THE AMERICAN MEDICAL 
ASSOCIATION. 

Q.—What have you to say with reference to the statement 
that the articles in THe JouRNAL are a pretty incomplete state- 
ment with very important omissions therefrom? A.—That, of 
course, is to my mind absolutely unwarranted, for the simple 
reason that I have published many, many articles describing 
every possible technic in the distribution of medical service. 

Q.—On questions wherein there is any discussion whatsoever 
with reference to medical economics, do you “omit source 
material so that the busy physician who cannot possibly go to 
original sources is not able to get a complete picture’? A.— 
Well, if Dr. Cabot meant that I did not publish the twenty- 
seven volumes of the Committee on the Costs of Medical Care 
—he may perhaps refer to that as source material—he was 
correct; obviously we print vast amounts of source material. 
I might refer, for instance, to an article printed long before 
Group Health Association appeared on the scene, dealing with 
various technics for distribution of service and on different types 
of payment. 

Q.—I want to ask you, Doctor, if Tue Journat oF THE 
AMERICAN MepicaL AssocraTion has adopted any policy 
whereby the possibility of pointing out omissions and weaknesses 
in articles published has been frowned on? A.—I think when 
Dr. Cabot made that statement he disregarded the fact that I 
have published on at least five occasions statements made by 
Dr. Cabot himself, discussing such matters. 

Q.—Has THE JourNAL oF THE AMERICAN MeEpIcAL Asso- 
CIATION in its field of discussion of medical economics and such 
subjects and problems been on both sides for criticism each 
of the other? A.—We have published on many occasions 
criticism by two sides of various technics for the distribution 
of medical service. In that connection it is obviously the duty 
of an editor always, first of all, to protect his reader, so that 
if an article is received with obvious misstatements of fact it 
would be a very poor editor who would publish it just because 
it came from the opposite side, 

Q.—I wish to show you, Doctor, a couple of letters in which 
your name has been mentioned. Will you kindly look at that 
and see if you can identify it in any way? 4.—That is a letter 
which ; wrote. ie a es 

—I am going to show you a nm copy of a letter i 
hae been idetified as Exhibit 281 and offered in crusts, Which 
that identification number, dated Sept. 19, 1938 and ask you 
if you had anything to do with the of the original of 
which that appears to be a ca 
a letter which was sent to me by Dr. Arthur W. Erskine on 
Sept. 19, 1938 and in my reply I told him that I 
letter with interest and was sending it to Dr. West. 
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O.—This is a letter dated Aug. 27, 1938. A—To Mr. M. K. 
Heartfield, Washington, D. C. The letter was written on 
Aug, 27, 1938. 

O.—Have you any independent recollection now with refer- 
ence to the occasion of your writing the letter of Aug. 27, 1938? 
A.—I believe that Mr. Heartfield, who is a citizen of Washing- 
ton, D. C., was visiting in Chicago and I played golf with him; 
in the course of playing golf, knowing that he had a good many 
employees in his plant, and being, as I have stated, journalistic 
by instinct, I asked him as to how his employees felt about all 
this excitement down here, that I knew was going on in 
Washington. 

Mr. Leahy:—Exhibit 291-A, dated Aug. 27, 1938, is on the 
official stationery of THe JouRNAL OF THE AMERICAN MEDICAL 
a oe aaa addressed to Mr. M. K. Heartfield, Washington, 


“Dear Mr. Ileartfield: 
“I appreciate your letter of August 23, together with the information 


that it contains. This is most heartening as indicating the public reaction 
in Washington toward Group Health Association activities. I am referring 
your letter to Dr. Olin West, Secretary of the Association, and Dr. R. G. 
Leland. 

“With best wishes and with the hope of seeing you sometime soon, I am 


“Sincerely yours.” 


Exhibit 281 is a carbon copy of a letter dated Sept. 19, 1938, 
addressed to Dr. Arthur W. Erskine at Cedar Rapids, lowa, 
and it reads as follows: 

“T have read with great interest your letter of September 9 and also the 
material sent to you by A. H. Woods. I am sending your letter also 
to Dr. Olin West, since it is addressed jointly to him. I believe that the 
action taken by the House of Delegates, which is reported in THE JouURNAL 
OF THE AMERICAN MEDICAL AssociATION for September 24, will indicate 
to you the progress that has been made. I will be much interested in 
hearing your comment as to the action taken by our House of Delegates. 

“Very truly yours.” 

By Mr. Leahy: 

Q—Do you know whose initials they are that appear on 
that? A—‘“Z. W.” is one of my secretaries. 

O.—Doctor, you are familiar, are you not, with the Principles 
of Medical Ethics of the American Medical Association? 4.— 
I would say that I am familiar. I lecture on the history of 
medical ethics in a medical school. 

Q—Do you know how long the fundamental principles of 
medical ethics have been in force? AW—That question has been 
answered by six or seven previous witnesses, and it is a very, 
very difficult question to answer in a single sentence. If you 
cared to take a minute and a half I can probably answer it. 

Q.—I will not take quite that much time. Do you recall when 
the framework of the principles occurred? A.—The framework 
was developed in Manchester, England, and was first published 
in 1803. It was first published after Percivai secured opinions 
from Erasmus Darwin, William Heberden, and William Wither- 
ing and others had given their opinions. The first draft was 
published in about 1803, and a modified draft was adopted by 
the American Medical Association in 1848. It was written by 
Isaac Hayes, who was then editor of the American Journal of 
the Medical Sciences in Philadelphia. Since that time there 
have been modifications of the fundamental principles primarily 
with the object of covering new developments in both the 
scientific and what might be called the general nature of medical 
practice. 

Q.—I want to ask you whether, under those principles of 
Medical Ethics as interpreted by the American Medical Asso- 
ciation and its affiliated constituent and component societies, 
they can and frequently do condemn as unethical group medical 
practice on a risk-sharing prepayment basis, principally because 
such practice is in business competition with and threatens the 
incomes of doctors engaged in practice on a fee-for-service basis 
and particularly, of doctors so practicing who are members of 
defendant American Medical Association and its affiliated con- 
stituent and component societies? A.—To use a phrase which I 
sometimes use in addressing the public regarding various other 
matters, I would say that there is not the slightest scientific 
or authentic evidence in support of such a statement. 

Q.—Are the American Medical Association and its affiliated 
constituent and component societies interpreting the rules of 
ethics principally because, in so far as the risk-sharing pre- 
payment basis of medical practice is concerned, there is com- 
petition from the money angle between fee-for-service practice 
as compared with group practice? A,—Again, I would say that 
from long tradition everything, that is taught to every medical 
student in every qualified medical school is absolutely opposed 
to any such concept of medical practice. ; 

—1I want to ask you, Doctor, _whether at any time, any- 
where, you ever combined and conspired together for the purpose 
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of restraining trade in the District of Columbia? A.—Abso- 
lutely not. 

O.—Did you (1) combine and conspire together with any- 
body at any time at any place for the purpose of restraining 
Group Health Association, Inc., in its business of arranging 
for the provision of medical care and hospitalization to its mem- 
bate and their dependents on a risk-sharing prepayment basis? 
A.—No. 

Q.—(2) For the purpose of restraining the members of Group 
Health Association, Inc., in obtaining by cooperative efforts 
adequate medical care for themselves and their dependents from 
doctors engaged in group medical practice on a risk-sharing 
prepayment basis? A.—No. 

O.—(3) For the purpose of restraining the doctors serving on 
the medical staff of said Group Health Association, Inc., in the 
pursuit of their calling; 

(4) For the purpose of restraining doctors, not on the medical 
staff of Group Health Association, Inc., practicing in the 
District of Columbia, including the doctors so practicing who 
are made defendants herein, in the pursuit of their calling; 

_ (S) For the purpose of restraining the Washington hospitals 
in the business of operating such hospitals. 

Doctor, did you ever do anything, write anything, or dis- 
cuss with anybody anything, with reference to the Washington 
hospitals during this period from January 1937 to December 
1938? A.—Absolutely no. 

O.—Do you know anybody on the staff of Group Health 
Association? A.-—No. 

Q.—Did you ever, Doctor, at any time, endeavor or try to 
restrain anybody from becoming a member of the staff of Group 
Health Association? A.—Never. 

Q.—Do you know anybody who is or ever was a member of 
the staff of Group Health Association? A.—That takes in a 
lot of territory, but to my knowledge I don’t know now any- 
body on that staff and I can’t say I know anybody who ever 
was on the staff of Group Health Association. 

_Q.—Did you ever, Doctor, do anything for the purpose of 

hindering or restraining Group Health Association, Inc., or any 
of its staff, or anybody else connected with Group Health, in any 
manner whatsoever? A.—No. 
: Q.—Do you know where the Group Health Association Clinic 
is? A—lI have heard it mentioned as being on I Street, and 
have heard the number, 1328 I Street, but I don’t know where 
I Street is. 

Q.—Did you ever go in there? A.—WNo. 

Q—Did you ever do anything so far as Group Health is con- 
cerned in the way of restraining them from conducting, operat- 
ing, maintaining or otherwise carrying on this clinic? A.—No. 

Q.—Is there anything which has escaped my attention in 
inquiring of you with reference to any connection which you 
may have had with reference to Group Health, which you can 
recall at this time? If there is, I wish you would suggest it. 
A—I believe I published a current comment in THE JOURNAL 
OF THE AMERICAN MEDICAL ASSOCIATION somewhere along in 
December 1938 covering the hearings which had been held in 
Congress on the question of appropriations, pointing out that the 
report made on those by an organization in New York had 
so mutilated the report as to give a false impression of what 
had happened in the Congressional hearing. That was Con- 
gressman Woodrum’s hearing. Outside of that, I have no other 
knowledge; that is my best recollection. 


CROSS EXAMINATION 

By Mr. Lewin: 

O.—I have only one or two questions. You work on a salary, 
do you not? A.—yYes. 

O.—And don’t you work for a large corporation? A—Fairly 
arge. 

O.—On a salary? A.—yYes. 

O.—You told us, I believe, that when you asked Mr. Heart- 
field for a report on the situation in Washington, it was simply 
because you were journalistically minded? A.—I think so. 

Q.—You wanted the news, whether good or bad; that is all 
you wanted? A.—What I wanted, and what I asked Mr. Heart- 
field specifically for, was this: He has a good many employees 
in his business here and, as I remember it, I said to him “I 
wonder how all this excitement interests the average citizen in 
Washington,” I was interested in simply that one point, and I 
asked him to ask some of his employees what their reaction 
was to this whole thing. 

Q.—You were simply interested in finding out the facts, what- 
ever it might be, whether the news was good or bad? A— 
Nobody wants bad news, but I was interested in the news. 
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Q.—And when you got the news it was mostly adverse to 
Group Health Association? 4—Frankly, I can't remember 
much about it. He found a disinterest among his employees. 

Q.—Didn’t you tell us that was heartening to you? 4A— 
Interesting and heartening. 

Q.—Heartening, not because it was just news, but because it 
was adverse to Group Health? A—I wouldn't say that. That 
is not my interpretation. To me it was interesting that a move- 
ment that had so much pressure behind it interested so few. 

Q.—The thing that was heartening in it was that you thought 
it was true? A.—Are you interested in my emotional reaction? 

Q.—I want to know your mental state; you can keep the 
emotions out of it. A.—I said in the letter “This is heartening 
news”; I think it was heartening, 

Q.—Let me ask you this: I think you attended this con- 
ference of secretaries and editors? A—I think so; | am not 
sure, 

Q.—And didn’t you say you remembered some action being 
taken there? A.—I said I believe some one had attempted to 
offer a resolution but I said that from my knowledge of the 
nature of the organization that body is not authorized to adopt 
resolutions. 

Q.—But you do remember that somebody did attempt to offer 
a resolution? A.—I think so. 

Q.—And that you remember that the resolution was passed? 
A.—That I don’t remember, and even if it was passed it would 
still have no effect. 

Q.—I wasn’t asking you about the effect; I was asking you 
whether it was passed. A.—I really don’t remember. 

Q.—I will hand you a photostatic copy of what purports to 
be your note to Dr. West and ask you if you can identify that. 
It is 287 for identification, it is not in evidence. A—The note 


‘is mine unquestionably, to Dr. West. 


Q.—Does it refer to an attached document? A—It says 
“This copy of a resolution adopted by the secretaries of the 
state medical societies apparently did not fit in suitably any 
place in the minutes. I suppose you will file it.” 

Q.—This attachment is the resolution which they passed, is 
it not? A.—I don’t know whether they did. He said “adopted.” 
Yes, they passed it, and probably I didn’t print it because they 
had no authority to pass it. 

Q.—You said because it didn’t fit in well with the minutes. 
A.—Those were not my words: I said “didn’t fit in suitably.” 

Q.—I stand corrected. Now, that indicates it was an extraor- 
dinary action on the part of the secretaries to do that, doesn’t it? 
A.—An action they had no authority to take. 

Q—But a little unusual? A—No, in the height of their 
enthusiasm within the past several years they have passed 
several resolutions without authority. 

Q—yYou have no doubt that was a resolution that they 
passed? A.—If it is here I have no doubt they passed it. 

Mr. Lewin:—I offer it in evidence. 

Mr, Leahy:—I object to it; it seems to me it was offered 
once and rejected. 

Mr, Lewin:—Yes, but in another connection. 

By Mr. Lewin: 


Q.—Are Dr. Conklin and Dr. Yater of the District Medical 
Society members of that conference? A.—I wouldn't know ; you 
see there are forty-eight secretaries and twenty-seven editors, 
and I wouldn’t remember that. 

Mr. Lewin:—I think the record shows they were. 

Tue Courr:—I ruled this out once? 

Mr. Lewin:—Yes, but this is on a different basis. 

Tue Court :—Objection sustained. 

By Mr. Lewin: 

Q.—Dr. Fishbein, I think you took the responsibility for 
everything published in THE JourNnAL? A.—Subject to the 
auspices of the Board of Trustees. 

——And that means you took responsibility for a certain 
article published Oct. 2, 1937 in Tue JourNAL with respect to 
Group Health Association? A.—Yes. 

Mr, Lewin:—That is all. 
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Mr, Leahy:—There are some by-laws which must be read 
some time. If the Court please, these are the by-laws of Group 
Health Association, Incorporated: 


“ARTICLE I 


“Section 1. The name of this corporation shall be GROUP HEALTH 
ASSOCIATION, INCORPORATED.” 
That is the name and location as adopted March 22, 1937, 


“ARTICLE I 


“Section 3, Other offices for the transaction of business shall be 
located at such places as the Board of Trustees may from time to time 
determine.” 

That also is the article and section as adopted March 22, 1937. The 
first article, Section 2, provides that its principal place of business shall 
be located in Washington. 


“ARTICLE II 
“SMEMBERSIIIP 


“Section 1. The corporation shall haye no capital stock but shall be 
an association controlled by its members. The membership of this cor- 
poration shall be composed solely of employees of any branch of the 
United States government service, including such other classes or groups 
of persons, other than officers and enlisted men of the United States 
Army and Navy, as shall, within the provisions of the charter and the 
law governing the corporation, be designated by the Board of Trustees, 
provided, however, that in case persons other than employees of Federal 
Home Loan Bank Board, its subsidiaries and affiliates, shall be desig- 
nated as eligible for membership, such action shall first have approval 
of the members as hereinafter provided.” 

That was the article as adopted March 22, 1937, and on May 25, 1937 
Article 1 of Section 2 was amended, and it then read: 

“Section 1. The corporation shall have no capital stock but shall be 
an association controlled by its members. The membership of this cor- 
poration shall be composed solely of employees of any branch of the 
United States government service, including such other classes or groups 
of persons, other than officers and enlisted men of the United States 
Army and Navy; as are provided for in the charter and the laws gov- 
erning the Corporation, provided, however, that in case persons other 
than employees of Federal Home Loan Bank Board and agencies under 
its direction shall be designated as eligible for membership, such action 
shall first have approval of a majority of the Board of Trustees and a 
majority of the members of the corporation present in person or by proxy 
at a regular or special meeting.” 

Then, on Oct. 4, 1937 the section and article were further amended: 

“Article II, Section 1, The corporation shall have no capital stock 
but shall be an association controlled by its members. The membership 
of this corporation shall be composed solely of civil employees of the 
executive branch of the United States government service; provided, 
however, that in case persons other than employees of the Federal Home 
Loan Bank Board and agencies under its direction shall be designated 
as eligible for membership, such action shall first have approval of a 
majority of the Board of Trustees. Employees of the legislative branch 
or judicial branch of the United States government service are not 
eligible for membership.” 

Then, on Oct. 25, 1937 it was again amended to read: 

“Article II, Section 1. The corporation shall have no capital stock 
but shall be an association controlled by its members. The membership 
of this corporation shall be composed solely of civil employees of the 
executive branch of the United States government service; provided, 
however, that in case persons other than employees of the Federal Home 
Loan Bank Board and agencies under its direction shall be designated 
as eligible for membership, such action shall first have approval of a 
majority of the Board of Trustees.” 

Then, on Sept. 19, 1938 the article was further amended to read: 

“Section 1, The corporation shall have no capital stock but shall be 
an association controlled by its members. The membership of this cor- 
poration shall be composed solely of civil employees of the executive 
branch of the United States government service.” 

Then: 

“Section 2. All members shall have equal rights of membership and 
the right to vote for the Board of Trustees, and the right to share in the 
distribution of the assets of the corporation if liquidation takes place 
as in the charter is provided.” 

That was adopted March 22, 1937. On May 25, 1937, the section was 
amended to read: 

“Section 2. All members shall have equal rights of membership 
including the right to vote for the Board of Trustees, and the right to 
share in the distribution of the assets of the corporation if liquidation 
takes place as in the charter is provided. 

“Section 3. Applicants for membership who have just entered the 
service of one of the aforesaid Federal branches or agencies in which 
the corporation is permitted to operate shall be eligible to all the benefits 
of this corporation from the date of first payment of dues, provided 
they are duly elected at the next meeting of the Board of Trustees, and, 
provided further, that, as to new employees, they apply for membership 
within one calendar month after entering the service of such Federal 
branch or agency.” 

That was the section as adopted March 22, 1937, and on May 25, 1937 
that was amended to read as follows: 

“Section 3. Applicants for membership who have just entered the 
service of one of the aforesaid Federal branches or agencies in which 
the corporation is permitted to operate shall be eligible to all the benefits 
of this corporation from the date of first payment of dues, provided 
they are duly elected at the next meeting of the d of Trustees, and, 
provided further, that they apply for membership within one calendar 
month after entering the service of such Federal branch or agency.” 

Section 3 of Article II was amended, again, on Oct. 4, 1937 to read 
as follows: . 

“Article II, Section 3. Applicants for membership who have just 
entered the government service aforesaid shall be eligible to all the 
benefits of this corporation from the date of first payment of dues, pro- 
vided they are duly elected at the next meeting of the Board of Trustees, 

wided further, that they apply for membership within one calendar 
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month from the date of entrance on duty in the government service 
aforesaid.” 

On Sept. 19, 1938 the section was amended to read: 

“Section 3. The Board of Trustees shall reject an application for 
membership if the applicant is not an employee of the character herein 
designated, and may reject any application for membership. The Board 
of Trustees, for just and reasonable cause, may expel from membership, 
after not less than fifteen (15) days notice and opportunity for hearing 
before the Board of Trustees, any person who, in the opinion of said 
Board of Trustees, shall have abused the privilege of his membership 
or is otherwise guilty of wrongful conduct detrimental to the Associa- 
tion or its membership. The Board of Trustees, after hearing as herein- 
before provided, shall be the sole judge of whether the conduct in 
question warrants expulsion from membership. Membership dues shall 
end upon expulsion,” 

Section 4: 

“Dependents of members hereafter becoming members of this cor- 
poration will not be eligible to benefits from the corporation until the 
member has been in good standing for a period of three calendar months 
beginning with the date of his or her application. 

“All employees who do not hereafter apply for membership in the 
corporation within one calendar month from the date of entrance on duty 
as an employee in one of the Federal branches or agencies in which the 
corporation is permitted to operate, shall not be eligible to benefits from 
the corporation until three calendar months after the date of their appli- 
cation, but during said three calendar months no dues shall be chargeable 
against such member.” 

That was adopted March 22, 1937. On May 25, 1937 the section avd 
article were amended to read as follows: 

“Section 4. Dependents of members hereafter becoming members of 
this corporation will not be eligible to benefits from the corporation until 
the member has been in good standing for a period of three calendar 
months beginning with the date of his or her application, provided, how- 
ever, this section shall not apply to dependents of members in good 
standing as of the date of beginning business. 

“Employees who do not apply for membership in the corporation 
within one calendar month from the date of entrance on duty in one of 
the Federal branches or agencies in which the corporation is permitted 
to operate, shall not be eligible to benefits from the corporation until 
three calendar months after the date of their application, but during 
said three calendar months no dues shall be chargeable against such 
member.” 

Again, on Oct. 4, 1937 the Section 4 of Article II was again amended 
to read: . 

“Article IT, Section 4. Dependents of members hereafter becoming 
members of this corporation will not be eligible to benefits from the cor- 
poration until the member has been in good standing for a period of 
three calendar months beginning with the date of his or her application, 
provided, however, this section shall not apply to dependents of mem- 
bers in good standing as of the date of beginning business. 

“Employees who do not apply for membership in the corporation 
within one calendar month from the date of entrance on duty in the 
government service aforesaid shall not be eligible to benefits from the cor- 
poration until three calendar months after the date of their application, 
but during said three calendar months no dues shall be chargeable against 
such member.” 

Again, on Oct. 25, 1937, this section was amended to read: 

“Article II, Section 4. Dependents of members hereafter becoming 
members of this corporation will not be eligible to benefits from the 
corporation until the member has been in good standing for a period of 
three calendar months beginning with the date of his or her application, 
provided, however, that this section shall not apply to dependents of 
members in good standing as of the date of beginning business. 

“Employees who do not apply for membership in the corporation 
within one calendar month from the date of entrance on duty in the 
government service aforesaid shall not be eligible to benefits from the cor- 
poration until three calendar months after the date of their application, 
but during said three calendar months no dues shall be chargeable against 
such member.” 

Again, on May 2, 1938, it was amended to read: 

“Section 4. Dependents of those hereafter becoming members of this 
corporation will not be eligible to the benefits of this corporation until 
the member has been in good standing for a period of three calendar 
months, beginning with the date of his or her application, provided, 
however, that this section shall not apply to dependents of members in 
good standing as of the date of beginning operations, 

“Employees who do not apply for membership within one calendar 
month from the date of entrance on duty in the government service 
aforesaid shall not be eligible to the benefits of this corporation until 
three calendar months after the date of their application, during which 
three months, however, no dues shall be paid by or be chargeable to 
such applicants.” 

The section was again amended on Sept. 19, 1938 to read: 

“Section 4. If any dues of a member are not paid within sixty (60) 
days after their due date, such members automatically at the end of the 
last day of such period cease to be members and can only be reinstated 
to membership by action of the Board of Trustees. Tf any dues of a 
member are not paid within ten (10) days after their due date, such 
member shall be refused all services except in case of serious emergency 
until such dues are paid: Provided, that the Board of Trustees may 
waive this provision for a period of not in excess of sixty (60) days 
with respect to any person who has been furloughed from government 
service.” 


tScetion 5. The Board of Trustees shall have authority to reject an 


ication for membership without cause if the applicant is not an 
pe ee of the character hereinabove designated, and shall have the 
right, for just and reasonable cause, to reject the application for mem- 
bership of any such employee, and shall have the privilege of dropping 
or expelling members from this organization after not less than fifteen 
(15) days’ notice and a hearing before the Board of Trustees when, 


in the opinion of said Board of Trustees, the member shall have abused 
the privileges of the corporation in any way by imposing on the cor- 
poration by having medical aid furnished to some one not entitled to the 
same; or otherwise acting in such manner as to injure the corporation 
through his wrongful conduct. The Board of Trustees, after hearing as 
hereinbefore provided, shall be the sole judge of whether the conduct 
in question warrants expulsion from membership but membership dues 
shall end upon such expulsion.” 

That was the section as adopted March 22, 1937. On May 25, 1937 
that section was amended to read: 

“Section 5. The Board of Trustees shall reject an application for 
membership without cause if the applicant is not an employee of the 
character hereinabove designated. It shall have the right, for just 
and reasonable cause, to reject the application for membership of any 
employee, and it may drop or expel members from this corporation after 
not less than fifteen (15) days’ notice and hearing before the Board of 
Trustees when, in the opinion of said Board of Trustees, the members 
shall have abused the privileges of the corporation in any way by 
imposing on the corporation by having medical aid furnished to some 
one not entitled to the same; or otherwise acting in such manner as to 
injure the corporation through his wrongful conduct. The Board of 
Trustees, after hearing as hereinbefore provided, shall be the sole judge 
of whether the conduct in question warrants expulsion from membership 
and membership dues shall end upon such expulsion.” 

Then, on May 2, 1938, the section was again amended to read: 

“Section 5. The Board of Trustees shall reject an application for 
membership without cause if the applicant is not an employee of the 
character hereinabove designated. It shall have the right, for just and 
reasonable cause, to reject any application for membership, and may 
drop or expel from membership, after not less than fifteen (15) days 
notice and hearing before the Board of Trustees, any person who, in the 
opinion of said Board of Trustees, shall have abused the privileges of 
his membership or is otherwise guilty of wrongful conduct detrimental 
to the corporation or its membership. The Board of Trustees, after 
hearing as hereinbefore provided, shall be the sole judge of whether the 
conduct in question warrants expulsion from membership. Membership 
dues shall end upon expulsion.” 

Then on Sept. 19, 1938 it was again amended to read: 

“Section 5. No member may have services procured for a dependent 
at a time when he himself is not eligible to have services procured for 
himself. 

“Section 6, Members whose connection with the Federal branches or 
agencies aforesaid is severed shall have the privilege of remaining mem- 
bers of the corporation by payment of their monthly dues and assess- 
ments direct to the Secretary in advance. If the dues of members 
coming within this provision are not paid by the 10th day of the month 
for which such dues are payable, such members automatically lose all 
rights to service from the corporation and can only be reinstated to 
membership by action of the Board of Trustees.” 

This section was amended on May 25, 1937 to read—as I read it it 
had been adopted March 22, 1937. Under the amendment of May 25 
it reads: 

“Members whose connection with the Federal branches or agencies 
aforesaid is severed shall have the privilege of remaining members of 
the corporation by payment of their monthly dues and assessments direct 
to the Treasurer in advance. If the dues of members’ are not paid 
within thirty (30) days after their due date, such members automatically 
lose all rights to service from the corporation and can only be reinstated 
to membership by action of the Board of Trustees, provided, however, 
that notice by registered mail shall be given of this rule to any member 
whose connection with the Federal branches or agencies aforesaid is 
severed.” 

Then, Oct. 4, 1937, the section was amended to read: 

“Article II, Section 6. If the dues of members are not paid within 
thirty (30) days after their due date, such members automatically cease 
to be members and can only be reinstated to membership by action of 
the Board of Trustees.” 

Then, on Oct. 25, 1937 the section was amended again to read: 

“Article II, Section 6. If the dues of members are not paid within 
sixty (60) days after their due date, such members automatically cease 
to be members and can only be reinstated to membership by action of 
the Board of Trustees. 

And then on Sept. 19, 1938 the section was deleted in the by-laws by 
an amendment of that day. 

“Section 7. No new dependents added to dependent list of any mem- 
ber of the corporation shall be eligible for service for a period of three 
calendar months, with the exception of wives or newly born children 
who shall be eligible to service from the date of marriage in the case 
of a wife and from the date of birth in the case of children.” 

That is the section as adopted March 22, 1937. On May 2, 1938 the 
section was amended to read: 

“Section 7. No dependent of a member not listed on the dependent 
list of such member at the time he became a member shall be eligible 
for benefits hereunder until the expiration of three calendar months 
after such dependent is placed on the dependent list of such member, 
with the exception of newly married wives or husbands, or newly born 
children, who shall be eligible for such benefits from the date of listing, 
provided such listing is made not later than the one calendar month 
after such marriage or birth. No dependent in any case shall be eligible 
for benefits at a time when the member himself is not so eligible.” 

That was the section as amended May 2, 1938, and by an amendment 
of Sept. 19, 1938 that section was deleted from the by-laws. 

Section 8 of this article reads: 

“All certificates of membership shall be signed by the president or 
secretary, and shall be sealed with the corporate seal.” 

That is as the section was March 22, 1937. On May 25, 1937 the 
section was amended to read: 

“Al certificates of membership shall be signed by the President or 
Secretary, or Assistant Secretary, and shall be sealed with the corporate 

' 


‘And then Section 8 was amended on Sept. 19, 1938 to read: 
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“AIL certificates of membership and membership cards shall be signed 
by the President or Secretary, or Assistant Secretary, and shall be sealed 
with the corporate seal.” 

And then in view of the deletion of Sections 6 and 7, which IT have 
just read and called to your attention, this article became Section 6 of 
Article IT on the 19th day of September 1938. 

Section 9, as it stood and was numbered on March 22, 1937 reads: 

“In case of liquidation or sale of its assets, the corporation shall have 
a first lien upon such dividends as may be declared due any members 
thereof for any indebtedness of the respective holders thereof to the 
corporation.” 

On Sept. 19, 1938 the section was amended to read: 

“In case of liquidation or sale of its assets, the corporation shall have 
a first lien upon such dividends as may be declared due any member hereof 
for any indebtedness of said member to the corporation.” 

Then, by reason of the deletion of Sections 6 and 7 on Sept. 19, 1938, 
this section remained but took the number Section 7 of Article II. 

“Section 10. In case of loss or destruction of a certificate of mem- 
bership, new certificate shall be issued in lieu thereof be plainly marked 
‘Duplicate’ upon its face.” 

That is as adopted March 22, 
amended to read: 

“In case of loss or destruction of a certificate of membership, new 
certificate shall be issued in lieu therof and shall be plainly marked 
‘Duplicate’ upon its face.” 

The section was further amended on Sept. 19, 1938 to read: 

“In case of loss or destruction of a certificate of membership or a 
membership card, a new certificate or membership card shall be issued 
in lieu thereof and shall be plainly marked ‘Duplicate’ upon its face.” 

This section took the new number 8 under the amendment of Sep- 
tember 1938, and for the reason already stated—because of the deletion 
of Sections 6 and 7. 

If your Honor please, may I interrupt the reading of these by-laws 
to call some witnesses? 


1937, On May 25, 1937 the section was 


Tue Court:—You may. Preceed. 
Thereupon 
TESTIMONY OF DR. CHARLES S. WHITE 


DIRECT EXAMINATION 
By Mr. Leahy: 


Charles S. White, 1801 Eye Street N. W., Washington, D. C. 
said he is a surgeon. He graduated in 1898 and has specializec 
in surgery from 1908 to the present time. After graduation 
from George Washington University he spent two years in 
private practice and eight years in hospital experience at 
Emergency, George Washington and Columbia Hospitals and 
part of the time in New York. He is now professor of surgery 
in George Washington and head of the Department of Surgery 
in Gallinger and Doctors hospitals, and on the consulting board 
of four or five others, including Emergency, Garfield and 
Providence. He is head of the Department of Surgery in 
George Washington University Hospital and on several com- 
mittees; on administration, and on admission to hospital privi- 
leges. He has been on the committee on admissions since 1934. 

O.—What is the Committee on Admissions at George Wash- 
ington? A.—It is a committee composed of Dr. Mallory, Dr. 
Howard Kane and myself, to whom all requests for the privi- 
lege of practicing any branch of medicine in the hospital are 
referred. This committee makes a report to the staff, and the 
staff acts on these applications. We act as a small group to 
classify these applications and submit a report on the qualifi- 
cations of any of these men who apply for privileges. Dr. 
Mallory has medicine; Dr. Kane, obstetrics and gynecology, 
and I have surgery. 

Q.—You make a report to what staff? A.—The staff of the 
University of George Washington Hospital. 

Q.—Who composes the staff; I do not mean the actual 
names, just generally? A.—I would say about forty or fifty 
men who have the privilege of practicing there, and teaching 
privileges, and certain duties regarding patients assigned to 
them; the teaching staff largely. 

Q.—Does George Washington have two types or characters 
or forms of staff? A.—They have an appointed staff and then 
a courtesy staff, men who have no official connection with the 
hospital but who are allowed to visit the patients in it if they 
can qualify for such privileges. ; 

Q.—By whom is the appointed staff appointed? 4.—By the 
Board of Trustees of the University, I would say; that is the 
way I received my appointment. 

_Q.—Are you a member of the Board of Trustees? A.—No, 
sir. 

0.—You said your committee on applications, having inves- 
tigated the application, referred it to a staff; to which staff 
are applications made? A,—The appointed staff. 

0.—What is the distinction between the appointed and cour- 
tesy staffs? A.—The appointed staff is appointed by the Uni- 
versity authority to take care of patients, get free patients 
in the hospital and university; the cone staff is composed 
of those who are practicing physicians in Washington who can 
take a private patient there and treat such private patient 
themselves. 
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O.—Doctor, what is the practice in George Washington with 
reference to admissions to the courtesy staff privileges? A.— 
Applicants who wish to avail themselves of this privilege have 
to fill out a printed form, in which they state their qualifica- 
tions, their age, where they graduated, and the usual informa- 
tion regarding the education; the society to which they belong; 
the medical papers which they have written; what experience 
they have: this is on a printed form, This application then is 
read before the staff at a regular meeting, stating this Doctor 
So and So, with his qualifications, has applied for membership 
or privileges on the staff. Then these applications are turned 
over to me as Chairman of that committee. I sort them then: 
that part relating to surgery I keep, those relating to medicine 
go to Dr. Mallory; and those to obstetrics and gynecology are 
referred to Dr. Kane. I refer mine to the Academy of Surgery, 
because in 1934 or 1935 we decided to turn over to the Academy 
all applications for investigation by the Academy of any one 
applying for privileges in surgery in the hospitals in Washing- 
ton. They try to make it a standard type of investigation, and 
our organization, that is the staff of George Washington— 
agree to send all our applications to this Academy of Surgery 
to act in an advisory capacity to us. So I take these applica- 
tions and send them to the Secretary of the Academy of Sur- 
gery. He in turn, I presume, investigates them and sends us 
back the report, and when I receive that I take it back to the 
next regular meeting of the staff and read it and ask the staff 
to vote, or the Dean who presides, asks them to vote on the 
applicant ; whether he will be admitted, whether action will be 
deferred, postponed, or denied; and depending on their action 
the applicant is notified of such action; and that is the end 
of my connection with it. 

Q.—Is that the general routine for every application of that 
nature? A.—That is the actual routine; has been since 1934 
or 1935. 

Q.—Since you have been connected with the George Wash- 
ington Hospital, or any of them here in Washington, what 
has been the practice of all the hospitals to your knowledge 
with reference to the right of a doctor to practice in a hospital 
without having obtained privileges to the staff? A—No hos- 
pital permits a man to practice without such privileges unless 
it is a grave emergency; then, sometimes that is waived until 
he can make out the proper application. 

O.—Is that true of all hospitals? A—AII as far as I know. 

Q.—After the medical staff has voted on an application, 
is that application referred to any other governing body? 4A.— 
No, it goes to the Dean, or superintendent of the hospital, who 
happens to be the Dean, Dr. Hoedorn, and | think his secretary 
takes the matter up from that point on. 

Ee ees you a member of the Academy of Surgery? A— 
es. 

Q.—Are you on any committee of the Academy of Surgery 
which has to do with the investigation of qualifications of 
applicants to practice medicine? A.—Yes. 

Q—Do you recall an application having been made to George 
Washington University Hospital by one Dr. Raymond E. 
Selders? A—I know there was one made by him, but I don't 
know the exact date. 

Q.—Some time in November 1937, did you know a Dr. Ray- 
mond Selders personally? A.—No, 

Q.—Have you ever met him? A.—No. 

Q.—Now, when his application came into George Wash- 
ington Hospital did you personally have anything to do with it? 
A.—No, his application came in and it was filed in the proper 
form, and turned over to me with the usual type of applica- 
tions on a printed form; then I had something to do with it. 

Q.—Do you recall how it happened to come to you, if it did? 
A.—That is the routine procedure. It goes to the administrator 
of the hospital and he in turn reads that out at the staff meet- 
ing, and turns them over to me. That is how I received it. 

Q.—What did you do with it when you got it? A.—I referred 
it to the Academy of Surgery; that was the routine method 
eet it. a BRS ‘ : 

-—Doctor, has the reference of any application for 
privileges in George Washington Hospital, or in George Wash, 
ington University Hospital, to the Academy of Surgery any- 
thing to do with Group Health Association? AW—No not so 
far as ead I be I on : 

—How frequently or o are you com 
withtietees: or do you turn applications over nme iy Pot a 
of Surgery of those making application to George Washi 
Hospital? A—AlIl I get that apply for surgery are uaaktae 
to the Academy. I suppose in the course of a year, fifteen or 


twenty; sometimes each month, or someti n 

month, or two, but it is routine in my pra mage we will skip a 
Q.—Do you recall whether you received any inf s 

the Washington Academy of Surgery upon Ormation from 


the application 
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which you had forwarded of Dr. Raymond E. Selders? A— 
Yes. 

O.—Doctor, did you, as Chairman of that committee, do 
anything to delay action on the application of Dr. Raymond E. 
Selders? A—I had nothing to do with his application after it 
was turned over to the Academy of Surgery. As soon as we 
got it back it was read before the meeting of the staff of 
George Washington University Hospital. There is a period in 
the year when there is a vacation, during the summer months, 
and that would be the only delay that I can think of. 

O—After you received word from the Academy of Surgery 
with reference to the application of Dr. Selders, did you inten- 
tionally delay in any way bringing the matter before the board 
of the George Washington University Hospital? A.—1I don’t 
think it was delayed at all. It went through the usual routine, 
like other applications. 

O.—Did you at the time know that Dr. Raymond E. Selders 
was connected with Group Health Association? dA.—Oh, yes; 
I knew that. 

O.—How did you know it? 4.—By reading the newspapers. 

O.—Was there a good deal about it in the newspapers at 


_the time? A.—As far as I could see, it was all over the papers, 


including the front page. 

Q.—Did the fact that you knew that Dr. Raymond E. Selders 
was connected with Group Health Association have anything 
whatsoever to do with you in your conduct of dealing with 
the application of Selders in your committee, either after it 
was received or after it was returned to you from the Academy 
of Surgery? A—Had nothing whatsoever to do with it. 

O.—Was the recommendation of the Academy adverse or 
favorable? A.—Adverse. 

Q—What did the Board do then, upon the recommendation 
of the Academy of Surgery? A.—His application was turned 
in to the Dean who presided at the staff meeting, with the 
notation that the Academy did not approve of his application. 
It was then put to a vote, submitted to the open staff meeting, 
and the staff voted not to give him the privileges. 

O.—Were you present at that meeting, Doctor? A.—Yes, sir. 

O.—Was anything said as the basis for rejecting the applica- 
tion of Dr. Raymond E. Selders—that it should be so rejected 
because he was a member of G. H. A.? A.—No, sir. 

OQ—What influence, if any, did his membership on the 
G. H. A. staff have on the vote of the Board? dA.—Nothing, 
so far as I know. The committee, you mean? 

O—Yes. A.—Nothing whatsoever. 

OQ—Upon what was the vote of the staff based, to your 
knowledge? A.—It was based solely, I believe, on his profes- 
sional qualifications. : 

O.—Outside of the report which you received from the 
Academy of Surgery, did your own committee on investigations 
make any independent investigation into the qualifications of 
Dr. Selders? A.—No, sir. 

Q.—Doctor, do you recall whether at the same time you 
voted on the qualifications of Dr. Selders you voted on the 
qualifications of other doctors? A.—Yes, sir. 

O.—Were some of the other doctors rejected also? A— 
Yes, sir. 

Q.—Was there anything which was done with reference to 
the application of Dr. Selders which differed from that which 
was done with reference to the application of any other doctor 
who was seeking surgical privileges in George Washington Uni- 
versity Hospital? A.—In no way whatsoever. 

Q.—Will you kindly explain to the jury what an application 
for general surgical privileges in a hospital means? A.—It 
means the privilege of operating on any one you might send 
there as a patient, and do any operation that you think the 
patient requires, without any supervision of any sort. In other 
words, you are allowed to have complete charge of the patient 
and do a major operation, open the abdomen, or anything you 
want. It is the highest privilege that you can give a doctor, I 
think, to do general surgery, without any limitations. That is 
what it means. And we scrutinized these applications pretty 
closely, because we think a hospital is more or less responsible 
for the work that is being done, and for that reason we feel 
that a man who can do any sort of an operation without super- 
vision should be a first class surgeon. ; 5 

Q.—What would you say with reference to his experience? 
A—We feel that he cannot be good unless he has had a large 
amount of experience. 

Q.—You said in the course of your answer, Doctor, that one 
who received a general surgical rivilege could operate without 
supervision. What do you mean by “without supervision tare 
Sometimes a man is allowed to operate while some older man 
stands by, and we say he is allowed to have certain privileges 
under supervision, to encourage younger me to get proper 

experience. Without supervision, we mean that a man may 
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go into the hospital and do as he pleases with the patient if 
the patient permits him to do it. 

Q.—Does a resident have the right to operate without super- 
vision in a hospital? A.—Only in the case of extreme emer- 
gency, where he could not get a member of the staff. 

Q.—Otherwise, what is the practice? d.—He is merely an 
assistant or sometimes operates under the supervision of the 
attending surgeon. 

Q.—Are you a member of the District Medical Society, 
Doctor? A.—Yes. 

Q.—And of the American Medical Association? d.—Yes, sir, 

O.—What office, if any, do you hold in the District Medical 
Society? A.—At the present time I am on some committee that 
has to do with compensation claims and adjustments, or any- 
thing of that sort. 

Q.—Any other committees? A.—No, sir. 

O.—Do you hold any office in the Academy of Surgery? 
A—No, sir. 

Q.—Have you ever held office in the Academy of Surgery? 
A—I have been president of it. 

Q.—When were you president? 4.—I think, the first year it 
was organized, about 1930, I suppose. 

Q.—Did you ever hold any office in the District of Columbia 
Medical Society? A.—Yes. I have been president of that. 

Q.—When were you president of the District of Columbia 
Medical Society? A.—I think, in 1927. 


CROSS EXAMINATION 
By Mr. Lewin: 


Q.—Dr. White, did you know about the correspondence which 
Dr. Cutter had had with Dr. Bloedern in the fall of 1937? 
A.—No, sir. 

Q.—Did you know about any efforts on Dr. Cutter’s part to 
have your staff confined to members of the A. M. A. and the 
local societies? A—I saw no correspondence and I don't 
remember having any conversation regarding it. 

Q.—There is some correspondence of that character in evi- 
dence. I wondered if it would refresh your recollection at all. 
I think I correctly characterize it when I say that Dr. Bloedern 
advised Dr. Cutter that the number had been reduced to about 
three members of your staff, and that number would be reduced 
later, Does that refresh your recollection at all? A—No; I 
don’t remember ever having any conversation with Dr. Bloedern 
pee that line, nor was anything done about it, so far as I 

now. 

OQ.—If that rule had been in force then, Dr. Selders could 
not have joined your staff so long as you adhered to the rule? 

Mr. Leahy:—I object as argumentatiye. 

TueE Court:—Objection sustained. 


By Mr. Lewin: 


Q.—You say your medical staff finally voted on the applica- 
tion? A.—Yes, sir. 

Q.—Is it not true that the medical staff included Dr. John 
Reed? A.—Yes. 

O.—Was he not a member at that time of the Executive 
Committee of the District Medical Society? A.—I could not 
say; I don’t know. 

O.—Did not your medical staff include at that time Dr. Jacob 
Kotz? A—I think so. 

O.—Was he not at that time the vice president of the District 
of Columbia Medical Society? .4.—I couldn’t say that. I don't 
know his affiliations. 

O.—Did it include Dr. Daniel Borden? A.—Yes. 

O.—Was he not at that time a member of the Executive 
Committee of the Medical Society? A.—I couldn't say. He 
may have been. 

O.—Did it include Dr. Mallory? A.—Yes, sir. 

Q.—Was he not at that time a member of the Executive 
Committee, and was he not shortly thereafter the president of 
the District of Columbia Medical Society? A.—He was presi- 
dent at one time. I don’t know whether it was that particular 
time or not. 

O.—Was he not president in the latter half of 1938? A— 
Possibly; I don’t know. 

Tart the time at which Dr. Selders’ application came up 
before you the second time? A.—If it was in 1938, he must 
have been. 

O.—Was not Dr, Arch L, Riddick a member of your medical 
staff? A.—Yes. 

O.—Was he not also a prominent member of the District 
of Columbia Medical Society and active on its committees? 
A.—He was a member of the Medical Society, but I don't 
know how active and prominent he was. 

O.—Was not Dr. Warren W. Sager a member of your medi- 
cal staff? A.—Yes. 
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Q—Was he not also a member of the Hospital Committee 
of the District of Columbia Medical Society in the fall of 1937 
and the early part of 1938? A.—I couldn't answer as to his 
activities in the Medical Society; I don’t know. 

Q.—Did you not know that the Medical Society had a hos- 
pital committee? dA.—Well, it may have had. I do not take a 
very active part in the meetings, so I am not familiar with the 
officers or their activities. 

Q.—Did you know about Dr, Sager’s answers to a ques- 
tionnaire which was sent in by Dr. Warfield? A.—No, sir. 

Q.—Did you not ever hear of such a questionnaire being sent? 
A—If I did, it didn’t impress me, because I have no recol- 
lection of a questionnaire now. 

Q.—Did you not know that Dr. Sager advised the Hospital 
Committee that your hospital was in sympathy with the policies 
oi the District of Columbia Medical Society in relation to 
Group Health Association? A.—The committee of which I am 
chairman? 

Q—No. This Hospital Committee of the District Medical 
Society. 4A.—No; I didn’t know that. 

Q.—Did you not know that there was a hospital committee 
headed by Dr. Warfield at that time? A—I knew there was 
a committee on which Dr. Warfield was active, but I didn't 
take any active part in it. I don’t think I attended more than 
one meeting during all that period, and I am not familiar with 
who the officers were or their activities. 

Q.—Which one did you attend? A.—Just one regular meet- 
ing—I don’t know which one that was—in the course of the 
year. 

Q—Which year—1937 or 1938? A.—I don’t remember which 
year; but I went around once and I don’t belieye I went again 
the whole year. 

Q.—Of course when the medical staff of your hospital voted 
on Dr. Selders you did not know what information they had 
then? A—What is that? 

Q—When the medical staff of your hospital voted on Dr. 
Selders’ application you did not know what information the 
rest of the staff had when it voted? A—No, of course not. 

Q.—Did you mean to testify here that you voted against him 
personally because of the reports you got from the Washington 
Academy of Surgery? A.—No; I didn’t say that. I said if this 
information was furnished them from the report of the Academy 
of Surgery what those men thought or felt I don’t know. 

Q.—When you said you voted to turn him down, you meant 
that you personally voted to turn him down on the basis of 
that report? A.—No; I didn’t say I voted to turn him down. 
I said the staff did. 

Q.—Did you not vote to turn him down? A.—I may have 
voted myself, but I didn’t say I did. 

Q.—You were asked what influenced the staff, whether it was 
‘influenced by this report or not. 4.—How should I know what 
influenced the staff? 

Q—You know what influenced you. A.—You mean, do I 
know why I voted? 

Q—Yes. A.—Yes. 

Q.—You voted because of the report from the Washington 
Academy of Surgery; is not that right? A.—Yes. 

Q—Is this a copy of Dr. Selders’ application which you 
received (handing a paper to the witness)? Perhaps it is the 
original, Doctor? A.—I assume it is. 

Q.—Did not that disclose to you that he graduated in medi- 
cine at the University of Oklahoma in June of 1927? A.—Yes. 

Q.—And that would be ten years, would it not, before this 
application was made? A.—Yes, sir. 

Q—It disclosed to you, did it not, that he had received a 
Bachelor of Arts degree, that he had received a Bachelor of 
Science degree in Chemical Engineering, that he had received 
a Bachelor of Science degree in Medicine, and a number of 
other degrees? Maybe you are more familiar with them than 
Iam. A.—Yes. 

Q.—Do you know anything about the University of Okla- 
homa’s standing as a medical school. A—No. I think it is all 
right now, at the present time. I don’t know what it was then. 

Q.—You do not have any reason to believe it was not good 
then, do you? A.—No. 

Q.—Did it not disclose also that he had had an internship 
back in 1927 and 1928 at St. Joseph’s Infirmary at Houston, 
Texas? A.—Yes. 
geld you know anything adyerse to that institution? 

—NO, 

Q.—You would suppose that would be good intern training? 
A.—That would depend upon the institution, 

Q.—Have you any reason to belieye— A—I know nothing 
about it; I couldn’t say whether it was good or bad. 

Q.—Did you make any inquiries to find out? A—No, sir. 


Q—And yet this was on the application that was referred 
to you to pass on? A.—Yes, 

Q.—You found out also that he was a resident in surgery 
si the Worcester City Hospital in Massachusetts, did you not? 
A—Yes. 

Q.—Did not that tell you that he was there in 1936 to 1937? 
A—Yes, sir. 

Q.—And that was seven or eight years after he had had his 
internship? A.—Yes, sir. 

QO—What do you say about the standing of the Worcester 
City, Massachusetts, Hospital? A—I know nothing about it. 

Q.—You know nothing against it? A—No, sir. 

Q.—Did you investigate to find out whether it was a good 
place for a resident to be trained? A—No, sir. 

Q.—Of course you wanted this information, I suppose, for 
the purpose of investigating him, did you not? A.—That 
information was used for that purpose, 

Q.—But not by you? A.—No. 

Q.—Or by your medical staff? A—By an agency which the 
medical staff had approved. 
yo mean, the Washington Academy of Surgery? A.— 

es. 

Q—But it was not used by you or your medical staff or 
your credentials committee, was it? A—No; it was used by 
the staff of the Academy of Surgery on a definite motion and 
act of the Society. 

O.—Were you there when that was done? A—Yes. 

O.—Were you a member of the Credentials Committee of the 
Washington Academy of Surgery? A.—No, sir. 

Q.—Did you attend its deliberations? A—No, sir. 

Q.—Did you take any part in the investigation that it con- 
ducted? A—No, sir. 

Q.—As a matter of fact, did they not simply delegate it to 
Dr. Fred Sanderson to investigate? A.—I couldn't tell you 
what the action was. 

Q.—As a matter of fact, was not Dr, Fred R. Sanderson the 
vice president of the Committee on Compensation, Contract 
and Industrial Medicine? A.—lI don’t know. 

Q.—As a matter of fact, did not Dr. Sanderson prefer these 
charges against Dr. Trible in May of 1938? 

Mr. Leahy:—I object, as immaterial. He said he did not 
even know that it was referred to Dr. Sanderson. 

Tue Court :—That is a matter of argument to the jury later. 

Mr. Lewin:—All right, your Honor. 


By Mr. Lewin: 


Q.—You saw that he had been admitted to practice under 
the laws of the District of Columbia, did you not, from his 
application? A—Yes, sir. 

Q.—You saw that he had had graduate work? A—Yes. 

Q.—And had received a graduate degree? A—Yes, sir. 

Q.—Do you know where he received that? A.—Pennsylvania. 

Q.—The graduate school of medicine in Pennsylvania. What 
au you say about the standing of that institution? A—Very 
good. 

Q.—So you would suppose, at any rate, that a post graduate 
of that institution would have some qualifications, would you 
not? 4.—Yes. 

Q.—For some kind of surgery, at least; is that right? A— 
For some kind of surgery; yes. 
ee ee had applied for general surgery, had he not? 4— 

es. 

Q.—You would construe that to mean all types of surgery, 
would you not? d—yYes, sir. General surgery includes all 
types, unless some special type is indicated or requested. 

O—It would include minor surgery too? A.—Yes. 

O.—Nevertheless, you turned down his application? 4.—We 
don’t discriminate. He asked for general surgery and he was 
turned down in general surgery. He didn’t ask for minor 
surgery. 5 

Q.—It was included in general surgery, was it not? A—That 
is a different classification. A general surgeon can do minor 
surgery, but a minor surgeon cannot do general surgery, 

O.—You say you never met this man? A.—No, sir. 

Q.—You did not know what manner of man he was? 4—No. 

Q.—Although this was sent to you for investigation? 4— 
Yes. 

Q.—You also saw, did you not, that he was a member of the 
Harris County Medical Society and a member of the American 
Medical Association? A.—Yes. 

Q.—He was not a member of any of the local societies here? 
A—I don’t know, He doesn’t state there whether he was 
or not. 

—You had heard something about this controve with 
aon Health Association, had you not, Doctor? ted had 
read a good deal about it. I had not heard much. 
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Q—Did you not know that he was not a member of the 
District of Columbia Medical Society? A.—I presume I did. 

O.—Did you not know he did not have a chance to get into 
it? A—No; I didn’t know that. I didn’t know that he had 
made application. 

O.—Did you not know what would happen to him if he had? 
A —I had no way of knowing that. 

Mr. Leahy:—1 object. 

Ture Courr:—That is not proper. 

Mr, Lewin:—I just simply want the answer, your Honor. I 
will not press it. 

By Mr. Lewin: 

Q.—Do you see from this application also that he had had 
teaching experience at the University of Oklahoma? dA.—I 
presume I saw everything on there. If that is on there, I saw it. 

O.—That he had had operative surgery? 4A.—Yes. 

O.—Why did you bother to read this at all if you were not 
going to do anything about it? 

Mr. Leahy:—I object. 

Tue Court:—Objection sustained. 

By Mr. Lewin: 

O.—You saw that he had staff appointments at various hos- 
pitals, the Memorial Hospital in Houston, Texas, and St. 
Joseph’s Infirmary? A.—Yes. 

O—You saw about his contributions to medical literature? 
A—Yes, sir. 

O.—I wonder if you would read those for me. They are hard 
for me to pronounce. 4.—Maybe I can’t pronounce them either. 
The first is Seminar on Rectosigmoid Carcinoma. 

O.—What is that? 4.—A story or dissertation or comment 
on cancer of the rectum. The next one is A Comparison of 
Gastropylorectomy and Pyloric Resection in Treatment of 
Pyloric Ulcer. 

O.—Would you say those were fairly difficult surgical sub- 
jects? A—I don’t think what a man writes about it indicates 
his ability in any way in surgery. It is a deep subject. 

O—You also saw that he gave some references to you? 
A—Yes. 

O—He gave you Dr. Walter E. Lee, Professor of Surgery 
at the Graduate School of Medicine, Pennsylvania? Did you 
write to Dr. Lee? A.—No, sir. 

OQ —He was Professor of Medicine at the University of Penn- 
sylvania? A—Yes. 

O—He gave you Dr. Leonard Brown as a reference, who is 
Professor of Surgery at Temple University? A.—Yes, sir. 

O.—What is the standing of that university? dA.—Very good. 

Q.—Would a Professor of Surgery at the University of Penn- 
sylvania be a responsible reference? A—I would think it 
would be a very good reference. 

Q.—Do you think a Professor of Surgery at Temple Uni- 
versity would be a good reference? A.—Almost as good. 

OQ.—Then he gave Dr. John T. Moore, Past President of the 
State Medical Association of Houston, Texas, and Dr. George 
Mclvor, Superintendent of the Worcester, Massachusetts, Hos- 
pital. A.—Yes, sir. 

Q.—And you did not write to any of them? A.—No, sir; to 
none of them. 

Q.—He made his application and told you that he agreed to 
abide by the rules of the staff and such rules or regulations 
as might be enacted, did he not? A.—Yes, sir. 

Q.—Also, did not Mr. Penniman’s letter to the George Wash- 
ington University Hospital tell you that he would be happy to 
be useful to the hospital in any way in which his services 
could be used? .4.—I don’t remember the details of his letter. 
There was a letter from Mr. Penniman, I think. 

Q.—Was it not to that effect? A.—I couldn’t say, without 
reading it again. : 

O.—Well, I will not bother to get it out now. You simply 
took this and passed it over to the Washington Academy of 
Surgery. You did that orally, did you not? A.—I couldn’t pass 
it over orally. I sent it to them. I think I did. I sent it to the 
secretary. I am not sure about that, but I conveyed the informa- 
tion to them. * 

Q.—And then were you present when the Washington 
Academy of Surgery decided what to take into consideration? 
A.—You mean, at a committee meeting? 

Q.—I think this was a regular meeting held at the Cosmos 
Club, Dec. 10, 1937. A.—I don’t think so. I don’t recall, 

Q.—I am showing you a photostatic copy of the minutes 
signed by Dr. Fishback. Was he the secretary? A.—He was 
at one time. 1 don’t know whether he was then or not. 

Q.—Did you know that the Washington Academy of Surgery 
took Dr. Selders’ employment into consideration? A.—No My 
don’t know what action it took at all. I was not a member 
of the committee which passed on his application, 
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Q.—Did you not know that the Washington Academy of 
Surgery was made up largely of members of the defendant 
District of Columbia Medical Society? Ad—Yes; of course 
most of them are members of the District of Columbia Medical 
Society. 

O—Were they not all? A—I couldn’t say. Most of them 
were, I am sure. 

QO.—So far as you know they were all members, were they 
not? A.—So far as I know they were—I assume they were. 

O.—Did you not know that the District Medical Society had 
taken the position that Dr. Selders’ connection with Group 
Health Association was unethical ? 

Mr. Leahy:—I object. There is no such evidence, 

Mr. Lewin:—There are oceans of evidence. 

Mr. Leahy:—There is no such evidence in the case. 

Tur Court:—The American Medical Association? 

Mr. Lewin:—The District of Columbia Medical Society. Oh, 
my goodness! Think of all those minutes we read here! 

Mr. Leahy:—You can say, “Oh, my goodness”! all over the 
place, but it is not there, and you cannot put it in there by 
that exclamation. 

Mr. Lewin:—I think his Honor remembers it. 

Tue Court:—You may ask him what action the Medical 
Society took about it. 

By Mr, Lewin: 

Q.—Do you know what action the District Medical Society 
took regarding the branding as unethical of the connection of 
a doctor with Group Health Association? A.—No, sir. 

O.—You knew about this hospital committee, the report of 
Dr. Warfield on December 1, did you not? A.—No, sir; I 
did not. 

Q.—Did you not know the substance of it? A.—No, sir. 

O.—Do you think your memory might be refreshed on that 
point? Do you know whether or not your hospital ever went 
back to Dr. Selders and told him that he was asking for too 
much and that he ought to ask for something less, and the hos- 
pital would be glad to have him? dA.—No; I have no recollec- 
tion of any correspondence with Dr. Selders. I had none, I am 
sure. 

Q.—Do you know whether or not there was any suggestion 
to that effect by the Medical Society? A—I have no recol- 
lection of it. If any correspondence took place it was through 
Dr. Bloedorn’s office, perhaps, and not through me. The purport 
of it I do not know. 

Q.—Would you say that if this record of his is true he might 
have qualified to do some kind of surgery? A.—I think if he 
had asked for minor surgery he might have gotten it. 

Q.—But you do not think you made any suggestion to that 
effect? A.—Well, it is not customary to do that. I know I did 
not make any suggestion to that effect. 

Q.—Did you or your hospital make any suggestion to him 
that he might come to your hospital and be put under wraps, 
so to speak, and be observed by some of your more skilled 
men? A.—What do you mean by “put under wraps”? I don’t 
understand that. 

O.—That was an expression that was used before. I do not 
think I understand it very fully—but put under supervision by 
somebody. 

Mr. Leahy:—How do you spell it? 

A.—It didn’t come from me, It may have come from some 
other officer of the Society, but not from me. 

By Mr. Lewin: 

Q.—Would you think that would be a fair thing to do? 4.— 
It seems to me that if I were turned down I would come around 
to find out why. It is not up to the hospital to suggest how to 
get in, any more than trying to get into a club, I don't think 
a club tells a man how to get in. 

—You think a private hospital in the city of Washington 
is just like a club? A.—No; I didn’t say that. I said that 
getting in may be like a club. 

O.—You say, it is like getting into a club? A.—I said it may 
be. Certain qualifications are necessary, I would say. 

O.—You had that in mind when you took this action, didn’t 
you? A.—That he didn’t qualify? 

Q.—No; that it was something like getting into a club, 4.— 
No; he didn’t qualify to get into a club. 

O.—Dr. White, is it not true that your hospital did not let 
any other Group Health doctors in during that year? A-—I 
don't know whether any others applied or not. 

Q.—Did not Dr, Halstead apply? A.—It wasn’t brought to 
my attention, 

Q,—Did you not know that he applied to your hospital in 
1938, in August, for minor surgery? A,—I didn’t know of that. 
It didn’t come to my attention. Dr, Halstead? 

O.—Yes. A.—I don’t recall that he did. 
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Q.—Did you not know that in the fall of 1938 Group Health 
Association did come back to the hospital to re-apply? 4.—I 
have heard something about that. 

Q.—ls it not true that you simply referred it again to the 
Washington Academy of Surgery? A—If it was for major 
surgery it would be referred to them, but not for minor surgery. 
Minor surgery comes under medicine. Therefore I would not 
get an application for minor surgery. 

Q.—You gave it the same treatment you gave it before? 
A,—I didn’t give it any treatment. 

Tne Court:—You misunderstood him. He said an applica- 
tion for minor surgery would come under the medicine end of 
it, and he would not get it. 

Mr. Lewin:—I see. 


By Mr. Lewin: 


Q.—As a matter of fact, did he not apply again for courtesy 
staff privileges at the George Washington Hospital through 
Group Health Association? A—Who applied? 

Q.—Dr. Selders? A.—Not that I know of. I don’t remember. 

Q.—I wonder if I can refresh you from my notes. If you 
have any doubt about it, tell me so. I have here the minutes 
of the staff conference of Oct. 10, 1938, of the George Wash- 
ington University Hospital at which Dr. Bloedorn was present, 
and you were present, among others, and it says that Dr. 
Selders’ case was referred back to the Committee on Hospital 
Privileges for recommendation. Were you still on the com- 
mittee? A.—Yes, sir. 

Q.—And it was moved and seconded that Dr. Selders’ 
application be referred to the Academy of Surgery and the 
recommendation followed the usual procedure? A.—yYes, sir. 

Q.—Is not that the last action that you took in that matter? 
A.—tThat is the last that I recall. 

Q.—Did you know Dr. Glenn I. Jones, Dr. White? 4A.— 
Yes, sir. 

Q.—Do you remember his coming to see you with regard to 
a proposed connection with Group Health? A —I think he 
came in to see me once. 

Q.—Was not that in April of 1937, or March? A—I couldn’t 
recall the year or month. 

Q.—Is it not true that you discouraged him from joining? 
A—I don’t know whether I discouraged him. I probably 
expressed an opinion, and he could use it as discouragement 
or encouragement, as he felt about it. 

Q.—Did you not tell him, in substance, that any member of 
the medical profession of the District of Columbia who joined 
Group Health Association would be kicked out of the District 
Medical Society or lose his membership therein, and any mem- 
ber of the Medical Society of the District of Columbia who 
consulted with a member of the Group Health would likewise 
be put out of the District Medical Society? A.—I would say I 
never told him that, because I would have no way of knowing 
it. I may have said it was my opinion that something like that 
might happen, but I couldn’t tell him it would happen. 

Q.—You held that belief, did you not? A.—If I said that I 
held that belief. 

Q.—Didn’t you hold that belief? A—I don’t remember. | 
may have. 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 


Q—Did you know of any reason at all why you should 
throw the bars down and the rules and regulations of George 
Washington University Hospital simply because Dr. Selders 
made an application? 

Mr, Lewin:—Objected to as argumentative and not proper 
redirect. 

THe Court:—The question is whether they took the regular 
course; that is all. 

By Mr. Leahy: 

Q.—Was there anything done, Doctor, with reference to this 
application other than was done as to the applications of the 
other doctors that you said were rejected at the same time 
Dr. Selders was? A.—His application took the regular order 
of business that every other application had for two or three 
years prior and ever since, so far as I know. There has been 
no exception in any way whatsoever. 

Q.—Since the time that your board voted that the Washing- 
ton Academy of Surgery should make investigations into the 
qualifications of every applicant for general surgery privileges 
at George Washington University Hospital, have you ever 
investigated poraanally an application? A—TI never have. I 
always felt that the Academy was in a position to do it much 
better than I could alone. 

Q.—Haye you ever written to anybody whose name was 
given as a reference on any application? A.—Never, ' 
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Q.—Have you always referred the references, as well as the 
qualifications, to the Academy of Surgery? have sent 
the applications as they appeared to the Academy of Surgery. 

Q.—Going over the application, Doctor, is there anything 
different about this application as it is written by Raymond E. 
Selders than an application written by anybody else, save and 
except that the answers would be different as to medical schools, 
and so forth? 

Mr, Lewin:—Objected to. 
there anything different except that it is different’? 
a regular form which everybody fills out. 

Tue Court:—I think the question should be simply whether 
or not that is the regular form of application. 

By Mr. Leahy: 

Q—Is that the regular form that everybody signs? A— 
These are printed by the thousand, and everybody gets one 
who makes application, exactly the same. 

Q.—How many such applications do you think come to George 
Washington University Hospital in a year? A —I suppose 
about one hundred and fifty to two hundred, possibly, for sur- 
gery alone. 

Q.—When courtesy privileges are granted in George Wash- 
ington University Hospital, how long are they granted for? 
A.—For a year. 

Q.—And at the expiration of the year must the applicant 
then fill out this same kind of an application? A.—No, unless 
for some reason he is not approved, Then they may go back 
to him for a new application. He may have changed his quali- 
fications; he may have improved his qualifications. Then he 
can make a new application. 

Q.—Do you recall how many other applications you sent along 
to the Washington Academy of Surgery at the time you sent 
this Selders application? A—No; but I send in, in the course 
of a year, I should say, twenty or thirty, or possibly more. 

Q.—Were those whose applications were rejected at the same 
meeting of the staff at which Selders’ application was rejected 
members of the society? A.—Has it been testified that there 
were others rejected at the same time? 

O—Yes. 

Tue Court:—I did not catch the question. 

By Mr. Leahy: 


O.—Were other names, or the names of others who made 
applications, other than Dr. Selders, rejected at the same meeting 
in which the Selders rejection took place? A—Applications to 
the George Washington University Hospital, which had been 
referred to the Washington Academy of Surgery, and which 
the Washington Academy of Surgery referred back to George 
Washington University Hospital with its recommendavion pro 
or con. 


By Mr. Leahy: 


Q.—Were there other such applications than that of Selders 
which were rejected at the same meeting that Selders was 
rejected? A.—I cannot be sure it was the same meeting, but 
certainly many other applications were rejected at the regular 
meetings. Whether there was more than Dr. Selders’ at that 
meeting I don’t know, unless I could see the minutes. It was 
nothing unusual to reject a man making application for surgery. 

Q.—Doctor, does the fact that an applicant for privileges in 
your hospital happened to be a member of one society or another 
society or no society control in the question of the granting or 
refusal of an application? 

Mr. Lewin:—Objected to, as leading, argumentative, and 
calling for a conclusion. 

Tue Covurt:—Objection overruled. ; 

A—The question of membership in the Society has never 
come up in the consideration of an application, so far as I know, 

By Mr, Leahy: 

Q.—Did the fact that Dr. Selders was or was not a member 
of the District Medical Society have anything to do with the 
rejection by your board of his application? 

Mr. Lewin:—Objected to. He has already testified that he 
did not know what was in the minds of the board. 

By Mr, Leahy: 

——So far as you know, 

Gir Lewin:—He does not know. He said he did not, 

Tue Courr:—He may state whether or not that was the 
subject of any discussion in the meeting. _ 

The Witness:—The matter of membership in any organiza- 
tion was not discussed. I think the men had in mind his pro- 
fessional qualifications when they voted on it. That is my 


Mr, Lewin:—We move to strike the private opinion 
Tue Courr:—That will go out. 


A— 


There is no question left—‘"Is 
A,—It is 


Put it again. 
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By Mr, Leahy: 

O.—Do you recall whether there was any discussion in the 
board whatsoever as to the fact of his membership in the Harris 
County Medical Society or the Medical Society of the District 
of Columbia? 4.—In the board? 

O.—When his application came up for final vote. A—Before 
the staff? 

O.—Yes; the staff. dA—The membership in no society was 
discussed at that time. 

O.—What was the only subject discussed, to your recollec- 
tion, by the staff at the time that the application came up for 
rejection or acceptance? 4.—I think I made the statement that 
this was to be acted upon purely on a professional qualification 
basis. I think I made that statement before the staff. 

O.—What was the reason why you made that statement before 
the staff in reference to that application? 

Mr. Lewin:—Objected to. 

Tue Court:—Objection overruled. 

A—There had been lots of publicity about this thing, and I 
felt he ought to have a fair deal, a square deal, and I wanted 
to make it plain to the staff that it was purely on his pro- 
fessional qualifications; and I think I made that statement. 
What the reaction was I don’t know. 

By Mr. Leahy: 

O.—Doctor, you were asked also some questions about a ques- 
tionnaire of Dr. Warfield’s. Did you ever see a questionnaire 
which Dr. Warfield had sent? dA.—If I ever saw it I don’t 
remember it, and I certainly must have thrown it in the waste- 
basket for it made no impression on me whatever. 

Q.—Did any questionnaire of Dr. Warfield ever come before 
the staff of George Washington University Hospital for action? 
A—wNot that I recall. 

Q—Do you have now any recollection of ever acting on any 
questionnaire that was presented? A.—No, sir; I have no recol- 
lection whatsoever of any. 

O.—Did the staff of George Washington University Hospital 
ever take any official action with reference to supplying the 
District Medical Society with any information in regard to any 
questionnaire? A —Not during any of my attendance in the 
meetings; and I attended practically all of them. 

O.—You were asked about the Mundt Resolution, Doctor. 
Do you know what that is? A.—I have heard of it recently, 
but up to that time I had not heard much about it. 

OQ—Do you recall whether any action was even taken by the 
staff of George Washington University Hospital with reference 
to the Mundt Resolution on the suggestion of Dr. Cutter? d.— 
No, sir; not at any meeting I have attended. 

O.—Did any such thing as that ever come before the staff 
for discussion? A.—No, sir. 

Q.—Did you ever hear about it before you were asked about 
it this morning? A.—I heard about it a few weeks ago, but 
never before. 

O.—Was that since this trial started? d.—Yes, sir. 

O.—Did the staff of George Washington University Hospital 
ever take any action as to whether the Mundt Resolution should 
be enforced in George Washington University Hospital? A— 
I never heard of the Mundt Resolution, so far as I know. 

Q.—Did you ever hear any motion put to the effect that only 
members of the District of Columbia Medical Society should 
be members of the staff of George Washington University Hos- 
pital? A.—It never came up. 

Q.—As a matter of fact, are there members who are not 
members of the District of Columbia Medical Society on the 
staff? A.—Plenty of them. 

Q.—How many, would you say? A.—Twenty or thirty. 

Q.—Have there been for the last three or four or five years? 
A.—Longer than that. gy 

Q.—In other words, has the application of any member for 
staff privileges in George Washington University Hospital any 
relation at all to his membership in any organization? dA—I 
don’t believe it has a thing to do with it. 

OQ.—With reference to G. H. A., do you recall whether the 
staff of George Washington University Hospital ever took any 
position with reference to G. H. A. and the District of Columbia 
Medical Society or the American Medical Association? A.— 
I don't think it took any action whatsoever, I never heard it 
discussed in the Society. It was purely Society affairs, and 
nothing else. Sa ae 

OaWhen you voted upon the application of Dr. Raymond E. 
Selders did you vote for his rejection to try to restrain or to 
break up G. H. A.? A.—Certainly not. 


Q.—Did you in any way vote in order to interfere with G. 


Avan, : 
”“Lewin:—Objected to as leading. 

Me Leahy :—It as got to be leading. . cea 

Mr. Lewin:—Can he not state why it was he vote 


Mr. Kelleher:—This man is not a defendant, your Honor. 

Tue Court:—I think this is getting beyond the scope of the 
examination. 

Mr. Leahy:—I made a note that they asked him something 
about G. H. A. and what he knew about it. 

Mr. Kelleher:—You are not asking him that. 

Mr. Leahy:—I know what I am asking. 

Mr. Lewin:—So do we. 

Tue Courr:—You may ask him whether he had any bias 
against G. H. A. 

By Mr. Leahy: 


Q.—Did you, Doctor? A.—I voted to reject him purely on 
the report of the committee of the Academy of Surgery in which 
I had the utmost confidence, that they would give him a proper 
examination or investigation, and for nothing else. I did not 
know Dr. Selders. I had never seen him. I would reject any 
man that the Academy would not approve—my own son. 


RE-CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Is it not true, Doctor, that all of the surgeons on your 
medical staff, speaking of George Washington University Hos- 
pital, were also members of the Washington Academy of Sur- 
gery? A —I could not say. They probably are. 

O.—When you delegate that task to the Washington Academy 
of Surgery you are really delegating it to the same group of 
men, are you not? A.—There are other men in the Academy 
of Surgery than are on that committee, who were members of 
the George Washington University Hospital staff. They may 
not even be members of that committee; I don’t know. 

O.—Why is it that the Washington Academy of Surgery is 
better qualified to investigate Dr. Selders than you were, and 
your staff? A —I think I can answer that for you. A com- 
mittee of about ten men in the Academy of Surgery have 
affiliations with all the hospitals in Washington, and I believe 
that a committee of ten could investigate a man better than a 
committee of one, which would be me. 

O.—Could you not have a committee of ten? A —Yes; but 
the committee was already set up, acting for all the hospitals in 
Washington. We were trying to get a standard board of exami- 
nation at the time. 

Q.—You had a Credentials committee? d.—Yes. 

O.—And you had a large medical staff composed of com- 
petent surgeons? A.—Yes. 

O—Could you not have had ten men investigate Dr. Selders, 
if ten men were necessary? 

Mr. Leahy:—I object to that, as argumentative. 

Tue Court:—Objection sustained. It is purely argumenta- 
tive. He said that the application was referred to the committee 
under the method that they had adopted as to every application. 
Of course he might have done it otherwise. 


By Mr. Lewin: 


Q.—You remember that the report from the Washington 
Academy of Surgery simply said that the committee— 

Mr. Leahy:—I object to the reading of the document. 

Mr. Lewin:—I am. not reading from the document. As a 
matter of fact, this is not the document that I want to show 
him. I am trying to save time. 

Tue Courr:—l think this witness has been pretty thor- 
oughly examined by both sides. 

Mr. Lewin:—There are a few points that I do not think have 
been brought out, your Honor, and I would like to bring this 
one out. L 

By Mr. Lewin: 


QO.—Is it not true that the report of the Washington Academy 
of Surgery which your hospital received confined its remarks 
on Dr. Selders to saying that “the committee is attempting to 
obtain further information on Dr. Raymond E, Selders and has 
not yet been able to act on his application.” Was not that the 
first one? A.—I don’t know whether it was or not. That didn't 
come to me directly. I think that went to the Dean, probably. 

Q,—Did you not ever see the report which the Washington 
Academy of Surgery made on Dr. Selders? A—I probably 
saw the last and final report. 

Q.—Did not that simply say that he was disapproved, without 
stating the reasons? A.—It may have. 4 

O.—As a matter of fact, is not that all that the Washington 
Academy of Surgery reported, that he was simply disapproved? 
A,—That is sufficient for our purposes. 

O.—But you did not know on what ground they had turned 
him down? A.—No. 

O.—Or what investigation they had made?_ A.—No; I did not. 

O.—Why are you so confident that the Washington Academy 
of Surgery could have investigated him better than you could? 
A.—Becatise I have complete confidence in that group, and the 
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hospital staff voted to accept their recommendation. That was 
the regular action of the staff. 

Q.—You had confidence in your own group, did you not? 
A—The staff took action. Why should I do differently as a 
member of the staff? 

Q.—The point is that you and your committee and the hos- 
pital itself knew nothing against Dr. Selders except that the 
Washington Academy of Surgery had turned him down for 
undisclosed reasons; is that right? A—Surely. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—See if this does not refresh your recollection so that you 
can state now, as a matter of fact, that other people were 
rejected besides members of G. H. A. at the same meeting. 

Mr, Lewin:—That was not at the same meeting. That was 
another meeting. 

Mr. Leahy:—It was the same meeting in which one of your 
men was rejected. 

Mr, Kelleher:—They did not disapprove Selders at that time. 

Mr. Leahy:—I know it. 

Tue Court :—Let us not have this kind of argument between 
counsel, 

The Witness:—They refused two men for privileges, in the 
same letter. 

By Mr. Leahy: 

Q—One was Dr. Allen E. Lee? A.—Yes. 

Q.—What did he make application for? A—General surgery. 

Q.—And he was disapproved as to general surgery, was he 
not? A.—Yes. 

Q.—And without mentioning the name of the other doctor, as 
a matter of fact there is a disapproval of one whom we will 
call Dr. Blank to do surgery also; is that right? A.—Yes. 

Q.—Do you know whether or not Dr. Blank was a member 
of the District Medical Society? A—I think he was. 

Q.—Did you disapprove him? A.—Because we did not think 
he was quaiified to do general surgery. 


RE-CROSS EXAMINATION 

By Mr, Lewin: 

Q.—When you got this report on Dr. Lee it did not state the 
grounds for his disapproval? A.—No, sir. 

-Q.—And at that time he was also a member of the staff of 
Group Health Association? A.—I don’t know. 

Q.—Is it not dated? A.—I don’t know the date that he was 
a member of it. 

Q.—Is not that the date (indicating)? A—I still don’t know. 

Q.—Don’t you know about the Lee and Scandiffio matter? 
4.—I knew he resigned. 

Q.—Did you not know that he was tried for unethical 
practices ? 

Mr. Leahy:—I object. 

Tue Court :—Sustained. 


By Mr, Lewin: 


Q.—This date is Dec. 8, 1937? A.—Yes. 

THE Court :—Gentlemen, this examination has got to end 
some time. I think it has gone far enough. 

Mr. Leahy :—It has for me. I have no further questions. 

Mr, Lewin:—I have no further questions, your Honor. 

Mr. Leahy:—May Dr. White be excused? 

Tue Courr:—Yes. 


TESTIMONY OF HENRY C. MACATEE 


DIRECT EXAMINATION 
By Mr. Leahy: 


Henry C. Macatee, 2324 California Street, Washington, D. C., 
said he had resided in the District of Columbia since 1895. He 
has been a member of the Medical Society of the District of 
Columbia since 1902. He has been a practicing physician in 
Washington since 1901, He graduated from George Washington 
University in 1900. Following graduation he was an intern at 
Garfield Hospital from 1900 to 1901, and in 1903 and 1904 was 
Superintendent of the George Washington University Hospital. 
He is now connected with Garfield Hospital as a member of 
the Society of Incorporators, a member of the board of directors, 
a member of the executive committee of the board of directors, 
president of the medical staff, and ex officio chairman of the 
advisory committee. On the board of directors there are about 
eighteen or twenty laymen except for himself, Dr, Reichelderfer 
and Dr, Lindsay, The witness had abandoned general practice 
for the specialty of internal medicine about 1918. 

Q.—Doctor, when was it, if you can recall now, that 
attention was first attracted to G. H. A,? A.—About the 
of May 1937, 


Q.—How was that brought to your attention at the time? 


‘l—I was invited to attend a meeting at the office of Dr, 


William Gerry Morgan. 

Q.—From whom did the invitation come? 4.—I think, from 
Dr. Morgan himself; I am not sure. 

Q.—Prior to the receipt of the invitation did you know any- 
thing about the meeting to be held at his office? 4.—Nothing 
whatever. 

Q.—In what shape did the invitation come to you? A,—By 
telephone call. 

Q.—As a result of receiving the invitation, what did you do? 
A.—TI went to the meeting. 

Q.—Who was present at the meeting, Doctor? 4.—As nearly 
as I can remember, Dr. Morgan, Dr. Christie, Dr. Groover, 
Colonel Glenn I. Jones and, I think, some medical officer of the 
Army whose name I do not remember. 

Q.—How long did the meeting last, Doctor? 4.—I would 
say, an hour to an hour and a half. 

Q.—Do you recall who was the speaker there, in the sense of 
the person who was giving information, if information was 
given, with reference to G. H. A.? A.—Colonel Glenn I. Jones. 

Q.—Following this meeting with Colonel Glenn I. Jones, 
when, if at all, was the next meeting or the next occasion when 
you had any information with reference to G. H. A.? A.—At 
a meeting of the Executive Committee of the Medical Society 
on June 1, 1937. 

Q.—Were you a member of the Executive Committee of the 
pate of Columbia Medical Society at that time, Doctor? 
A.—l was. 

Q.—When did you take office in the Executive Committee? 
A.—In 1929, for this term of service. I had served ex officio 
as the delegate of the District Medical Society to the American 
Medical Association. 

Q.—Are you one of the delegates from your own Medical 
Society to the House of Delegates? A —I am the only dele- 
gate. 

Q.—I meant to ask you, Doctor, if you ever held any other 
office than on the Executive Committee in the District of 
Columbia Medical Society? A.—I was recording secretary of 
the Medical Society from 1905 to 1920. In 1921 I was presi- 
dent of the Society, and thereafter I was a member of the 
Executive Committee by election and was chairman of the Execu- 
tive Committee for two or three years. 

Q.—During the year 1937 and also the year 1938 down to 
December 20 of that year, were you on the Executive Com- 
mittee of the District Medical Society? A.—I was. 

Q—You state that on June 1, 1937 there was a meeting of 
the Executive Committee of the Medical Society of the District 
of Columbia? A.—There was. 

Q.—Where was that meeting held? A4—At the Medical 
Society. 

Q.—Was there any discussion at that time with reference to 
G. H. A.? A.—There was. 

Q.—Do you recall who was present cn that particular occa- 
sion, Doctor? A—It was a well attended meeting of the 
Executive Committee, the personnel of which I am hazy about 
now. I know that the secretary of the Society was also sec- 
retary of the Executive Committee, and he was Dr. Conklin. 
I was present. Dr. Verbrycke was present by invitation. 

Q.—What position, if any, did Dr. Verbrycke hold in the 
District of Columbia Medical Society? A4.—At that time he was 
chairman of the Economics Committee. 

Q.—Do you recall now whether or not Dr. Verbrycke at any 
time during the course of that meeting made any report to the 
Executive Committee with reference to G. H. A.? A—Yes. 
He reported that he had obtained a copy of a prospectus in the 
form of a mimeographed pamphlet describing its purposes and 
its plan of operation. 

Q.—Was there any way of identifying which particular pam- 
phlet he had reference to? 4.—The pamphlet itself was pre- 
sented at that time. p 

Q.—Do you recall whether or not it was marked with any 
descriptive word? d.—It was marked “Confidential.” 

Q.—Did you see the pamphlet at that time, Doctor? 4.—I 
saw it at that time and previously. 

Q.—Where had you first seen that pamphlet? .4—Dr. 
Verbrycke and I have offices jointly, and saw it in our offices. 

Q.—At the meeting about the middle of May had you then 
heard anything further about G. H. A., other than what you 
received verbally from Colonel Glenn I. Jones? A—Nothing, 
until I saw the prospectus in our offices. 

Q.—Do you recall how long prior to the June meeting of the 
Executive Committee it was that you saw this prospectus? 
A—I would say, a few days only. 

Q—I want to show you a photostatic copy of what has 
already been introduced in evidence, and ask you if you can 
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identify that as a copy of the pamphlet which was presented 
there at that time? 4.—I think that is the identical pamphlet. 

Q.—Do you recall now whether any action was taken in the 
meeting of June 1, 1937 by the Executive Committee? The 
Witness:—June 1, 1937. News of G. H. A., Inc., communicated 
to Executive Committee. Prospectus presented. Subcommittee, 
McGovern, chairman, appointed.” 

Q.—Have you seen what has been offered in evidence here 
which purports to be a photostatic copy of the minutes of the 
meeting of the Executive Committee of June 1, 1937? A—I 
have. 

Q.—In so far as the action taken at that meeting is recorded 
in those minutes, can you tell us whether or not they correctly 
record the ultimate action taken? A.—According to the best 
of my recollection, they do. 

O—Have you looked over the statement which the minutes 
at the time recorded, by way of abstracting the remarks of 
Dr. Verbrycke, to tell us whether in your judgment Dr. Ver- 
brycke made the statement or in substance that? 

Mr. Lewin:—Objected to. We do not want his judgment 
about it at all, or his opinion. 

Tue Court:—I suppose it is to refresh his recollection. 

Mr. Leahy:—That is all it is, if your Honor please. 

Tue Court:—He may state whether or not that accords 
with his recollection. 

The Witness:—1 think my best answer would be that the 
minutes were subsequently read and approved. 

By Mr. Leahy: 

O.—Do you recall what they record with reference to Dr. 
Verbrycke’s opinion which he gave to the committee, as to 
whether that is or is not what occurred at the time? d.—I 
think substantially the record indicates what occurred at the 
time. 

Q—Who was the chairman of the committee at that time? 
A.—Dr. Thompson. 

Mr. Leahy: 


“The Chairman, in addressing the meeting, said that the reason for 
calling the special meeting was on account of certain serious situations 
that had developed. The Home Owners Loan Corporation, the Veterans 
Bureau, the Soil Conservation Department, and the Reconstruction 
Finance Corporation had already undertaken the development of a plan 
for medical care of their employees. He had learned that the Home 
Owners Loan Corporation was attempting to get an appropriation from 
Congress” — 


Mr. Lewin:—Excuse me a moment. May it please the Court, 
may I make this suggestion with regard to reading from the 
minutes? May we not both have the right to read pertinent 
portions of the minutes to the witness in connection with a 
question, and not read the entire documents over again? 

TuHeE Court:—It is difficult for me, the way things have 
gone, to put any severe limitations upon references to these 
papers; but I have indicated to counsel that I would like them 
to read only those parts which may be pertinent to the exami- 
nation of a witness. 

Mr. Leahy :—That is all I am going to read. There are pages 
that I will not even think of reading, your Honor. 

(After some discussion among the attorneys :) 

Tur Court:—What is your particular purpose, Mr. Leahy? 
I would like to know. 

Mr. Leahy :—It was at this special meeting that the G. H. A. 
matter for the first time came in any official way before the 
District Medical Society. Certain information was given to the 
Executive Committee by Dr. Verbrycke and Dr. Thompson. 
It becomes important to see what the official attitude of the 
District Medical Society was with reference to G. H. A, from 
the very first day. The District of Columbia Society has been 
made a defendant, and there have been read so many state- 
ments made in meetings, discussions back and forth, that I want 
to be able to trace for the jury, if I can, that after these dis- 
cussions were had, after the chats were had back and forth in 
committee meetings or on the floor, the action of the District 
Medical Society as the entity which has been made a defendant 
in this case was thus and so, so that we will have a clear 
chronological picture of just how this all developed. p 

Tue Courr:—I think, of course, the minutes should stand in 
the same position as letters. I have accorded counsel on both 
sides the privilege of reading letters or such parts thereof as 
they might deem material in their own case, regardless of who 
has produced the letters, and that has been rather liberally 
taken advantage of by both sides. If there are any parts of 
the minutes which counsel feel are necessary to set forth in 
their own case, whether it be in the prosecution or the dele, 
I think it is only fair, in_view of the great number i exhi “bs 
to permit it to be done. But I want to request eine Agen 0, 
as far as possible, limit such reading to things that they deem 


really important. 


Mr. Leahy:—That was the only purpose, your Honor, to see 
if I could get a chronological picture of the official acts taken. 
I think I got down to the point that he had learned that the 
Home Owner’s Loan Corporation was attempting to get an 
appropriation from Congress. 


“He thought it was the duty of every member of the Society to con- 
tact their representatives with a view to blocking this effort. The idea 
was to get sufficient funds to finance a medical service plan. Briefly, 
the plan, according to his information, was that Dr. H. H. Brown is to 
be the Medical Director at $8,000 a year. Mr. Brown is now in the 
Veterans’ Bureau in charge of the Tuberculosis Division. Government 
employees would pay a certain amount per annum from their income. 
The Chairman was under the impression that it would be impossible to 
get an injunction out against the precedure and that the only hope 
would be to hold off the adoption of the plan until the Medical Society 
could work out a substitute plan that would be less vicious. Dr. Thomp- 
son called on Dr. J. Russell Verbrycke Jr., who had been very much 
interested in this subject. 

“Dr. Verbrycke said that he had heard of this plan and he had in his 
hand a prospectus, marked ‘Confidential,’ in which details had been very 
well worked out. He added that there were certainly some parts of the 
plan that would seem intriguing. He had written a letter to Dr. Wack 
Woodward, which he stated was semiofficial, in which he outlined the 
situation with a view to getting the opinion of the A, M. A. headquarters. 
He then proceeded to read rather extensively from the prospectus at 
hand. ‘This prospectus was to be known as the Group Health Associa- 
tion, Inc. Mr. William F. Penniman of 1869 Wyoming Avenue N.W. 
is President; Mr. H. T. Berry, 3019 Rittenhouse Street, is Secretary. 
The Twentieth Century Foundation was beyond a doubt interested in 
this so-called Filene Association, and would in all probability help finance 
the project to get it started. It had been estimated that there were 
some one hundred and nineteen thousand Government employees and that 
the expected sum to be obtained from these employees would amount to 
$1,750,000 per annum, It was contemplated to hire eighty physicians; 
their salaries would range from $3,000 to $12,000 per annum. They 
would not be allowed to do outside work. Briefly, the plan was to have 
an employee, whose income was $1,000 a year, contribute $40 a year for 
health service. If a man’s income was $10,000, he would pay $400 a 
year. It is estimated that at the present time individuals pay from 4 to 
5 per cent of their income for medical care. One physician would take 
care of about eight hundred and thirty-three people. It was contem- 
plated to have the wife and family of the Government employee included. 
The children would be on a sliding scale. 

“Colonel Glenn I. Jones, who was present by invitation, stated that he 
had been invited to a meeting of the Home Owners Loan Association 
which was organizing a plan for taking care of the health of its families. 
He stated frankly that he had been offered the general management of 
this organization. The conference he attended lasted two and one-half 
hours. He promised then that he would attempt to draw up an organi- 
zation chart. He first suggested a small clinic wi-h physicians and 
consultants. He told them frankly that if the Medical Society of the 
District of Columbia disapproved their efforts that there would not be 
any available medical assistance which could be depended upon. He 
stated that he had consulted Drs. C. S. White, T. A. Groover, A. C. 
Christie, and also William Gerry Morgan. He learned that they were 
opposed to the eptire proposition of the prepayment plan.” 


By Mr. Leahy: 

Q.—Now, Doctor, without reading all the rest of these 
minutes which are therein, I refer you particularly to a por- 
tion of a minute which has been read and call your attention 
to page 2 of this minute. Do you see where I have indicated 
(handing minutes to witness)? dA.—I do. 

Q.—Did you make a statement in the manner and form as 
reported on the minutes? 

Mr. Lewin:—Objected to. The manner and form, what does 
that mean? 

Mr. Leahy:—Well, as stated in the minutes. I just want to 
know what he said. 

A—My statement is not fully represented in the minutes. 

Q.—In that minute which I have just directed your attention 
to you are purported to have made a _ statement following 
Colonel Glenn Jones’s talk. 4.—Yes. 

Q.—What did you say, as a matter of fact? A.—I said I 
had attended the meeting at Dr. Morgan's office two sentences 
previously, that I heard the statement made by Dr. Jones at 
that time and, so far as the minute refreshes my recollection, 
I am represented as saying something which needs extensive 
qualification. 

Mr. Lewin:—Will you show us what that is you have there? 

Mr. Leahy:—Will you kindly then state what was said by 
you at that time? A—That it was obvious that much of our 
information was based on rumor; that the only concrete evi- 
dence about the plan was the prospectus; that the plan had 
not yet been fully organized; wasn’t fully completed; wasn't 
ready to go into action, If and when it did go into action and 
came into conflict with the Medical Society in any way our 
attitude would have to be entirely predicated on our own organ- 
jzational rules and regulations. ‘That we might have to con- 
sider the question of contract practice; that in that case it 
might be necessary to discipline members if they entered into 
contracts or contract practice contrary to our regulations; that 
if the relations to hospitals were undesirable from a medical 
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point of view our action would be limited to such influence 
which we might exert through our members, who were mem- 
bers of the medical staff of the hospital, but that we could not 
directly control the hospital for reasons well known to our- 
selves. 

Q.—Doctor, when you spoke about contract practice, and 
the question of disciplining members, with reference to any 
regulation the Society may have had in regard to contract 
practice, can you refer us to any regulation you had in mind? 
A—Yes, one adopted in amended form for March 1937, 
immediately preceding this meeting of June 1. 

Q.—And is that the amendment to what has been called 


Article 4, Section 5? A.—Yes, that is the one to which I refer. 


Q.—Now, as a matter of fact, had that particular article been 
in the constitution for some time: Do you know how long? 
A—To my recollection since January 1936. 

Q.—Do you recall whether the adoption of that particular 
article had anything whatsoever to do with Group Health 
Association? A.—Nothing whatsoever. 

Q—And did the amendment of the article which you state 
had been adopted in March 1937 have anything whatsoever 
to do with G. H. A.? A.—Nothing whatsoever. 

Q.—To your knowledge did anybody in the executive com- 
mittee or in the District Medical Society have any knowledge 
of anything about G. H. A. in March 1937? A—Not to my 
knowledge; I had none. 

Q.—Did the executive committee of the District Medical 
Society have under its jurisdiction the discretion about the 
adoption or rejection of the amendment of March 1937? A.— 
These amendments to the constitution are usually considered, 
perfected and recommended for adoption or not to be adopted 
before they are considered by the Society itself. 

Q.—At any discussion with reference to this amendment by 
the executive committee of the District Medical Society did 
you ever hear G. H. A. mentioned? A.—Never. 

Q.—Without going into the details, Doctor, but just sub- 
stantially, so that we may know, did this amendment which 
you state was adopted in 1936 and amended in March 1937 
have reference to any particular object whatsoever? A.—It did. 

_Q.—And what was the object to which the amendment was 
directed? A—It was directed toward providing the Society 
with a means of regulating its members with regard to contract 
practice in so far as the contract might be out of accord with 
ethical principles and of our conception of good public policy. 

Q.—Had it been occasioned by any particular condition which 
existed with reference to the practice of medicine in the District 
of Columbia? A.—It had been occasioned by a very disagree- 
able problem which arose here in the District. 

Q.—And did that problem have anything to do with G. H. A.? 
A—Nothing whatsoever. : 

Q—What did it have reference to? 

Mr, Lewin:—Objected to as immaterial. 

Tue Court :—Overruled. 

A.—It had to do with a complaint of a member against an 
industrial medical clinic which had formerly employed that 
member but which had summarily discontinued his services and 
employed another member. 

Q.—That clinic was not the G. H. A.? A—It was not. 

Q.—And that clinic was in operation when, at what period 
of time? A—Prior to 1936, January 1936. 

Q.—Now, out of this discussion in the executive committee 
special session of June 1, 1937 what action did the executive 
committee take, Doctor? A.—The only action it took was to 
authorize the appointment of a subcommittee to gather facts 
relative to Group Health Association for presentation to the 
executive committee for its guidance. 

Q.—And do you recall who was selected by the committee or 
appointed on that subcommittee? A.—I don’t recall except that 
Dr. F. X. McGovern was chairman. 

Q.—I now show you the minutes. See if they refresh your 
recollection. I am indicating the third page, and the top 
thereof. .4—That represents the personnel of the committee. 

Q.—F. X. McGovern, Chairman; R. Arthur Hooe; Earl R. 
Templeton; A. J. Connelly; David Davis; William T. Gill Jr. 
That committee was appointed on the motion of Dr. Hooe 
when, in the next to the last paragraph, Dr. Hooe interrupted 
to state he wanted to change his motion to the effect that a 
subcommittee be appointed to cooperate with it, that is, to 
cooperate with the committée on economics which Dr. Ver- 
brycke was chairman of, and that the information should be 
obtained. “Seconded and adopted.” 

Doctor, did you have any official connection, by reason of 
being a delegate to the House of Delegates of the American 
Medical Association, with this subcommittee, which was 
appointed on June 1? A.—None. 


Q.—So far as your knowledge goes now, Doctor, is that the 
only action which came out of this special meeting of the execu- 
tive committee on June 1? .4—That is the only action taken. 

Q.—And is that the first action of any sort to your knowl- 
ledge that was ever taken by the District Medical Society? 
A.—That is the only action taken. 

Q.—And now, following the appointment of this subcom- 
mittee on June 1, 1937, when was the next time, if at all, when 
you heard personally about G. H. A.? <.—I heard nothing 
except the gossip that goes around doctors’ offices and hospital 
corridors with respect to this report. 

Q.—Did you attend the convention of the American Medical 
Association at Atlantic City in June 1937? A.—I did. 

Q.—Did you hear anything said about G. H. A. at that time? 
-A—I discussed it with such colleagues as I met in Atlantic 
City, and I discussed it with Dr. Woodward on perhaps several 
occasions, 

Q.—Do you know whether any information was given to the 
House of Delegates, as a body, or to any committee thereof, on 
that occasion? A.—I myself made a brief report about what we 
had learned in Washington. 

Q.—To whom did you make that report? A—I made it to 
the House of Delegates, as I recollect it. 

Q.—Do you recall whether, as a result of information which 
was given to the House of Delegates at the Atlantic City con- 
vention, any action was taken by the A. M. A. with reference 
to G. H. A.? A.—According to my best recollection I had no 
opportunity to address the House of Delegates until Thursday, 
which is the last meeting day of the House of Delegates. It was 
at a time after all the reference committees had considered the 
matters brought before them, and it was in the late hours of 
the meeting of the House of Delegates. It was received as 
information only and no action was taken. 

O.—By the way, do you recall the date of this meeting at 
Atlantic City? A—I would say roughly from June 10 to 
June 15. 

O.—When was the next time you had any connection with 
any discussion had or action taken with reference to Group 
Health Association? —On June 2lst, at a meeting of the 
executive committee. 

Q.—Where was that held? d.—In the usual meeting place 
at the Medical Society Building. 

Q.—Do you recall what was the occasion of the meeting of 
the executive committee on June 21? A.—To receive the pre- 
liminary report of the fact-finding committee, Dr. McGovern 
chairman. 

Q.—That is the committee which you say was appointed on 
June 1? A.—Yes. 

Q.—Where you present at that meeting? A—yYes. 

Q.—Do you recall now, independently, from your recollec- 
tion, what occurred at that time? 4—Dr. McGovern reported 
for his committee that they had diligently been seeking the 
information desired regarding Group Health Association, and 
had been able to obtain no official information to communicate. 

Q.—Do you recall whether you made any report at the time 
with reference to what you had attempted to do? A.—Yes, I 
reported my attendance at the American Medical Association 
meeting; my efforts to communicate something of these facts, 
and rumors, to the House of Delegates. 

Q.—Did Dr. Verbrycke make a report at that time, do you 
know? A —June 21, I think. That was the meeting at which 
he submitted a report as chairman of the economic committee. 

O—I will just show you what has hitherto been offered in 
evidence as the minutes of the special meeting of the executive 
committee of the Medical Society, June 21: Will you glance at 
those and see if in any way they refresh your recollection as to 
what occurred at that meeting? 4—He reported at that meet- 
ing that he had met with the fact-finding subcommittee, he as 
chairman of the economic committee; that I had been present 
by invitation; that from what information could be obtained 
that the prospectus before us indicated a movement which was 
not a drop in the bucket to what this movement might grow to; 
that certainly the next thing should be the executive committee 
should notify— 

Mr. Lewin:—Wasn't that report in writing; and if it was 
I will object to this testimony. _ 

Mr. Leahy:—It was not in writing; this portion was not in 
writing. ¥ 

Mr. Lewin:—Are you refreshing your recollection or testi- 
fying independently? : 

Tue Court:—If he is relying solely on the minutes, why 
don’t you tell Se to rend a ees aS j 

Mr, Leahy:—Dr. J. Russell Verbryc r., who was present 
by invitation, stated that he, with the subcommittee tig the 
executive committee, had had a meeting, and it was ascertained 
that the Home Owners’ Loan project for giving medical care 
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was not a drop in the bucket to the widespread plan for taking 
care of all Government employees. Dr. Macatee had been 
present at the meeting by invitation. Mr. Ross Garrett appeared 
to have a great deal of information which he divulged to the 
committee. 

Q.—Who is Ross Garrett? 4A.—He is administrator of Health 
Security Administration. 

O—What is Health Security Administration? dA.—lIt is an 
eleemosynary institution for bringing contact between indigent 
and near indigent patients with facilities for their medical care, 
in hospitals and dispensaries. 

Q.—Under whose supervision is it administered? 

Mr. Lewin:—Objected to as immaterial. 

Tue Court :—Sustained. 

Mr. Leahy: 


“Tt was decided that it was only right that the executive committee 
should know all the facts and, therefore, Dr. Brown and Mr. Russell 
should appear before the executive committee and give all the facts.” 


O.—Who was Dr. Rolfe Brown? A.—He was purported to 
be the newly appointed medical director of Group Health Asso- 
ciation. 

Q.—And Mr, Russell? A.—He was vaguely in the movement, 
associated with the movement on behalf of the Home Owners’ 
Loan Corporation. 

Mr, Leahy: 


“Mr. Garrett has emphasized that any action taken by the Society 
should be a matter of all haste as he had definite information that the 
material and wherewithal for setting up a medical care prepayment 
plan was definitely at hand. It was ascertained that the Government is 
allowing free time for the activities destined to bring a plan of medical 
care to Washington. No one seemed to be able to find out whether 
Dr. Brown and Mr. Russell were on the Government payroll. It was 
mentioned in this connection that with various New Deal projects 
workers were not always shown to be on the payroll but their source 
of income from the Government appeared unmistakably. Dr. Verbrycke 
reported at this point with a detailed plan that had been organized by the 
subcommittee as an acceptable substitute for the cooperative medical 
service plan, 

“Dr. Verbrycke stated that he had sent by air mail an outline of the 
cooperative medical service plan to Dr. W. C, Woodward, and requested 
that Dr. Woodward meet with him in Washington, Every effort was 
made by Dr. Woodward to ascertain who was financing the project. 
He met with little success with his inquiries. 

“It was stated that Dr. H. C. Macatee at the meeting of the House 
of Delegates in Atlantic City, outlined the plan that was all ready for 
trial in Washington, It seemed as though the attitude was: 

“We are sorry; we have no solution; you work it out.’” 


By Mr. Leahy: 

O.—Doctor, do you recall what the plan referred to in the 
abstract as a detailed plan that had been organized by the sub- 
committee was? I don’t want the details of it. d—It was a 
report made by the committee on economics, Dr. Verbrycke, 
chairman, in which the salient principles of some cooperative 
plan might be considered by the medical society to offer to 
the public. 

Q.—I am not going to take the time to read all the excerpts 
which were made, or the abstracts of those who talked at that 
meeting. But in the executive committee meeting we had Dr. 
Verbrycke, Dr. Macatee, Mr. Garrett, Dr. Verbrycke again, 
Dr. Lawn Thompson, Dr. Earl Templeton, Dr. Thomas Neill, 
again Dr. Macatee, and again Dr. Macatee. Do you know 
whether any official action was taken by the executive com- 
mittee at the conclusion of this meeting on June 21, 1937? 

Mr. Lewin:—Will you ask him whether he knows that inde- 
pendently of these minutes? 

Tue Courr:—Those minutes are the best evidence of that, 
Mr. Leahy. ; 

Mr. Leahy:—No, not if he has an independent recollection: 
I think he may state it. They are not verbatim; they are 
abstracts. . : 

Tue Covrr:—Any resolution reporting the action would 
reflect the official action. 4 

Mr. Leahy:—If there was a resolution, your Honor, yes. 

By Mr. Leahy: : 

O.—Do you recall whether any action was taken by the com- 
mittee? ; 

Mr. Lewin:—I object to it on the ground that the resolution 
indicates the formal corporate action and is the corporate action. 

Tue Court:—The minutes are the best evidence. If there is 
any question about it, you may inquire further, but if there is 
no question, then the minutes do show what, if any, action 
was taken. j 

Mr. Leahy:—I was not trying to prove the contents of any 
resolution. 


By Mr. Leahy: ; 
0.—Was there any action taken at all at that meeting? 


Mr. Lewin:—Objected to. The Court has already passed 
on it. 


Mr. Leahy:—I am just asking him yes or no, 

Mr. Lewin:—Yes, I know that, but I object to it. 

Tue Court:—Those minutes would show it. He can look 
at the minutes. 


By Mr. Leahy: 

Q.—Glance at those minutes. A.—Yes, there was action 
taken. 

Q.—Will you kindly indicate in the minutes what action was 
taken by the executive committee? A.—'‘The Secretary made 
a motion that a special meeting of the executive committee be 
held on the evening of Wednesday, June 23, and that Dr. Henry 
Rolfe Brown be informed that his presence would be welcomed; 
also the presence of any of his confréres. 

“This motion was seconded and in the discussion the ques- 
tion of executive session on that evening was brought out. It 
was decided that this could be worked out afterward. This 
motion was adopted.” 


Marcu 21—Arter RECESS 
TESTIMONY OF DR. HENRY C. MACATEE 


DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


O.—Doctor, I was just asking you about the special meeting 
of the Executive Committee of the Medical Society of the Dis- 
trict of Columbia under date of June 21, 1937. Would you 
kindly glance those over, please, and see if that paragraph cor- 
rectly records what you stated on that occasion? Does it cor- 
rectly record what you said, Doctor? A.—The minutes do not 
convey the spirit of what I said on that occasion. 

Q.—What did you say on that occasion? dA.—I said sub- 
stantially what I said on a previous occasion in which I stated 
that the record would have to be qualified by my conviction 
that so far as the Medical Society itself could proceed in this 
or any similar circumstance it would have to be limited by its 
own constitution and by-laws, and what it could do under the 
constitution and by-laws in disciplining its members if they 
should become involved adversely with any provision of the 
constitution and by-laws, and that, so far as hospitals were 
concerned, we should only exert an influence through our own 
members so far as that might go. 

Mr. Kelleher:—May we have the statement read to which 
the witness is referring? 

Mr. Leahy:—Yes. You mean the statement from the minutes? 

Mr. Kelleher:—The statement of Dr. Macatee. 

Mr. Leahy:—The statement by Dr. Macatee is in the min- 
utes, on the third page, and I will read everything he said: 


“Dr. H. C. Macatee, in addressing the meeting, stated that the Prin- 
ciples of Medical Ethics of the American Medical Association had been 
amended at the meeting in Atlantic City so that the interpretation of the 
free choice of physicians would be broadened with the idea of adjusting 
itself to the various compensation laws. He then recited some of the 
details of his attempts to bring to the House of Delegates the important 
situation that now confronts the profession in Washington. It was not 
until Thursday, the last session of the Delegates, that he was able to 
bring the matter on the floor, and as stated scant attention was given 
to it. Details of Senator Lewis’s presentations to the House of Delegates 
were given. It appeared that the Senator had come before the House 
of Delegates with the knowledge and approval of the Nation's Chief 
Executive. He let it be known that the President was sympathetic with 
the American Medical Association and its motives, and he, Lewis, wanted 
to be advised as to just what the profession wanted done. The Kopetzky 
set of resolutions were definitely tied in with a conference’’— 


Mr. Lewin:—The part that you are reading now—does not 
that refer to something else that is not germane to this case? 

Mr. Kelleher:—And it is not in evidence, either. 

Mr. Leahy:—Oh, yes; it is all in evidence: 


“The Kopetzky set of resolutions were definitely tied in with a con- 
ference that had been held at the White House last April, at which 
Miss Esther Everett Lape and other socially inclined members of the 
profession were present. Specifically, representatives of the American 
Medical Association were excluded. In effect Kopetzky’s series of reso- 
lutions, after going to a reference committee, were in essence similar to 
what was given two years ago to the plan sometimes known as the 
Washington Plan presented by Dr. Macatee. In effect the American 
Medical Association had accumulated considerable data and these data 
were available to the various state societies and to the workers in the 
United States Government. The plan from New York was predicated 
on the principle that care of the sick indigent was a taxpayers’ problem; 
that the doctor should be paid for taking care of them; further, that 
hospitals should be financed by the Government and that no longer would 
there be many hospitals in bad financial straits; further, the Government 
would subsidize scientific investigations of various hospitals. 

“Dr, Macatee, in summary, stated that two ways available in com- 
bating or controlling any such scheme as recently proposed in Wash- 
ington might probably be handled (1) through disciplining our own 
members who undertook to participate and (2) the possibility of doing 
something to recalcitrant hospitals through pressure on their staffs. He 
mentioned the yarious cooperative plans that were now in force; that the 
Ross-Loos Plan of California and various county societies had through 
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their medical societies handled the situation, There was now a bill 
before the legislature in the state of Wisconsin that would definitely 
prevent any interference with doctors who were members of societies 
in their activities in any scheme of socialized medicine. In other words, 
the societies would be prohibited by law to discipline their members,” 


By Mr. Leahy: 


Q.—Does so much of what you state, Doctor, with reference 
to the bill in the state of Wisconsin legislature, represent what 
you said on that occasion? A.—I take it, Mr. Leahy, that it 
does, That was a very discursive report as Delegate, having 
recently returned from a meeting of the House of Delegates. 

Q.—Doctor, in pursuance of the motion which I read this 
morning from the minutes, that Dr. Brown and Mr. Russell 
should be invited to the District Medical Society to a special 
meeting on June 24, do you recall now whether Dr, Brown 
appeared on June 24? Ad,—They were invited to appear on 
June 23 and actually appeared on June 24. 

Q.—Who was there on June 24 with Dr. Brown, if anybody? 
A—Mr. Penniman and Mr. Zimmerman. 

Q.—Were you present at that meeting? A.—I was. 

Q.—Do the minutes record those who were present for the 
District Society? A.—As I recollect it, the minutes record 
those present accurately. 

Q.—I will show you what purports to be an abstract of the 
minutes, with a verbatim statement of the statements which 
were made at that meeting. Do you recall whether they rep- 
resent what was said on that occasion? A.—I have read this 
exhibit, or one identical with it, and I think it accurately 
records the proceedings. 

Mr, Leahy:—I am not going to take the time, ladies and gen- 
tlemen of the jury, to read all this; it is too much, There are 
some portions which I would like to bring to your attention, 
more particularly a statement by Dr. Conklin which was given 
toward the end of the meeting, as well also as a statement by 
Dr. Groover: 


“Dr. Conklin” :— 


This is toward the end of the meeting— 


“I think that all of us present tonight appreciate just what these 
gentlemen have done. They have been kind enough, good enough, to 
come down and meet with us. They have answered all of our questions 
and have not denied us at all, no matter what their own personal feel- 
ings may have been concerning some of it. We are primarily inter- 
ested in the patient’s welfare. That has been demonstrated time and time 
again in this country and throughout the United States. I am wondering 
if they would accept a committee of three of the Medical Society to 
meet with them with a view of making presentation as clearly as possible 
of the Medical Society’s attitude primarily toward this particular propo- 
sition from the viewpoint of the patient primarily. I wonder if that 
would be acceptable. I have no authority to say that the Medical Society 
would appoint such a committee, but if that would be acceptable to the 
Medical Society, do you gentlemen think you would accept a proposition 
of that kind? 

“Dr. Brown:—A further meeting to elucidate certain questions? 

‘Dr. Conklin:—I am sure there are certain ideas that definitely seem 
to be fixed. There is a possibility in further conference with three rep- 
resentatives of the Medical Society who would go down to the Home 
Owners Loan Corporation and talk these things over and see whether 
or not some alternative proposition will operate that would be accept- 
able to some eight hundred practicing physicians here in the District of 
Columbia. I would think it would be a wonderful thing.” 


Mr, Lewin:—Will you read what Dr. Brown said? 
Mr. Leahy:—Oh, surely: 


“Dr. Brown:—Our objectives are identical with those you have 
expressed. We have no objections to meeting any committee of three. 

“The Chairman:—To confer with their own committee if they would 
like to have such a meeting. 

“We have a board of trustees,’ said Mr. Penniman. “It might not 
be a bad idea to have as many men as they want to discuss the thing 
further. There is no question that other units in the Government are 
going to undertake the same thing. 

“Dr. Conklin:—If we may have a definite assurance of tentative 
acceptance of this plan. I think your coming down has been just the 
most successful thing with a view to definite harmony. I think that is 
what we want. We want to see these men and greet these men and 
have them certainly not fighting organized medicine, because I think any 
doctor who attempts to do that is doomed to failure. We want to have 
this committee of three representatives meet with you and talk these 
things over with a possibility of making some little rearrangement 
wherein we can come before our entire membership and present this 
thing and recommend adoption. 

“Dr. Brown:—We are anxious for cooperative intercourse. We would 
be glad to have you consider those plans. 

“Mr, Penniman:—I want to say what I should have said and would 
have liked to have said at the outset, Reversing the words of Shake- 
speare, I came down with the idea of praising Caesar, not burying him. 
I have the most profound respect for the medical profession, always 
have had and always will have. It is the desire of this Association to 
work to the ultimate end that we may give our employees medical care 
—I speak not as an official of the Home Owners Loan Corporation, but 
as one of the employees—medical service of the highest type within 
their ability to pay and to solicit at every point of view possible the full 
cooperation of the Medical Society of the District of Columbia. Glad to 


A. M, A. 


Bd “AL, 411 


have it. I would like to make a suggestion. Since we have a board of 
trustees consisting of eleven employees of the Corporation who have 
been elected by the employees, if you would be good enough to drop us 
a line so we can put it clearly to the board, your point of view, I am 
safe in saying that it would meet with a ready response. 

“Dr. Conklin;—You mean, the point of view as to this committee 
of three? 

“Mr. Penniman:—Yes," 


And at that time Mr, Penniman and Dr. Brown and Mr. 
Zimmerman left the meeting. Then following a suggestion on 
the part of the chairman, after those three had retired: 


“The chairman said he would welcome a motion to the effect that a 
copy of these minutes be sent to the active membership so they would 
know what was going on. It was his opinion that 90 per cent of the 
membership know nothing about this plan.” 


Then follow pages of discussion back and forth upon a 
motion, and finally, after expressions by Ruffin, Bennett, Hooe, 
Schoenfeld, and I don’t know how many more, there was a 
motion, 

By Mr. Leahy: E 

Q.—Was a motion adopted, Doctor? I am just asking you 
because I think there was, but I cannot find it in quickly look- 
ing this over. 4A.—A proposition was adopted at that meeting 
finally, and a committee to carry out the purposes suggested 
by the secretary was authorized. 

Q.—Was a committee appointed? A.—My feeling is that 
Dr. McGovern's committee was continued for that purpose. 

Mr, Lewin:—It gives the names of the members of the com- 
mittee. 

Mr. Leahy:—Dr. F. X. McGovern, chairman; H. C. Maca- 
tee, Earl R. Templeton, William P. Herbst Jr., Coursen B. 
Conklin. 

The Witness:—That was the same committee. That was 
part of the old committee, but evidently revamped for those 
purposes. 


By Mr. Leahy: 


‘ae you serve as a member of that committee, Doctor? 
i 1d, 

Q.—Do you recall now the date upon which you went down 
to talk with the board of trustees of the G, H. A.? A.—That 
was July 26, 1937. 

Q.—In the interval can you recall whether the committee 
which had been appointed on June 1 in order to try to get 
some information and data about G. H. A. was still functioning? 
A.—Yes, sir. It reported to a meeting of the Executive Com- 
mittee on July 12, 1937. Q.—I now show you what has 
already been introduced in evidence as the minutes of the 
Executive Committee of the Medical Society of the District 
of Columbia for July 12, 1937. Are these the minutes of that 
meeting to which you just referred? A.—I have seen that 
exhibit, and I think it is a fair transcript of what occurred. 

Mr. Leahy:—That is a long time, too, ladies and gentlemen. 
I am not going to take your time to read all of it—just a 
few excerpts: 


‘Dr. F. X. McGovern, Chairman of the subcommittee that was 
appointed to confer with representatives from the Group Health Asso- 
ciation, Inc., was recognized and made a motion that his report be given 
preference over the other agenda for this meeting and that it be heard 
at this time. It was duly seconded and adopted. 

“For the information of the new members of the Executive Committee 
Dr. McGovern outlined the prepayment medical care plan that has been 
set up by the Home Owners Loan Corporation, stating that the Execu- 
tive Committee had appointed a subcommittee to meet with the com- 
mittee on Medical Economies to study the prospectus and bring a report 
back to this committee. A report which was prepared by Dr. J. Russell 
Verbrycke, whe was then the chairman of the committee on Medical 
Economics, was approved in principle by the Executive Committee at a 
subsequent meeting. Since that time the subcommittee has met and 
studied and reviewed supplementary plans by Dr. Verbrycke which 
Dr. McGovern offered as a report of the Executive Committee tonight. 

“Dr. H. C. Macatee interpolated for the information of the new mem- 
bers of the Executive Committee that upon the adoption in principle of 
the report of the subcommittee, the subcommittee was given instructions 
to negotiate on the basis of the report with the Medical Service Cor- 
poration, and this supplementary report is now made to gain alternative 
instructions, 

“Dr. McGovern, in answer to why the subcommittee had not met with 
the Group Health Association representatives up to this time, said that 
his committee did not feel that it was ready to mect until it had some- 
thing concrete to offer. He stated that within the past week Dr. Olin 
West, Secretary of the American Medical Association, was in the city 
and met with the committee and it was felt that very important infor- 
mation was obtained through this meeting. He added that he had a 
telegram from Dr. West stating Drs. W. C. Woodward and R. G. Leland, 
the latter Director of the Bureau of Medical Economics of the American 
Medical Pe pti apes would be in Washington Wednesday morning of 
this week.” 


Then other members spoke, including Dr. Templeton and 


Dr. Sprigg and Dr, Hooe, and then Dr, McGovern again. Dr. 
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Ruffin spoke, and Dr. McGovern added that his committee “did 
not know just what the attitude of the Executive Committee of 
the Society would be, whether to fight this thing with the 
weapons at hand or possibly set up an organization to combat 
it. The committee felt that some definite instructions should 
be given along that line.” 

Then followed talks by various members of the committee, 
and Dr. Macatee spoke and said that he had talked to a patient 
who was an attorney in the Corporation, and he said it could 
be done perfectly legally, and that if his recollection was cor- 
rect the papers had gone over this attorney’s desk and they 
could do anything not contrary to the law or the Constitution 
for the benefit of their employees. 

“With respect to the duties of the subcommittee Dr. Macatee pointed 
out that according to the letter which was addressed to the members of 
Group Health Association it was clear that at least one medical man 
had made a contact with the Group and that they are on the verge of 
going into action. It had been thought by the subcommittee that we 
could probably go before the trustees and we could ask them what their 
prospectus meant when it said that they wished to enter into the fuliest 
cooperation with the Medical Society of the District of Colz:mbia, to ask 
for representation on their board in an advisory capacity and they wished 
to do their work in a harmonious way. We thought we might say to the 
board of trustees that the Medical Society had looked upon the organi- 
zation with some concern.” 


The point was raised as to whether the subscribers would 
not, in the long run, have the free choice of physicians, and 
whether they understood that as soon as some grave medical 
problem arose among the employees they would follow the usual 
human instinct and say, “We don’t want these hired men; 
we want the best,’ whether that would be disruptive of the 
whole plan; whether in view of those facts or other facts they 
might not feel that the principle of organized medicine, that the 
free choice of a physician is essential to the success of any 
proposition, and whether they might convey something looking 
to the entire medical profession of the District as a source 
of the medical and surgical services needed. 

“Tf they could consider that we would be glad to take it up with the 
Medical Society and see what could be worked out. It is for this com- 


mittee to decide whether it is likely that any good will come from such 
a meeting.” 


There followed discussions by the secretary, Dr. Ruffin, Dr. 
Hooe, and then the motion which theretofore had been offered 
was withdrawn. 

“Dr. Ruffin made a motion that the subcommittee be instructed to 
meet with the Home Owners Loan Corporation representatives to be 
addressed by Dr. Macatee along the lines discussed and bring a report 
back as promptly as possible to the Executive Committee with a view to 
a meeting of the Medical Society. Seconded and carried.” 


There followed a good deal of other talk with reference to 
other matters which are not germane to the point here. 

By Mr. Leahy: 

O.—Doctor, I want to ask you whether, in pursuance of that 
motion made by Dr. Ruffin, you did meet, you personally, and 
address, along the lines discussed, the board of trustees of the 
Home Owners Loan Corporation? dA.—I did. 

Q.—And that was on June 26? A.—July 26, 1937. 

O.—There is a matter contained in the minutes of the meeting 
of July 12 which I would like to have you explain, please. And 
that—Il think I am right in my memory—is with reference to a 
supposed or a so-called approved list or White List. Do you 
know to what I refer? A.—Yes, sir. 

Q.—Am I correct in saying that this matter also came before 
the attention of the meeting on July 12? dA.—lIt did. 

Q.—Do you recall, Doctor, at what date, if any, any authori- 
zation was made to prepare an approved list which has been 
called a White List? A—That was incorporated in the con- 
stitutional amendment adopted in March 1937, in which the 
Executive Committee was charged with the duty of preparing 
such a list. . 

Q.—Do you recall whether anybody upon the Executive 
Committee had been working upon the list from the date in 
March when authorization therefor was made? A.—There was 
a subcommittee of which Dr. McGovern was either chairman 
or a member, which was working on that duty. : 

O.—I ask you, Doctor, if the preparation of an approved list 
had anything i ar gee to do with Group Health Association? 
A—Nothing whatsoever. y 

Q—I will ask you further what the approved list resulted 
from as an activity of the District Medical Association? A,— 
It resulted from a hearing on a complaint by the Executive 
Committee against an industrial clinic which, in turn, resulted 
in the original adoption of Chapter 9, Article 4, Section 5, 
which was amended in March 1937. 


Q.—Do you recall, Doctor, whether or not any legal advice 
had been sought by the Society with reference to the amend- 
ment of this approved list? 

Mr. Lewin:—I object to that, may it please the court, as 
totally irrelevant, incompetent and immaterial. 

Tue Court:—What was the question? 

Mr. Leahy:—I asked the Doctor whether he recalled, with 
reference to this approved list, and also the amendment in 
March, under which the approved list was authorized, any 
advice of counsel had been sought and, if so, from whom? 

Tue Court:—Is that the White List? 

Mr. Leahy:—yYes, sir. 

Tue Court:—Objection sustained. 

Mr, Leahy:—May we approach the bench for just a moment, 
if your Honor please? 

Tue Court:—Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court in a iow tone.) 

(There was extended discussion at the bench dealing with 
the nature of testimory that could be offered showing the 
chronology and events leading to the development of the 
approved list of organizations. The Court ruled that testimony 
by an attorney to show the Society took counsel was irrelevant 
and immaterial.) 


Mr Leahy:—Doctor, I think just before recess I was asking 
you some questions about the approved list. I will read from 
the minutes on page—sometimes it is 11 and sometimes 14, of 
the minutes: 


“Dr McGovern stated that he requested the various county medical 

societies in Virginia and Maryland, within 10 miles of the District of 
Columbia, to send him a list of their membership. He was not very 
successful by letter and intended to contact the secretaries personally. 
He added that there were a few physicians practicing medicine in the 
District of Columbia who were not on the rolls of the Society. The 
Society’s office was busy at the present time checking the list of physi- 
cians and surgeons as classified in the newest telephone directory and 
the Commission on Licensure had been approached to obtain a list of all 
licentiates in the District of Columbia. 
_ “The Chairman, Dr. Sprigg, stated that he requested a list of the 
licentiates and the Society’s office was informed that the records of 
the Commission on Licensure would be available if the Society could 
supply clerical help to type the list. 

“Dr. McGovern read a proposed list of approved organizations, groups 
and individuals. 

“Dr. Macatee suggested that the words ‘employed by’ be substituted 
for the words ‘connected with’ in item 10. With this change the list was 
approved, upon motion, duly seconded and adopted, as follows: 

“1. All members of the Medical Society of the District of Columbia. 

“2. Medical staffs of all hospitals, institutions and clinics, each member 
of which has been approved by the Medical Society of the District of 
Columbia. 

“3. The United States Government Medical Personnel on duty in the 
District of Columbia, or within 10 miles thereof, i. e., the United States 
Army, Navy, Public Health Service, and the Veterans’ Administration. 

“4. The Health Officer and attached medical personnel. 

“5. Membership of the District of Columbia Dental Society. 

“6. Membership of the Homeopathic Medical Society. 

“7, Members of the Montgomery County (Md.), Prince Georges County 
(Md.), Fairfax County (Va.), and Arlington County (Va.) Medical 
Societies, who reside within 10 miles of the District of Columbia. 

“8. Members of the Alexandria Medical Society. 

“9. The following compensation clinics: Farragut Medical Clinic, 
operated by Frank E. Gantz; First Aid Station, operated by Arch L. 
Riddick; Harry M. Lewis Clinic, operated by Harry M. Lewis; Market 
Compensation Accident Clinic, operated by M. J. Kossow; Northeast 
Insurance Clinic, operated by G. Henry Rawson; Union Market Work- 
men’s Compensation Clinic, operated by Maxwell Hurston; Washington 
Industrial Accident Clinic, operated by Edward Clark Morse; Washington 
Medical Building Workmen’s Clinic, operated by Charles S. White. 

“10, All medical personnel employed by the Federal or Municipal Gov- 
ernments within the District of Columbia or within 10 miles thereof. 

je ee a of the Medico-Chirurgical Society (colored medical 
society). 

“12. Membership of the Robert T. Freeman Dental Society (colored 
dental society). 

“Dr. Raymond T. Holden Jr. inquired as to the personnel (medical) 
of the proposed Group Health Association, Inc. 

“Dr. Hooe pointed out that it was a separate individual corporation 
and would have to be approved as a single unit. As a matter of informa- 
tion, Dr. Hooe would inquire if he was right in the assumption that this 
approved list would not have to be submitted to the Society but from 
tonight on would be filed in the Secretary’s Office for reference.” 


Then follow certain discussions with reference to that by 
Dr. Hooe, the Secretary and Dr. Ruffin. 


“Dr. Macatee said he understood that the list as read by Dr. McGovern 
was not a complete list. Was it to be assumed that when it was added to 
that another registered letter would have to be mailed to nine hundred 
or more members? 

“Dr, Hooe said that there were a good many fine men who were not 
members of the Medical Society, such as Drs. Henry R. Elliott, R. if 
Kemp and others. When these individual names were obtained they 
xo submitted by Dr. McGovern to the Executive Committee for 
approv 

“Dr. Hooe’s motion, with amendment by the Secretary, was duly 
adopted.”” 
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By Mr. Leahy: 

Q.—Doctor, do you recall to what you referred when you 
said that you understood that the list as read by Dr. McGovern 
was not a complete list? A—Dr. McGovern, in making his 
report, spoke of the great difficulty in formulating a complete 
list, said he had incomplete information from the surrounding 
counties; incomplete information from our own district, and 
that was the best he could do at the time. 

Q.—Did that approved list, as it came before the Executive 
Committee on July 12, 1937 have anything whatsoever to do 
with the approval or disapproval of Group Health Association, 
Incorporated? A.—It did not. 

Q.—Why not? A.—Because Group Health Association had 
not been at a stage of development where it had asked for 
approval or where approval could be given for lack of infor- 
mation. 

Q.—Did the Executive Committee at that time consider that 
it had sufficient information about Group Health to approve 
or disapprove Group Health Association? A—lIt did not. 

Q.—Did you tell us that this approved list had been author- 
ized in March of 1937? A.—It had been directed to be pre- 
pared. 

Q.—And was that in connection with any constitutional 
amendment which had been adopted? A.—It was part of that 
constitutional amendment, as I understand it. 

Q.—Do you recall whether subsequently the list was mailed 
as directed by the Executive Committee on that night to each 
member of the Medical Society? A.—I am so informed. 

Q.—There was, was there not, a direction, on that eveniug, 
to mail that to each member of the Medical Society? A.—Yes. 

Q.—Do you recall whether at any time there was any direc- 
tion by the Executive Committee that it should be mailed also 
to the hospital? A.—There is not within my recollection. 

Q.—Do you recall when it was that the list was mailed? 
ee reference to the record I find that it was mailed July 

Q.—With the exception, Doctor, of this approved list in 
that particular meeting, what, other than what we have drawn 
attention to, and what is contained in the minutes, occurred, or 
was said or done with reference to Group Health Association 
on July 12, 1937? A—Nothing. 

Mr. Lewin:—May I have that question read? 

Mr. Leahy:—The substance of the question is was there any- 
thing which was said or done which is not recorded in the 
minutes. 

The Witness :—Nothing. 

Q.—Now, do you recall, following this meeting of July 12, 
when next anything was said and done, or done by the District 
Medical Society, or the Executive Committee thereof, with 
reference to Group Health? A—The subcommittee of the 
executive committee met with the Board of Trustees of Group 
Health Association. 

Ae what was the date of that meeting? A.—July 26, 


Q—Do you recall now who were present at the meeting, 
representing the subcommittee of the Medical Society of the 
District of Columbia? .4.—Dr. McGovern, Dr. Conklin, Dr. 
Verbrycke by invitation; Dr. Groover, and I think Dr. Tem- 
pleton was there, but I am not sure. 

Q.—Did you mention Dr. Conklin? A—yYes. 

Q.—By the way, Dr. Groover is dead now? A.—He is. 

Q.—And where did you meet that evening? 4.—lIn a large 
Toom at the office of the Home Owners Loan Corporation. 

Q.—And where was that located at that time? 4—I don't 
know; I think Indiana Avenue and First Street. 

Q—Do you happen to have with you a photostatic copy of 
what occurred at that meeting? A—No, I have not. 

Q.—Do you recall at that time, Doctor, whether you per- 
sonally discussed with the Board of Trustees of Group Health 
Association the questions pertaining to Group Health Associa- 
tion, and the attitude of the District Medical Society thereto? 
A.—I did, as instructed by the meeting of July 12, I think 
it was. 

O.—While you are looking for the exhibit, Doctor, follow- 
ing that meeting was any report made to the District Medical 
Society with reference to it? A.—There was a report to the 
executive committee at the meeting of July 27, the following 
day, and then a report from the executive committee to the 
Medical Society on July 29, special meeting. 

Q.—Does the exhibit which I now ask you to look over 
record what was said by the representatives of the subcommit- 
tee on that particular occasion? A.—It does, surprisingly well. 

Q—I will ask you, Doctor, if your statement begins as 
recorded at the bottom of page 1. 1.—Yes. 
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Q.—And did you open the meeting in accordance with the 
motion which was made earlier, on June 24, meeting of the 
executive committee? dA.—Wasn’t it July 12? 

Q—July 12 meeting? A—Yes, 

(Here was read in full again Dr, Macatee’s statement of July 
26, <e as published previously in the testimony of Mr, Penni- 
man, 

And then follows a further discussion on the subject by Dr. 
Groover. 

By Mr, Leahy: 

Q.—Now, Doctor, do you recall whether anything further 
was said or done at that particular meeting that is not recorded 
here in the minutes? A—I do not. 

Q.—Do you recall whether at any time following this meet- 
ing of July 26, 1937 any further or additional information was 
given to your subcommittee by Group Health Association that 
you did not have on July 26 when you discussed the matter 
with them? d.—No information was ever voluntarily given us, 
that I know of. 

Q.—Was there any information given at any time with refer- 
ence to any of the suggestions which you brought to the atten- 
tion of the Board of Trustees that night with reference to 
answering the question as to the legality of G. H. A., and the 
question you had raised about it? A—The Medical Society 
had no further official communications from Group Health 
Association that I know of. 

Q.—Of any kind or character? 
character. 


A.—I say of any kind or 
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DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


Q.—Doctor, I believe that on last Friday you had just told 
us of the meeting which was held on the 26th day of July 
between the board of trustees of G. H. A. at H. O. L. C. 
headquarters and the committee of the District MedicaJ Society. 
Do you recall whether any report of that meeting was made to 
the District Medical Society? A.—Oh, yes; there was a report 
made by the committee; yes. 

Q.—Do you recall what day that report was made? A—It 
was made, first, to the Executive Committee on the 27th of 
July, and from the Executive Committee to the Medical Society 
on the 29th of July. 

Q.—I am going to show you what purport to be the minutes 
of that meeting of the Executive Committee on the 27th day 
of July. Will you kindly look those over and see if you can 
identify them, Doctor? A.—I have read this photostat of the 
minutes recently, and it is a record of the action of that meeting. 

Mr. Leahy:—Just a brief excerpt, ladies and gentlemen, from 
the minutes of the meeting of the Executive Committee: 


“A special meeting of the Medical Society of the District of Columbia, 
held Tuesday evening, July 27, 1937 at 8 p. m. 

“Dr. F. X. McGovern, chairman of the subcommittee that had been 
appointed to make contact with the Home Owners Loan Corporation medi- 
cal unit, was called upon to make a report. He opened his remarks by 
stating that pursuant to recommendations made at the last special meeting 
of the Executive Committee he had prepared a letter which was sent to 
Mr. William F. Penniman in which letter request was made for copies of 
(1) contract of the Home Owners Loan Corporation; (2) adopted consti- 
tution and by-laws; (3) form or forms of applications for membership, and 
(4) any form of contract or agreement setting forth the service to be 
rendered to employees and their dependents. 

“Dr. McGovern stated that Mr. Penniman had not given him a written 
answer but had called him up and asked that he have luncheon with him 
at the Raleigh Hotel. On this occasion he frankly stated that he would 
give responses to the questions asked in the registered letter that had been 
received, but copy of contract asked for he said he would have to refuse 
to exhibit. He thought the Medical Society’s asking to see this contract 
was quite similar to going into Garfinkel’s department store and asking 
them to show the contract they had with some firm with which they were 
doing business. Dr, McGovern then proceeded to read the prepared report 
as follows: 

“Known facts in re the Home Owners Loan Corporation. 

“*1. Corporation, Group Health Association, Inc. . 

“2. In Home Owners Loan Corporation with which it had a contract. 

“3, Mr. W. F. Penniman is president, Mr. R. T. Berry is secretary- 
treasurer. Dr. Henry Rolf E. Brown is medical director, 

“*4, Instituted presumably to give medical care, complete, to any and 
all members of the H. O. L. C. who may care to join in, 

“*5. Non-profit voluntary prepayment insurance organization. 

“46. Must be in some way related, possibly by contract, to Home Loan 
Bank Board, 4 ; 

“7, President, Mr. Penniman, avoided replying by letter to an official 
letter from the Society to him. $ ‘ 

“8. Mr, Penniman refused to give your committee a list of physicians 
employed by the corporation, 
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“+9. Articles of incorporation so worded that all Federal Employees 
except Army and Navy may belong. 

“10, President, while he states that purpose of the corporation is to 
provide medical service to low-income individuals, at the same time admits 
that the constitution and by-laws do not establish any income level. 

“411, Invites attention to many other similar organizations in existence 
throughout the country and claims they do the job better than would 
otherwise be done, 

12. The lay members of the board of directors sincerely believe that 
they are performing a needed helpful and humanitarian function for their 
employees and apparently are firmly convinced that nothing that they are 
doing is in conflict with the established ethical principles of organized 
medicine, 

“73. Dr. Brown is a physician recently retired from the Veterans 
Bureau and is being paid a good, under the circumstances, salary as Medi- 
cal Director. Licensed in the District May 21, 1937. 

“414, Whereas the officers of the Corporation express a desire to coop- 
erate with the Medical Society of the District of Columbia, it is a fact 
that in the beginning and at all times there has been no real effort made 
to apprise the Medical Society of the District of Columbia of what they 
were undertaking. They have not considered officially the Medical Society 
of the District of Columbia during the formative stage of their organiza- 
tion, On the contrary there seems to have been a desire to keep the 
matter confidential. 

“15. Meeting with officials of the American Medical Association on two 
separate occasions convinces us that the national organization is keenly 
interested in the whole affair and is solicitous as to how we will consider 
its relation to us locally and what policy the Medical Society of the District 
of Columbia will adopt in regard to it. 

“*16. What might be done: 

“©*). Consider it unethical. 

“*©2. Control our own members in terms of the ethical requirements of 
our own constitution and by-laws. 

“« «3. Offer a substitute plan of our own. 

“4. Cope with the situation in the courts in terms of the local healing 
arts practice act. 

“17, Your committee met with the board of directors of Group Health 
Association, Inc. The attitude of organized medicine in regard to the 
medical ethics in matters of this kind was fully presented to them. Quota- 
tions were read to them from the code of ethics of the American Medical 
Association and other relevant facts were presented. The only reply was 
made by a Mr. Loomis, member of the board of directors, to the effect 
that he hoped that the Medical Society would see fit to withhold final 
judgment until Group Health Association, Inc. had been in actual opera- 
tion a sufficient length of time to practically demonstrate its purpose and 
its relation to the community and to the medical profession of the District 
of Columbia.’ 

“Dr. H. C. Macatee elucidated the various points that had been brought 
up before the Home Owners Loan Corporation committee on the preceding 
evening at its home on the 8th floor of the old Acacia Building, First and 

Indiana Avenue Northwest. He cited particularly a statement by one of 
the officers to the effect that if and when the project became large enough 
to include all of the Government workers of the city of Washington, that 
is, its scope raised to the nth degree, quoting him exactly, there would 
be room enough for all of the physicians practicing in Washington, and it 
was freely intimated that they all could be placed presumably on a salary 
basis, working for the project. 

“Dr. Macatee, in continuing, read an excerpt from the latest issue of 
the Principles of Medical Ethics of the American Medical Association, 
having to do with the definition of free choice of physicians, as follows: 

‘The phrase “free choice of physicians” as applied to contract practice 
is defined to mean that degree of freedom in choosing a physician which 
can be exercised under usual conditions of employment between patient 
and physician when no third party has a valid interest to intervene. The 
intervention of a third party who has a valid interest and who intervenes 
does not per se cause a contract to be unethical. A “valid interest”’ is 
one where, by law or necessity, a third party is legally responsible either 
for cost of care or for indemnity. ‘Intervention’ is the voluntary 
assumption of partial or full financial responsibility for medical care. 
Intervention shall not proscribe endeavor by component or constituent 
medical societies to maintain high quality of service rendered by members 
serving under approved sickness service agreements between such societies 
and governmental boards or bureaus and approved by the respective 
societies.’ F 

“The ambiguity of the situation was immediately apparent. : 

“Dr, Macatee said that he certainly did not read this at the time of 
the meeting with the H. O. L. C. unit. He did, however, read on that 
occasion extensively from the Principles of Medical Ethics under which 
the medical profession is bound, showing that the project as at present 
constituted could not be expected to be approved by the Medical Society 
of the District of Columbia, the local unit of the American Medical Asso- 
ciation. 

“Dr, Macatee was rather inclined to think that there should be no hasty 
action taken at this time and he would recommend that the four possible 
solutions as prepared by the subcommittee be not read before the Medical 
Society. He too thought that it might be possible to bring some accord 


with the Group Health Association.” 


Then in connection with the visit of Dr. Woodward and 
Dr. Leland the minutes record as follows: 


. i just what had been suggested by Drs. 
Williaa rag at ee grea ‘G. Leland at the time of their visit. It 
would seem that Dr. Woodward wos cad re erepetines, 
which proceedings would require a district a cy oa Pest 

istri Columbia, who at Jeast was not hostile, that 
penn fore, Bled in ba name, He saw many difficulties in following 
this up. Dr. Leland had given a seitalsy Pegg i ee 4 - Ts oe 
a 1 of money should be created an $ he re ee 
in the lower income brackets or even } ; 

a alah pool the care of the sick could be financed.’ 


By Mr. Leahy: 


O.—I am going to show you on page 34 a motion and ask 
you if you can identify that for us and explain what it is. 
However, I should conclude the paragraph which I just read 
with reference to Dr. Woodward and Dr, Leland and their 
Visit : 

“The secretary stated that the very next morning after the meeting he 
wrote to Dr. Leland asking for full details of this plan. Up to date he 
had received no reply. The secretary opined that the American Medical 
Association authorities certainly did not have any definite knowledge as 
to how to proceed in combating the situation that was confronting the 
Medical Society of the District of Columbia. 

“The secretary said he was quite sure that he was in accord with 
everything that Dr. Reed wanted passed. He would make two motions 
if acceptable to Dr. Reed: 

“1, That a special meeting of the Medical Society of the District of 
Columbia be called for Thursday, July 29, 1937 at 8 p. m. 

“2. That a recommendation be made that the president of the Society 
appoint a special committee to consider the entire matter with a view 
to bringing accord, if possible, with Group Health Association, Inc. 

“In view of the fact that many of the members thought that report 
should be made back to the Executive Committee Dr, Reed’s motion was 
finally made to the effect that the chairman of the Executive Committee 
appoint three of its members to act as a subcommittee, they to add two 
members of their selection from the Society at large for the purpose of 
further studying Group Health Association, Inc., with a view of bringing 
back to the Executive Committee a solution concerning what the Society’s 
attitude should be toward Group Health Association, Inc., and to report 
to the Executive Committee at its next regular meeting. A motion was 
made concerning the registered letter that was to be sent out.” 


That was to a list of organizations, groups and individuals. 
It was seconded and adopted. 


By Mr. Leahy: 


OQ.—Doctor, I will ask you whether or not in pursuance of 
the motion which I have just read with reference to holding a 
special meeting of the Society, and the motion that there should 
be three members of the Executive Committee appointed to 
make a further study of the Group Health situation with ref- 
erence to determining the attitude of the Society, whether or 
not they were adopted. A.—They were. 

O.—(Reading) : 


at was also adopted that the fullest information in the hands of the 
Executive Committee be presented to the Society’s membership at its 
special meeting on Thursday evening, July 29.” 


Doctor, I think you stated that on the 29th day of July that 
special meeting of the Medical Society was held. I will ask 
you to look at those minutes which I have just now shown you 
and see if you can identify those as the minutes of that special 
meeting. I have read this photostat copy recently and it sets 
forth the transactions of that meeting. 

_ Mr. Leahy:—I am not going to repeat the report which I 
just read to you as the report of Dr. McGovern to the Execu- 
tive Committee, which contains what he considered to be and 
stated as the known facts, some sixteen, which the committee 
at that time knew about G. H. A. The Executive Committee 
presented its report, and I am not going to reread that. Then 
there was discussion by Dr. Thompson, Dr. Hooe, Dr. Sprigg, 
and then Dr. McGovern was called upon to discuss the ques- 
tion. He stated: 


“that he was the chairman of the subcommittee of the Executive Com- 
mittee that investigated this matter thus far. He brought out the fact 
that the purpose of this meeting tonight was to inform the membership 
of the situation and to familiarize them with the facts obtained to date 
with an idea of turning it over in the minds of the membership and 
arriving at some conclusion as to how the Society should act in the 
matter. He felt that it was apparent from the report that the Group 
Health Association was not willing to ‘come clean.’ It was specifically 
stated that Mr. Penniman, its president, refused to comply in writing to 
an official communication addressed to him from the Society. In that 
letter four specific requests were made: that they submit copy of any 
contract they may have between the Group Health Association and the 
Home Owners Loan Corporation with the Federal Home Loan Bank 
Board; copy of their constitution and by-laws; and any contract that 
may be in existence in relation to the members of this corporation; and 
any other matter that would be of importance to the Medical Society. 
Dr. McGovern pointed out that the communication was sent by registered 
mail, Mr. Penniman called him by telephone asking that he have 
luncheon with him where these matters could be discussed. After con- 
sulting with officials of the Society Dr. McGovern accepted the invitation 
to meet Mr, Penniman at luncheon at the Raleigh Hotel. Dr, McGovern 
made it emphatic that he was not authorized to commit the Society in any 
way. Mr, Penniman was willing to give some of the information desired, 
but when asked for the contract between the Group Health Association and 
the Federal Home Loan Bank Board, he refused, stating that the Medical 
Society had no more right to ask for that than they would to go down 
to Garfinckel’s department store and ask to see a contract that the store 
had with an express company, for instance, Dr. McGovern felt that it 
was definite that they had some kind of contract and they are not 
desirous that anybody should see it, In this connection he would add 
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that the American Medical Association, through Dr. W. C. Woodward, 
tried diligently, spending a whole day in the building of the Home 
Owners Loan Corporation, going from office to office, trying to get a 
glance at the contract, without success. Dr, McGovern felt that the con- 
tract itself did not interest the Medical Society as much as it did interest 
the A. M, A. If there is a connection between the Federal Home Loan 
Bank Board and the Group Health Association, and the Board is spending 
money, they are spending taxpayers’ money which makes it a national 
entity. As far as the panel doctors are concerned, Mr. Penniman said 
he did not think it was appropriate for the- Medical Society to have a 
list of the panel of physicians who have already been employed. He 
added that it is a well known fact that members of the Society have 
been approached. It also is a known fact that doctors have been asked 
to come in from the outside; that Dr. Brown has talked to them. 

“Dr. McGovern said that property had already been leased for the 
housing of the clinic on I Street, between 13th and 14th streets. There 
was no doubt in his mind that the lay members of the board of directors 
of the Group Health Association are thoroughly convinced that they are 
doing a splendid thing for their employees. He was further convinced 
that they are not doing anything that might be considered unethical by 
them, 

“Dr. McGovern called attention to an article which appeared in the 
Evening Star, in which it was announced that Senator Lewis had intro- 
duced a resolution in the Senate of the United States to provide medical 
care for the needy and the stricken with illness, ete,” 


I will not read the resolution which Dr, McGovern read, 
because it is not particularly interesting to us at this time. 
Dr. McGovern continued further with reference to Senator 
Lewis’s speech at Atlantic City, N. J., at the convention, and 
Dr. Willson spoke, and then Dr. McGovern stated: 


“that in the articles of incorporation they are going to give complete 
medical care and hospitalization. It would not be found out as to how 
they plan to do that. He pointed out- that it is incorporated to include 
all Federal employees, except Army and Navy. He thought possibly 
they would have the free use of the local hospitals, 

“At this point Dr. Charles R. Fierst, of Silver Spring, Md., addressed 
the Society.” 

“Dr. H. C. Macatee was recognized. He reiterated the plea of the 
chairman of the Executive Committee that if any members had ideas on 
this subject, or information about it, they should submit it to the com- 
mittee for investigation. He said he would like to express his personal 
feeling about this matter, for whatever value it may have. He was of 
the opinion that the Medical Society should not take its attitude based on 
the idea that there are certain scurrilous people who are trying to do 
a scurrilous thing to the Medical Society and doing it in an underhanded, 
scheming way. It was his impression, gained from contact with certain 
individuals, that they are highly intelligent people who have profoundly 
studied this subject, who are aware of all the social currents flowing 
through the country with respect to the relation of the medical pro- 
fession and the people. They are aware of what has been done else- 
where and the results. “My feeling is that this is a group of responsible, 
honest, rather public-spirited people, who are undertaking to do some- 
thing for the benefit of their associates in office. They are convinced and 
have secured what they call competent legal advice that they are on secure 
legal ground. They have by reason of their knowledge of similar projects 
elsewhere become convinced that wherever such organizations spring up 
they almost consistently receive the antagonism and the animosity of the 
local medical profession.’ 

“Dr. Macatee added that he was of the opinion that their desire to 
avoid publicity in this matter was due to their knowledge of that fact. 
So far as Dr. Henry Rolf Brown was concerned, Dr. Macatee stated 
that he has had a distinguished service in the Veterans Bureau, where 
he was highly esteemed. He was retired on account of age and feels 
that he is not old enough to be put on the shelf. Dr. Brown has been 
detached from the organized profession for a long time. He (Dr. 
Macatee) said he for one did not blame Dr. Brown for taking the 
position, 

“Dr. Macatee, continuing, stated that they had evidently obtained 
advice from the Twenticth Century Foundation and are perfectly aware 
that similar organizations, such as the Endicott-Johnson Medical Service, 
which was fought tooth and nail by the County and New York State 
Medical Society; also the Ross-Loos Clinic of Los Angeles, which was 
likewise fought tooth and nail by the California organized medicine to 
the point that the members of that outfit were expelled from membership 
and then by court order were instated, were in operation. It was 
because of all these facts that the Executive Committee was recom- 
mended that this matter be recommitted for further study as to what 
will be wise for the membership as well as the public. 

“Dr. Macatee added that there is now available a list of corporations 
and organizations and persons employing physicians in a contractual 
relationship, prepared under provisions of the constitution and by-laws. 
He urged the members to take the list and examine it carefully and 
familiarize themselves with its contents.” 


By Mr. Leahy: 


0Q.—Doctor, I want to show you on page 41, the first para- 
graph thereon, and ask you whether, so far as any knowledge 
you have is concerned, that is the first information of a Dr. 
Selders which came to the District Society or any of its 
members? A.—So far as I know, that is. 

Mr, Leahy:—That is at the special meeting of July 29, 1937, 
when Dr, Charles H. Fierst, of Silver Spring, Md., addressed 
the Society : 

“He said that last evening he overheard a conversation that took place 

himself 


in one of the drug stores in Silver Spring, A man represented 
as a surgeon of this organization and showed the clerk a list of instru 
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ments and equipment procured for a clinic to be opened in the ‘Evans 
Electrical Building.’ This man told the drug store employee that any 
major surgery that would be done would be performed in the local hos- 
pitals of Washington. Minor surgery would be taken care of in the 
clinic. By inquiry of the empolyce of the drug store, Dr. Fierst stated 
he obtained the name of this man as Dr. Raymond H. Selders, 2445 
15th Street N.W., Telephone Adams 5302; that he was formerly from 
Massachusetts, Dr, Selders applied for a courtesy card at the drug 
store.” 


Then there was further discussion by other members with 
reference to Dr, Macatee’s remarks and Dr. McGovern’s 
remarks, and at this point Dr. Sprigg reread the recommenda- 
tion of the Executive Committee, as amended, as follows: 

“That the chairman of the Executive Committee appoint three of its 
members to act as a subcommittee, they to add two members of their 
selection from the society at large, for the purpose of further studying 
the Group Health Association, Inc., with a view of bringing back to the 
Executive Committee a solution concerning what the society's attitude 
should be to the above Group Health Association, Inc., and to report 
to the Executive Committee, subject to the call of the chairman. 

“Duly seconded and adopted.” 


By Mr. Leahy: 


Q.—Doctor, did you happen to serve upon that committee 
which was appointed that evening? A.—Yes, sir. 

Q.—Do you recall the composition of the committee? A—I 
remember I was chairman of it and that Dr. Groover, I think, 
was one of the members added at large. Dr. McGovern was a 
member of it. The other personnel of it has escaped my 
memory. 

Q.—Was there any other action taken by the District 
Medical Society which is not reported in any of the minutes 
of the meetings up to this date, July 29, 1937, other than the 
appointment of a subcommittee to study the matter? A—None 
whatever. 

Q.—How long did your committee function before you made 
another report, if you did? A—The committee functioned from 
July 29 until its final report on Sept. 27, 1937. 

Mr. Leahy:—May I approach the bench for just a moment, 
your Honor? 

Tue Court:—Yes. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 


TESTIMONY OF WILLIAM RICHARDS CASTLE 


DIRECT EXAMINATION 
By Mr. Leahy: 


William Richards Castle said he has resided in Washington 
since 1918. He was first in the Red Cross for a year, and 
then in the State Department from the beginning of 1919 until 
1933. He was head of the European Division for a while, and 
then was Assistant Secretary and finally Under-Secretary of 
State. He identified a letter which he had sent to the 
addressee. 


TESTIMONY OF DR. HENRY C. MACATEE 


DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


The witness identified minutes and said he had been on 
vacation from the first of August and returned just after 
Labor Day. 

Mr. Leahy:—At the meeting of September 8, which was a 
special meeting of the Executive Committee, the secretary was 
called on to make a report in the absence of the chairman of 
the subcommittee, Dr. H. C. Macatee: 


“It was stated that during Dr. Macatce’s absence from the city during 
the month of August, owing to the clamor for action that had been set 
up by certain society members, it was incumbent upon the committee 
to hold a meeting. At a meeting which was held in the office of Dr. 
Thomas A. Groover, it was adopted that Drs. Macatee and McGovern 
be duly appointed by the Society at large as members of the sub- 
committee.” 


The following statement was made as the statement of the 
committee: 


“1, That Group Health Association is unethical and that the participa- 
tion in it by any member of the Medical Society of the District of 
ola would render him or her subject to disciplinary action by the 
Society. 

“2. Your committee at this time has no definite recommendation to 
make with respect to combating the activities of Group Health Association 
other than as embodied by implication in the preceding paragraph, 

“3. It is the opinion of your committee that the Medical Society of 
the District of Columbia should maintain close contact through the chair- 
man of this committee with the American Medical Association in an 
effort to formulate a suitable and effective policy with respect to combat- 
ing the activities of Group Health Association. 
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“Tt was explained that Dr. Macatee has been duly notified of the com- 
mittee’s activities during his absence and also that it was the desire of 
the committee to hold a meeting just previous to the meeting of the 
Executive Committee on this evening. Dr. Macatee had stated over the 
telephone that this afternoon was very well taken up and it would be 
impossible for him to be present. 

“Upon motion duly seconded the Executive Committee unanimously 
accepted the report of the subcommittee.” 


Then Dr. McGovern was called on to speak, as well as 
other physicians, and then Dr. Macatee was recognized. 


“He summed up briefly his stand in the matter, stating that before 
accepting the subcommittee appointment he definitely told Dr. Sprigg 
that he was going to be out of town for the whole month of August, 
and he thought that some one else should serve. Upon insistence he 
accepted. He was of the opinion that in view of the committee seeing 
fit to meet this evening and on other occasions during his absence, and 
having brought in a report without his presence, he should resign and 
that his resignation from the committee should be immediately accepted. 

“Dr. Ruffin and others expressed the hope that Dr. Macatee would not 
deprive the Executive Committee and the Society of his services which 
were deemed most valuable in the revamping of the report which Dr. 
Sprigg and others thought should be in such a form as to be suitable to 
be sent to each member of the Society and Members of Congress as a 
dignified expression of organized medicine’s stand in the protection of the 
health of the individual. 

“Upon motion duly made and finally adopted the committee was to be 
continued with Dr. Macatee chairman and the report to be made. back 
to the Executive Committee with a statement involving specifically the 
violations of the Code of Ethics and the reasons for opposition to the 
group plan on the basis of the health of the individuals who would be 
subscribers. 

“That portion of Dr. Ruffin’s proposal which would refer the matter 
back to the American Medical Association was stricken out. 

“Dr. Macatee announced his willingness to continue and do anything 
within his power to aid the committee.” 


Then several doctors talked and further instructions were 
given with reference to other matters which I do not think 
are of interest here. 


By Mr. Leahy: 


O.—Doctor, do you recall what occurred to the report which 
was submitted on the 8th day of September of a meeting at 
which you were not present? A.—Although it was adopted at 
that meeting, the whole matter was recommitted to the com- 
mittee and it was superseded by another report which the 
subcommittee submitted to the Executive Committee on Sep- 
tember 27. 

O.—That was the meeting, was it not, Doctor, which we 
were discussing just before I brought to your attention the 
September 8 meeting in the shape of minutes? d.—That is the 
meeting the record of which I identified. 

Mr. Leahy: 


“A regular meeting of the Executive Committee of the District of 
Columbia Medical Society held Monday, Sept. 27, 1937. 

“The chairman at this point called on Dr. H. C. Macatee, Chairman of 
a subcommittee, to consider the Group Health Association, Inc., for a 
report. The report was read, Dr. Macatee stating that there had been 
two mectings of the committee and that the committee recommended the 
following for presentation to the membership:” 


By Mr. Leahy: 


Q.—Doctor, before I read this, may I ask you what relation 
had this report, which was your report, to the report of 
September 8 which I just read? A.—It was to be a final report 
of the committee upon recommitting the whole matter to that 
subcommittee and was to supersede and supplant the preliminary 
report made on September 8. 

Q.—Did it so supersede and supplant the earlier report? 
A.—It did. 

Mr. Leahy:—This is the report: 


“At a special meeting of the Medical Society of the District of Columbia 
held July 29, 1937 the membership was advised of all the facts that the 
Executive Committee been able to gather respecting the purposes, 
proposed methods, and progress of the Corporation composed of employees 
of the Home Owners Loan Corporation now in process of organization, 
the object of which is to provide complete medical, surgical and hospital 
care for its members and their dependents upon a prepayment plan of 
financial support through membership dues. The professional services 
offered by the Corporation are to he supplied by a full time salaried staff 
of medical and other technical employees. The name of the organization is 
Group Health Association, Inc., of the Home Owners Loan Corporation. 

“The Executive Committee recommended at the special meeting that the 
Society authorize further study of the subject by the Committee in order 
to enable it to report suitable recommendations to the Society looking to 
the formal adoption of an official attitude toward this proposed new type 
of medical practice. 

“Such ats expression of the Society’s attitude is necessary for the 
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and technical employees when and if it shall have begun to funetion. 


“The Executive Committee finds: First, that employment by or pro- 
fessional relations with the Group Health Association, Incorporated, on 
the part of our members would be conditional upon approval of the organi- 
zation by the Society as required by Chapter IX, Article III, Section 2, 
of the Constitution; that no application has been made by any member or 
by the organization itself for such approval; and that consequently there 
has been no submission of the data required for approval to the Com- 
pensation, Contract and Industrial Medicine Committee of the Society. 

“The Committee finds: Second, that the conditions of rendering the 
medical and surgical service, offered by Group Health Association, Incor- 
porated, as set forth in such written promulgations of the organization the 
Committee has been able to see and as indicated verbally by officers of 
the corporation, appear to be inconsistent with the criteria for an acceptable 
form of contract practice as set forth in Chapter III, Article VI, Section 
3, of the Principles of Medical Ethics of the American Medical Associa- 
tion, by which we are obliged to be guided. In particular it would appear 
that at least two of the criteria would necessarily be violated, viz.: 
‘1. Where there is solicitation of patients, directly or indirectly’; and 
‘5. When free choice of a physician is prevented.’ In the first instance, 
it is obvious that the solicitation of employees of the H. O. L. C. to take 
membership in Group Health Association, Incorporated, is an effort to 
entice many away from medical relationships already formed to the medi- 
cal personnel of the corporation. This effort would raise the question 
whether a further criterion of an acceptable contract is violated, viz.: 
‘4. When there is interference with reasonable competition in a community.’ 

“However, the criteria above quoted must be applied in the light of 
experience, and we are required by the same Principles of Ethics to 
exercise prudence in forming opinions: ‘Judgment should not be obscured 
by immediate, temporary or local results.’ In any form or instance of 
contract practice ‘The decision as to its ethical or unethical nature must 
be based on the ultimate effect for good or ill on the people as a whole.’ 

“The Executive Committee, therefore, recommends the adoption of the 
following: 

“Resolved, That a final expression of the attitude of the Medical Society 
toward the acceptability of any cooperative medical service organization as 
an approved agency for the employment of members is manifestly impos- 
sible without the submission of all related data as a basis for approval, 
and manifestly undesirable when information is lacking as to whether 
any such group will ever become operative; and 


“Resolved. That the membership be reminded of the requirements of 
Chapter IX, Article III, Section 2 of the Constitution for their guidance 
with respect to Group Health Association, Incorporated, of the H. O. 
L. C.; and 

“Resolved, That the Medical Society recognizes a growing desire in 
Washington for some feasible plan of cooperative group medical service 
on a prepayment basis; that it recognizes the value of such an arrangement 
for many people of limited incomes; and that, having already provided a 
means in the Health Security Administration for the people without ready 
money to secure medical service on a postpayment plan, it is willing to 
collaborate with appropriate, responsible groups to devise methods for 
group prepaid medical service mutually acceptable to the two essential 
parties to such an agreement, viz.: the group needing and proposing to 
pay for the service and the group capable of furnishing it; and 

“Resolved, That, if hereafter it shall appear necessary or desirable, the 
Board of Medical Supervisors of the District of Columbia be requested 
to determine, by judicial decision if necessary, whether the operation of 
Group Health Association, Incorporated, or any similar organization, is or 
will be in conformity with the Healing Arts Practice Act for the District 
of Columbia. 

“Dr. Macatee, upon concluding reading, stated that THe JOURNAL OF 
THE AMERICAN MEDICAL ASSOCIATION would publish in its issue of 
Oct. 2, 1937 a detailed analysis of the Group Health Association, Inc., 
pointing out weak points from a legal viewpoint. It began with the 
statement that Title 5, Chapter 5 of the District Code was taken advantage 
of, which had to do with the mutual welfare of individuals in organiza- 
tions. It was clear that the Government was definitely embarking in the 
insurance business and that the check-off from the Government payroll 
would have all of the evil points that were included in check-off in the 
factories for union dues. The American Medical Association’s statement 
would cover four or five pages in THE Journat. It was emphasized that 
this material was not for release until September 29. Dr. Macatee stated 
that it was his view that despite this article appearing in THe JouRNaL, 
that there should be no hesitancy in adopting the report of the Sub- 
committee.” 


Mr. Leahy:—There was a great deal of discussion as you 
can see on many points. I am not going to read that. 

By Mr. Leahy: 

Q.—Doctor, was this report which you read finally adopted 
at the meeting? A.—It was adopted unanimously. 

Q.—You mention in here, in your own report, Doctor, that 
having already provided a means “in the Health Security 
Administration”: what was that? A.—That is the eleemosynary 
organization to which I referred the other day, with offices at 
1823 L Street, which investigates applicants for medical charity 
and arranges for their hospitalization in clinics, and also pro- 
vides a means by which they may pay their own way or 
budget out the expenses of their hospitalization after the 
services haye been rendered. 

O.—Doctor, at the time you made this report to the Execu- 
tive Committee on Sept. 27, 1937 what information, if any, 
Doctor, over and beyond what you already had a month previ- 
ously with reference to G. H. A. had you? A,—Nothing that I 
remember, 

O.—What communication had you in any shape or form 
with any member of G. H. A.?. A.—None whatsoever. 

O.—Or with any of its Board of Directors? A,—None at all. 
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Q—Do you recall, Doctor, after the Executive Committee 
had adopted this report which you just rendered, had just 
rendered, on September 27, whether that report was ever pre- 
sented at any meeting of the District Medical Society? A—It 
was incorporated in_a report of the Committee to the Society 
on its meeting on Oct. 6, 1937, 

Q.—In between the special meeting of the District Medical 
Society on July 29, 1937, what other meeting of the District 
Medical Society, subsequent thereto, and prior to October 6, 
with relation to G. H. A., or anything connected with it, was 
held? 4.—None. 

Q.—I am now going to hand you a copy of the minutes of 
what purport to be a meeting held Oct. 6, 1937, and ask you 
if you can identify them. A.—Yes, this is a photostatic copy 
of the transaction for that time. 

Mr, Leahy: 


“Dr. Sprigg, continuing, stated that for the information of the member- 
ship he would report that the Executive Committee met four times during 
the summer for the purpose of studying questions of the organization which 
has been featured by the Home Owners Loan Corporation. He pointed 
out that officials of the American Medical Association lent their aid: 
Dr. W. C. Woodward, Director of the Bureau of Legal Medicine and 
Legislation, and Dr. R. G. Leland, Director of the Bureau of Medical 
Economics, discussed the matter before the subcommittee; and Dr. Olin 
West, Secretary, discussed the matter with certain members of the Society. 
All discussing this question were thoroughly opposed to the plan as pre- 
sented in toto.’’ 


And the following resolutions are the results of these delib- 
erations concerning Group Health Association, Inc. And then 
follows this same resolution which I have read to you. I am 
not going to take time to read it. Then, upon motion duly 
seconded, and adopted, the recommendations of the Executive 
Committee were considered seriatum. 


“Dr. Thomas A. Groover was recognized. He stated that if there was 
no objection he would like to introduce a substitute for the foregoing 
resolutions. No objections were made. He presented the following: 


“WHEREAS, The Bureau of Legal Medicine and Legislation of the 
American Medical Association has prepared and published a comprehensive 
report on the activities of Group Health Association, Incorporated; and 


“Wuereas, The Medical Society of the District of Columbia is in full 
accord with the content of said report, both as to the established facts 
set forth therein and the implications drawn therefrom; therefore, be it 


“Resolved, That the Medical Society of the District of Columbia cause 
a copy of said report to be sent to each of its members as an indication 
of its future policies with respect to combating the activities of said 
Group Health Association and also with respect to the ethical responsi- 
bilities of the Medical Society of the District of Columbia and of its 
individual members. 

“Dr. Groover moved the adoption of these substitute resolutions. 
Seconded by Dr. F. X. McGovern. 

“In discussion of the subject, Dr. Groover stated he wished to briefly 
ae some of his reasons for proposing these substitute resolutions. He 
said: 

“T wish briefly to state some of my reasons for proposing these sub- 
stitute resolutions. 

“I have grave doubts if this Medical Society alone can do a great 
deal toward combating Group Health Association, Incorporated, and 
believe that the most effective assistance and support it can invoke is that 
of the American Medical Association. 

“‘The A. M. A. has manifested a keen interest in this problem and in 
the October 2 issue of Tue Journat has caused to be published a 
comprehensive survey of it which I trust many of you have read 
carefully, 

“Tf you have, you must have noted that there are three dominant 
notes that run through it—the first being that Group Health Association 
is illegal; the second, that Group Health Association is unethical; and 
third, that the operation of Group Health Association would be inimical 
to the best interests of the medical profession and the public, 

“As to the illegality of Group Health Association I am not personally 
qualified to speak, but I happen to know that the A. M. A. has made 
2 careful study of this aspect of the question and it is their opinion 
that it is illegal. It would’ seem out of place at this time for this 
Society to commit itself to any plan of procedure such as that recom- 
mended by the Executive Committee in the event that legal action against 
Group Health Association is undertaken later. Obviously any plan of 
Procedure should be contingent upon the advice of counsel. . 

“As to the ethical responsibilities of the Medical Society of the Dis- 
trict of Columbia and its members the conclusion to be drawn from the 
A. M. A, report is inescapable, It says: “Physicians who sell their 
services to an organization like Group Health Association for resale to 
patients are certain to lose professional status.” In contrast to this clear- 
cut statement the statements in the Executive Committee report are 
equivocal and quibbling for which I can find no justifiable excuse, The 
members of this Society I believe have a right to expect a definite 
unevasive expression from the Society as to their ethical responsibilities 
which is lacking in the Executive Committee report. y 

“Finally it is the collective opinion of organized medicine that pre- 
payment plans for medical care except under very special conditions are 
inimical to the best interests of the medical profession and the public. 
The quasi endorsement of any prepayment plan for a community like 
Washington as contained in the Executive Committee report might well 
alienate the support of the A, M. A. and prove disastrous to its influence 
and leadership. For these and other reasons which I will not go into I 
believe that any such commitment by this Society might very well prove 
to be exceedingly embarrassing.’ ” 
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Then follow talks by many, many people for pages and 
pages, which I will not take up with you, and then they go into 
other matters for perhaps forty to fifty pages. 

Mr, Kelleher:—You want the action of the Society. 

Mr. Leahy:—I was just going to ask that. 


By Mr. Leahy: 


Q.—Doctor, what was the action of the Society with ref- 
erence to the report which the Executive Committee made at 
the meeting of October 6, and the report which was offered 
as a substitute by Dr. Groover? A.—I wasn't present at that 
meeting. My information was that Dr. Groover’s substitute 
resolution was adopted. 

Q.—And following that, what became of the subcommittee 
which had been appointed in the early part of the summer and 
of which you were chairman? A—Its duties having been 
completed, it ceased to exist. 

Q.—Up to Oct. 6, 1937 had the District Medical Society 
taken any other action than is indicated in the minutes which I 
have just brought to your attention? A—None whatsoever. 

Q.—Up to the meeting of Oct. 6, 1937 what expression of 
an attitude of the Society had ever been adopted? A.—On 
June 1 the Executive Committee authorized the appointment 
of a subcommittee to find out facts; on June 24 a meeting 
with the officers of Group Health Association was held at the 
Medical Society building to elicit facts; on July 26 a further 
mecting was had with the Board of Trustees of Group Health 
Association for further conference in the hope of reaching 
some accord with them. On July 29 all the facts obtained 
were submitted to the Medical Society at a special meeting, 
and the only action taken was the appointment of another 
committee to formulate a policy for the Society to adopt offi- 
cially; on October 6 the Medical Society did adopt a policy 
as contained in the resolution presented by Dr. Groover. Those 
were the only actions taken by the Medical Society between 
those dates. 

Mr. Leahy:—I should like to draw the attention of the jury 
to one statement which is made on page 4 of the minutes of 
the meeting of October 6, wherein after Dr. R. Arthur Hooe 
had been recognized he said: 


“He referred to the constitution of the Society, as mentioned in Dr. 
Macatee’s resolution, stating that there is a provision therein which makes 
it utterly impossible for a member of this society to engage with any 
corporation, group or individual without first submitting its verbal or 
written contract to the Compensation, Contract and Industrial Medicine 
Committee. He said when this fact was disclosed to the Group Health 
Association officials, their verbal reply was ‘if that makes it impossible, 
if it is in violation of the ethics of the American Medical Association 
and your ethics, then why don’t you and the American Medical Associa- 
tion change your ethics.’ 

‘Dr. Hooe said the reply naturally was: ‘Because you haven't suffi- 
ciently convinced us that we should change them with any good reason.’ ” 


Mr. Leahy:—And then there was a long speech by 
Dr. Horvath, with which Dr. Hooe said he was in accord. 


By Mr. Leahy: 

OQ.—Now, Doctor, do you recall whether following the meet- 
ing of October 6, and the adoption of this particular report of 
Dr. Groover, anything further was done in reference to Group 
Health Association during that month of October 1937? A—I 
know of nothing, sir. ef 

Q.—I am going to show you the meeting of Oct. 11, 1937 
of the Executive Committee, sitting in a special meeting, and 
ask you whether anything appears therein as to what the 
Executive Committee recommended for further action. A—Yes, 
that exhibit which you place before me is a record of that 
special meeting of the Executive Committee. 

Q.—Do you know independently: have you any independent 
recollection now as to whether you attended that meeting or 
not? A.—I just referred to the list of those attending and I 
find myself listed. 

Q.—Have you any independent recollection now, aside from 
the abstract as recorded there as to what occurred at the 
ete frye te March Ui, 1957 i 

Mr. Leahy:—This is Mar » special meeting of the 
Executive Commaitte of the Medical Society : te 


“The recommendation was finally adopted that the American Medical 
Association authorities be communicated with and they be asked to send 
to the Insurance Commissioners, the Commission on Licensure, the Dis- 
trict of Columbia Commissioners, the United States District Attorney 
for the District of Columbia, and the Corporation Counsel, substances of 
the article that appeared in the Oct, 2, 1937 issue of Tite JouraL or 
tur AMERICAN MEDICAL ASSOCIATION (ORGANIZATION Sxcrrowx, p, 398), 
and that if the American Medical A tion ref or would not 
comply, then the Secretary send a reprint of said article to each of these 
officials.” - 
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By Mr, Leahy: 

O.—Do you recall whether any further action was taken by 
either the Executive Committee or the Society with reference 
to determining the question involved in the recommendation 
just read? A—How does your question go? 

O.—Do you recall anything further was done in pursuance 
of the recommendation which Dr, John A. Reed, at this point, 
as stated in the minutes, was requesting: “He stated that in 
his opinion the American Medical Association should follow 
through and duly notify the District Attorney, Corporation 
Counsel, and other legal officials of the apparent violation of 
law of Group Health Association, Inc., would violate when 
and if they start to operate”? 4,—I recollect no further action. 

OQ—I am going to show you now the special meeting of the 
District Medical Society proceedings as reported in its minutes 
of Oct. 15, 1937 and I will ask you if there was any action 
taken at that particular meeting with reference to anything 
concerning G. H. A. 

Mr. Lewin:—Was this witness present? 


By Mr. Leahy: 


O.—Were you in the meeting? “Other members to the 
number of about a hundred and fifty-five.’ A—My impression 
is that I was not at that meeting. 

O.—At this particular meeting, according to the minutes 
which I am not going to read—because they deal with so 
many other matters, and so many doctors spoke—Dr. Wall, 
Dr. Sprigg, Dr. Jansen, Dr. Conklin, Dr. Hooe, Dr. Jacobs, 
Dr. Kirby, Dr. Holden, Dr. Hagner, Dr. Riddick, Dr. Davis, 
Dr. Sager, Dr. Chase, Dr. Christie, Dr. McLean,.Dr. Parker, 
Dr. Alfaro, Dr. Templeton, Dr. Hooe, Dr. Groover—until we 
come down to the seventh page of the minutes: 

“Dr. W. M. Sprigg asked consent to read a letter addressed to the 


Boards of Directors of the various hospitals in the city. Consent was 
granted.” 


That letter is dated October 15. He read the letter. He 
called attention to Chapter IX, Article 4, Section 1. The 
result of the action as to sending the letter was that the matter 
was held over, as I recall. 

Mr, Lewin:—Mr. Leahy, didn’t he also refer to Section 5? 

Mr. Leahy:—Did he? 

Mr, Lewin:—Didn't he start out with Section 5 and quote it? 

Ar. Leahy: 


“The Medical Society of the District of Columbia desires to call your 
pope to Chapter IX, Article IV, Section 5 of the Constitution, as 
cllows, 


quoting it; and that matter was held over for further discussion. 
This was at the meeting of Oct. 15, 1937. 


By Mr. Leahy: 


Q.—Doctor, have you any independent recollection now as 
to this letter which has just been brought to the jurors’ atten- 
tion? A.—None. 

O.—Do you recall whether you were present at the meeting 
of November 3 of the District Medical Society? A—May I 
see the photostat? 

O.—Yes. It says “Other members present about one hundred 
and sixty.” A.—I think I was not present at that meeting. 

Mr. Leahy:—This is November 3. There are many things 
in here which have no relation whatsoever to the matter at 
hand. On the bottom of page 2, however, Dr. Sprigg, the 
chairman of the Executive Committee, was recognized. He pre- 
sented the following recommendation from the Executive Com- 
mittee, which is the one I just drew your attention to, to 
the effect that the American Medical Association authorities 
be communicated with and asked to send to the various public 
officials of the District of Columbia substances of the article 
which appeared in the Oct. 2, 1937 issue of THe JouRNAL. 
Dr. Sprigg made the motion that the recommendation as read 
be adopted. No. 1 I have just brought to your attention. 
Second, Dr. William J. Stanton was then recognized and he 
offered a substitute for the recommendation of the Executive 
Committee. Now, that is a long resolution and insomuch as 
it was not adopted I will not take your time to read it. 

Motion was made that the foregoing resolution be adopted, 
and it was seconded. Then there follows a long discussion 
between Dr. Stanton, Dr. Sprigg, Dr. Smith— — ; 

Mr. Lewin (interposing):—Excuse me, I would like to 
object to the reading of these minutes at this time. The witness 
has testified he was not present, so I do not see how it could 
form a basis for any examination of this witness. " 

Mr. Leahy:—I haven't asked the witness any questions 


bout it. 3 
. Tie Court:—He may read from the minutes at any time. 
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Mr, Leahy:—Then, Dr. Sprigg offered a resolution: 


“Resolved, That the Executive Committee of the Medical Society of 
the District of Columbia is hereby authorized and directed to take such 
steps as may be necessary, first, through the American Medical Asso- 
ciation and if that fails, second, through its own initiative to inaugurate 
a program of information through the state medical associations and 
other sources of the dangers of lowering the standards of medical care 
to be given government employees in the Home Owners Loan Corpora- 
tion organization and other government agencies as found in the rules 
of the Group Health Association, Inc., and many other reasons why it is 
contrary to sound public policy.” 


Then follows another discussion between Dr. Sprigg, Dr. 
Stanton, Dr. Prentiss Willson, Dr. Hooe, Dr. Caulfield, 
Dr. McLeod, Dr. Wilkinson, Dr. Sager, Dr. Christie, Dr. Ruffin, 
Dr. Stanton again, and Dr. Willson’s motion was finally 
adopted. That motion was that a committee should be appointed 
to retire to draw up a resolution. The committee appointed 
was Dr. Stanton, Dr, Ruffin and Dr. McGovern. 


“Later in the evening Dr. Stanton made the following report of the 
committees’s deliberations, presenting the resolutions: 

“That the President of the Medical Society of the District of Columbia 
appoint a committee of two members to go to Chicago as promptly as 
practicable and lay before the proper officials of the American Medical 
Association the views of this Society with regard to the activities of 
Group Health Association, Incorporated, including: 

“1, That inasmuch as the movement threatens to be nationwide in its 
scope and affects every component organization of the American Medical 
Association, it is the duty of the American Medical Association to oppose 
immediately with all its might this entering and possibly illegal wedge 
to the socialization of medicine. 

“2. That in view of the tremendous import of the Group Health Asso- 
ciation movement to the membership of the Medical Society of the Dis- 
trict of Columbia and also to the profession at large and to the public, 
it is the opinion of the Medical Society of the District of Columbia that 
it is the duty of the American Medical Association to combat vigorously 
Group Health Association, Incorporated. 

“3. That the Medical Society of the District of Columbia waives any 
question of regional interference by the American Medical Association. 

“4. That the American Medical Association give a definite and imme- 
diate expression of its intended action in this matter. 

“Upon motion, duly seconded, the foregoing resolutions submitted by 
the special committee were adopted.” 


By Mr. Leahy: 


Q.—Doctor, do you recall whether there was any other action 
taken to your knowledge by the District Medical Society other 
than this which authorized the going to Chicago of Drs. 
McGovern and Hooe to see the American Medical Association? 

Mr. Kelleher:—He was not at the meeting: let’s get what 
the minutes show followed. 

Mr. Leahy:—I am not talking about anything else at this 
point. 

The Witness:—None. 

Mr. Leahy. Now, at that same meeting of Noy. 3, 1937 
there was another resolution adopted which I wish to draw 
the attention of the jury to. Oh, there were many offered; 
much talk—until we come down to the twelfth page. 


“Dr. Prentiss Willson would inquire if the foregoing was in lieu of 
the recommendation concerning the sending of a letter to the Board ot 
Directors and medical staffs of the local hospitals, as published through 
the membership on the agenda.’”’ 


That is the Dr. Sprigg letter I called attention to at the 
earlier meeting. 


“He said he intended to move‘a substitute motion for the letter which 
appeared on the agenda. If the Society approved the motion proposed by 
Dr. Sprigg it would be inexpedient to send the letter out at the present 
time. He was of the opinion that the Hospital Committee, composed 
of members of the Society serving on hospital staffs in Washington would 
be a more suitable committee to handle the matter. He offered the fol- 
lowing substitute: 


“‘Wuereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 
Association, Inc., if it can prevent patients of physicians in its employ 
being received in the local private hospitals; and 

“Wuerras, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 
lay boards of directors, except through its control of its own members 
serving on their medical staffs, and 


“Wuenreas, Conflicts between the Medical Society of the District of 
Columbia and any local hospitals arising from an_ attempt to enforce the 
provisions of Chapter IX, Article IV, Section 5, of its Constitution should 
be assiduously avoided, if possible, because of the unfavorable publicity 
that would accrue to its own members; therefore, be it 


“Resolved, ‘That the Hospital Committee be, and is hereby, directed to 
give careful study and consideration to all phases of this subject and 
report back to the Society, at the earliest practicable date, its recom- 
mendations as to the best way of bringing this question to the attention 
of the medical boards and boards of directors of the various local hos- 
pitals in such a manner as to insure the maximum amount of practical 
accomplishment with the minimum amount of friction and conflict.” 
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Mr, Leahy:—This is afterward adopted; the minutes show 
it was adopted, and the matter referred to the Hospital Com- 
mittee. 

By Mr, Leahy: 


Q.—Doctor, did you haye any membership on the Hospital 
Committee whatever? A.—No, sir. 

Q.—The Sprigg letter which this resolution was presented 
in order to supplant, do you recall whether that was ever sent? 
A—I know, but I do not know how; I know it was not sent. 

Q.—Do you know it was not sent; I thought perhaps you 
had read these minutes? A.—I have read the minutes over 
and the Willson resolution stopped it. 

Q.—Do you recall or have you any knowledge yourself per- 
sonally whether this Willson resolution did go to the Hospital 
Committee? A.—I have no personal knowledge of that. 

Q.—Have you any personal knowledge as to whether any 
action of any kind was ever taken on the Willson resolution? 
A—Only from reading of the minutes that the Willson resolu- 
tion was adopted, and the Sprigg letter was not sent. 

By Mr. Leahy: 

Q.—Doctor, as read, the resolution proposed by Dr. Prentiss 
Willson stated: 

“Whereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 


lay board of directors, except through its control of its own members 
serving on their medical staff:’” 


May I ask you, Doctor, how long have you been connected 
with the hospitals in the District of Columbia? A—Through- 
out my full medical career. 

Q.—Over how many years does that extend? A.—Forty-one. 

Q.—As a matter of fact what control has the Medical Society 
over the hospitals of the District of Columbia? 

Mr. Lewin:—Objected to as calling for a conclusion. 

Tue Court:—Well, he may state whether or not there is 
any understanding or agreement between them which gives the 
Society that control: Is that what you mean? 


The witness referred to incidents which had occurred in 
1905, 1920 and 1922, 


By Mr. Leahy: 

Q.—And following those incidents do you recall that the 
Medical Society itself or through any of its committees ever 
tried to control the hospitals? 

Mr. Lewin:—Objected to as calling for a conclusion. 

Mr. Leahy:—That is not asking for a conclusion. I am 
asking whether through any contract, understanding or agree- 
ment the Medical Society ever pretended to control the District 
of Columbia Hospitals. 

Tue Court:—He may answer that. 

The Witness:—None whatever, because— 

Mr, Lewin:—Objected to. It has been answered. 

Tue Court:—Yes, I think that is sufficient. 

By Mr. Leahy: 

Q.—What was the attitude or the knowledge of the District 
Medical Society with reference to its ability to control hospitals 
in the District of Columbia? 

Mr. Lewin:—That is objected to. 

Tue Court:—Through his own experience? 

Mr. Leahy :—Yes. 

The Witness:—Will you read the question? 

By Mr. Leahy: 

O.—What knowledge had the District of Columbia Medical 
Society, through its own experience, as to its ability to con- 
trol hospitals in the District of Columbia? 

Mr. Lewin:—Objected to. 

Tue Court:—I think that would call for an exposition of 
these incidents and occasions. 

Mr, Leahy:—Yes, but if they learned from those occasions 
of their ability or inability: that is what I am asking him. 

Tue Courr:—They are rather remote. 

Mr, Leahy:—But if they affected the conduct of the District 
Medical Society down through the years. 

Tue Court:—He ‘said 1922. 
ee Leahy:—Yes, and he said they have never tried since 

en. 

Tue Court:—I wouldn’t want the situation to develop where 
we would have to try out those experiences. 

Mr, Leahy:—Oh, no, your Honor, I wouldn't either. 

Tue Court :—He has stated that the Society had these expe- 
riences at that time and to his knowledge it has not since 


attempted to exercise control over the hospitals. It seems to 

me that is about as far as we can go without going into the 

matter which would open up the details of the specific incidents. 
By Mr, Leahy: 


O.—Have you any knowledge now of any acts done by the 
District Medical Society in any attempt to control the policies 
of any hospital in the District of Columbia, other than what 
is disclosed in the minutes of the meetings of the District 
Society, as read? 

Mr, Lewin:—Objected to as leading, and calling for a 
conclusion. 

Mr, Leahy:—No, I am not calling for any conclusion; I am 
asking if they didn't disclose every action that was taken by 
the Society, so far as his knowledge goes. 

Tue Court:—He may answer that. 

The Witness:—Nothing was done by the Medical Society 
other than as disclosed by the minutes. 


By Mr, Leahy: 


Q.—Do you recall whether at any time any action was taken 
by the District Medical Society in any way, shape or manner 
to prevent patients of physicians in its employ—re-referring 
to Group Health Association—being received in local private 
hospitals? 

Mr, Lewin:—Objected to; the minutes speak for themselves. 

Tue Court:—You mean any formal action, or any action 
other than is disclosed in the minutes? 

Mr. Leahy:—Yes. 

Mr. Lewin:—I think he has already testified to that. 

Tue Court:—He may answer that generally. 

The Witness:—The Medical Society never on any occasion 
undertook to do anything to interfere with the reception by 
the local hospitals of patients arising from the G. H. A. group. 

By Mr. Leahy: 


Q.—Now, I think you stated earlier that in your own experi- 
ence you have been connected for some years with Garfield 
Hospital? A.—Yes. 

Q.—I have forgotten just how long: will you refresh our 
memories on that? A.—I was an intern there between 1900 
and 1901; I was a frequent attendant on private patients for 
years thereafter; and then I became an attending physician at 
Garfield. I am now a member of the Board of Directors and 
President of the Medical Staff. 

Q.—Doctor, does Garfield Hospital have a rule that only 
those who have been given privileges can exercise and prac- 
tice their profession within the hospital? .4—lIt does. 

Q.—Do you recall how long that rule has been in effect? 
i—Ever since I have been connected with it in a staff capacity. 

Q.—Do you recall whether that same rule is in effect within 
the other private hospitals in the District of Columbia? 

Mr. Lewin:—Objected to. 

Tue Court:—So far as he knows from experience he may 
answer. 

The Witness:—That is true, because I am admitted to 
courtesy privileges in the other hospitals annually. 

By Mr. Leahy: 

Q.—In the exercise of its judgment as to those who shall 
enjoy courtesy staff privileges at Garfield, on what does the 
judgment of the hospital depend as to whether the privileges 
shall be extended or not? 

Mr. Lewin:—Objected to as calling for a conclusion, and 
because the minutes of the hospital are the best evidence. 

THE Court:—You say you are a member of the Board 
of Directors, and President of the Medical Staff? 

The Witness:—I am. 

Tue Court:—I think he may outline the general considera- 
tions that apply as to the policy of the hospital. 


appear. All of the members of the attending staff must 
endorse the application. It then comes to the advisory com- 
mittee, of which I am chairman; whereupon these facts are 
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considered; where it is determined whether further endorse- 
ments might be necessary or desirable and, after all the informa- 
tion has been obtained the advisory committee recommends to 
the Board of Directors the appointment to the courtesy staff 
of this applicant, or not; whereupon the Board of Directors 
takes its own independent action with regard thereto. 

By Mr. Leahy: 

OQ.—Ultimately then the appointment to professional priv- 
ileges depends upon the Board of Directors? A.—Entirely. 

Q—Doctor, in the determination as to the right to courtesy 
privileges, what, if anything, does membership in a_ local 
medical society mean as affecting the question of his right to 
membership on the courtesy staff? 4.—That depends on the 
regulations, as adopted by the individual hospitals concerned. 

O.—With reference to Garfield, what effect has membership 
in the local society upon the qualification or right to become a 
member of the courtesy staff? 

Mr. Lewin:—Will you fix the time? 

By Mr. Leahy: 

Q—From January 1937 to Dec. 20, 1938. 

A.—During that time there has been no change in the policy 
of the hospital, but the fact that the applicant is a member of 
the medical society stands as a substantial bit of evidence with 
regard to his acceptability, but his nonmembership is not a 
bar in Garfield Hospital. 

O.—And as a matter of fact are there others than those who 
are members of the local medical society on the staff, and 
were there at that time? 4.—Yes, there were. 

By Mr. Leahy: 

Q—Do you recall whether, while you were at Garfield Hos- 
pital, Dr. Raymond E. Selders made any application for priv- 
ileges at the hospital? A.—I do. 

Q.—Do you recall when it was that he made application for 
privileges? A —My recollection is it was shortly after Group 
Health Association came into operation, which was fixed about 
November or December 1937. 

Q—And will you kindly tell us what route that application 
took in so far as Dr. Selders was concerned, and whether it 
took any route different from any application by any other 
doctor? A.—wNone whatever. 

Q.—What was finally done with Dr. Selders’ application? 
A—He was given temporary privileges under the rule that 
an applicant would be given temporary privileges pending action 
on his application, and his application finally was denied by 
the Board of Directors. 

Q—Over what period of time does this rule permit tempo- 
rary privileges to be exercised? A.—Until the meetings nec- 
essary to go into the application and pass on it are held. 

Q.—In granting Dr. Selders privileges during the period 
while his application was under consideration at Garfield 
Hospital, were you or were you not following the general rule 
as applied to all applicants? A—We were. 

Q.—Do you recall now when it was that the Board met 
finally to determine whether privileges should be granted to 
Dr. Selders? A.—I think it was in the spring of 1938. 

O—Have you any recollection now as to about what time 
in the spring that occurred? A.—Yes, 

OQ.—When was it? A.—According to the best recollection I 
have it was in March 1938. 

Mr. Lewin:—The records are already in evidence, showing 
when that was. May they be referred to? January 25 is 
when the temporary privileges were withdrawn. 

Mr. Leahy:—I know that. I am talking about March. I 
want particularly that interoffice communication—run-of-the- 
mill case. 

By Mr. Leahy: 

OQ.—Doctor, there came a time when the temporary priv- 
ileges of Dr. Selders were withdrawn? A.—Yes, 

Q.—You have heard the day just fixed. I think you will 
remember it, Jan. 25, 1938. A.—Yes. 

Q.—Do you recall the occasion for the withdrawal of those 
privileges? A—I know that there was a report from the 
surgical staff. 

Mr. Lewin:—Objected to: you were simply asked whether 
you recalled it, Doctor. ae 2 

The Witness:—I don’t recall it in detail. 


By Mr, Leahy: : 
Q.—Do you recall generally the occasion for the withdrawal, 


ithout stating the contents of any report, or anything of that 
be > A,—It must have been on official action about Jan. 25; 


1938. 


A.M.A. 


(El ba 


Q.—In connection with the application of Dr. Selders at Gar- 
field, do you recall an interoffice communication from Dr. Eisen- 
man of Dec. 3, 1938 in which attention is called, I think, to 
the medical staff. Well, we will get it in a minute, so we 
will be sure about it. I show you a copy of it. It is* dated 
Dec. 3, 1937. I will ask you whether or not that particular 
interoffice communication came for consideration of the com- 
mittee of the staff of which you are a member. A.—The letter 
has come to my attention since that date. I know nothing of 
its origin. 

Q.—And you never saw it or about the time it was written? 
A—I did not. 

Q.—I now show you a letter dated March 28, 1938, I believe 
it has been introduced in evidence. It is 487, and ask you if you 
recall the letter or the facts contained therein? A.—That letter 
set forth— 

Mr, Lewin:—Objected to as not responsive. 

By Mr. Leahy: 

Q.—Do you recall the contents of the letter? A—No. 

Q.—Do you recall whether any action was taken at or about 
the date of March 28, 1938? A—yYes. Action was taken by 
the board of directors at a meeting at which I was present. 

Q—I will ask you whether or not the letter correctly sets 
forth what that action was? A—That sets forth accurately the 
action taken. 

Q.—Who was on the medical staff on Dec. 28, 1937, Doctor? 
Do you recall ? 

Tue Court:—That was a pretty large staff, was it not? 

By Mr. Leahy: 

Q—Was that a large staff? A—A very large staff; yes. 

Q.—Were you present at the meeting of December 28, at the 
executive meeting of the staff, when the action which is set 
forth was taken? A—This was a meeting of the Executive 
Committee of the board of directors, and my recollection is that 
I was present. 

OQ —Is it your recollection now that that truly reflects the 
action of the Executive Committee? A—It does. 

OQ —And also that so much as is quoted truly reflects the 
official action of the board of directors on March 22, 1938? 
A—It does. 

Mr. Leahy:—The letter is U. S. Exhibit 487, dated Dec. 28, 
1937 from Dr. Eisenman, Superintendent, to Mr. Aspinwall, and 
it says: 

“That pending the settlement of the question as to the ethical status 
of Group Health Association, Inc., and pending further study of the 
professional qualifications of Dr. Raymond E. Selders that he be not 


accorded courtesy privileges at Garfield Memorial Hospital except, of 
course, in a real emergency.” 


‘goo is the meeting of the board of directors of March 22, 


“The president, in reviewing the proceedings, stated: ; 

“Our final connection with Group Health Association was the applica- 
tion of Dr. Selders for surgical privileges. ‘The temporary privilege 
awaiting action on the application and the withdrawal of these privileges 
on recommendation of the Medical Staff as noted in the resolution of the 
Executive Committee meeting on Dec. 28, 1937 awaiting legality of Group 
Health Association. The actual disqualification of Dr. Selders’ application 
was by the board of directors at meeting on Jan. 25, 1938, in_which 
ps ae of the Executive Committee meeting of Dec. 28, 1937 were 
read. 

“In approving these minutes the board desires to state that in denying 
privileges to the courtesy staff of the hospital to Dr. Raymond E. Selders 
on the recommendation of the Medical Staff of the Hospital the action 
was pending the legality of the organization who employed Dr. Selders.” 


By Mr. Leahy: 

Q.—Could you tell us about how many are on the Medical 
Staff at Garfield Hospital? .A—That question is difficult to 
answer, because the staff is divided up into different categories. 

Q—Can you approximate the number? A.—I do not know 
whether you are referring to the Medical Staff in general or 
the particular part of it which had to do with recommendations 
in the case of Dr. Selders. 

Q.—How many would compose that part of the Medical Staff 
who had to do with the application of Dr. Selders? A—Four. 

O.—Who were they? A.—Dr. H. H. Kerr, Dr. Charles S. 
White, Dr. F. X. McGovern and, I think at that time Dr. 
Howard F. Strine. > 

O,—Following the application in the fall of 1937 do you recall 
a renewed application made some time in July of 1938, following 
Mr. Justice Bailey’s decision, for privileges of Dr. Selders at 
the hospital? A—I have no independent recollection of that, sir. 

O.—I am going to show you now, Doctor, what was identified 
this morning as Defendants’ Exhibit for identification No. 42. 
I want you to see that letter and ask you if that had come to 
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your attention as a member of the Executive Staff? 4A—That 
came to my attention as a member of the Board of Directors. 

Q.—As a member of the Board of Directors of the hospital? 
A—tThat letter did come to my attention in that way. 

Q—Do you recall whether or not Dr. Selders was ever 
accorded privileges at Garfield Hospital ? A.—Only temporary 
privileges until his application was denied officially. 

Q.—What effect, if any at all, did this letter which I have 
just submitted to you for your perusal have upon the board of 
directors’ determination with reference to whether he was 
qualified for privileges or not? 

Mr, Lewin:—Objected to, because the date of the letter is 
after the action of the board, as just testified. 

Tue Court:—Let me see that letter, please. 

(The letter referred to was handed to the court.) 

Mr. Lewin:—When the letter is offered I will have other 
objections. 

Tue Court :—Come to the bench, please. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 

(The discussion concerned the admissibility of the Castle letter 
and the Court ruled it admissible.) 

Mr, Leahy:—Will you kindly read the question, Mr. Reporter? 

(The pending question was read by the reporter as follows :) 
_ “Q.—What effect, if any at all, did this letter which I have 
just submitted to you for your perusal have upon the board of 
directors’ determination with reference to whether he was quali- 
fied for privileges or not?” 

The Witness:—It had a definitely adverse effect. 

Q—Is the W. R. Castle whose name appears on the top of 
this letterhead the same William R. Castle whose name appears 
in Government Exhibit 481 as a member of the board of 
directors? A.—Yes, sir. 

Q.—Of Garfield Hospital? A—Of Garfield Memorial Hospital. 

Q.—Do you recall whether the board of directors had taken 
any action by way of requesting Mr. Castle to get this infor- 
mation ? A.—My recollection is that it was an independent 
action on his part. 


DEFENDANTS’ EXHIBIT 42 


_ Mr, Leahy:—This is on the stationery of W. R. Castle. It 
is dated March 30, 1938, and addressed to Dr. Francis J. Eisen- 
man, Garfield Hospital : 


“My Dear Dr, Eisenman: 


“I wrote as I told you I would to Mr. Aldus Higgins in Worcester. 
He is the president of the Norton Company, is connected with various 
hospitals, and is, I believe, head of the Worcester Museum. Mr. Higgins 
1s a very careful individual who would not write anything which he had 
not checked on pretty carefully. This is what he said: 

“Dr, Selders was a surgical resident at Worcester City Hospital for 
one year, two years ago, at a salary of $900 and keep. We understood 
that he had graduated from a medical school in Oklahoma, had been in 
practice about seven years, and part of the time in Houston, Texas, 
where he had a ‘hospital staff appointment. He then came to Pennsyl- 
vania State Medical School to their P. G. course which requires 
one year at the school and one year of practical experience as a resident. 
His year at the hospital was a part of this procedure. His work at the 
City Hospital did not meet with the approval of the Superintendent as 
to the way he handled himself with interns, nor the approval of the 
Surgical staff as to his accomplishments as a surgeon. The appointment 
accordingly was not continued after the first year. 

“Our superintendent has a letter from one who claims to be his 
sister living in the South with the statement that she made sacrifices to 
educate Dr, Selders and that recently when she had turned to him for 
aid in her financial circumstances he had informed her that he did not 
care to hear from her again,’ 

“Mr, Higgins adds that it is quite possible he may be able to get some 
more detailed information by consulting the doctors who knew him. He 
says, however, that it seems as though the above, for the accuracy of 
which he vouches, would be bad enough to dispose of him both as a 
surgeon and a man. 

“If you would like me, however, to write Mr, Higgins and ask him to 
make further inquiries, I shall of course be glad to do so. We ought to 
realize, however, that if that is done and Mr, Higgins consults various 
people, the inquiries are likely to be known. 

“Very sincerely, 
“William R. Castle.” 


There was extended discussion on an action taken by the 
hospital following the Tew case. 

Q.—What did you do with reference to the paper which you 
have just seen here? A.—I prepared it and presented it to 
the staff, 

DEFENDANTS’ EXHIBIT 43 

Mr. Leahy: 


“Regulation governing admission of patients to Garfield Memorial Hos- 
pital upon the application of physicians and surgeons not members of the 
courtesy staff, 


“The word ‘emergency’ is defined for the purpose of the use of the 
facilities of the hospital by physicians and surgeons not admitted to the 
courtesy staff of the hospital as some condition in which the life or safety 
of the patient is in danger except for some immediate intervention by the 
physician involved in the way of first aid, as in the case of hemorrhage, 
asphyxiation, or the like. In cases in which there is time for the formal 
posting of an operation the hospital holds that there is also time to secure 
the services of a surgeon who had been granted surgical privileges at the 
hospital, and that course of action will hereafter be required upon applica- 
tion for the admission of any patient by a physician or surgeon not of the 
courtesy staff. 

“Under the conditions stipulated members of Group Health Association 
will be admitted to the hospital just as any other person is admitted, 
subject to available space and the suitability of the patient in other 
respects, 

“Unanimously adopted by the Executive Staff at a special meeting 
held March 25, 1938.” 


It is signed “H. C. Macatee, M. D., President, Medical Staff,” 
and it says that the original was sent to Mr, Aspinwall on the 
25th day of March 1938. 


By Mr. Leahy: 

Q—Who is Mr. Aspinwall? A—President of the Board 
of Directors, 

Q.—What was the occasion of your defining the word “emer- 
gency” in the manner in which I have just read? A—The 
occasion was the admission to the hospital of a G. H. A. patient 
named Miss Tew, upon the statement of Dr. Selders that it 
Was an emergency case. The staff of the hospital took the 
position that it was not an emergency case; and it was to make 
the position of the hospital officially known to all concerned 
in such cases, so that no question would arise thereafter, that 
this resolution was devised and adopted. 

Q.—Under the rule of Garfield Hospital could one who did 
not enjoy courtesy privileges treat an emergency case, not- 
withstanding, in that hospital? 4A.—Certainly. 

Q.—And, then it was to define and make clear what such an 
emergency case was that this was made known? A—Exactly. 

Q.—And under the definition as just outlined, following that 
was Dr. Selders still qualified to treat an emergency case at 
Garfield Hospital? AM—lIf it was an emergency under the 
stipulation. 

Q.—Do you recall whether, after Justice Bailey's decision, 
Garfield Hospital received any applications for courtesy privi- 
leges by any of the G. H. A. staff members? A—I do. 

Q—Do you recall how many, now, did so apply? A-—I 
recall two applications which were considered in December 1938. 

Q.—Do you recall how promptly consideration was given to 
those applications after their receipt by the hospital? 

Mr. Lewin:—Objected to. I think there must be records that 
show this, 

Tue Court:—There may be records, but that does not pre- 
clude the circumstances being shown by him. I think if it were 
a matter in which you were attempting to impose a contractual 
obligation upon the hospital the records would be the best evi- 
dence, but I think that for ordinary evidential purposes the 
testimony of anybody who knows it is sufficient. 

Mr. Lewin:—Yes, but how about a conclusion, your Honor, 
such as has been asked for here? 

Tue Court:—I did not understand that it was asking for a 
conclusion. 

Mr. Lewin:—I think he should have asked the witness when 
he received the applications and when they were passed on. 

THE Covurt:—What was the question? 

(The reporter read as follows :) 3 ’ : 

“Q.—Do you recall how promptly consideration was given to 
those applications after their receipt by the hospital ?” 

Tue Court:—I think he may state how long it took them 
to act upon them. 

A.—There was no delay beyond that necessary for the orderly 


process by which such applications were received and acted upon. 


By Mr. Leahy: 

OQ—What was the result? A-—Those two applicants were 
admitted to courtesy privileges. 

Mr. Lewin:—Will you fix the date? 

Mr. Leahy:—I think he said in December 1937, 

The Witness:—That is as near as my recollection will serye 
me. 

By Mr. Leahy: soe 

.—There is one other question that I forgot to ask you wi 

Sh to Dr. Selders’ application, Doctor. Where wen 
tions come in for general surgical privileges on courtesy 
staff of Garfield Hospital, does Garfield Hospital avail itsely 
of the facilities of any other with reference to an investiga. 
tion pice has to be made into the qualifications of the applica nt ? 
A—lIt Ss. 
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O.—What other body does Garfield Hospital usually engage 
in such matters? A—The Washington Academy of Surgery. 

Q.—How long has Garfield been doing that? A.—Ever since 
I have been on the Advisory Committee of the hospital. 

O.—And, once again, will you tell us how long that has been? 
A.—Certainly about ten years. 

Q—Do you recall now whether Garfield Hospital referred 
the investigation into the qualifications of Dr. Selders to the 
Academy of Surgery? A.—It did. 

QO.—In doing so were they acting differently with reference 
to Dr. Selders from any other doctor who made application for 
such privileges? A.—Their action was entirely in accord with 
the usual practice. 


Marcu 24—Arter Recess 
TESTIMONY OF HENRY C. MACATEE 


DIRECT EXAMINATION (RESUMED) 

By Mr. Leahy: 

Mr. Leahy:—U. S. Exhibit 450, which has been offered in 
evidence before, is dated January 31, 1938. It is directed to 
the superintendent of Garfield Memorial Hospital, Washing- 
ton, D. C.: 

“Dear Sir: 
“The Committee on Hospital Privileges recommends the disapproval of 


the applications of the following men to do surgery in Garfield Memorial 
Hospital :” 


And then follow one, two, three, four, five, six names. The 
last one is Dr. Selders’. Then it recommends the approval of 
about 45 others on that page and, continuing on the “approved 
list,” some eight or ten; minor surgery; then follows orthopedic 
surgery and urologic surgery. 

“T am returning the applications to practice at Garfield Hospital in 
other branches of medicine and surgery which the Committee feels it is 
impossible to pass on. 

“F, C. Fishback, 


“Secretary, 
“Washington Academy of Surgery.” 

By Mr. Leahy: 

Q.—Doctor, can you, by glancing down the list of the six 
doctors whose applications for hospital privileges were recom- 
mended to be disapproved, tell us whether any members of 
those were members of the District Medical Society? A —I 
think four of them are. 

Mr. Lewin:—Objected to. Objected to. We don’t want his 
thoughts about it, I don’t believe. 

By Mr. Leahy: 


QO.—Well, I mean if you know? A—To the best of my 
knowledge four of them are. 


TESTIMONY OF WALTER ESTELL LEE 


DIRECT EXAMINATION 

By Mr. Leahy: 

Walter Estell Lee said that he resides in Philadelphia. He 
is connected with the Graduate School of the University of 
Pennsylvania as Professor of surgery since 1920. He was a 
graduate of the University of Pennsylvania in 1902. After 
graduation he trained at the Pennsylvania Hospital and was 
there for six years before leaving. He identified his signature 
on a letter to Dr. Frederick Sanderson at Washington. He 
identified also letters to Dr. George A. Maclver, Superintendent, 
Worcester City Hospital, Worcester, Massachusetts; Miss Edna 
H. Treasure, Superintendent, National Homeopathic Hospital, 
Washington, D. C. and to Dr. Lewis Taylor, Sibley Memorial 
Hospital, Washington, D. C. 


CROSS EXAMINATION 
By Mr. Lewin: 

'—Dr. Lee, who was the dean of the Graduate School of 
Medicine of the University of Pennsylvania in the year 1937 
and the year 1938? A.—Dr. George H. Meeker. 

Q.—Do you know whether he would have knowledge of the 
qualifications of students in that school? . 

Mr. Leahy:—I object. It would be outside the direct. 

Mr. Lewin:—1 think he testified as to his position with the— 

Tye Court:—It goes beyond the direct examination. Objec- 
i i ed. . ‘ 
al ane considerable argument between attorneys he identi- 


fied some other signatures. 


TESTIMONY OF HENRY C. MACATEE 


FURTHER DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, I want to hand you a booklet here and ask you 
if you can identify that, please. AdA.—Yes, sir. It belongs to me. 

O.—And what is it? A —lIt is the final report of the Com- 
mittee on Costs of Medical Care, including a majority report 
and several minority reports. 

Q.—And is there a minority report in there which perhaps 
we could identify by saying it is the larger of the minority 
reports submitted? A —It is called, I think, the principal 
minority report in the book. 

OQ —It has been introduced here in evidence, Doctor, that the 
American Medical Association approved the minority report 
of that committee on the cost of medical care. Do you recall 
now or can you identify which of the minority reports therein 
the American Medical Association adopted? A.—The Ameri- 
can Medical Association approved as its own policy the minority 
report No. 1 as contained in this book. 

Q.—Do you recall who moved the motion for the adoption? 
A—I did. 

Mr. Leahy:—I just wish to read to the jury the recommenda- 
tions of the principal minority group. 

Mr. Kelleher:—I object. Excuse me, Mr. Leahy. I didn’t 
know you were offering that. 

Mr. Leahy:—Yes. 

Mr. Kelleher:—We object to offering just the minority report 
without offering the entire report of the Committee. 

Mr. Leahy:—All right; I will let it all go in, the whole book. 

Mr. Kelleher:—All right. 

Mr. Leahy:—Tickled pink. 

THE Court :—Just a minute. 

Mr. Leahy:—(Reading :) “Recommendations of the Principal 
Minority Group.” 
ae Court :—Just a minute, Mr. Leahy. What is the whole 

ook? 

Mr. Leahy:—I don’t know. It is a majority report, there. 
Look (indicating). 

Tue Court:—Yes. We haven't got to listen to all that, 
have we? 

Mr. Leahy:—I hope not. I wouldn’t dare read it. I don't 
know what it’s all about. 

Mr. Kelleher:—Your Honor, there is one, there is a single 
chapter in there for the recommendations of the majority report 
and a second report called the minority report. 

Tue Court:—Let me say, gentlemen, of course you have a 
rebuttal coming, see; and if you deem that any other evidence 
is proper rebuttal evidence, you have a right and your time will 
come to offer it in evidence at that time. Don’t you see? 

Mr. Kelleher:—Yes, your Honor. 

Tue Court:—In other words, strictly speaking, it isn’t your 
time to be offering evidence. 

Mr. Kelleher:—My objection is addressed to this :— 

Tue Court :—Go ahead. 

Mr. Kelleher:—That he is offering just the part of a docu- 
ment and not the whole, and that when he offers a part we are 
entitled to have the whole in. 

Mr. Leahy:—No. 

Mr. Kelleher:—During his case. 

Tue Court :—He is offering his report. : 

Mr. Leahy:—I am offering the minority report. Mr, Kel- 
leher, I think himself, introduced evidence of the adoption of 
the minority report. 

Mr. Kelleher:—That is correct, but we didn’t— f 

Mr. Leahy:—Now I want the jury to know what he intro- 
duced it for. s 

Mr. Kelleher:—Yes, but I think—but we didn’t offer the 
majority. : 

Tue Court:—Well, I think when the proper time comes if 
you deem that the majority report is a proper part of the 
evidence you may offer it, and we can deal with it. I have 
gotten to the point, gentlemen, that I am a little interested in 
keeping this record down as much as I reasonably can and from 
now on limiting the scope of evidence as much as I reasonably 
can, without being too strict about it. I want to check on you 
gentlemen a little bit on both sides. 

Mr. Leahy:—If your Honor please, I am not going to read 
that. Frankly, I wouldn’t know what it’s all about if I did. 

These are the recommendations of the principal minority 
group: 

“J, The minority recommends that government competition in the prac- 
tice of medicine be discontinued and that its activities be restricted (a) to 
the care of the indigent and those patients with diseases which can he 


cared for only in governmental institutions; (b) to the promotion of public 
health; (c) to the support of the medical departments of the Army and 
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Navy, Coast and Geodetic Survey, and other government services which 
cannot because of their nature or location be served by the general medical 
profession; and (d) to the care of veterans suffering from bona fide 
service-connected disabilities and diseases, except in the case of tuberculosis 
and nervous and mental diseases, 

“II. The minority recommends that government care of the indigent be 
expanded with the ultimate object of relieving the medical profession of 
this burden. 

“III, The minority joins with the Committee in recommending that the 
study, evaluation, and coordination of medical service be considered 
important functions for every state and local community, that agencies be 
formed to exercise these functions, and that the coordination of rural with 
urban services receive special attention. 

“IV. The minority recommends that united attempts be made to restore 
the general practitioner to the central place in medical practice. 

“V. The minority recommends that the corporate practice of medicine, 
financed through intermediary agencies, be vigorously and persistently 
opposed as being economically wasteful, inimical to a continued and sus- 
tained high quality of medical care, or unfair exploitation of the medical 
profession. 

“VI. The minority recommends that methods be given careful trial 
which can rightly be fitted into our present institutions and agencies 
without interfering with the fundamentals of medical practice. 

“VII, The minority recommends the development by state or county 
medical societies of plans for medical care.” 


CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Dr. Macatee, you were the chief of the staff, weren't 
you, at Garfield Hospital in the fall of 1937? A—I was presi- 
dent of the staff. 

Q.—Would that correspond to the chief of staff? 
that does not. 

Q.—Was there a chief of staff in addition to a president? 
A—No; we did not have the system of chiefs of staff at 
Garfield. 

Q.—I see. Would a letter addressed to Chief of Staff ordi- 
narily come to you as president of the staff? A—lI think most 
likely it would. 

Q.—Yes. Well, now, as president of the staff, the application 
of Dr. Selders made Nov. 10, 1937, was referred to you, was 
it not? A.—It was referred to my committee, the committee of 
which I was chairman. 

Q.—I see. A.—Namely, the advisory committee. 

Q—Yes. And didn’t that application consist of a filled-out 
form dated Noy. 10, 1937 (exhibiting a photostat to the wit- 
ness)? A—That is a form used at Garfield Hospital. 

Q—Yes. Well, I say, didn’t his application— A—It did. 

Q—Yes. Now, didn’t it give his name and address and 
place and date of birth? A—It did. 

Q.—Did it give his degrees that he had received in medicine 
and in science? A—lIt did. 

Q.—And the institutions from which he had received those 
degrees? A.—Looking at the application, it does. 

Q—Yes. And didn’t it show that he was a graduate of the 
University of Oklahoma Medical School in 1927? Right here 
(indicating). .A.—It does. 

Q.—And doesn’t it show that he was then, at the time of 
the application, a man 40 years old? A—It does. 

Q.—Doesn’t it show that he was a member of the American 
Medical Association through his membership in the Harris 
County, Texas, Association? .A.—It does. 

Q.—Doesn’t it show that he had had teaching experience at 
the University of Oklahoma and at various hospitals in Texas 
and at Worcester City Hospital in Massachusetts? A—It does. 

Q.—Doesn’t it show that he had had courtesy staff privileges 
at various hospitals, including St. Joseph’s Infirmary, the 
Methodist Hospital, and the Memorial Hospital in Houston, 
Texas? A.—It does. 3 

Q.—Doesn’t it show that he had been a contributor to medi- 
cal literature, and doesn’t it give the titles of his disquisitions? 
A—It does. 

Q.—And doesn’t it give as references the names of three 
persons to whom your hospital might write if they wanted to 
learn about him? A.—It does. 

Q.—And aren’t those references United States Senator Lee 
of Oklahoma, Dr. Walter E. Lee who was on the stand a few 
moments ago, a surgeon of Philadelphia, and Dr. John T. Moore, 
of Houston, Texas? A.—It does. 

Q.—And then doesn’t the application conclude with the state- 
ment that the applicant agrees to abide by the by-laws of the 
staff and such rules and regulations as may be from time to 
time enacted? .4.—It does, yes. 

0.—Now, this is the application that came to your committee, 
¥ it not (indicating)? .d.—It seems to be a photostatic copy 
of it. 

O—Now let me ask you whether you communicated or your 
committee communicated with Senator Lee with regard to the 
applicant. A—I don’t know. 


A—No, 
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Q—What? A—I don't know. 

Q—You didn't, did you? A—I did not. 

Q.—And have you any knowledge that anybody on your 
committee did? A.—I have no such knowledge. 

Q.—Yes. Now let me ask you whether you or your com- 
mittee or anybody on the committee communicated with Dr. 
bie E. Lee, the second reference? A.—Not to my knowl- 
edge. 

Q—And let me ask you the same thing with regard to 
Dr. John T. Moore, of Houston, Texas? A.—Not to my 
knowledge. 

Q.—As far as you know none of these references were ever 
communicated with; is that correct? A—Not by me. 

Q.—Or by any committee of your hospital or medical staffs 
of your hospital ? 

Mr, Kelleher:—To your knowledge. 


By Mr. Lewin: 


Q.—To your knowledge? A—To my knowledge, no. 

VY.—Now, Dr. Macatee, isn’t it true that following receipt 
of that application you received a letter from Dr. Conklin, the 
secretary of the Medical Society of the District of Columbia, 
addressed to the chief of staff of Garfield Memorial Hospital, 
dated Dec. 2, 1937? A.—I have no independent knowledge of 
that letter. 

Q.—Such a letter as that is in evidence, Dr. Macatee, and 
it is addressed to the chief of staff. Would you ordinarily 
receive it? A—Yes. 

Q.—And didn’t it include a resolution adopted by the District 
Medical Society on Dec, 1, 1937? A.—It did. 

Q.—And didn’t that tell you this: that the District Medical 
Society has resolved, as a matter of educational policy, it 
strongly recommended that all hospitals, including yours, engaged 
in the teaching and training of residents, interns, and nurses, 
where possible, follow the recommendation of the American 
Medical Association regarding the constitution of their entire 
staffs, both the regular staff and the courtesy staff; that each 
member of that staff be a member of the American Medical 
Association and of the local societies here either in Washington 
or in nearby states? 

Do you want to refresh your recollection? (Handing an 
exhibit to the witness.) Is that correct? A.—I didn’t under- 
stand it was addressed as a question. That is the purport of 
the resolution. 

Q.—Yes. And wasn’t that resolution taken up at the advisory 
committee of the medical staff of Garfield Memorial Hospital 
on Dec. 6, 1937? A.—It was. 

Q.—And were you present at that time? A.—I don’t know. 
There’s nothing in that to— 

Q.—If you were, you would be the presiding officer, would 
you not? A —I would, yes. 

Q.—And you would ordinarily be present at such meetings, 
would you not? A—I would. 

QO.—Well, isn’t it a fact that the secretary was directed by 
the advisory committee to reply to the communication that I 
just showed you from the District Medical Society? A—That 
is what the minutes show. 

Q—Yes. And wasn’t the secretary a defendant in this case, 
Dr. F. X. McGovern? A—He was. 

Q—yYes. And as a matter of fact didn’t he reply to Dr. 
Conklin by his letter dated Jan. 3, 1938 (handing a photostat 
to the witness)? A.—That exhibit indicates that he did, yes. 

Q.—And didn’t he say that in reply to that letter, and enclos- 
ing the resolution, that he had been requested to advise Dr. 
Conklin and the Medical Society that the present policy in force 
at Garfield Hospital is in conformity with the provisions of 
that resolution? A—That’s what the letter states. 

Q.—That’s what the letter states. And as far as you know, 
there is no question but that it states the correct fact; isn’t 
that so? A—Not with the emphasis on “present,” as you put it. 

Q.—Oh, really? Well, now, I thought I understood you to 
testify that you hadn’t made any change with regard to that 
policy at Garfield Memorial Hospital throughout the two years 
1937 and 1938. A—That’s my recollection of the fact. 

Q—Is the defendant Warfield a member of your medical 
staff? A.—He is. 

O—Yes. Well, let me show you what purports to be his 
answers to a questionnaire given him by a committee of which 
he was chairman, a hospital committee of the District Medical 
Society, and see if this refreshes your recollection: 

“Question 8: Does your hospital require membership in the Medical 
Society of the District of Columbia as a qualification for appointments to 
its medical staff?” 


And isn't his answer, “Yes, or have applied”? 4A—That is 
the answer given there. 
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O.—yYes. And is that correct? dA.—It is not. 

O—Question 9 is, “What percentage of the entire medical 
staff of your hospital are members of the Medical Society of 
the District of Columbia”? 

And his answer is, “Over 75 per cent. All recent appoint- 
ments.” 

That is the answer, isn’t it? .4—That’s the answer given 
there. 

O.—Does that refresh your recollection that on or about that 
time, although only 75 per cent were then members of the 
District Medical Society, all recent appointments were required 
to be members? A.—That does not refresh my recollection. 

O—Would you deny that that was the fact? A.—I do. 

O.—Would you deny that about this time, after the receipt 
of the resolution of the District Medical Society, you changed 
your policy to require all new, recent appointments to apply 
for membership in the District Medical Society? 4A.—Not 
within my recollection. 
ms O.—It’s simply a question of your recollection, is it? A— 

es. 

Q—Isn't it true also that Dr. Warfield, in answer to the 
question, “Is your hospital in sympathy with the policies of the 
Medical Society of the District of Columbia?” replied “Yes”? 
A—tThat is his answer. 

O—And wasn’t he speaking with regard to Group Health 
Association when that answer was made? 

Mr. Leahy:—I object. It calls for a conclusion of the 
witness. 

By Mr. Lewin: 

O.—And the policies of Group Health Association as appear- 
ing in the first question? 

Mr. Leahy:—I object. 

Tue Court:—Well, I don’t know what the paper states, 
Mr. Lewin. 

Mr, Lewin:—Would you like to see it? 

Tue Courr:—Unless this gentleman had something to do 
with the making of that paper or authorized the making of it, 
or something like that, I do not see how he is bound by that. 

Mr. Lewin:—No, I didn’t mean to bind him. I was wonder- 
ing if I might refresh his recollection as to these facts. 

The Witness:—I have no recollection of the paper. 

By Mr. Lewin: 

O—Well, have you any recollection of the fact that your 
hospital was then in sympathy with the policies of the District 

Medical Society with regard to Group Health Association? 
A—I couldn’t make that statement then or now. 

O.—Now, isn’t it true that the superintendent of the Garfield 
Memorial Hospital referred Dr. Selders’ application which I 
rie Pig shown you to the Committee on Surgical Privileges? 

— Yes. 

OQ.—And I believe you said that committee included Dr. Carr 
and Dr. McGovern and Dr. Charles Stanley White and Dr. 
Strine; am I correct? A.—yYes. 

O.—Now, didn’t he say, when he submitted this to them for 
their opinion, that “This,” speaking of Selders’ application, “is 
not a ‘Run of Mine’ case, and your action may be far reaching. 
Information shows him”’—that is Selders— “to have sufficient 
training for personal recognition, when compared with many 
now approved for courtesy privileges at Garfield Memorial 
Hospital. He is a member in good standing in A. M. A., County 
and State Medical Societies in Texas, and was returning from 
Massachusetts to Texas when offered the position with H. O. 
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ees he also say that “Should your recommendation be 
adverse, for other than personal qualifications, request they be 
stated, in order that the Board of Directors might have the 
benefit of your advice and counsel”? Am I correct? A.—That 
is what the letter states. 

Q.—Yes. Now, didn’t you know that that had been done? 
A—I did not. F : 

_—Was the surgical service, as far as you know, authorized 
to pass on this applicant for anything other than his personal 

‘eeations? A.—My answer is that there is no regulation 
qualifications y : : gu 
which directs the surgical service how it shall reach its con- 
clusions with regard to applications. 

Q—So if such a report were referred to you, you would 
think that you had the right to take into consideration anything 
whatever in addition to the mans personal standing or his pro- 
fessional capacity and gualifications? A.—I would think from 
that letter that I was put on notice to be especially careful to 


- : i fully. 
look into ts ou would think YoU were put on notice to do that 


because of his connection with Group Health Association, 
wouldn't you? A— 


At that particular time I would think so, 


because of the very strong and very bitter publicity directed 
at the hospitals in the public press of this city. 

O.—Now let me ask you whether Dr. McGovern, the secre- 
tary to your advisory committee, wasn’t authorized and did not 
reply to Mr. Aspinwall with regard to this application of Dr, 
Selders? A.—He did. 

O.—Now, was he speaking for the advisory committee of the 
medical staff when he so wrote? A.—He was. 

Q.—tTherefore he was speaking for you, wasn’t he, among 
others? A.—lI am presiding officer of the advisory committee, 
without vote. 

Q.—And would you say he was speaking for you or he was 
not? A—He was speaking for me because I was in sympathy 
with the action of the advisory committee. 

QO—He was? A.—I think it was taken on good grounds. 

O.—Yes. And were you in sympathy with the reasons which 
Dr. McGovern said prompted that resolution? A.—I was. 

Q.—All right. And wasn't this the resolution: “That pend- 
ing the settlement of the question raised as to the ethical status 
of Group Health Association, Inc., and pending further study 
of the professional qualifications of Dr. Raymond E. Selders, 
that he be not granted courtesy privileges at Garfield Memorial 
Hospital, except of course in a real emergency”? A.—That is 
correct. 

O.—Now, there you were delaying action pending the ethical 
status not of Dr. Selders but of the organization to which he 
belonged; am I correct? A.—That is one statement. 

Q—Yes. And isn’t this the reason that was given for it: 
“The reason prompting this recommendation is the fact that 
Group Health Association, Inc., a lay corporation, is con- 
sidered unethical by the Medical Society of the District of 
Columbia, and its legality is being questioned”? Is that right? 
A.—That is the statement of the letter. 

Q—yYes. And isn’t it a fact within your knowledge that it 
was then considered unethical by the Medical Society of the 
District of Columbia? A.—That is true. 

Q.—Does not the reason continue that “Dr. Selders has been 
hired by Group Health Association as its surgeon. It is the 
opinion of the Advisory Committee that if the Garfield Hospital 
allows Dr. Selders courtesy privileges that it would be placed 
in the light of aiding and abetting Group Health Association, 
Inc.”? A—That is what the letter states. 

Q.—And that was your reason, was it not? A.—Yes. 

O.—And that was your reason, although you had not yet 
communicated with Dr. Selders’ references or heard any report 
on his professional qualifications ? 

Mr. Leahy:—Now, wait a minute. That is a double-barreled 
question. 

Mr. Lewin:—All right, let us take it step by step. 

Mr. Leahy:—What do you mean by one? and then we'll get it. 

By Mr. Lewin: 

Q.—At that time you hadn’t communicated with his references, 
had you? A.—Indirectly we had. 

Q.—You mean you referred it to the Washington Academy 
of Surgery? A.—I do. 

O.—When did you do that? A.—I don’t know. 

O.—Well, did you do it before or after this. letter? A—tThe 
rule was to require them—the applications as they came in. 

O.—Did you refer it to the Washington Academy of Surgery 
un cri 6, 1937 (exhibiting a photostat to the witness)? d.— 

e did. 

Q.—And had you heard from the Washington Academy of 
Surgery? 

Mr. Leahy:—Now, pardon me. Would you just give me the 
date of the letter you are referring to, Mr. Lewin? 

Mr. Lewin:—Yes. I will give you both references. The 
reference was December 6, and the letter I have examined him 
about was December 17. 

By Mr. Lewin: 

Q.—Hiad you had any response from the Washington Academy 
of Surgery at that time? A—The response from the Wash- 
ington Academy of Surgery would come to the surgical group 
of the staff and not to the advisory committee. 

Q.—So the reason which you advised the president of the 
hospital that to approve Selders would be aiding and abetting 
Group Health Association antedated this letter by over a month; 
am I correct? A.—yYes. 

Q.—And did the Washington Academy of Surgery ive you 
any grounds for recommending against Dr, Selders’ app ication? 

ill you gaze at that letter again and see whether it discloses 
any reasons at all? A,—That letter gives no grounds. 

O.—Now, as a matter of fact, before you received any word 
from the Washington Academy of Surgery your board of direc- 
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tors on January 25 had already withdrawn Dr. Selders’ tem- 
porary privileges and denied him courtesy privileges; isn’t that 
correct? |.—On two grounds recommended to them. 

Q.—Yes. On two grounds. And that was six days before 
you got any report about his qualifications; am I right? A— 
Yes, because there were other sufficient grounds. 

O.—Yes. And weren't those grounds the grounds recom- 
mended by the medical staff? d—They were the grounds 
recommended by the medical staff. 

Q.—Yes. And wasn’t the action of the directors predicated 
upon the recommendation of the medical staff? A—lIt was. 

Q.—And didn’t Dr. Eisenman so tell Dr. Selders (handing a 
letter to the witness)? A—He did. 

Q.—And isn’t it true also that before you received any reply 
from the Washington Academy of Surgery your president had 
received a letter from the president of Emergency Hospital 
asking for an explanation for the admission of Miss Sara Abbott 
to the Garfield Memorial Hospital (handing a letter to the 
witness)? A.—That letter is not within my knowledge until 
you exhibit it here. 

Q.—You never had any knowledge of that? A—I never had 
any knowledge of it. 

Q.—Did you have any knowledge of President Aspinwall’s 
reply giving the explanation? A—None. 

Q.—Did you know that copies of both those letters were sent 
to the District Medical Society at the time they were written? 
A—I did not. 

Q.—Now, the Castle letter which was offered this morning 
was dated March 30, was it not? A.—Yes. 

Q—And at that time the Board of Directors had turned 
down Dr. Selders on January 25? A—TIt had. 

Q.—And it denied him even temporary privileges; is that 
correct? A.—It had. 

Q.—And at that time also your medical staff had met in 
March and had confirmed that action, had it not? A.—The 
medical staff does not confirm the action of the Board of 
Directors. 

Q.—Well, didn’t you go along with that action in March of 
1938? A.—The Board of Directors having acted, the medical 
staff had nothing further to do with it. 

Q.—Didn’t the medical staff consider it again in March of 
1938? A.—I have no recollection of it. 

Q.—On Feb. 2, 1938 did not the medical staff meet (handing 
the witness a paper)? -4.—What is this document? 

Q.—These are my notes. Do they refresh your recollection? 
A.—Only to the extent that that would be about the time whe 
the medical staff would normally meet. : 

Q—Did you not attend that meeting? A—I could not tell 
you at this late date. 

Q—Did you not present information’ there with regard to 
Dr. Selders’ application? .A.—My recollection would have to be 
refreshed. 

Q—AlIl right. Here is a photostatic copy of the minutes 
themselves. Will you look at them and see whether or not they 
refresh your recollection? A.—AII right. 

Q—Is it not true that when Miss Tew was admitted to 
Garfield Memorial Hospital for a short time in February of 
1938 Dr. Selders then had privileges to bring a person there in 
an emergency? A.—He had, and he might still have. 

Q—Is it not true that at that time you had no formal defi- 
nition of an emergency? A.—That is true. 

O.—Is it not true that at that time you relied upon the judg- 
ment of the surgeon bringing the patient as to whether or not 
it was an emergency? A—lI could not unqualifiedly answer 
Yes to that, sir. 

Q—Would not the judgment of the attending surgeon ordi- 
narily be the criterion of admission of an emergency case? 
A.—If he had courtesy privileges. 

Q.—Suppose he did not have. A—That would not be the 
criterion. 

O—Suppose he had privileges to bring a patient there in an 
emergency? A4—He would in an emergency. 

Q.—I ask you again, did you have any rules or regulations 
governing the definition of an emergency at that time? A.— 
None governing the definition of “emergency,” but plenty gov- 
erning the admission of surgeons not on the courtesy staff. 

O.—As a matter of fact, following the Tew incident you drew 
up this definition of “emergency”? A—I did. 

O.—And that is the first time you ever had such a definition? 
A.—I do not know as to that. 

QO.—In that definition you said specifically that it was to 
apply to Group Health Association, did you not? A—TI said 
that the definition would apply to Group Health Association 
so that there would be no question involved, 
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Q.—You did not pick out anybody else or any other clinic to 
whom it might apply in specific terms? 4.—No. 

O—TIs it not a fact that you made a copy of the definition 
of “emergency” available to the other hospitals in the District of 
Columbia? A—I did not. 

QO.—Is it not a fact that the other hospitals in the District of 
Columbia applied to your hospital for that definition so that 
they might keep it? A—I have been told so. 

Q.—The action of the surgical service in recommending 
against Dr. Selders was based upon the ethical status of Group 
Health Association and the fact that the legality of Group 
Health was being questioned? A.—There was another reason 
advanced by the surgical service. 

QO.—But pending the study of Dr, Selders— A.—There was 
another reason advanced by the surgical service, 

Q.—What was that? A.—It was that being the sole surgeon 
of a large group of people they would not be able to grant him 
surgical privileges. 

Q.—Will you find the statement of any action which the sur- 
gical service took in December of 1937? Have you any notes 
here with you? A—No. 

Q.—The folder that you have in your lap—does that contain 
hospital documents at all? A.—It does not. 

Q.—Suppose you look at these, then (handing papers to the 
witness). I show you Dr. McGovern’s report to the president. 
Does that indicate that the reason you just mentioned was 
presented? 

Tue Court:—Maybe you can get at it in this way. Was it 
a matter of record or not? 

The Witness:—I did not catch that. 

Tue Court:—Was this additional reason a matter of record? 

The Witness:—Yes, sir. 

By Mr. Lewin: 

Q.—TI show you the minutes of the Executive Committee of 
the Board of Directors and ask you if there is anything in that 
that could be interpreted as being the reason you suggested? 

Mr, Leahy:—What is the date? 

Mr. Lewin:—Dec. 28, 1937. 

Tue Court :—If I may suggest: Maybe he can indicate what 
paper it would be. 

Mr, Lewin:—I wish he would. 

By Mr. Lewin: 

Q—Can you so indicate? A—My information is it was a 
letter addressed by Dr. Hooe of the Surgical Service to me as 
Chairman of the Advisory Committee. 

Q.—Was it not addressed to you in the fall of 1938? A—TI 
don’t remember the date of it. 

Mr. Leahy:—I have a copy of it right here. 

By Mr. Lewin: 

Q.—Am I correct that it was Noy. 21, 1938? A—It was; 
evidently referring to a second application after legality had 
been determined. 

Q.—So that the reasons given in the fall of 1937 and the 
reasons given for the denial of privileges in January 1938 did 
not include this reason which you haye now mentioned as the 
additional one? A.—It is not so stated in the record. 

Q.—Did you not just tell his Honor that it was stated in the 
record, if it was stated at all? A.—It was not so stated in 
the record. 

Mr. Leahy:—His Honor asked him if it was made a matter 
of record, and he said “Yes.” 

Tue Courr:—I thought he referred to a letter. 


By Mr. Lewin: 

Q.—Now, Dr. Macatee, after you received notice of Mr. 
Justice Bailey’s decision upholding the legality of Group Health 
Association, was Selders admitted to your staff? A—He was 
not. 

Q.—Was he admitted at any time during 1938 after his tem- 
porary privileges were withdrawn? <d.—So far as I know, he 
was not. 

Q.—And down to the date of the indictment he was not 
admitted, was he? A.—He was not. 

Q.—Although in the fall of 1938 he made an additional appli- 
cation? A.—Yes. 
sf aon you simply let it take the same course, did you not? 

—Yes. 

Q—And referred it to those various committees? 4.—I don't 
know whether all the references were made or not. 

Q.—Were references communicated with in the fall of 1938? 
A—I don’t know. 

Q.—So far as you know, there was nothing more that hap- 
pened except to send the applications through the mill again? 
A—Yes. In the operation of the mill I had nothing to do 
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normally, in my official capacity, with following up these ref- 
erences or making any communications having to do with them. 

O.—What were the names of the two Group Health Asso- 
ciation doctors who were admitted in 1938? A.—One, I think, 
was Dr. Price, and the other, my recollection is was a Dr. 
Halstead. I am not sure. 

O.—Dr. Halstead testified to the contrary when he was on 
the stand. Could it have been Dr. Bowe? 

Mr. Leahy:—Testified to the contrary of what? 

Mr. Lewin:—He testified that he was not admitted to the 
staff of Garfield Hospital in 1938. There cannot be any doubt 
about that. 

Mr. Leahy:—I don’t know. It is too far back for me. 

The Witness: —The name Bowe sounds familiar. 

By Mr, Lewin: 

O.—It may have been Dr. Bowe and Dr. Price? A.—Yes. 

O—As a matter of fact, were not those gentlemen admitted 
for the first time on Dec. 19, 1938? d.—Yes. 

O.—And, as a matter of fact, did not you and your colleagues 
at the hospital know that a grand jury of the United States 
had been convened in the late summer of 1938 and was investi- 
gating this very matter at the time they were admitted? A— 
I don’t think that entered into the consideration of the matter. 

Q.—I did not ask you that. I asked you whether you did not 
know that that was so. 4A.—No; I don’t know that it is so, but 
I do know that that would not influence me. 

O.—As a matter of fact, don’t you know that those gentle- 
men were admitted for the first time two days before the indict- 
ment in this case came down? A.—I don’t know that. 

OQ —What would your testimony be now with regard to Dr. 
Halstead? Does that refresh your recollection that he was not 
admitted at all? A—No; I don’t remember. 

Q.—On your direct examination, Dr. Macatee, I find on 
referring to the record, page 4470, that you gave this testimony. 
Mr. Leahy asked you with regard to the so-called White List— 

“Q.—Do you recall, Doctor, at what date, if any, any authori- 
zation was made to prepare an approved list which has been 
called a White List?” 

And you answered: 

“That was incorporated in the constitutional amendment 
adopted in March 1937, in which the Executive Committee was 
charged with the duty of preparing such a list.” 

Do you remember that testimony? A.—I do. 

OQ —When you said it was incorporated in the constitutional 
amendment, you did not mean that the list itself was incor- 
porated in that amendment, did you?_ d.—I did not; the 
authorization. 

O.—tThen you were asked: 

“Q.—I ask you, Doctor, if the preparation of an approved list 
had anything whatsoever to do with Group Health Association.” 

And you answered: 

“A—Nothing whatsoever.” 

Do you remember that? A.—I do. 

O—Do you still stand on that testimony? A.—I do. 

Q.—Did you mean to confine your answer to the preparation 
of an approved list back in March, or the preparation of the 
approved list in July of 1937? A.—I meant to limit it to the 
preparation of an approved list in July 1937. 

Q.—You did? A—Yes. 

Q.—So that your testimony is that the preparation of the 
approved list in July of 1937 had nothing whatsoever to do with 
Group Health Association? d.—Yes. 

O.—You also testified on page 4483 of the record as follows: 

“O.—Did that approved list, as it came before the Executive 
Committee on July 12, 1937 have anything whatsoever to do 
with the approval or disapproval of Group Health Association, 
Incorporated?” 

And your answer was: 

“4—It did not.” 

Do you remember that testimony. A.—I do. 

—Do you stand on that testimony? A.—I stand on it. 

By that did you mean to limit your answer to the 
approved list as it came before the Executive Committee, or did 
jt include also as it left the Executive Committee on July 12, 
1937? In other words, is there any point in this definition as 
it came before the Executive Committee— 

Mr. Leahy:—I made no point of that. ¢ 

‘A,—There is no point in that. My answer is the same both 
as it came before and as it left. 

By Mr. Lewin: 

Q.—And_your testimony is that it had nothing to do with 
Group Health Association and was not directed at Group Health 
Association? A.—That is true. 


Q.—-Did you mean to testify also that when it was first 
authorized to be issued to the hospitals as well as the members 
on June 21, 1937 it was not aimed at Group Health and had 
nothing to do with it? d.—It was not. It,was unfinished 
business left over from March 25. 

O.—Is it also your testimony that when it was sent out on 
July 29 both to the members of the District of Columbia 
Medical Society and to all the private hospitals, that then it 
was not directed toward Group Health Association? A.—It 
was not. 

QO.—Is it not true that the committee which was appointed 
in March 1937 to prepare this White List consisted of the 
defendant McGovern as Chairman, and of the defendant Hooe 
and of another doctor named Dr. Daniel Borden? A.—I don’t 
recollect the composition of the committee. 

Q.—To refresh your recollection I show you the minutes of 
March 19, 1937. A.—Yes; that would be the committee. 

Q.—And the committee then consisted of three, two of whom 
are defendants in this case; is that correct? Ad.—Are defen- 
dants; yes. 

Q.—Is it not true that the first approved list which was sent 
out under Section 5 was approved by the Executive Committee 
on July 12, 1937? A.—I think that. is the correct date. 

O.—No list under Section 5 had been approved by the Execu- 
tive Committee or the Society prior to that date? Ad.—That is 
true. 

Q.—Is it not true that on July 12, 1937 the Executive Com- 
miteee had had the subject of Group Health before it on a 
number of occasions? A.—On two occasions. 

Q.—Had it not discussed the Group Health Association situa- 
tion on June 1? A.—It had. 
gett an executive hearing to which Colonel Jones came? 
A—Yes. 

Q.—And at which a committee was appointed to make further 
study? A.—Yes. 

Q.—And was not that committee required to cooperate with 
Dr. Verbrycke’s committee on Medical Economics? A.—Yes. 

Q.—And was not Dr. Yater a member of Dr. Verbrycke’s 
committee? A—I don’t know. 

OQ.—Dr. Yater is a defendant in this case, is he not? A—Yes. 

O.—If the records show he was a member of that committee 
you would have no doubt of that, would you? A.—I would not. 

Q.—Did not the committee include Dr. McGovern as Chair- 
man of the committee, and Dr. Hooe? A.—lInclude them? 

Q—Yes, those two. A.—Yes. 

O.—And they were the same McGovern and Hooe who were 
oA be committee to prepare the approved list; is that right? 

—Yes. 

Q.—Is it not true that Group Health Association had been 
discussed by the Executive Committee on June 21? A.—That 
is true. : 

Q—And at that meeting Dr. Verbrycke had made his first 
report for both his committees? -d.—Yes, sir. 

O.—And at that meeting you had decided to have a conference 
with Dr. Brown of Group Health on June 21? A.—That is true. 

Q.—And had not Group Health Association been pretty fully 
discussed at that meeting with Dr. Brown and Mr. Penniman 
and some of those other gentlemen on June 24? A.—That is 
true. 

Q.—Is it not also true that you and a number of defendants 
in this case had discussed Group Health Association on May 
16 in Dr. William Gerry Morgan’s office? A.—That is true. 

Q.—Is it not true also that you and a number of the defen- 
dants in this case discussed this subject with Dr. Olin West of 
the American Medical Association in the early part of June? 
A.—I don’t think I had. 

Q.—Did you not know that a committee had met with Dr. 
West? A.—Pardon me. I had discussed it with Dr. West in 
Atlantic City. 

OQ.—And had you not also discussed it with him at the Metro- 
politan Club? A.—No, sir. 

Q,—Did you not know that some of them had done so? A— 
I heard so, * 
oa you say you discussed it with him at Atlantic City? 

— Yes. 

—That was June 9 or 10, was it not? A.—Yes. 
—So, would you say it had been discussed by you and 
others prior to July 12, 1937 on some seven occasions? A,—Yes. 

Q.—Is that correct? A.—I don’t know how it adds up, but 
it may haye been that many times. 

Tue Courr:—Let us call it seven, 

Mr. Lewin:—It is six or seven. 

By Mr. Lewin: 

—Let me hand you the minutes of this meeting of July 12: 
Will you refer to the minutes of July 12, 1937, which are the 
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minutes of the meeting at which the list was approved, and see 
if the committee of which Dr. McGovern was chairman did not 
report? «|.—It did. 

Q.—And did he not adopt as his report the report prepared 
by Dr. Verbrycke? A—Yes. 

Q.—And was not that adopted by Dr. McGovern’s committee 
oF auch you were a member, as the report of the committee? 
A—Yes. 

Q.—Is it not true that in the report the following appears 
with regard to Group Health: 

“Active opposition is possible at present. Whether it is advis- 
able is another matter, unless some substitute plan can be 
suggested” — ; 

Mr, Leahy:—Just a moment. That report was not adopted. 

Mr, Lewin:—The witness has just testified to the contrary. 

Mr, Leahy:—I object, if your Honor please, because I know 
distinctly what counsel is directing the attention of the witness 
to. There were two reports. One report was adopted and the 
other was tabled. He is now directing the attention of the wit- 
ness to the one that was tabled. 

Mr, Lewin:—Your Honor, I did not ask him for the action 
of the Executive Committee on this report. I asked him whether 
this is not the report of the committee headed by Dr. McGovern 
and of which he was a member. 

Mr. Leahy:—No; you did not. 

Mr. Lewin:—I beg your pardon; I did. 

Mr, Leahy:—I will stand on the record. 

Tue Court:—Is that what you want to ask him? 

Mr, Lewin:—I pointed it out in the minutes. 

THE Court:—It will be understood. 

By Mr. Lewin: 

Q.—Is not this (indicating) what you and Dr. McGovern and 
Dr. Hooe and those others reported: 


“Failure to place a cooperative on the approved list of the Medical 
Society would automatically forbid any consultations by members of our 
Society. Any full time employees of the Corporation could probably 
easily fail to be put on the courtesy list of the hospitals for one reason 
or another without the fact of his connection with the cooperative being 
even mentioned. In fact, any combative methods would’ necessarily have 
to be camouflaged to the nth degree.” 


Am I right? A.—Are you right in what? 

Q.—That that was part of your report, or the report of the 
committee headed by the defendant McGovern. A.—Is this 
document that you are reading a letter addressed to Dr. 
McGovern by Dr. Verbrycke after he had relinquished his post 
as chairman of the Executive Committee? 

Q.—Is not this correct? Let us have no doubt about it. At 
the first part of that meeting did not this transpire— 

Mr, Leahy:—Why don’t you ask the witness? 

Mr. Lewin:—I am going to have him answer it from the 
minutes. 


By Mr. Lewin: 


Q.—Referring to the report which was prepared by Dr. J. 
Russell Verbrycke, who was then chairman of the committee 
on Medical Economics, it says: 


“Since that time the committee has met and studied and reviewed supple- 
mentary plans that Dr. Verbrycke and Dr. McGovern offered as a report 
to the Executive Committee tonight.” 


Is that correct? Does that appear there? A.—That appears 
there; yes. : 
Q.—Does not the language that I have read you appear in 
that yery report which Dr. McGovern offered as a report of his 
committee? d.—It appears in the letter from Dr. Verbrycke 
which was adopted only in principle. 
Q.—Was it not adopted as your report? A.—lIn principle 


only. 

Did you not testify that these minutes correctly reflected 
what transpired at that meeting? 4—If I did, then I qualify 
that answer. 

Q.—You now qualify it to say this is not your report? A— 
That is a report adopted in principle. It is not my report, 

, Q—Do you see any place in the minutes where it says that 
it was adopted only in principle? A—Did you not just read so? 

O.—I don’t remember it. (Reading) : 

“Which Dr. McGovern offered as a report to the Executive 
Committee.” Is there anything in there about offering it only 
in principle? A.—Yes. (Reading): “Was approved in principle 
by the Executive Committee at a subsequent meeting.” 

Q.—That was the original report, was it not, that was 
rendered on June 21, and does it not clearly show that? A— 
(Reading) “The secretary made a motion that this letter be 
accepted as a report of the subcommittee and be approved in 
principle,” 
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O.—That is the action of the Executive Committee, is it not? 
A,—That is the action of the Executive Committee. 

Q—Now I ask you whether the action of your subcommittee 
Was not to adopt that as your report?) A.—I cannot say that 
it was, because the report of the subcommittee was made extem- 
poraneously and at the time there had not been any formal 
meeting of the committee and no formal action taken. 

Q—Do not the minutes here show that that was offered as 
the report of your committee and accepted as the report of your 
committee ? 

Mr. Leahy:—Point it out, please. 

Mr, Lewin:—I have pointed it out a number of times. 

Mr, Leahy:—Oh, no; you have not. 

The Witness:—To get the picture, you have got— 

By Mr, Lewin: 

Q.—Now, wait. I have the picture. I want an answer to 
my question, Dr. Macatee. You answered yery glibly before. 

Mr, Leahy:—I object to the characterization. 

Tue Court:—I will not permit any such remarks as that. 

Mr, Lewin:—I am sorry, your Honor. I ask that the remark 
be withdrawn. 

Tne Court:—Please do not let it be repeated. 

Mr, Lewin:—Very well, your Honor. 

By Mr, Lewin: 


Q.—What is your answer to my question now? 
is the question? 

Q.—I want to know whether the report from which I read 
was the report of your committee which was offered as the 
report of your committee and taken by the Executive Com- 
mittee as the report of your committee? A.—It was a report 
offered by the chairman at that time without objection by other 
members of the subcommittee and adopted by the Executive 
Committee in principle only. 

Q.—Is not this true, that it contained the language that I 
have read? A.—Yes. 

Q.—Is it not true that when you said that failure to put a 
cooperative on the approved list of the Medical Society would 
automatically forbid consultation, were you not referring to this 
approved list, approved that very day or night, July 12, under 
Section 5? A—That is probably the list referred to there. 

Q.—And when you referred to failure to put a cooperative 
on the approved list were you not referring to Group Health 
Association? A.—I was not; the letter was. 

Q.—Is not that what the report was referring to? A—It was. 

Q.—Is it not true also that there was an amendment and only 
one amendment to the approved list that night which was offered 
for approval of the Executive Committee? A—I have no 
recollection of any amendment. 

O.—As a matter of fact, did you not object to Group Health 
Association on the ground that you thought it was an instru- 
mentality of the Federal Government? A.—On the occasion of 
the consideration of the approved list? 

Q.—Yes. A —Group Health Association was not considered 
in the preparation of the approved list. 

Q.—In these meetings prior to July 12, and on July 12, as 
disclosed by this report, was not one of your objections to 
Group Health Association that you regarded it as the Govern- 
ment coming into the practice of medicine? d.—That was one 
consideration. 

Q.—Then at this time you regarded Group Health Association 
as connected in some way with the Federal Government, did 
you not? A—yYes. 

Q.—And would you regard some of its doctors on the staff 
of Group Health as being connected with the Federal Govern- 
ment? Is that right? d—Yes. 

Q.—Is it not true that when this report was first brought to 
the attention—that is, the report on the approved list, that item 
read, as one of the groups to be approved, “Medical personnel 
connected with the Federal and Municipal governments within 
the District of Columbia or within ten miles thereof? Is that 
right? A.—That is true. 

Q.—If that list had been approved in that manner it would 
have carried— A.—Just a moment. 

O.—Wait a minute. 

Tue Court:—He has a right to explain his answer. 

Mr. Lewin:—He is trying to answer something else. 

The Witness:—No; I am not. I am trying to answer that 
particular question, because that particular No. 10 had to do 
with services by medical officers and set up with statutory 
rights behind them. 

By Mr. Lewin: 

O.—If item 10 had been approved as drawn, that you were 
approving of “medical personnel connected with the Federal 


A—What 
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Government,” it might have included Group Health Association 
and its members, might it not? A.—It might not. 

Q.—You say it would have, do you? A.—Oh. I see the 
drift of your question now. 

Q.—Just answer the question. Would it not? A.—Your 
question cannot be answered as put. 

Q.—If you had permitted this report to go through with 
that item 10 reading that you approved the medical personnel 
connected with the Federal Government, that might have car- 
ried with it the approval of Group Health Association and its 
members, might it not? 4.—It might have. I have no knowl- 
edge of its having been amended with that object in view. 

O.—But it was amended, was it not, and was not the amend- 
ment suggested by you? Am I right? A—yYes. I said, 
“employed by” rather than “connected with.” 

Q—Is this correct— A.—(Continuing) And the purpose of 
making the amendment was— 

Q.—I did not ask you that: 


“Dr. McGovern read the proposed list of approved organizations, groups, 
and individuals. Dr. Macatee suggested that the words ‘employed by’ 
be substituted for the words ‘connected with’ in item 10. With this 
change the list was approved upon motion duly seconded and adopted.” 


Is that correct? A.—That is correct. 

Q=—So that after such amendment went through the list 
could not be construed as approval of Group Health Association 
or its members, whereas before it might have been? A—The 
amendment had nothing to do with anything other than the 
grammatical construction of the document. 

Q.—Nevertheless the amendment had the effect that I have 
just indicated, did it not? 

Mr. Leahy:—I object. That is argumentative. 

Tue Court:—Yes; that is argumentative. 

A.—It is not my conclusion. 


By Mr. Lewin: 


O.—Is it not true that when that list was amended and was 
ready to be issued the following transpired in the minutes, 
directly connected with the list itself and without intervening 
colloquy whatever: 


_ “Dr. Raymond T. Holden Jr., inquired as to the personnel maintained 
in the proposed Group Health Association, Inc. Dr. Hooe pointed out that 
it was a separate individual corporation and would have to be approved 
as a single unit. As a matter of information Dr. Hooe would inquire 
if he was right in the assumption that this approved list would not have 
to be submitted to the Society, but from tonight would be filed in the 
secretary’s office. 


Does not that appear? A.—It appears. 

O.—Just in the way I have stated it, does it not? A—Yes. 

_Q.—So that Group Health Association was specifically con- 
sidered at the very time that the White List was approved, and 
in connection with it? A—Group Health Association was 
specifically considered and excluded. 

Q.—That is what I thought. A—Excluded from considera- 
tion in connection with the White List. 

Q.—Do you find anything that excludes it here (indicating) ? 
A.—(Reading) “Dr. Holden inquired as to the personnel main- 
tained in the proposed Group Health Association. Dr. Hooe 
pointed out it was a separate individual corporation and would 
have to be approved as a single unit when it came up for con- 
sideration for approval.” 

O.—Does it say “when it came up for consideration’? A.— 
No; but that is the meaning of it. 

Q—I think you testified that the reason it could not be 
approved then was because it had not made application for 
approval; is that right? A-—That among other things. _ 

Q.—Did you not know that at that time it had been in exist- 
ence as a corporation some five months? A.—I did not. I 
don’t know how Jong it had had corporate existence, I had 
known of it only since about the middle of May. 

Q.—Did you not know that in June and July it was an 
organization seeking medical personnel? A—1I did not know 
whether it was then seeking medical personnel. : : 

Q.—Had not Dr. Brown told you that in his meeting with 
you on June 24? A.—He said that eventually it would seek 

dical personnel. : 
on pid he pot ey. aed were seeking medical personnel then? 

—I don’t recollect that. 

49 -Did you not know they shad already approached Dr. 

Neill and asked him to come with the staff? A—I had no 
dge of that. 

ed you not say when you went down to see the he 

sentatives of Group Health that you understood approaches 

been made to your members, on July 26? wane diet 

Q.—So you knew on July 26 that they were seeking medic 
personnel? A,—Obviously I did. 


Q.—Do you think you gained that information between July 
12 and July 26? A.—I don't know how I gained the information. 

Q.—Dr. Macatee, did you not know on July 12 that they 
were seeking medical personnel and had been approaching some 
a your members? A.—I couldn't testify to that to save my 
ife. 

Q.—You would not deny it? A—I cannot deny it; no. 

Q—If they were seeking medical personnel, would not this 
have been the most suitable time of all to decide whether to 
put that organization on the approved list or not? 

Mr. Leahy:—I object as argumentative. 

Tue Court:—Objection sustained. 


By Mr. Lewin: 


Q.—Was not the purpose of having an approved list to guide 
your members as to whether or not they could join up with or 
participate in certain organizations? A—lIn certain organiza- 
tions, but not Group Health Association. 

Q.—That is what you said. But I ask you whether or not 
the whole purpose of the approved list was not to guide your 
members as to whether they could join or not? 

Mr. Leahy:—Join what? 

Mr. Lewin:—Organizations. 

A.—The whole purpose of the approved list was in Chapter 9, 
Article 4, Section 5, which had to do with something else 
entirely, unrelated to Group Health Association. 

Mr. Lewin:—I move that that be stricken as not responsive. 

Tue Court:—You asked him what the purpose was. 


By Mr. Lewin: 


Q.—I asked you whether it was to indicate to your members 
whether they could participate with certain organizations. A— 
My answer would have to be something of a recital, and that 
is that the amendment to the constitution began in January 1936, 
and it was amended in January 1937. 

Mr. Lewin:—I do not think that is responsive, your Honor. 
I move that it be stricken as totally unresponsive. 

The Witness:—And that it is— 

Mr. Lewin:—I have a motion pending. 

Tue CourT:—Just a moment, Doctor. It is not always pos- 
sible to answer a question yes or no. It may not give a correct 
impression. [I think it is well, if he can answer yes or no, to 
do so, and then make any qualifications or explanations that 
are necessary. After all, it does not make much difference 
how you approach the answer. He was giving you his under- 
standing of the purpose. You asked for the purpose. He was 
explaining to you the purpose as he understood it. 

Mr. Lewin:—I most respectfully submit that the witness was 
giving me a history. 

Tue Court:—I think the Doctor was getting away from the 
purpose. 

The Witness:—My next sentence would complete the history. 

Mr. Lewin:—I do not want the history. I move that all that 
history go out. 

Tue Court :—He told you the purpose, and that is what you 
were after. Suppose you put another question. 

By Mr. Lewin: 

Q.—I will ask you this, whether it would not have been a 
more suitable time to put the organization on or off that list 
when they were in the formative stage and going around trying 
to get medical personnel, if you wanted to guide your own 
members? A.—It may have been a suitable time, but we did 
not have sufficient information about it to know at that time. 

Q.—Now, Doctor, you said that one of the reasons it could 
not go on the approved list was because it had not applied 
for approval. A.—Did I say that? 

O.—That is what I recollect. Did you not say that? What 
is your answer? A.—I would rather say that in my report 
I said so in September. : 

Q.—Did you not testify here on Friday that that was the 
reason you could not put it on the approved list? A.—My 
memory fails me there, sir. . 

Tue Courr:—Suppose you ask him now and save time. 

By Mr, Lewin: 

Q.—What is your answer now? Was that the reason you 
could not put it on the approved list, or one of them? Will 
you answer that question? A—The answer is that it is bound 
up in the fact that at that meeting the special committee was 

arged to go down and have another tall with pe Health 
Association to see if we could not reach some accord. | 

Mr. Lewin:—I object, and ask that the answer be stricken 
as unresponsive. 

Tue Courrt:—Have you got the record there? 

Mr. Lewin:—yYes, sir. 


U.S.A. us. 


By Mr. Lewin: 

O.—Did you not testify as follows: 

“Q.—Did that approved list, as it came before the Executive 
Committee on July 12, 1937, have anything whatever to do with 
the approval or disapproval or Group Health Association, Inc.?” 
And you answered: 

“A.—It did not. 

“OQ—Why not? 

“A,—Because Group Health Association had not been at a Stage of 


development where it had asked for approval or where approval could be 
given, for lack of information,” 


Was that your testimony? A—That sounds like it. 

Q.—Can you tell me what other organizations that were 
approved and put on the approved list asked for approval at 
that time? d—None. I say, none, Mr. Lewin. I am not 
sure about that. 

Q.—That is your best recollection, is it not? A.—I was not 
a member of the committee that received applications for 
approval, so I just don’t know. 

Q.—Application for approval was not a condition precedent 
to getting on that approved list, was it? A.—Not this one; no. 

Q.—As a matter of fact, Dr. McGovern was going out into 
other states to round up the list himself, was he not? A.—I 


don’t know how to answer that, because it is not within my 
own knowledge. 


By Mr. Lewin: 


Q.—Don’t the minutes on that occasion show this, Dr. 
Macatee? 

Mr, Leahy:—What meeting? 

Mr, Lewin:—July 12, 1937. 


“Dr. McGovern stated that he requested the various county medical 
socicties in Virginia and Maryland, within ten miles of the District of 
Columbia, to send him a list of their membership. He was not very 
successful by letter and intended to contact the secretary personally. He 
added there were a few physicians practicing medicine in the District of 
Columbia who were on the rolls of the Society. The Society’s office was 
busy at the present time checking the list of physicians and surgeons as 
classified in the newest telephone directory and the Commission on Life 
Insurance has been approached to obtain a list of all associates in the 
District of Columbia. 


Doesn’t that appear? A.—It does. 

Q.—Doesn’t that rather indicate that the committee itself 
was the one that was seeking applicants for approval, for the 
approved list, and not waiting for applications to be made to it. 

Mr. Leahy:—Objected to as argumentative. 

Tue Court :—Sustained. 

By Mr. Lewin: 

Q.—So, would you say now that the failure of Group Health 
Association to apply formally was any reason for not including 
it on the approved list? .4—That was still a good reason, 
though not the controlling reason. 

Q.—What was good about it? A—It was true. 

Q.—You still say it was true, that one of the reasons for 
leaving Group Health off that list was because it didn’t apply? 
A—I said that was true. The controlling reason was we 
hadn’t come to the point where we could approve or disapprove 
of it finally. 

Q.—As a matter of fact, Dr. Macatee, wasn’t it true that 
Group Health Association had made more of an application to 
you for that purpose than any of these other people who had 
been approved? 

Mr, Leahy:—Objected to as argumentative. 

Tue Court:—I didn’t get it. 

Mr, Lewin:—I asked him if Group Health Association hadn't 
pate more of an effort to get on the approved list than these 
others, 

Tue Court:—I think the evidence here shows what if any- 
thing they had done. 


By Mr. Lewin: 


Q.—Let me see if I can make this more clear. As a matter 
of fact, hadn’t Dr. Brown said he was anxious to go along with 
the District Medical Society, prior to July 12, 19372 A—That 
may have been one of his statements at the meeting, 

Q.—And hadn’t Mr, Penniman said in substance that same 
thing; that he was anxious to go along with the Medical Society 
and have your approval? A—He may have said it. F 

O.—Now, when you acted as spokesman on July 26, 1937, in 
the meeting with the Group Health Association trustees, I think 
you said that the meeting’s minutes herein correctly reported 
that meeting, did you not; that was the meeting of July 26? 
A.—That statement was extemporaneous and, as transcribed, 
a along with my general thought that I wished to express 
therein, 
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Q.—Didn't you say this to the Group Health trustees at 
that time: 


“The principal difficulty that we are facing at the present time also 
is the knowledge of certain members of the District Medical Society have 
been approached with a view to serving certain organizations in a medical 
capacity and professional capacity’; and then, skipping a little: 

“There is another provision which prohibits members of the Medical 
Society from lending their assistance to any corporation, group or 
individual under a contract until the practices and purposes of the 
organization have been approved by the Medical Society” et cetera. 


You said that? 

A—Yes. 

Q.—Wasn't this the other provision, this section 5, under 
which this approved list went out on July 29? A.—I don't 
know whether it was section 5 or section 2, 

Q.—Isn’t section 5 the one that prohibits members of the 
Medical Society from lending their services to any corpora- 
tion, group or individual unless the practice and purposes have 
been approved? A.—Yes, that is the provision of section 5. 

Q.—Then you were calling section 5 to the attention of the 
Group Health Association as early as July 26, 1937? A.—Yes. 

Q.—You were calling their attention to it in connection with 
the information you had that Group Health Association was 
seeking a staff and had approached members of the Medical 
Society? A—Obyiously. 

Q.—Is that right? A—Yes. 

Q.—Now, on July 27, isn’t it correct, that the resolution to 
send the so-called white list to the members of the Medical 
Society of the District of Columbia was amended so that it 
would be sent to all the hospitals as well? A.—If the record 
shows so. 

Q.—Aren’t you familiar with that record? AW—No, not that 
familiar. 

Tue Court:—There isn’t any question about that, is there? 

Mr. Leahy:—No, whatever it was; I know there was such 
a provision. 

The Witness:—Yes, that states so in the minutes. 

By Mr. Lewin: 


Q.—That amendment was adopted on July 27? A.—Yes. 

Q.—Now, on July 29, the so-called white list was issued for 
the first time? A—I have heard evidence here to that effect. 

Q.—Wasn't it sent out with two letters dated July 29, signed 
by the Secretary of the District Medical Society? A—There 
appears to be such a letter. 

Q.—And didn’t the first of these letters read as follows: 


“Dear Déctor: 


“Tt may have come to your attention that there is an organization or 
organizations that are interested in gaining medical personnel. Your 
attention is called to Chapter IX, Article 4, Section 5 of the Constitution,” 


quoting it in full. 
Isn’t that what it says? A —Yes. 
Mr. Leahy:—It says more than that. 
Mr. Lewin:—Yes, it does: 
“You are particularly urged to submit to the C. C. & I. N. Com- 


mittee, pursuant to the Constitution, any and all contracts, written or 
verbal, under which you may contemplate giving your services’? 


A—It says that. 

Q.—That letter which carried the white list with it refers 
to an organization or organizations that are interested in gain- 
ing medical personnel, does it not? A.—Yes. 

Q—Would you say that one of those organizations was 
Group Health Association? A—Presumably. 

Q.—So that whether it was directed to Group Health Associa- 
tion on July 12, or not, it was plainly directed to Group Health 
on July 29, 1937, the first time it went out? A.—That among 
others. 

Q.—Now, at this very meeting on July 29, didn’t you make 
that fact abundantly clear? Didn't you say this with regard to 
Group Health Association (handing witness minutes and indi- 
cating) ? 

“Tt was his impression, gained from contact with certain individuals, 
that they are highly intelligent people who have profoundly studied this 
subject, who are aware of all the social currents flowing through the 


country with respect to the relation of the medical profession and the 
people, They are aware of what has been done elsewhere and the results.” 


Did you say that or words to that effect? A—My answer 
is that these minutes, taken down in longhand, had been shown 
not to express my thoughts so often that I hesitate to say they 
are, or that I did say that; but that was my opinion. 

——That was your opinion, and you have no reason to doubt 
a, eas Fok ier vs * 
—When you were about “ 
a Lis about the sponsors of Group H 
Yes. 


ple,” weren't 
th Association? 
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Q.—And didn’t you say: 


“My fecling is that this is a group of responsible, honest, rather 
public-spirited people, who are undertaking to do something for the 
benefit of their associates in office. They are convinced and have secured 
what they call competent legal advice that they are on secure legal ground. 
They have by reason of their knowledge of similar projects elsewhere 
become convinced that wherever such organizations spring up they almost 
consistently receive the antagonism and the animosity of the local medical 
profession,” 


Didn't you say that? A.—Probably. 

O.—And when you were speaking of these “projects” weren't 
you referring to the Ross-Loos Clinic and other prepayment 
plans such as that? A.—Presumably. 

Q.—Didn't you say also: 

“Dr. Macatee added that he was of the opinion that their desire to 
avoid publicity in this matter was due to their knowledge of that fact’? 


A.—Probably. 

Q.—And by that didn’t you mean the reluctance on the part 
of the Group Health people to open their doors to give you 
the contract with H. O. L. C. was due to the fact that they 
knew by reason of their knowledge of “similar projects else- 
WHET sa daeey bay sores hats that wherever such organizations 
spring up they almost consistently receive the antagonism and 
animosity of the local medical profession.” Isn’t that what you 
meant? A.—I think that is why they proceeded with their 
organization without our cooperation and advice before they 
asked for it. 

Q.—And you seemed to feel that they were somewhat reason- 
able, knowing of the antagonism of the local medical society, 
in being a little cautious in putting all their information in your 
hands? A.—Yes. 

Q —Didn’t you say this, following your discussion of Group 
Health Association, and as part and parcel of it: 


“Dr. Macatee added that there is now available a list of corporations 
and organizations and persons employing physicians in a contractual rela- 
tionship, prepared under provisions of the constitution and by-laws. He 
urged the members to take the list and examine it carefully and familiarize 
themselves with the contents.” 


Did you say that? A.—yYes. 

Q—And when you urged this examination of the list, and 
urged the members to familiarize themselves with the content, 
erent you referring to this approved list issued July 29? 

—Yes. 

Q.—Weren’t you calling attention to its contents in connec- 
tion with their attitude toward Group Health Association? 
A—Yes, because the adoption of the white list had been on 
account of our experience in another matter, and we finished 
up that business in order to save us further headaches of the 
same sort. 

Q—Is this also the fact too: that after you talked that 
way, Dr. Sprigg reread a recommendation of the Executive 
Committee which was adopted? 

Mr. Leahy:—What date is that? 

Mr. Lewin:—July 29, 1937. 

The Witness:—Yes. 


By Mr. Lewin: 

Q.—And didn’t that resolution have to do with Group Health 
Association? A.—It did. ; 

O—And then didn’t the Secretary say, without any other 
subject matter intervening between Group Health and what he 
said, this: 

“The Secretary stated that it was the duty of the Society’s office to 
fulfil instructions from the Executive Committee to supply each member 
of the Society with a copy of the approved list that had been prepared, 
pursuant to Chapter IX, Article IV, Section 5 of the constitution. He 
pointed out that they were being mailed by registered mail. He announced 


ber wishing to secure his list tonight could do so by applying 
a dies Canta office and signing for same, which would aid in the 


distribution”’? 


A.—And the two statements had no connection with each 
r. : 
ete oe: one follows the other? A.—The minutes are 


ivided to show divisions of subjects. 
Sea cae any subject matter that intervened between 
the matter concerning Group Health Association and_ this 
matter? A.—Nothing appears in the minutes, but it might 
very well be and appear that taking up another item the 
ary said thus and so. 

SO But you don’t know about, that? A.—No. 

O—Mr. Leahy went, over with you, I age 9 a citer 
which the defendant Sprigg prepared in ae ill zs p 
addressed to each one of the hospitals: am I right?) A.— ean : 
give direct testimony about that, because I wasn’t present a 


the meeting when this thing was discussed. 


QO.—Didn’t that letter start off by calling attention to this 
section 5? 

Mr. Leahy:—The witness said he had no knowledge of it. 

Mr. Lewin:—I know he said that, but the Court has indi- 
cated that we may read portions of the minutes. 

Tue Court:—Yes, you may read them, but if the witness 
says he has no knowledge on the subject he can’t testify to it. 

The Wéitness:—If you put the letter before me I can say 
“T suppose that might be the letter,” but I wasn’t present when 
it was presented and considered. 


By Mr. Lewin: 


Q—yYou were present on Nov. 3, 1937? A—I think I 
was not. 

O.—Didn’t you testify this morning with regard to the reso- 
lution of the defendant Willson, seconded by the defendant 
Christie? A.—I couldn’t have testified as a direct witness, 
because I wasn’t present on that occasion. 

Q.—I ask you whether that resolution, which was certainly 
introduced again through your testimony, whether that resolu- 
tion didn’t say that the District Medical Society had an apparent 
means of hindering the successful operation of Group Health 
Association if it could prevent the doctors from being received 
in the local private hospitals, and then didn’t the resolution refer 
directly to section 5, the same section adopted in March, and 
under which the white list went out in July? A.—I have no 
direct knowledge of that document; I would have to appeal 
to the record. 

Q—Let me come back to that meeting which you had with 
ae ee Health trustees on July 26. You remember that? 

—Yes. 

Q—lIsn’t it true that at that meeting you quoted somewhat 
from the principles of ethics? A.—Yes. 

Q.—Did you follow that up by pointing out that they might 
have difficulty in having and getting consultations? A.—Yes. 

Q.—And didn’t you point out that they might have difficulty 
in getting hospital accommodations, because of the principles 
of ethics, medical ethics? A—I am not clear about that. 

Q.—Wasn’'t one of the principles of medical ethics, to which 
you directed their attention, certain criteria for making con- 
tract practice ethical? .A.—Yes. 

Q—And didn’t one of them include this “free choice of 
physicians”? A.—Yes. 

O.—Now, isn’t it true that in June 1937 the American Medi- 
cal Association had amended its principles of ethics so as to 
include what it thought was a definition of “free choice of 
physicians”? A.—yYes. 

O.—And isn’t it true that you failed to bring that definition 
to the attention of the Group Health representatives when you 
met with them? A.—TI did fail to bring it to their attention. 

Q.—Didn’t you consciously fail to do so? A—I did. | 

Q.—And because you wanted to withhold from them this 
more liberal definition of “free choice’? A—No, the record 
will show that it was withheld because it was ambiguous, had 
just been adopted; we didn’t know the purport of it. 

Q—And isn’t it true that because it was ambiguous, you 
refrained from giving them that information? A.—I did. | 

O.—But tried to leave them with the impression that this 
prohibition against free choice was a clear and unambiguous 
thing? A—You are asking me now to recall motive? 

QO.—I am asking you whether that was not your intent to 
withhold from them this recent amendment to the principle of 
free choice, and to leave them with the impression that contract 
practice was condemned because of a clear meaning of free 
choice? A.—If you want the best of my recollection I will say 
that I did not have any such intent, and to the best of my recol- 
lection I discovered this newly adopted item after the thing. 

Q.—Dr. Macatee, weren’t you present at the House of Dele- 
gates in Atlantic City in the early part of June, when this very 
amendment pertaining to free choice of physicians was enacted? 
A.—I was present at the meeting but I might not have been 
present at the session; more likely I was otherwise engaged 
at the time. 

O—Is it your thought that you forgot this on July 26? 
A—Reading back on the record, I think I forgot all about it. 

O.—But you didn’t forget it on July 27, the very next day? 
A—Naturally, I would think over what I had said, trying to 
summarize what I had said extemporaneously and, looking over 
it, see what I had omitted, came across this thing and brought 
it to the attention of the Executive Committee. : 

O.—Didn’t you bring this to the attention of the Executive 
Committee one day after this meeting with the representatives 
of Group Health Association? 

“Dy, Macatee, in continuing, read an excerpt from the latest issue of 


the principles of medical ethics of the American Medical Association, 
having to do with the definition of free choice of physicians, as follows: 
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“‘The “free choice of physicians,” as applied to contract practice, is 
defined to mean that degree of freedom in choosing a physician which can 
be exercised under usual conditions of employment between patient and 
physician when no third person has a valid interest or intervenes. The 
interjection of a third party who has a valid interest or who intervenes 
does not per se cause the contract to be unethical.’ ” 


Q.—That would apply, would it not, to Group Health Asso- 
ciation? A.—No. 

Q—Wouldn’t that have some reference to Group Health? 
A—No, because the reference is to constituent or component 
units, local associations or societies. 

Q—Doesn’t it say that the “interjection of a third person 
who has a valid interest between patient and physician does 
not per se cause the contract to be unethical”? A —It does 
say so there. 

Q.—And doesn’t it define a “valid interest” as one where, 
by law or necessity, a third party is legally responsible either 
for cost of care or for indemnity, and doesn’t it supply the 
definition of “intervention” as the voluntary assumption of par- 
re or full financial responsibility for medical care? A—It 
oes. 

Q.—And wouldn't that definition cover Group Health Asso- 
ciation as one who intervenes? A.—Under the law of necessity? 

Q.—No, not under the law of necessity. It says “voluntary 
assumption: voluntary assumption of partial or full financial 
responsibility for medical care.” Wouldn't that fit Group Health 
Association exactly? A.—You will have to apply the definition. 

Q.—And then doesn’t it continue: “Intervention shall not 
prescribe,’—I guess that means forbid; “endeavor by component 
or constituent medical society,’—I guess that means members 
of the A. M. A., doesn’t it? A—Yes. 

Q—‘To maintain high quality of service rendered by mem- 
bers serving under approved sickness service agreement between 
such societies and government boards or bureaus and approved 
by the respective society.” A—That is the controlling phrase 
there. 

Q—In other words, when the local society does it and 
approves it that throws out this “free choice of physicians”? 

—Yes. 

Q.—You get free choice of physicians when the local society 
approves it, but you may not have such free choice when 
something like Group Health does it, is that it? A—I will 
have to leave it to you to interpret. 

Q.—Doesn’t this follow immediately afterward: 

“The ambiguity of the situation was immediately apparent. 

“Dr. Macatee said that he certainly did not read this at the time of 
the meeting with the H. O. L. C. unit. He did, however, read on that 
occasion extensively from the principles of medical ethics under which 
the medical profession is bound, showing that the project as at present 
constituted could not be expected to be approved by the Medical Society 


of the District of Columbia, the local unit of the American Medical 
Association.” 


Is that right? A.—Yes. 

Q.—So at that time you had enough information to be very 
definite that Group Health could not go on your approved list, 
didn’t you? A —That was my opinion. 

Q—And that was July 27, 1937? A—yYes. I told them 
so on the 26th. 

Q.—About two weeks after the white list was approved and 
two days, before it issued? A —That is the way the dates fall. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—I want to ask you to identify this letter of Noy. 21, 1938. 
I don’t believe that was offered in evidence. I will ask you if 
son on identify that as one which you received from Dr. Kerr? 

—Yes. 

Mr, Leahy:—This letter is Novy. 21, 1938, on the stationery 
of Dr. Harry Hyland Kerr, 1744 N Street Northwest, Wash- 
ington, D. C.: 


“DEFENDANTS’ EXHIBIT 46 
“Dear Dr. Macatee: 


“The Senior Surgical Staff of the Garfield Memorial Hospital unani- 
mously recommend to the Advisory Committee and to the Board that 
courtesy surgical privileges be denied to Dr. R. E. Selders, 

“The Surgical staff believes that, though Dr. Selders has a competent 
post-graduate degree in Surgery, his experience has been limited to one 
year as resident in a non-teaching hospital in a small Massachusetts city, 
and is not sufficient to qualify him to take care of the surgery that may 
arise among 2,000 or 3,000 people. 

“Sincerely yours, 
H. H. Kerr 
“for the Staff.” 


By Mr. Leahy: 

O—Doctor, your attention was also called to a question- 
naire. Do you recall that line of questions, from Dr. Warfield’s 
committee? A—I recall Mr. Lewin’s questions regarding it. 


QO.—Did you ever hear of the questionnaire from Dr, War- 
field’s committee before you were asked about it here? 4.—No, 
sir. 

Q.—Was any questionnaire ever received by the staff of 
Garfield Hospital? A—Not to my knowledge. 

Q.—Was any questionnaire ever submitted, to which answers 
were made, coming from that committee, to the best of your 
knowledge? A.—Not within my knowledge. 

Q.—You were also asked with reference to certain language 
which was used by somebody in connection with the approval 
of Dr. Selders, or the attitude of Garfield Memorial Hospital 
toward the District Medical Society, and that answer which 
was stated in a letter, I think, or in a resolution to the effect 
that you would be aiding and abetting Group Health Associa- 
tion: do you recall that language; that series of questions 
asked on cross examination in this record? A.—No, Mr. Leahy, 
I don’t quite get that. 

Mr. Leahy:—That was contained I think in a statement which 
was shown you with Dr. McGoyern’s report or recommenda- 
tion. Could I see that? 

Mr. Lewin:—Yes, indeed. 

Mr, Leahy:—It was admitted as U. S. 499: it is a letter 
from Dr. McGovern to Mr, Aspinwall, dated Sept. 17, 1937. 


“The following is the recommendation of the Advisory Committee of the 
Medical Staff to the Board of Directors of Garfield Memorial Hospital: 

“Pending the settlement of the question raised as to the ethical status 
of Group Health, Inc., and pending further study of the professional 
qualifications of Dr. Raymond E. Selders, that he be not granted courtesy 
staff privileges at the Garfield Memorial Hospital, except of course, in a 
real emergency.” 

“The reason prompting this recommendation is the fact that Group 
Health Association, Inc., a lay corporation is considered unethical by 
the Medical Society of the District of Columbia, and its legality is being 
questioned. Dr. Selders has been hired by Group Health Association as its 
surgeon. It is the opinion of the Advisory Committee that if the Garfield 
Hospital allows Dr. Selders courtesy privileges that it would be placed 
in the light of aiding and abetting Group Health Association, Inc.” 


The Witness:—I remember that letter now, yes. 

Q—Now, do you recall to what the Advisory Committee 
referred when it used the phrase “aiding and abetting Group 
Health Association’? A—I think that answer can best be 
stated by the Board of Directors, acting upon that, decided 
that they would not admit Dr. Selders to courtesy privileges 
because of the alleged illegality of the outfit; and that to have 
done so the hospital would be put in a position of aiding and 
abetting an illegally operated corporation. 

Q —And is that what operated to the dictation of that letter 
at that time? A—That letter could not be considered as a 
dictation; it was merely a recommendation to its board of 
directors. 

Q—You will also remember that you were asked whether 
or not your definition of an “emergency” had been used in 
other hospitals in the city. I want to ask you whether when 
you drew up that definition for Garfield you had in mind other 
hospitals in the city of Washington? A—I had in mind 
nothing except that nobody would be excluded from the hospital 
if they came there in an emergency and were without the 
attendance of a doctor on the courtesy staff, so that the hospital 
would not be in the position of excluding anybody or being 
unfair or doing harm to anybody; and it would be so that 
everybody would be permitted to attend to a real emergency. 

Q.—Did you give instructions to anybody to send out your 
definition of an “emergency” to the other Washington hospitals? 
A—JI never had any idea that it would go beyond the point 
of our own institution. 

Q—Do you recall whether—and I want to see if I can 
straighten this out in just a minute—in the minutes of July 12, 
1937. Do you recall whether Dr. Verbrycke had submitted a 
report while on the Economics Committee of the District Medi- 
cal Society or the Chairman thereof? A.—Yes, I have seen 
that report somewhere. It was a number of pages, and I 
remember seeing it; I don’t remember the contents. 

O—June 21 was the date that was submitted, was it not? 
A—I don’t know. 

O—All right, now, was Dr. Verbrycke, on July 12, in office 
in any committee at all in the District Medical Society? 4—He 
was not. 

O—Your attention is directed now to Dr. Verbrycke’s letter 
Vine was made part of these minutes. Doesn't it show and 
read: 

“T have no longer any official status, but I am deeply interested in the 
entire subject, and since I was the author of the original report which 
has been approved by the Executive Committee, I ask your leave to 


submit some further thoughts with the hope that they may be of some 
slight help.” 


Is that correct? 4A.—Yes. 
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432 WES. a. USs> AA: 


Q.—Do you recall having looked at the opening sentence of 
that Verbrycke letter wherein he said he had no longer any 
official office and his reference to the report which he says has 
been approved in principle by the Executive Committee? 4.— 
Yes, 

O.—Why? <A.—I thought you only asked if I remembered 
looking at the opening remarks in the letter. 

O—Yes. Now, having done that, do you recall what_it 
was that was approved by the Executive Committee? A.—He 
refers in his letter to his report of June 21. 

O.—Will you look to see if anywhere in the minutes you find 
anything indicating what action the Executive Committee took 
with reference to this particular letter? Kindly look at the 
top of page 5, and see if it refers to Dr. Verbrycke’s letter. 
A—J think it does. 

OQ.—What happened to it? 

Mr. Lewin:—Is he going to read from the minutes? 

The |Vitness:—I made a motion to the effect that the supple- 
mentary report of the subcommittee be received and be held 
on the table for future consideration, after the report of the 
subcommittee. That was seconded and adopted. 

Q—Do you recall now whether at any other time the report 
was ever taken off the table for action? A.—I don’t recall; 
that is my independent memory. 

Q—Doctor, I want to ask you if there is any principle of 
medical ethics whatever which has anything to do with hospi- 
tals; their maintenance or their administration, so far as the 
medical profession is concerned. 

Mr. Lewin:—Objected to. The principles of ethics are in 
evidence; they have been read, and speak for themselves. This 
is not a reference to them. 

Tue Court :—I think so. 

Mr. Leahy:—Well, I didn’t want to read them again if I 
could avoid it. 

Tue Covurt:—Well, you are not going to read them, are you? 

Mr. Leahy:—No, I am not going to read them. 

By Mr. Leahy: 

Q.—Doctor, I want to show you the minutes of May 12, a 
special meeting of the Executive Committee of the Medical 
Society of the District of Columbia, held at half past seven in 
the evening. Will you kindly look at these and tell us whether 


or not you can recognize them as the minutes of that meeting? 
A.—trThese look like the minutes. 

Q.—Do they have anybody’s signature on there that you 
recognize? A —That is the signature of Dr. Conklin, the 
secretary. 

Mr. Leahy:—I want to offer in evidence these minutes of 
the meeting of May 12, and just read them briefly to the jury. 
Will you kindly mark them? 


By Mr. Leahy: 


O.—Is that this white list that came out on July 12? A—Yes. 
Q.—This was May 12: Doctor, so far as you know, had 
anybody in the District Medical Society ever heard about 
G. H. A. on May 12, 1937? A—Not to my knowledge. 
Q.—Had you? A.—I had not. 


y, Gen ihere you on the Executive Committee on May 12, 1937? 
—Yes. 


“Dr. F. X. McGovern, Chairman of the Subcommittee to prepare an 
approved list in accordance with the provisions of Chapter IX, Article 
IV, Section 5 of the constitution was recognized. 

“The various items were considered seriatum as follows: 


“1, All member of the Medical Society of the District of Columbia. 

“2. Medical staffs of all hospitals, institutions and clinics, each member 
of which has been approved by the Medical Society of the District of 
Columbia, and/or the American College of Surgeons, the American Medical 
Association, the American Hospital Association, in the District of Columbia 
or within ten miles thereof. 

“Tt was agreed to amend recommendation No, 2 as follows: 

“Medical Staffs of all hospitals, institutions and clinics, each member 
of which has been approved by the Medical Society of the District of 
Columbia.’ 

“3. The United States Government, medical personnel on duty in the 
District of Columbia or within ten miles thereof, namely, i. ¢., the United 
States Army, Navy, Public Health Service, and the Veterans Adminis- 
tration. 

“4. The Health Officer and attached medical personnel. 

“5, Membership of the District Medical Society. 

“6, Membership of the Homeopathic Medical Society, 

“7. Members of the Montgomery County (Md.), Prince Georges County 
(Md.), Fairfax County (Va.) and Arlington County (Va.) medical 
societies, who reside within ten miles of the District of Columbia. 

“8, Members of the Alexandria Medical Society. 

“9, The following So eT Cal ’ 

“1, Washington Industrial Accident Climic. 

“2, Veaulene Medical Building Workmen's Clinic, 

“3, Northwest Insurance Clinic. . ‘ 

“4. Union Market Workmen’s Compensation Clinic. 

“5, Market Compensation Accident Clinic, 
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“6, Washington Compensation Accident Clinic. 

“7, Washington Insurance Clinic. 

“8. Harry M. Lewis Clinic. 

“9, First Aid Station. 

‘Discussion on the recommendation No. 9 was participated in after the 
reading of the other reports. 

“10. All medical personnel connected with the Federal or municipal 
government within the District of Columbia or within ten miles thereof,” 

“Dr. Daniel Borden was of the opinion that this should not be included, 

“Others could see no objection to this subdivision. 

“11, Membership of the Medico-Chirurgical (Colored Medical Society). 

“12, Membership of the Robert T. Freeman Dental Society (Colored 
Dental Society). In the consideration of item 9, Dr. W. M. Sprigg stated 
he thought the clinic should be listed temporarily.” 


By Mr, Leahy: 

Q.—Now, Doctor, these clinics, they appear in the approved 
list of July 12? A.—I think so. 

QO.—Were these clinics of long standing in the District of 
Columbia or otherwise? A.—Ever since the passage of the 
industrial compensation law. 

O.—And had they or had they not, those clinics, been before 
the District Medical Society on their purpose, maintenance 
and operation been or been not approved?) A.—They had been. 

O.—The others mentioned in the approved list refer to just 
what the list states, the hospitals, et cetera, in the District of 
Columbia, and their staffs, and those within ten miles of the 
District. I am not going to take the time to read, refer back 
to the minutes of July 12, but I ask you, Wasn't it then and 
there stated that that list was incomplete, that this was not a 
complete list? A—It was. 

Q—As a matter of fact, was the Washington Sanitarium in 
Takoma Park on that list? A.—It was not. 

O—Were there doctors practicing here in the District of 
Columbia who were not on that list? A—Many. 

Q.—Did it or did it not purport to be a complete list? A.—It 
did not purport to be a complete list. 

Q—And whether G. H. A. discovered that the Principles 
of Medical Ethics of the American Medical Association had 
been amended in June meeting of 1937, or not, did G. H. A. 
ever seek approval of the Medical Society? 

Mr. Lewin:—Wait a minute; that calls for a conclusion. 

Tue Court:—You mean did G. H. A. ever formally ask 
approval ?- 

Mr. Leahy:—Yes. 

Tue Courr:—If you want to ask him whether they ever 

_made formal application, he may answer that. 

By Mr. Leahy: 

OQ—I will adopt the Court’s question. Did the G. H. A. 
ever make to the District of Columbia Medical Society a formal 
application for approval? A.—It never did. 

Q.—There is one other thing. Under cross-examination you 
had your attention directed to the minutes of July 29. You 
made some answer in substance in effect to the end that the 
5 aed had no subdivisions as to topics. Do you recall that. 

—TI do. 

Q.—And your attention was directed to the reading of one 
entry which follows another entry in those minutes? A—I 
recollect that. 

Q.—And your attention was directed to the minute with the 
statement that there was no information intervening between 
these minutes. I will ask you if the minutes show a line 
between those paragraphs, showing that there was something 
transpired in there? A.—There is a line indicating a division; 
a typed line. 

Mr. Lewin:—Wait a minute. What is that? 

Mr, Leahy:—A typed line. 5 

Mr. Lewin:—Is there any subject matter or discussion that 
appears between the resolution with regard to Group Health 
and this statement of the secretary? 

Tue Court:—Let the jury see it. 

Mr. Leahy:—Yes. Let it be passed to the jury so they may 
see it. 

(Thereupon the minutes were passed among the jurors for 
inspection.) 

Tue Courr:—Is that all? c 

Mr. Leahy:—Yes. And I ask the same permission with 
respect to these minutes. If the jury will also look at the 
other pages to see where the breakdown comes. 

Mr. Lewin:—There is another page in the minutes I would 
like the jury to look at also. 

Tue Courr:—Yes, you may do that. 

Mr. Lewin:—I would like the jury to consider these three 
satay on this page, particularly the third one. 

Mr, Leahy:—You mean read them over? 2 

Mr. Lewin:—I would like to have them look over this state- 
ment of Dr. Macatee, and the subject matter of this here 
(indicating). 
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Tue Court:—I might say to the jury that Mr. Leahy is sick 
today; he will get out tomorrow. Counsel is going on with 
some matters meanwhile. 
TESTIMONY OF 
DIRECT 


J. FRANCIS 
EXAMINATION 


MOORE 


By Mr. Burke: 


J. Francis Moore said he had brought some documents of the 
Federal Home Loan Bank Board which were subpoenaed. 


THE BY-LAWS OF GROUP HEALTH ASSOCIATION 


Mr, Richardson then read the entire by-laws of Group Health 
Assn., Inc. beginning with “Article III. This dealt with Mem- 
bership Meetings and was amended May 25, 1937. 

Sections 2 and 3 also dealt with meetings and had been 
amended May 25, 1937, 

Sections 4 and 5 dealt with election of the Board of Trustees. 
Section 6 dealt with the right to vote and had been amended in 
May 1937 and in May 1938. 

Section 7 described a quorum. 

“Article IV dealt with the duties of the Trustees. 

Article V described the Officers. 


“Section 5. The Board of Trustees shall employ a competent, qualified 
Doctor of Medicine as the Medical Director, and such assistants, orderlies, 
nurses or other help necessary to the proper functioning of the 
corporation.” 


Section 5 of Article V was amended on May 2, 1938, to read 
as follows: 


“Section 5. The Board of Trustees shall contract for and in behalf of 
the members of this corporation, with physicians duly licensed to practice 
their profession in the District of Columbia, who shall render such service 
to the members as may be provided in said contract. One of said physi- 
cians shall be designated as the Medical Director, who, with the approval 
of the Trustees, may engage the services of such assistants, orderlies, 
piers or other help, in order to properly render the services contracted 
or. 


Article V was amended on May 25, 1937, to include the fol- 
lowing: 


“Section 6. The Medical Director shall render such reports as the 
Board of Trustees shall require.” 


Section 6 of Article V was amended, on May 2, 1938, to read 
as follows: 


“Section 6. The Board of Trustees shall in no way regulate or super- 
vise the practice of medicine by any physician wit whom it contracts for 
the care of members nor shall it in any way supervise, regulate or inter- 
fere with the usual professional relationship between such physician and 
his patient member, and every such contract entered into by and between 
spre cnn and the corporation shall contain a positive covenant to that 
effect, 


“Article VI dealt with Finance. 


“Article VII. 
“Dues. 
Section 1; 

“The dues for membership in this corporation shall be Three Dollars and 
Thirty Cents ($3.30) per month for married persons or single persons 
having dependents, and Two Dollars and Twenty Cents ($2.20) per month 
for single persons having no dependents, and shall be paid in advance 
semi-monthly, Where permitted, the corporation shall be given the right 
to require deduction for its use and benefit from the employee’s wages 
due him from any of the federal branches or agencies by which he or she 
is employed the amount of his current dues together with any payment for 
back dues owed to the corporation. 


That sectidn was amended on April 6, 1937, to read as follows: 


“Section 1. There shall be two classes of membership, i.e., (1) family 
membership; and (2) individual membership. Family membership shall 
include married or single members with dependents as hereinafter defined 
and the dues for membership of such class shall be $3.30 per month, 
Individual membership shall include married or single members having 
no declared dependents, and the dues for membership of such class shall 
be $2.20 per month.” 


Section 1 of Article VII was amended on Sept. 19, 1938, to 
read as follows: 


“Section 1. A member may have services procured for himself alone 
or for himself and any or all of his eligible dependents. A dependent is 
a member’s spouse or a person related by blood, marriage or adoption to 
the member and who is supported by and lives with that member. A child 
dependent is a dependent who has not attained the age of 21. 


“(a) Whenever a person ceases to qualify as a dependent of a member 
no further services shall be procured with respect to such person after 
the expiration of the month following the month in which he 
disqualified. 

“(b) Services shall be procured for and dues paid with respect to a 
child born to such member (unless previous notice to the contrary has 
been given the Association in writing by the member). For purposes of 
determining dues a child or other dependent shall remain a —— so 
long as he remains eligible, until written notice to the contrary is received 
from the member, Any increase in dues shall be effective the first day 
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of the month following the month in which such child is born, attains age 
18 or attains age 21, as the case may be. In the event of death of a 
dependent or notice that such dependent is no longer to have service, 
the reduction in a member's dues shall be effective on the first day of the 
succeeding month. In the case of the death of a member or upon his 
written notice to the Association of his resignation, all dues shall cease on 
the first day of the month succeeding such death or the effective date of 
such notice of resignation, and after the first of such month no further 
services shall be procured for the member's dependents. 


“(c) In case notice of withdrawal of a person from membership or 
withdrawal of a dependent is received in the office of the Association later 
than the tenth day of the month, the membership dues and the services 
shall cease or be decreased on the first day of the second month succeeding 
that in which such notice is received. It shall be the duty of every mem- 
ber to give written notice to the Association of any fact that would change 
the rate of dues or other monies payable by him. 


“(d) Whenever a member desires to have services procured for any 
dependent (except a newborn baby) who was not on Sept. 1, 1938 listed 
as a dependent in connection with his membership, he shall make applica- 
tion, tender $1.00 for application fee and, unless such dependent is 
rejected because of physical condition, such member shall thereupon be 
entitled to have services procured for such dependent. Such services shall 
be procured on and after, and the dues shall be increased on, the first day 
of the month succeeding the date of physical examination. 


“(e) Whenever any dependent desires and is eligible to become a mem- 
ber, such person may apply for membership, and such application shall 
be given preferred consideration. Medical examination in such cases and 
in other cases where circumstances are unusual, may be waived for such 
person and/or his dependents at the option of the Board of Trustees.” 


Section 1 (d) of Article VII was amended, on Oct. 3, 1938, to 
read as follows: 


“Section 1 (d). Whenever a member desires to have services procured 
for any dependent (except a newborn baby) who was not on Sept. 1, 1938 
listed by him as a dependent in connection with his membership, he shall 
make application, tender $1.00 for application fee and, unless such 
dependent is rejected because of physical condition, such member shall 
thereupon be entitled to have services procured for such dependent. Such 
services shall be procured on and after, and the dues shall be increased on, 
the first day of the month succeeding the date of physical examination.” 


Section 1 (b) of Article VII was amended on Noy. 21, 1938 
to read as follows: 
“Section 1 (b). Services shall be procured for and dues paid with 


respect to a child born to such member (unless previous notice to the 
contrary has been given the Association in writing by the member). For 
purposes of determining dues a child or other dependent shall remain a 
dependent so long as he remains eligible, until written notice to the con- 
trary is received from the member. Any increase in dues shall be effective 
the first day of the month following the month in which such child is 
born, attains age 18 or attains age 21, as the case may be. In the event 
of death of a dependent or notice, received prior to the 10th of the month, 
that such dependent is no longer to have service, the reduction in a 
member's dues shall be effective on the first day of the succeeding month. 
In the case of the death of a member or upon his written notice to the 
Association of his resignation, received prior to the 10th of the month, 
all dues shall cease on the first day of the month succeeding such death 
or the receipt of such notice of resignation, and after the first of such 
month no further services shall be produced for the member's dependents” 

“Section 2: 

“Members who join the corporation hereafter shall, for the first month, 
he charged dues for a full month if their application for membership is 
dated between the Ist and 15th of the month, and shall be charged dues 
for one-half month if their application is dated between the 16th and last 
day of the month.” 


Section 2 of Article VII was amended on Sept. 19, 1938 to 
read as follows: 


“Section 2. 

“(a) All members shall be required to pay a membership fee of $10 
which shall be paid for at the rate of not less than $1.00 per month. The 
first installment shall be paid not later than the due date of the member's 
first monthly dues following the adoption of this amendment. 

“(b) Upon full payment of the membership fee a suitable certificate 
shall be issued to the member. 

“(c) Such certificate may be transferred, upon the payment of a transfer 
fee in such amount as is fixed by Board regulations, to any person who 
is accepted as a member, provided that the person whose certificate is 
transferred is a person not indebted to the Association and is 2 member 
in good standing who (1) has been a member two years, or (2) who has 
become disqualified from membership because of severance from Govern- 
ment service or (3) who removes from the territory served by the Asso- 
ciation. The transferee of a membership certificate shall by virtue of 
such transfer be entitled to a credit of $10 toward his membership fee. 
On death of a member his certificate shall be non-transferable and shall 
be null and void. Whenever a member is no longer employed by the 
executive branch of the Federal Government, or moves from the area 
served by the Group Health Association, at the sole discretion of the 
Trustees, such person may be repaid his $10 membership fee or any por- 
tion he has paid the Corporation. 

“(d) Proceeds of membership fees shall, in so far as possible, be used 
only for purchase and maintenance of equipment and other property.” 


Article VII was amended on Sept. 19, 1938, to include the 
following: 
“Section 3, 


“(a) After Aug. 1, 1938, any person desiring to become a member shall 
ay arora application fee of $5, plus $1 for each dependent with 
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respect to whom he desires to have services secured and shall fill out an 
application on a prescribed blank or blanks. If, after review of application 
and medical examination of all the persons on whose behalf services are 
requested, the application is not accepted, this fee shall be returned, 
unless the person applying is otherwise eligible for membership and desires 
to become a member under conditions stated in the next subsection. 


“*(b) In the case of applications not otherwise generally acceptable by 
reason of the physical condition of the member or a dependent, the Asso- 
ciation, upon the recommendation of the Medical Director, may make spe- 
cial membership arrangements with such applicant with respect to the 
services to be procured for him by the Association.” 


Article VII was amended, on Sept. 19, 1938, to include the 
following: 


“Section 4. After Aug, 1, 1938 every member who desires to procure 
services for a dependent not listed as such shall make application on a 
prescribed form and pay a $1 application fee, which shall in no case be 
returned. If, after review of the application and medical examination of 
such dependent, the dependent is not generally acceptable by reason of 
physical condition, the Association upon the recommendation of the Medi- 
cal Director may make special membership arrangements.” 


Article VII was amended, on Sept. 19, 1938, to include the 
following : 


“Section 5. Membership dues shall for September 1938 and thereafter 
be payable the first of each month and shall be as follows: 


Single member or head of family........... Sinn Cbmawiee iver “Sara0 
Husband or wife...... mnainteventow siemra ante vee Rite Gis iv.s was 1.80 
Child dependents under 18 (one or more)..........++ Te 1.00 
Child dependents, 18 to 21 (each)..........++- Wate tales es 1,00 


Adult dependents over 21 (each).......seseeeceeeesees 2,00 


New memberships shall become effective and dues payable on the first day 
of the month following acceptance of the person for membership or upon 
the 16th day of the same month if the Board so directs.” 


Article VII was amended, on Sept. 19, 1938, to include the 
following: 


“Section 6. Any indebtedness of a member to the Association shall be 
added to and considered a part of the dues for the month succeeding that 
in which the indebtedness was incurred provided, however, that the Board 
of Trustees in its discretion may permit the payment of any indebtedness 
to be made in installments or forgive a portion or all of said indebtedness 
when the Trustees find that in equity and good conscience such action 
shall be taken. In the case of indebtedness other than for the monthly 
dues, the member shall be promptly notified of the amount of the indebt- 

ness 


Article VII was amended, on Sept. 19, 1938, to include the 
following : 


“Section 7. Except by amendment of these By-laws, no fees, dues or 
assessments of any kind not herein provided, shall be required of any 
member of the Association.’ 


ARTICLE VIII 


RESIGNATIONS 
“Section 1. Any member of this corporation may withdraw therefrom 
by resignation and shall owe in such case dues for only thirty (30) days 
from the date of his or her resignation, he or she to have the privileges 
oe caer during said thirty (30) day period. (As adopted March 
22, 1937.)” 


Section 1 of Article VIII was amended on May 25, 1937, to 
read as follows: 


“Section 1. Any member of this corporation may withdraw therefrom by 
resignation and shall owe in such case dues for only thirty (30) days 
from the date of his or her resignation, he or she to have the privileges 
of membership during said thirty (30) day period, provided, however, 
that the member may withdraw his resignation in writing within the said 
period.” 


Article VIII was repealed on Sept. 19, 1938. 
Article IX dealt with Amendments. 


ARTICLE X 


BENEFITS 


“Section 1. To be able to avail themselves of medical and surgical 
service, the members must be located in, or its closely and adjacent terri- 
tory, or must come to, the City of Washington, D. C. (As adopted March 
225-1987.) 


Section 1 of Article X was amended, on April 6, 1937, to 
read as follows: 


“Section 1. The medical service to be rendered to members and depen- 
dents by the corporation shall be as follows: 

“Medical and surgical examinations and treatments, including examina- 
tions in special departments, such as refractions of eyes; laboratory tests, 
X-ray examinations, surgical operations, confinement cases and professional 
consultations, nursing and ambulance facilities, house calls, and hospitaliza- 
tion in a semi-private room (two bed room) limited to a period not to 
exceed 21 days for any one illness. However, members desiring to occupy 
a private room may do so in which case the corporation will contribute the 
sum of $4.00 per day toward the expense of such room for such period, 
In all hospital cases, the corporation will pay for semi-private room 
(two bed room) service only, except in the case of infectious or contagious 
diseases, in which case a maximum of $4.00 per day will be paid for said 


period. 


“The extent that medical service relating to the foregoing items will be 
furnished to members shall be determined and prescribed by the Medical 
Director or his representatives in each individual case.” 


Section 1 of Article X was amended, on May 25, 1937, by 
adding ‘‘not exceeding 21 days” to the second paragraph. 

Section 1 of Article X was amended, on Oct. 25, 1937, to read 
as follows: 


“ARTICLE X, Section 1. The medical service to be rendered to mem- 
bers and dependents by the corporation shall be as follows: 

“Medical and surgical examinations and treatments, including examina- 
tions in special departments, such as refractions of eyes, laboratory tests, 
x-ray examinations, surgical operations, confinement cases and professional 
consultations, nursing and ambulance facilities, house calls, and hospitaliza- 
tion in a semi-private room (two-bed room) or a private room, limited in 
either case to a period not to exceed 21 days for any one illness; provided, 
however, that each member desiring to occupy a private room shall reim- 
burse the corporation for so much of the cost of such room as shall exceed 
the sum of $4.00 per day; provided, further, that such member shall make 
such payments to assure such reimbursement as the corporation shall 
require, and provided, that the benefits provided outside of the territory 
of the association shall be limited to the provision of a hospital room for 
the time and as is herein provided. 

“The extent that medical service relating to the foregoing items will be 
furnished to members shall be determined and prescribed by the Medical 
Director or his representatives in each individual case.” 


Section 1 of Article X was amended, on May 2, 1938, to read 
as follows: 


“Section 1. The contract or contracts to be made by his corporation on 
behalf of the members. thereof with physicians, as provided in Section 5 
of Article V, or with others, shall provide for the following services to 
members: 

“Medical and surgical examinations and treatments, including examina- 
tions in special departments, such as refractions of eyes, laboratory tests, 
x-ray examinations, surgical operations, confinement cases, and professional 
consultations, nursing and ambulance facilities, house calls, and hospitali- 
zation in a semi-private room (two-bed room) or a private room, limited in 
either case to a period not to exceed 21 days for any one illness; provided, 
however, that each member desiring to occupy a private room or a semi- 
private room of his own choice shall pay so much of the cost of such 
room as shall exceed the sum of $4.00 per day; provided, further that 
such member shall make such advance payments to assure the aforesaid 
reimbursement as the Trustees shall require; and provided, further, that 
the benefits provided outside of the territory of the association shall be 
limited to the provision of a hospital room for the time and as is herein 
provided. 

“Members or dependents in order to avail themselves of medical and 
Surgical service shall come to the doctor’s office if such is possible from 
the nature of their illness. Doctors will answer necessary hous¢ calls 
within a radius of ten miles from the District of Columbia line, except 
that the Medical Director may provide for house calls not exceeding twenty 
miles. Members will furnish such doctor with any information he may 
request relative to their condition and membership and should, at all 
times, have available their membership card for identification. 


“The extent that medical service relating to the foregoing items will be 
furnished to members shall be determined and prescribed by the Medical 
Director or his representatives in each individual case.” 


Section 1 of Article X was amended, on Sept. 19, 1938, to 
read as follows: 


“Section 1. The contract or contracts to be made by this corporation on 
behalf of the members thereof with physicians, as provided in these . 
by-laws, or with others, shall provide for the following services: 


_ “Medical and surgical examinations and treatments, including examina- 
tions in special departments, such as refractions of eyes, laboratory tests, 
X-ray examinations, surgical operations, confinement cases, and professional 
consultations, nursing and ambulance facilities, house calls and hospitaliza- 
tion in a semi-private room (two-bed room) or a private room, limited in 
either case to a period not to exceed 21 days for any one illness or acci- 
dent and not to exceed a total of 42 days for any member or dependent 
during any one calendar year; provided, however, that when a member 
desires a private room or a semi-private room of his own choice for him- 
self or his dependent he shall pay so much of the cost as shall exceed the 
sum of $4.00 per day; provided, further, that each member shall make 
such advance payments or other arrangements to assure the said payment 
as the Trustees shall require; and provided, further, that the services 
procured outside of the territory of the Association shall-be limited to the 
provision of hospital facilities for the time and as is herein provided. 


“No hospitalization, and no service except that given under such contract 
or contracts shall be procured for any member or dependent, save upon 
prior written authorization by the Medical Director; Provided, that in 
cases of emergency, subsequent ratification by the Medical Director shall 
have the same effect as prior authorization; provided, however, that the 
Medical Director may not ratify any services save hospitalization pro- 
cured outside of the service area. 


“Any hospitalization procured shall be limited in time to the date of the 
patient’s discharge or such shorter time as the Medical Director may deem 
proper. 


“Hospitalization shall be construed to mean: (a) bed and board in a 
hospital, (b) general nursing care, (c) use of the operating room or 
delivery room when necessary, (d) services of an anesthetist, (e) ordinary 
surgical dressings, (f) ordinary medications, and (g) routine laboratory 
examinations; except, that where hospitalization is procured outside the 
service area or without prior authorization by the Medical Director, no 
more than $15 may be allowed for the use of the operating or delivery 
room and no more than $10 may be allowed for the services of an 
anesthetist. : 

“Members or dependents, in order to avail themselves of medical and 
surgical service, shall report-to the clinic if such is possible from the 
nature of their illness. Doctors will answer necessary house calls within 
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ten miles from the District of Columbia line, as provided in this article, 
and the Medical Director may provide for house calls not exceeding twenty 
miles. Members will furnish such doctor with any information he may 
request relative to their condition and membership and should, at all 
times, have available their membership cards for identification, 


“The extent that medical service relating to the foregoing items will be 
furnished shall be determined and prescribed by the Medical Director or 
his representative in each individual case. 


“Section 2. Any person referred to herein as a dependent, to be eligible 
to the benefits of the corporation, must be totally dependent upon the 
member of the corporation for a livelihood at the time of such person’s 
disability and before need of medical service. However, under this pro- 
vision persons who are working and receiving compensation for their 
services are not dependent, with the exception of wife or husband, or 
school children who work during the summer months only, may be con- 
sidered dependent. Any member who accepts medical attention from a 
corporation doctor, or who has medical services performed for any person 
who he claims is dependent upon him and who is found not to be entitled 
to such medical service, shall reimburse the corporation for any payment 
the corporation may have made on his account, and, further, shall pay the 
corporation for the services of the doctor who attended the case, or the 
corporation may cause the same to be deducted from the wages due such 
employee as provided in Section 1 of Article VI of these by-laws. (As 
adopted March 22, 1937.)” 


Section 2 of Article X was amended, on April 6, 1937, to read 
as follows: 


“Section 2. The following medical service will not be furnished by the 
corporation: 


(1) Treatment of industrial accident cases; 
(2) Surgery of the brain or nervous system; 


(3) Mental cases, tuberculosis, drug or alcohol addiction; these cases 
will be treated only up to the time that the Medical Director recommends 
confinement in an institution.” 


Section 2 of Article X was amended, on May 25, 1937, to 
read as follows: 


“Section 2. The following medical service will not be furnished by the 
corporation: 


(1) Treatment of industrial accident cases; 
(2) Surgery of the brain or nervous system; 


_ (3) After the time that the Medical Director recommends confinement 
in an institution in mental, tubercular, drug or alcohol addiction cases.” 


Section 2 of Article X was amended, on May 2, 1938, to read 
as follows: 


“Section 2. The contract or contracts to be made by this corporation on 
behalf of the members, with physicians, as provided in Section 5 of Article 
V of these By-Laws, or with others, shall not provide for the following 
services to members: 

(1) Treatment of industrial accident cases; 

(2) Surgery of the brain or nervous system; 

(3) Any treatment after the time that the Medical Director recommends 
commitment to an institution in mental, tubercular, drug or alcohol addic- 
tion cases.” 


Section 2 of Article X was amended, on Sept. 19, 1938, to 
read as follows: 


“Section 2, The contract or contracts to be made by this Association 
on behalf of the members, with physicians, as provided in these By-laws, 
or with others, shall not provide for the following services: 

(1) Treatment of industrial accident cases where treatment is provided 
under Federal or State Employees Compensation Laws to the extent of 
such provision; 

(2) Surgery of the brain or nervous system; 

(3) Any treatment after the time that the Medical Director recommends 
commitment to or hospitalization in an institution in mental, tubercular, 
drug, or alcohol addiction cases. 

“Section 3. In all hospital cases, the corporation will pay for semi-private 
room, except in the case of infectious or contagious disease, in which case 
a maximum of Five ($5.00) Dollars per day will be paid. (As adopted 
March 22, 1937.)” 


Section 3 of Article X was amended, on April 6, 1937, to 
read as follows: 


“Section 3. The members shall pay for the following items: 

(1) Medicines, drugs, surgical appliances such as orthopedic devices and 
crutches; eye glasses, artificial limbs or eyes and hearing devices; 

(2) Radium and deep x-ray treatments; 

(3) Dental work; 

(4) Oxygen tanks or tents and materials; 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the Medical Director; 

(7) Treatment, services, supplies and other items prescribed or ordered 
by an “outside doctor” including his fees. 

(8) Treatment of venereal diseases at the rate of Fifty Cents ($0.50) 
per treatment. 

(9) Hospitalization in excess of that mentioned above. 

The corporation shall make an effort to secure at reduced rates all the 
medical services and items for which the member is required to pay.” 


Section 3 of Article X was amended, on May 2, 1938, to read 
as follows: 

“Section 3. Any contract entered into by the corporation on behalf of its 
members will require the members to pay for the following: 


(1) Medicines, drugs, surgical appliances, such as orthopedic devices and 
crutches; eye glasses; artificial limbs or eyes; and hearing devices; 


(2) Radium and deep x-ray treatments; 

(3) Dental work; 

(4) Oxygen tanks or tents and materials; 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the Medical Director; 

(7) Treatment, services, supplies and other items prescribed or ordered 
by a physician not in a contractual relationship with the corporation and 
its member, but employed by an individual member, including fees of 
such physician, 

(8) Treatment of venereal diseases at the rate of Fifty Cents (50c) 
per treatment. 

C} Hospitalization in excess of that mentioned in Section 1 of this 
article, 

The corporation shall make an effort to secure at reduced rates all 
the medical services and items for which the member is required to pay.’’ 


Section 3 of Article X was amended, on Sept. 19, 1938, to 
read as follows: 


“Section 3. Any contract entered into by the Association on behalf 
of its members will require the members to pay for the following: 

(1) Medicine, drugs, surgical appliances, such as orthopedic devices 
and crutches; eye glasses; artificial limbs or eyes; and hearing devices; 

(2) Radium and deep x-ray treatments; 

(3) Dental work and dental x-rays; 

(4) Oxygen tanks or tents and materials; 

(5) Blood transfusions; 

(6) Special nursing service if not ordered by the Medical Director; 

(7) Treatment, services, supplies and other items prescribed or 
ordered by a physician not in a contractual relationship with the 
Association and its members, but employed by an individual member, 
including fees of such physicians; 

(8) Hospitalization in excess of that mentioned in Section 1 of this 
article, provided, however that in confinement cases the member shall 
in every case bear the first $25 of hospitalization expense; 

(9) For each house call the member shall reimburse the association 
for travel expense of the physician in an amount not exceeding $1.00; 
provided that no charge shall be made for travel expense for additional 
house calls after the first, made at the instance of the attending physi- 
cian. , 

“Section 4. No member of this corporation or any of his or her 
dependents shall request the corporation doctor to call at his or her 
residence if such person is able to call at the doctor’s office. Doctors 
will answer necessary house calls within a radius of ten miles from 
the District line. Members will, upon request of the corporation doctor, 
furnish such doctor with any information he may request relative to 
their eligibility to benefits from the corporation and should, at all times, 
have oa their card for identification. (As adopted March 22, 
1937.)’ 


Section 4 of Article X was amended, on April 6, 1937, to read 
as follows: 


“Section 4. The corporation will not assume responsibility for furnish- 
ing unlimited medical service to members but will do so only to the 
extent of its resources and to the extent which, in each case, is con- 
sidered desirable and necessary by the Medical Director.” 


Section 4 of Article X was amended, on May 25, 1937, to 
read as follows: 


“Section 4. The corporation will not assume responsibility for furnish- 
ing unlimited medical service to members but will do so only to the 
extent of its resources.’’ 


Section 4 of Article X was amended, on Oct. 4, 1937 to read 
as follows: 


“ARTICLE X, Section 4. The corporation does not provide insurance 
for its members but only undertakes to provide medical and hos- 
pitalization service for them as herein stated, and in any event will 
urnish such service only to the extent of its resources.” 


Section 4 of Article X was amended, on Oct. 25, 1937, to read 
as follows: 


“ARTICLE X, Section 4. The corporation does not provide insurance 
for its members but only undertakes to provide medical and hospitaliza- 
tion service for them as herein stated, and in any event will furnish 
such service only to the extent of its resources.” 


Section 4 of Article X was amended, on May 2, 1938, to read 
as follows: 


“Section 4 (a). The corporation does not guarantee that it will provide 
any or all of the services above specified and for which it will attempt 
to contract on behalf of its members and it shall not be liable to any 
member or his dependent in any manner whatever if it should for any 
reason, including lack of funds, be unable to procure any or all of said 
services when called upon to do so. 2 

(b) The corporation does not guarantee that any physician or physi- 
cians with whom it may enter into a contract to render services to its 
members will perform such contract and its only obligation in the event 
of the breach of such contract by any physician shall be to use its best 
effort to procure the needed services from another source. 

(c) The corporation shall not be liable | to its members or their 
dependents for any act of omission or commission on the part of physi- 
cians or other persons with whom it may contract for the rendition ot 
services to its members and their dependents.” 


Section 4 of Article X was amended, on Sept. 19, 1938, to 
read as follows: 

“Section 4 (a). The Association does not guarantee that it will 
any or all of the services above specified and for which it will ated 
to contract on behalf of its members and it shall not be lable to any 
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member or his dependent in any manner whatever if it should for any 
reason, including lack of funds, be unable to procure any or all of said 
services when called upon to do so. 

(b) The Association does not guarantee that any physician or physi- 
cians with whom it may enter into a contract to render services will 
perform or properly perform such contract, and its only obligation 
in the event of the breach of such contract by any physician shall be to 
use its best efforts to procure the needed services from another source. 

(c) The Association shall not be liable to its members or their depen- 
dents for any act of omission or commission on the part of physicians 
or other persons with whom it may contract for the rendition of 
services to its members and their dependents. 

“Section 5. Any member of the corporation who incurs hospital 
expense on account of himself or a dependent previously listed with 
the corporation, as a result of sickness or accident while absent from the 
territory served by the corporation, shall be reimbursed, upon certifica- 
tion of the physician in attendance, all or any part of such expense, 
but no amount will be paid in any case in excess of what would have 
been paid had the service occurred in the territory served by the corpora- 
tion. Whenever any sickness or injury shall be caused to the member, 
or his dependent, by the tort of a third person and that person should 
pay for the medical or other expenses growing out of said injury, this 
corporation shall be subrogated to and be entitled to reimbursement for 
the medical or other services furnished and for which said ope has 
1937. 


collected from said third person. (As adopted March 22, 


Section 5 of Article X was amended, on April 6, 1937, to 
read as follows: 


“Section 5. The Trustees shall have the right to determine and modify 
the extent of the service to be furnished to members at any time they 
may decide to do so upon written notice to the members to that effect 
given fifteen (15) days prior to any such change.” 


Section 5 of Article X was amended, on Sept. 19, 1938 to read 
as follows: : 


“Section 5. The Trustees shall have the right to determine and 
modify the extent of the service to be furnished to members at any 
time they may decide to do so upon written notice to the members to 
that effect given fifteen (15) days prior to any such change.” 


Article X, on April 6, 1937, was amended to include the 
following: 


“Section 6. To be able to avail themselves of medical and surgical 
service, the members or dependents must be located in, or within ten 
miles of the District of Columbia line, or must come to, the City of 
Washington, D. C.” : 


Section 6 of Article X was amended, on May 25, 1937, to 
read as follows: 


“Section 6. To be able to avail themselves of medical and surgical 
service, the members or dependents must be located in, or within ten 
miles of the District of Columbia line, or must come to, the City of 
Washington, D. C., except that the Medical Director may provide for 
house calls not exceeding twenty miles,” 


By amendment on Oct. 25, 1937, Section 6 of Article X was 
deleted. 


Article X, on April 6, 1937, was amended to include the 
following : 


“Section 7. Any person referred to herein as a dependent, to be 
eligible to the benefits of the corporation, must be totally dependent upon 
the member of the corporation for a livelihood at the time of such 
person’s disability and before need of medical service. However, under 
this provision persons who are regularly working and receiving com- 
pensation for their services are not dependent, with the exception of 
wife or husband, or school children who work during the summer months 
only, may be considered dependent. Any member who accepts medical 
attention from the corporation doctor, or who has medical services per- 
formed for any person who he claims is dependent upon him and who 
is found not to be entitled to such medical service, shall reimburse the 
corporation for any payment the corporation may have made on his 
account, and, further, shall pay the corporation for the services of the 
doctor who attended the case, or the corporation may cause the same to 
be deducted from the wages due such employee as provided in Section 1 
of Article VI of these by-laws.” 


Section 7 of Article X was amended, on May 25, 1937, to 
read as follows: 


“Section 7. Any person referred to herein as a dependent, to be 
eligible to the benefits of the corporation, must be totally dependent 
upon the member of the corporation for a livelihood at the time of such 
person’s disability and before need of medical service. However, under 
this provision persons who are regularly working and receiving com- 
pensation for their services are not dependent, with the exception of wife 
or husband, or school children who work during the summer months 
only, may be considered dependent. Any member who accepts medical 
attention from the corporation doctor, to which he is not entitled, or who 
hag medical services performed for any person not entitled thereto shall 
reimburse the corporation for any payment the corporation may have 
made on his account, and, further, shall pay the corporation for the 
services of the doctor who attended the case, or the corporation may 
cause the same to be deducted from the wages due such employee.” 


Section 7 of Article X was amended, on Oct. 25, 1937, to 


read as follows: oe 

7 X, Section 7. Any person referred to herein as a depen- 
daa a alga rr the benefits of the corporation, must be totally 
dependent upon the member of the corporation for a livelihood at the 
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time of such person’s disability and before need of medical service. 
However, under this provision persons who are regularly working and 
receiving compensation for their services are not dependent, with the 
exception that wife or husband, or school children who work during 
the summer months only, may be considered dependent. Any member who 
accepts medical attention from the corporation doctor, to which he is 
not entitled, or who has medical services performed for any person not 
entitled thereto, shall reimburse the corporation for the cost, or, at the 
option of the corporation, the reasonable value, of any services rendered 
by the corporation on his account, and, further, shall pay the corporation 
for the services of the doctor who attended the case, or the corporation 
may cause the same to be deducted from the wages due such employee. 
(This section becomes Section 6 by amendment of Oct, 25, 1937)” 


Section 6 of Article X was amended, on May 2, 1938, to read 
as follows: 


“Section 6. Any person referred to herein as a dependent, to be cli- 
gible to the benefits of the corporation, must be totally dependent upon 
a member of the corporation for a livelihood prior to and at the time 
of such person’s disability and prior to and at the time of need of medi- 
cal service. Under this provision persons who are regularly working 
and receiving compensation for their services are not dependent, with 
the exception that wife or husband, or school children who work during 
the summer months only, may be considered dependent. Any member 
who accepts benefits hereunder to which he is not entitled, or who 
secures such benefits for any person not entitled thereto, shall pay a 
penalty commensurate with the value of the services so received as may 
be determined by the Board of Trustees.” 


Article X on April 6, 1937 was amended to include the 
following : 


“Section 8. No member of this corporation or any of his or her depen- 
dents shall request the corporation doctor to call at his or her residence 
if such person is able to call at the doctor’s office. Doctors will answer 
necessary house calls within a radius of ten miles from the District of 
Columbia line. Members will, upon request of the corporation doctor, 
furnish such doctor with any information he may request relative to 
their condition and eligibility to benefits from the corporation and should, 
at all times, have available their associate or membership card for identi- 
fication.” 


Section 8 of Article X was amended on May 25, 1937 to read 
as follows: 


“Section 8. Members or dependents in order to avail themselves of 
medical and surgical service shall come to the doctor’s office if such is 
possible from the nature of their illness. Doctors will answer necessary 
house calls within a radius of ten miles from the District of Columbia 
line, except that the Medical Director may provide for house calls not 
exceeding twenty miles. Members will, upon request of the corporation 
doctor, furnish such doctor with any information he may request rela- 
tive to their condition and eligibility to benefits from the corporation and 
should, at all times, have available their associate or membership card 
for identification.” 


Section 8 of Article X was amended on Oct. 25, 1937 to read 
as follows: 


“ARTICLE X, Section 8. Members or dependents in order to avail 
themselves of medical and surgical service shall come to the doctor's 
office if such is possible from the nature of their illness. Doctors will 
answer necessary house calls within a radius of ten miles from the Dis- 
trict of Columbia line, except that the Medical Director may provide for 
house calls not exceeding twenty miles. Members will, upon request 
of the corporation doctor, furnish such doctor with any information he 
may request relative to their condition and eligibility to ben¢fits from the 
corporation and should, at all times, have available their associate or 
membership card for identification. 


ae section becomes Section 7 by amendment of Oct. 25, 
Section 7 of Article X was repealed on May 2, 1938. 
Article X, on April 6, 1937, was amended to include the 

following: 


“Section 9. Any member of the corporation who incurs hospital expense 
on account of himself or a dependent previously listed with the corpora- 
tion, as a result of illness falling within the by-laws and rules of the 
corporation, or accident while absent from the territory served by the 
corporation, shall be reimbursed, upon satisfactory certification or evi- 
dence thereof by the attending physician approved by the Medical Direc- 
tor of this corporation, all or any part of such expense, but no amount 
will be paid in any case in excess of what would have been paid had the 
illness or accident occurred in the territory served by the corporation. 

heneyer any illness or injury shall be caused to the member or his 
dependent by the tort of a third person and that person should pay for 
the medical or other expense growing out of said injury, this corpora- 
tion shall be subrogated to and be entitled to reimbursement for the 
medical or other services furnished by it and for which said member 
has collected from said third person.” 


Section 9 of Article X was amended, on May 25, 1937, to read 
as follows: 


“Section 9. Any member of the corporation while temporarily absent 
from the territory served by the corporation, who incurs hospital expense 
on account of himself or a dependent previously listed with the corpora- 
tion, as a result of illness or accident falling within the by-laws and 
rules of the corporation, shall be reimbursed, upon satisfactory certifica- 
tion or evidence thereof by the attending physician approved by the 
Medical Director of this corporation, all or any part of such expense, 
but no amount will be paid in any case in excess of what would have 
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been paid had the illness or accident occurred in the territory served 
by the corporation, Whenever any illness or injury shall be caused to 
the member or his dependent by the tort of a third person and that 
person should pay for the medical or other expense growing out of said 
injury, this corporation shall be subrogated to and be entitled to reim- 
bursement for the medical or other services furnished by it for which 
said member has collected from said third person,” 


Section 9 of Article X was deleted by amendment of Oct. 
25, 1937. 

(Here occurred extended discussion to the Court as whether 
or not a statement by Dr. John H. Trinder at a meeting Oct. 25, 
1937 would be read.) 


Marcu 26—Morninc 


The Court ruled that the Dr. Trinder manuscript was inad- 
missible. 


TESTIMONY OF DR. PRENTISS WILLSON 
DIRECT EXAMINATION 
By Mr. Laskey: 


Prentiss Willson said he is a physician, he graduated in 1905. 
He is 59 years old. He graduated from Georgetown University. 
He was in the Army, during the last war, and in 1919 when he 
left the Service he specialized in obstetrics and gynecology. He 
is Attending Obstetrician in the Columbia Hospital for Women. 
He joined the District of Columbia Medical Society in 1908, 
and became much interested in it and its affairs shortly after 
that time. He was corresponding secretary for a time, served 
as chairman of the Committee of Censors, served several 
terms on the Executive Committee. He was chairman of the 
Executive Committee several times. He was chairman for a 
time of the Committee on Medical Economics of the Medical 
Society, some five or six years ago, and finally in 1933 was 
elected president of the Society and took office the first of July 
for the fiscal year of 1933-1934. It was the custom of the 
Society to elect the retiring president as a member of the 
Executive Committee for a term of three years. He was a 
member of the board of the Health Security Administration 
and the Medical-Dental Service Bureau, which were ele- 
emosynary institutions which the Medical Society had a part 
in forming. 

Q.—With reference to a change in the constitution or by-laws, 
what is the procedure with reference to them? A—A member 
who wishes to attempt to have a constitutional change made 
or propose an amendment to the constitution, must propose it 
at a certain stated meeting, and then, under the provisions of the 
constitution, that proposed amendment is referred to the Execu- 
tive Committee and the Executive Committee is obligated to 
make a report concerning it at the next ensuing stated meeting 
of the Society, either recommending its adoption or recommend- 
ing adversely to its adoption. 

_Q—What knowledge have you of Chapter 9, Article 4, Sec- 
tion 5? 4.—As to its history in the Society? 

Q—Yes. A —That particular amendment to the constitution 
which was denominated Chapter 9, Article 4, Section 5, was 
first proposed to the Society at the meeting in November— 

—Before you start on that, Doctor, would you identify it 
a little more particularly, with respect to its substance? It is 
in evidence, I understand. A—lIts substance was—its purpose, 
rather, I know was to afford the Society better facilities for 
controlling the practice of its members in relation to the Work- 
men’s Compensation Law. 

Q—Will you proceed with its history? A.—It was first pro- 
posed before the Medical Society at the stated meeting in 
November, which would be the first meeting in November 1935. 

Tue Court:—I imagine the jury will remember it, but I 
think it is well to identify its terms just in a general way so 
that the jury will know exactly what you are talking about. 

The Witness:—If your Honor please, I can read it. 

Tue Court:—Have you got it handy? 

Mr, Laskey:—Yes, sir. 

Tue Court:—I would like the jury to understand it. I dare 
say they will remember it. 

Mr, Laskey:—Following your Honor’s suggestion I will read 
to the ladies and gentlemen of the jury Section 5: 

“No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group, or individual, by whatever 
name called or however organized, engaged in the practice of medicine 
within the District of Columbia or within ten miles thereof, which has 
not been approved by the Society. The Executive Committee is author- 
ized and directed to prepare an approved list of organizations, groups, 
and individuals, by whatever name called and however organized, 
engaged in the practice of medicine within the District of Columbia or 
within ten miles thereof, and the same shall be kept in the office of the 
secretary-treasurer, Before any such organization, group, or individual 
can be placed on the approved list of the Society, such organization, 
group, or individual, or the member of the Society proposing professional 


relations therewith shall submit to the Compensation, ntract and 
Industrial Medicine Committee such evidence as the Committee or the 


Society may require concerning the character, activities, financial con- 
dition and ethical standards of said organization, group, or individual, 
and after considering the same said committee shall make a report of 
the investigation and findings to the Executive Committee for such 
action as it may deem necessary.” 


By Mr, Laskey: 


Q—Now, with that so identified, will you please proceed to 
give us the history of it? A—lIn its original form the amend- 
ment was proposed at the stated meeting of the Society on 
the first Wednesday in November 1935. Under the provisions 
of the constitution it was referred to the Executive Committee 
for report at the next stated meeting, which would be the stated 
meeting in January. At that time I was a member of the 
Executive Committee to which this proposed amendment was 
referred, and the amendment was given consideration in the 
Executive Committee and was vigorously opposed, so far as 
its adoption in the constitution was concerned, by a group of that 
committee, of which I was one, and the Executive Committee 
reported it to the Society at the stated meeting on the first 
Wednesday in January 1936 adversely. Despite that adverse 
recommendation of the Executive Committee the Society adopted 
it, so that it became a part of the constitution in January 1936, 
for the first time. Its proponents then realized that there was 
not proper machinery in the constitution to effect the purposes 
of the amendment which had just been adopted, and at the stated 
meeting of the Society in March 1936, two months after its 
adoption, another amendment was proposed. I cannot give you 
the exact chapter and article, but another amendment was pro- 
posed to the constitution to put into it machinery to make 
effective the provisions of the amendment which had been 
adopted. At the same meeting in March 1936, an ex-president 
of the Society, Dr. A. B. Bennett, proposed a further amend- 
ment to the constitution, to strike out Chapter 9, Article 4, 
Section 5, which had just been adopted two months before; 
and under the provisions of the constitution those two amend- 
ments were referred again to the Executive Committee. The 
Executive Committee met, I still being a member of it, and 
the matter of the attitude of the Executive Committee toward 
this original amendment and these two new amendments was 
referred to a subcommittee of the Executive Committee of three 
to prepare a report for the consideration of the Executive 
Committee to submit to the Society, with its reasons for any 
action it might see fit to take. That committee consisted of 
myself, Dr. Bennett, and Dr. Don Johnson, I believe, who had 
a legal degree in addition to his medical degree. The subcom- 
mittee met and gave careful consideration to the two amend- 
ments, the one striking out the one that had just been adopted, 
and the enabling amendment to provide machinery to make it 
operative, and prepared a formal statement of its reasons for 
the position it recommended the Executive Committee taking, 
and recommended that the amendment to strike out Chapter 9, 
Article 4, Section 5, be adopted, and that the proposed amend- 
ment to provide machinery to make it operative be not adopted. 
That was the action of the subcommittee. The report of the 
subcommittee was brought to the attention of the Executive 
Committee and it was adopted by the Executive Committee 
for recommendation to the Society with a further amendment 
which was offered in the full committee to the effect that the 
whole matter, after it had adopted the recommendation of the 
committee that the new amendment be not adopted and the old 
one be stricken out again, be referred to a special committee of 
the Society for study during the coming summer. That special 
committee was to consist of the president of the Society, who 
was elected to take office on July 1, 1936, the chairman of the 
Executive Committee, the chairman of the Compensation, Con- 
tract and Industrial Medicine Committee, which you have heard 
mentioned, the counsellor of the Society, who was Colonel 
Frederick A. Fenning, and two attorneys who were in practice 
at the local bar. These gentlemen were nominated to the 
Executive Committee and the Executive Committee was to elect. 

O.—Was that done, with reference to the two attorneys? 

Mr. Lewin:—We object to that, if your Honor please. It 
does not matter whether it was done or not. It is perfectly 
immaterial. 


just outlined to the jury was brought into a full meeting of the 
Society and my impression is now that it was the latter part 


been because of the fact that the Society was holding 
its annual scientific session early in the month impression 
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The action of the Society was to again overrule the ne ay: 
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mendation of the Executive Committee in that it refused to 
strike out Chapter 9, Section 4, Article 5. It did adopt the new 
proposed amendment which was to provide machinery for its 
operation, but it then also adopted the suggestion of the Execu- 
tive Committee that the whole matter be referred to a committee 
such as I have outlined, for study during the summer, and 
report to the Society in the fall. After the July change of 
oface in the Society the committee was organized. It con- 
sisted of Dr. William Mercer Sprigg, ex officio as president of 
the Society, Dr. J. Lawn Thompson, ex officio, as chairman 
of the Executive Committee, Dr. R. Arthur Hooe, ex officio, as 
chairman of the C. C. and I, M. Committee, Colonel Frederick 
A. Fenning as counsellor of the Society and, under the pro- 
vision of the action of the Society this group nominated Mr.— 
I can't give the first name—Mr. Wheatley and Mr. Flannery. 

Mr. Lewin:—May I break in simply to ask the witness to 
fix the time. Are you not talking about the year 1936? 

The Witness:—Yes, Mr. Lewin; 1936. Those nominations 
were made to the Executive Committee and agreed to, so that 
that was the personnel of the committee which was to study 
this whole subject. As I recall it, the subject for study was 
the relations of the Society to its members engaged in contract 
practice under the Workmen’s Compensation Law, and the best 
method of controlling that practice to make it conform to the 
ethics of the local organization and the American Medical Asso- 
ciation. The committee studied the matter during the summer. 

I might say, Mr. Laskey, there—I think this is as good a 
place to bring it in as any—that because of serious differences 
of opinion in the Society and in the Executive Committee center- 
ing somewhat around this matter that I am discussing now 
and somewhat regarding other matters, that at the meeting 
of the Society on April 22, 1936 I resigned from the Executive 
Committee and from every other position and office I held in 
connection with the Society, although my resignation did not 
take effect until the first of the following May. I attended 
one meeting of the Executive Committee after that resignation. 
So that after the first part of May 1936, although my elective 
term on the Executive Committee had 14 months yet to run, 
the term for which I was elected, I resigned from the com- 
mittee and not only from that, but from every office I held in 
the Society. Therefore I had nothing to do with the delibera- 
tions of this committee or with its activities or with the 
activities of the Executive Committee with respect to it, follow- 
ing the first part of May 1936. 

The committee gave the matter consideration during the 
summer, and at the meeting of the Society in October 1936 it 
merely made a progress report and asked for more time to 
give the matter further consideration. That was granted by 
the Society, and at the stated meeting of the Society, as I recall 
it, in November 1936, the committee, the composition of which 
I have just given you, made its final report to the Society in 
which it suggested certain minor modifications in Chapter 9, 
Article 4, Section 5 which then had been in the constitution since 
the preceding January. 

That report of the committee was received and given the 
status of the first reading of a proposed amendment, because 
it did make certain minor changes in the wording of Chapter 9, 
Article 4, Section 5. It was given the status of a proposed 
amendment, and at the meeting of the Medical Society, the 
stated meeting, in January, the matter came up. In the mean- 
time there had been proposed, as I recall it now, some further 
minor modifications in the wording of the amendment, and the 
action of the Society was to return it to the committee, I 
believe, with instructions to consult the legal counsel further, 
and the matter finally came up before the Medical Society at 
the stated meeting on the first of March 1936, and it was then 
adopted. 


By Mr. Laskey: 

Q.—By the first of March, do you mean the first day of 
March? A.—I mean the first stated meeting, on the first 
Wednesday in March 1937. 

Q.—When adopted was it in the form that I have just read 
to the jury? A—My, impression is that it was in the form 
that you read to the jury, and it was, so far as my under- 
standing of its wording is concerned, the only minor modifica- 
tions which had ever been introduced into that provision of the 
constitution which first went into the constitution of the Medical 
Society on the first Wednesday in January 1936, and had been 
in the constitution continuously for 14 months before action by 
the Society in March 1937. It had been in the constitution in 
that form for 14 months. : : 

Q.—There was nothing done with Chapter 9, Article 4, Sec- 
tion 5 after its final adoption, was there? A,—So far as I 
know, it has never been touched since then. I might say, as 
I told the jury, I was opposed to the original amendment. 
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fought it in the Executive Committee. I signed every adverse 
report that was made concerning it. I was in favor of its 
being stricken out of the constitution, every time it came up. 
If my recollection serves me correctly there were three dif- 
ferent occasions on which amendments were proposed to strike 
it out of the constitution, and I voted for approval of them, 
and I continued to oppose it up to the time of its final adoption 
in March 1937. 

Q.—When did you first hear of G. H. A.? A—From my 
own memory I cannot fix the date definitely, although it can 
be fixed for me in the testimony, because it was upon the occa- 
sion of the meeting, in Dr. William Gerry Morgan's office to 
which reference has been made, if you can give me that date. 

O.—It was the last part of May, was it not? 

Mr. Kelleher:—May 16, 1937? 

The Witness:—May 16, 1937. To the best of my recollection 
and belief, that is the first occasion on which I ever heard of 
such an organization as the G. H. A. even being contemplated. 

By Mr. Laskey: 

Q.—Did the introduction of the amendment and _ the, final 
passage in its present form, of Chapter 9, Article 4, Section 5, 
have anything to do with G. H. A.? 4.—Obviously not, 
because it was in the constitution 14 months before March 
1937. I never heard of the G. H. A. until May 1937. So there 
is almost 18 months that it was in the constitution before I ever 
heard of G. H. A. 

Q.—Do you recall a letter introduced by Dr. Sprigg which 
was proposed to be sent to the hospitals, in the fall of 1937? 
A—Very well. Dr. Sprigg first proposed sending that letter 
at a meeting of the Society in October, I think, around the 
middle of the month of October 1937. 

O.—Was it acted upon at that meeting? A.—It was not 
acted upon at that meeting, because Dr. Groover made the point 
that it was entirely too important a matter for the Society to 
take action on prior to all the members of the Society having 
been notified that the matter was coming up, so that anybody 
who was interested in it, either for or against it, might be 
present to express his views and to vote. And that was the 
action of the Society. So that the letter which Dr. Sprigg 
proposed sending to the boards of directors of the various local 
hospitals went over and became a matter on the agenda. As I 
recall it, it was definitely postponed for consideration until the 
stated meeting on the first Wednesday in November following. 


By Mr. Laskey: 

Q.—Did you attend that meeting on Noy. 3, 1937? A—I 
certainly did. ; 

Q.—Do you recall what you did prior to going to the meeting 
and how you happened to do it? A.—That is, of course, 1m 
connection with this proposed letter to the boards of directors 
of the various hospitals, and I should like to give the details 
of that to the members of the jury as clearly as I possibly can. 

Mr. Laskey:—It has been suggested by Mr. Richardson that 
I read the Sprigg letter. I am going to ask Mr. Richardson to 
read it for me. ; 

Mr. Richardson: —Dr. Sprigg read the following, letter 
addressed to the boards of directors of the various hospitals in 
this city: 

“The Medical Society of the District of Columbia desires to call atten- 
tion to Chapter 9, Article 4, Section 5 of the constitution, as follows’— 


Then follows in the letter the same section 5 which Mr. 
Laskey just read to the jury. Then follows this: 


“Whereas the Medical Society is using its earnest efforts to give to 
the people of the District of Columbia the most advanced and best 
possible medical care, we therefore ask your cooperation by aiding us 
to carry out this principle. In view of the above section of the con- 
stitution of the Medical Society of the District of Columbia we hope 
your board will see the advisability of making such reservations in your 
hospital so that it may be in accord with and support our efforts.”” 


Mr. Kelleher:—Does not that letter also quote Chapter 9, 
Article 4, Section 1? 

Mr. Richardson:—The copy I had did not differentiate. Here 
is also a portion of it: 

“Members shall not accept appointment to or continue to serve upor 
the medical staff of any hospital or dispensary which is not approved 


by the Society. A list of approved hospitals and dispensaries shall be 
available in the Society’s office.” 


By Mr. Laskey: 

O.—Now, with respect to that letter, was it on the agenda 
for action on Noy. 3, 1937? A.—It was. ‘ 

QO.—My last question, I think, asked you to state what, if 


anything, you did with respect to that meeting; what you did 
before you got there. A,—At that time,, that is, the fall of 


—— 
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1937, I had office hours three afternoons a week, Mondays, 
Wednesdays and Fridays. It was my invariable custom, almost, 
to complete my office hours, so I got through late in the after- 
noon on Wednesday. I was living pretty well out in the 
suburbs, and I usually dined in town with my friend Dr, Hough 
whom I had known for many years and who shared my office. 
We used to go to Harvey’s for dinner and attend the meetings 
of the Medical Society. On this particular Wednesday after- 
noon of Noy. 3, 1937 I got through with my last patient 
somewhat after 5 o’clock in the afternoon. In the meantime, 
to the best of my recollection and belief, I had even forgotten 
that the Sprigg letter was coming up. But when I got through 
with my last patient I picked up the mimeographed notice of 
the meeting for the Medical Society that night to see what 
was the business that was to come before the Society, and I 
read many other items that were up for discussion with the 
proposal of Dr. Sprigg to send this letter to the boards of 
directors of the various hospitals which also would come up for 
action, as has just been called to your attention through the 
reading of Chapter 9, Article 4, Section 5. The letter was call- 
ing the attention of the boards of directors to this particular 
provision of the constitution which, as I have testified previ- 
ously, I had always been opposed to. The thought suddenly 
sprung into my mind, Would it be possible to take any action 
at the Society on this night which would prevent the sending 
of that letter? And I pulled a piece of scratch paper over 
toward me and picked up a pencil, without consulting with any- 
body in the world, and on the spur of the moment I scratched 
down this resolution which was introduced that night which has 
been read to you several times and which on its face shows that 
it was very crudely and carelessly drawn. I then may have 
taken that pencil draft across through my waiting room to 
Dr. Hough’s office, which was on the other side of the office, in 
the same suite. I may have shown it to him. I have no distinct 
recollection of that. I want to be absolutely honest about it. 
I may have shown it to him, or I may not have shown it to 
him until we had dinner together that night. In any event, I 
had my secretary type it. It was then almost six o'clock, and 
I had her call Dr. Christie’s office, which was two blocks from 
me, to see if he was still in the building, because I knew that 
Dr. Christie was also opposed, as I was, to the sending of that 
letter. I found that he was still in his office, and I walked 
over to 1835 I Street, two blocks from my office, and saw 
Dr. Christie. I asked him if he was opposed to the sending 
of the letter, and he said he was. I asked him if he would 
second this resolution, First, I asked him if he thought the 
resolution as drawn might prevent the sending of the letter. 
He said he thought it might, and I asked him if he would be 
willing to second it, and he said he would. I then returned 
to my office and met Dr. Hough and we went to Harvey’s for 
dinner and I went to the Medical Society that night. 

_At the meeting that night there was a further recommenda- 
tion, among much other business, brought in from the Executive 
Committee which it seemed to me was proposing action along 
the same line as this letter; and I arose and asked if the 
Proposal of the Executive Committee were in lieu of the pro- 
posed letter. As far as the record goes, as I have seen it, there 
Was no answer to that question. But, in any event, I imme- 
diately proposed this resolution. 

Q.—Prior to the proposing of that resolution by you at the 
meeting of the Society that night, what, if anything, did Dr. 
Stanton do? Do you remember the Stanton resolution? 4A— 
Yes. There was a resolution introduced by Dr. Stanton, but 
it had nothing to do with this particular matter. That was 
another matter. 

Q.—Proceed. A—You want me to discuss the resolution? 

Q.—Yes; proceed with the discussion of what happened there. 
_ Tue Courr:—It might be well to read enough of the resolu- 
tion to identify it to the jury. 

Mr. Richardson:—This is the resolution, I think, that you 
are testifying about, Doctor: 

“Wiereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 


Association, Inc., if it can prevent patients and physicians in its employ 
from being received in the local private hospitals; 


“Wires, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as are determined by 
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their lay boards of directors, except through control of its own members 
serving on their medical staffs; and 

“Witereas, Conflicts between the Medical Society of the District of 
Columbia and any local hospital arising from an attempt to enforce the 
provisions of Chapter 9, Article 4, Section 5 of the constitution should 
be assiduously avoided if possible because of the unfavorable publicity 
which would accrue to its own members, “Therefore be it 


Resolved, That the Hospital Committee he, and is hereby, directed 
to give careful study and consideration to all phases of this subject and 
report back to the Society at the earliest practicable date its recommenda- 
tions as to the best way of bringing this question to the attention of the 
medical boards of directors of the various local hospitals in such manner 
as to obtain the maximum amount of practical accomplishment with the 
minimum amount of friction and conflict.” 


By Mr. Laskey: 

Q.—What was your purpose in introducing that resolution, 
Dr. Willson? A.—The one purpose, solely, was to prevent, if 
possible, the sending of Dr. Sprigg’s letter to the boards of 
directors of the hospitals, 

Q.—Was there discussion of that resolution? A.—Oh, yes; 
there was considerable discussion of the resolution. The word- 
ing of the resolution was deliberately chosen—I mean to say, 
deliberately for anything that was done so spontancously on 
the spur of the moment as this resolution was drawn—because 
there was a wide divergence of view within the Society as to 
this whole situation with respect to the G. H. A. My own 
personal feeling was—I may haye been right or I may have 
been wrong—that this method of approach to the hospitals in 
connection with G. H. A. was inexpedient and calculated to 
engender friction rather than any real assistance in the problem; 
and the wording of the resolution was deliberately employed, 
as far as its “whereases” were concerned, for the sole purpose 
of getting enough votes to send it through the Society, The 
necessity for some such parliamentary tactics in the meeting is 
shown by the fact that the vote was quite close, 68 to 53. 

OQ.—Was that vote in favor of the resolution or against it? 
A,—In favor of the adoption of the resolution, — 

O.—All right, go ahead. A—And the sole provision of the 
resolution which I wished to get over was merely to get the 
thing into a committee; that I felt, not being in any way con- 
nected with the policy forming duties of the Society at that 
time, that to my mind was the way possibly to choke the thing 
off, and prevent it from being sent to the hospitals. 

Q.—Did it have that effect? A.—Yes, it had that effect to 
this extent: that the Hospital Committee took the resolution 
under advisement in conformity with the action of the Society, 
and at a meeting—what was the date, November 11, was it? 

Q.—November 11, right. A.—November 11, the committee 
reported to the Society; there was considerable discussion and 
it was re-referred to the committee with instructions to con- 
sider it further; and at the next, I think, the next business 
meeting of the Society in December the committee finally 
reported. I don’t even recall whether I was present at that 
meeting. I may have been. The action proposed finally— 

Q.—Are you referring to the meeting of December 1, the 
first meeting of the Society in December? A.—Yes, as I said 
the committee reported the evening of November 11, and it was 
re-referred to the committee, and then on December 1 the com- 
mittee made the report which was to the effect that the atten- 
tion of the Boards of the hospitals, as I recall, the medical 
boards of the hospitals should call the attention of the Boards 
of Directors to what has been called, as I learned subsequently 
the Mundt Resolution. : 

Now, may I trace my connection with that situation from 
that point on? 

Q—Yes. That resolution which came up on December 1, 
that was adopted? A.—lIt was adopted. As I said, I may have 
been there; I have no recollection of that meeting. I have a 
distinct recollection of the meeting of November 11, 

Mr. Laskey:—Gentlemen, there is no question that that reso- 
lution was adopted on December 1. 

Mr. Lewin:—No question. 

Mr. Richardson:—May we read that? 

Tne Courr:—Yes. 

Mr. Richardson: 

“That as a matter of educational policy the Medical Society of the 
District of Columbia strongly recommends that all hospitals engaged in 


440 WAS) 2.4 OS: 


the teaching and training of residents, interns, and nurses, where 
possible, follow the recommendation of the American Medical Associa- 
tion regarding the constitution of their entire medical staffs, namely, 
that each appointee be a member of the Medical Society of the District 
of Columbia or a local Medical Society in this immediate neighborhood 
and a member of the American Medical Association.” 


O—Was there any further action with respect to your reso- 
lution which you recall? A—None whatsoever. The only fur- 
ther action with which I had any connection personally was in 
connection with the action on this proposal which was just read, 
which was the final action of the Hospital Committee; that 
is so far as it concerned my connection with Columbia Hospital. 

OQ —Doctor, do you recall a local physician by the name of 
Scandifio? A—I do. 

QO—Do you recall that his name came up before the com- 
mittee with respect to charges that had been made? A.—Oh, 
yes, I remember all that. I had nothing to do with it. I wasn’t 
on the Executive Committee. As I say, I had resigned from 
everything in connection with the Society, from all the com- 
mittees, just retained my membership, but I knew that he was 
charged by the Society and tried by the Executive Committee, 
and the recommendation of the Executive Committee was that 
he be expelled, and that came up at the Society meeting. 

O—Were you at that meeting? A—At which the matter I 
have just referred to came up? 

Q—Yes. A—I was. 

OQ—What was the recommendation? A.—The recommenda- 
tion of the Executive Committee was that he was guilty of the 
charges and the recommendation was that he. be expelled from 
the Society. 

Q—Do you recall with what he was charged? A.—He was 
charged with having violated Chapter IX, Article IV, Sec- 
tion 5, and also two or three other charges of violations of 
certain provisions of the Constitution. 

QO —Do you recall whether they were sections 1 and 2 of 
Article III of that Chapter IX? A.—I couldn't recall at all 
from my own recollection what the numbers were. 

O—Well, do you recall what in substance those charges 
against Dr. Scandifio were? A.—My recollection is that one 
of them involved a violation of the code of ethics of the Amer- 
ican Medical Association, in that he had contracted to give his 
services under circumstances under which he could not render 
good service. I believe that was one. 

Q—Do you recall anything about the requirements that a 
physician file his contract with the Society? A.—yYes, that was 
the other one: that he had failed to file his contract with the 

Society, the C. C. & I. N. Committee, as required by the Con- 
stitution. Yes, I remember that now. 

Q—Did you know Dr. Scandiffo prior to that? A.—I 
imagine that some years ago I met Dr. Scandiffio, but even 
at that time I had no recollection of him individually, and I 
doubt if he came in this courtroom now I would recognize him. 

Q.—How did you vote on that matter? A.—I voted reluc- 
tantly for his expulsion. . 

Q.—You say “reluctantly” ; why do you say that? A.—Because 
I felt it was incumbent on the Society to protect itself, and to 
set an example. It had adopted a constitution. Its members 
had applied for membership voluntarily in the Society and had 
voluntarily obligated themselyes to obey the provisions of the 
constitution; and while I didn’t like the provisions of Chapter 
IX, Article IV, Section 5, he had violated that and violated 
other provisions of the constitution, as far as I could determine 
from the report of the Executive Committee and, as I say, with 
reluctance, I voted for his expulsion. 

O.—As a result of that action of the committee what, if any, 
effect has that had upon your permitting Dr. Scandiffio to attend 
children, babies, whom you delivered in Columbia Hospital, 
whose mothers were his patients? A.—Dr. Scandiffio is a 
pediatrician and he was associated personally with a very inti- 
mate friend of mine, who was one of the leading pediatricians 
here in Washington for a good many years; and while I didn’t 
know Dr. Scandiffio very well, he had been a pupil of mine at 
Georgetown and had been, as far as my knowledge went, well 
trained and, as I say, he had been associated with this very 
distinguished pediatrician for some years, and at the time this 
whole business was boiling in the Medical Society I had from 
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the very beginning many patients in my private practice who 
were members of G. H. A.—and that was from the very begin- 
ning of G. H. A. down to the present time—and on several 
occasions during that period patients of mine in the hospital 
would say they would like to have Dr. Scandiffio see their 
babies and I invariably told them that so far as I was con- 
cerned he was a competent and able pediatrician and I had no 
objection to him seeing them, their babies, if he wished, and 
he did, as a matter of fact, see babies of several patients of 
mine on several occasions. 

Q.—When you say he did “see” them, what do you mean? 
Do you mean he just viewed them or treated them profession- 
ally? A—I am using that in a medical sense; technical sense. 
When a physician sees a patient, as was the case with Dr. Scan- 
diffio, he does so for the purpose of taking charge of the patient. 
The sooner I get rid of them, the babies after they are born, 
the better I am pleased. 

QO.—Was that the close of your contact with the Scandiffio 
incident? A,—Yes. 

Q.—What was your connection with Columbia Hospital in 
the years 1937 and 1938, that is the Columbia Hospital for 
Women? A.—My official title was Attending Surgeon. There 
are eight attending surgeons, four of whom have a surgical 
service on women, and four of whom are attending obstetricians, 
and I was one of the latter, and, as such, a member of the 
Medical Board of the hospital. 

O.—What classifications of surgical medical services did they 
have there at Columbia at that time? A—You mean with 
respect to the qualifications on the courtesy staff? 

Q.—Yes. A.—You see, they had an attending staff which was 
constituted as I have indicated, plus the fact that they had a 
pathologist and a senior anesthetist and an attending pedia- 
trician, to take charge of the nursery; and, in addition, they 
had a courtesy staff, and the courtesy staff was classified in 
three categories, three groups—one, two and three. 

Class 1, individuals who had privileges to practice in the hos- 
pital on the courtesy staff who were entitled to do any operative 
procedure they wished in gynecology. That is any particular 
surgical treatment of women for diseases peculiar to women. 

O.—Does that classification include the most serious opera- 
tions? A.—It includes everything, everything connected with 
surgery on the organs peculiar to women. 

The second qualification was major obstetrics, which meant 
that that individual who had such privileges to practice in that 
class was entitled to do a craniotomy for instance, or destroy 
the unborn baby, and remove the uterus at the same time. In 
other words, he could do anything to take care of a woman in 
labor. 

And the third classification; class 3, members of the courtesy 
staff who enjoyed privileges under class 3, were permitted to 
come into the hospital to handle women in labor as long as 
the labor was progressing normally and satisfactorily. How- 
ever, if the labor were too much prolonged or delayed, or hem- 
orrhage or convulsions, or any complications developed, then 
that individual was required to have consultation, and it was the 
duty of the staff of the hospital—I mean the attending obste- 
tricians and their associates—to provide that consultation for 
them, and free of charge to the patient if the patient was unable 
to pay for it. Those were the three classifications. 

Q.—Do you recall Dr. Selders’ application for courtesy staff 
privileges at Columbia Hospital? .4.—Oh, yes, I recall the fact 
that he applied. I would like to say before I start discussing 
the matter that, of course, that is some years ago, and I have 
tried to refresh my memory from the minutes of the Medical 
Board of Columbia Hospital, but I think I will be in agree- 
ment with counsel when I say they are in a hopeless mess. 
There is very little I could get out of them. I welcome the 
opportunity to discuss Dr. Selders’ application from start to 
finish, but I doubt if I can pin it down to definite dates. I 
would be very glad to have counsel point out to me any error 
I may make in that connection. 

Q.—Irrespective of the date, you recall the application having 
been made to that hospital by Dr. Selders? A.—Yes, very 
well. 

O—Will you please state what, if anything, you had to do 
with that application? A.—Dr. Selders, if my recollection is 
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correct, and I am sure it is, Dr. Selders applied to Columbia 
Hospital for the privilege of doing general surgery, major 
gynecology, major obstetrics and normal obstetrics. In other 
words he applied for privileges in classes 1, 2 and 3, you see, 
and, in addition to that, he packed on the application to do 
general surgery in the hospital, which meant he could take 
out a brain tumor or do a thyroid, or operate for an empyema 
in the chest; anything. Now, Columbia Hospital does not 
have on its staff of the hospital anything corresponding to my 
position: I mean it has no general surgery, you see. There 
are general surgeons who can practice there, but they are on 
our consulting staff. In other words, we have a consulting 
staff of general surgery and in the event a patient for whom 
the hospital is responsible, is in the ward, developed, for instance, 
an empyema from pneumonia, following childbirth, and we 
haven’t our own, then we would call in a consultant because 
we wouldn’t know about it, it not being in our line; so Dr. 
Selders applied for the whole works: 1, 2, 3—everything— 
and as far as I know there isn’t any such animal existing in 
the United States; they just don’t come; and the action of the 
Board was, however, to give consideration to the application. 

Now, as an obstetrician and gynecologist I wouldn't set myself 
up as competent to determine the ability of a man to do general 
surgery; I do not know enough about it to even gage his 
ability from the credentials he presents and, for instance if he 
said he was or had been attending such and such a clinic, 
unless it was say the Mayo, with which I happen to have some 
knowledge—I probably wouldn’t even know enough about the 
standing of the clinic he referred to, to intelligently pass on it; 
so the application as regards general surgery, despite the fact 
that we didn’t have any such individual on our staff, was refer- 
red to the Washington Academy of Surgery for the guidance 
of us as to what his qualifications were. 

Then, the question of his ability to do major gynecology was 
something that modestly I think I have some ability to gage. 
However, that was referred also to the Washington Gynecology 
Society for an advisory committee in the same way we had 
referred the surgery application to the Washington Academy of 
Surgery, because it was our custom to do that even when we 
felt competent to examine credentials on that point. The net 
result of it was that the Academy of Surgery advised us 
adversely as to his qualifications in general surgery. The 
Washington Gynecology Society advised us adversely as to his 
qualifications to do major obstetrics and gynecology, which 
Was in accordance with the opinion of the Medical Board, as 
to those qualifications; and since he had applied for all three 
groups, the Board, which only acts in an advisory committee— 
the directors, the board of directors can put anybody on there 
it pleases—advised the board of directors against granting of 
the privileges desired. That, I recall, was the action of the 
board. 

Q.—After Judge Bailey’s decision in the Group Health case 
in July 1938 was an application of Dr. Selders for courtesy 
privileges at Columbia Hospital for Women renewed? A— 
Well, I couldn’t time it exactly as to just when it was renewed. 
I do happen to know, and furthermore my impression is that 
the application was received from the Group Health Association 
rather than Dr. Selders; that is my impression now. 

Q—In respect to your action on the second application, you 
may proceed. A.—As I say, I don’t recall just when it was, 
and my recollection may be wrong, but I think that the renewal 
application came directly from some authority in G. H, A. I 
don’t think it came from Dr. Selders direct. 

Q.—Mr. Kelleher informs me that it was on Sept. 2, 1938 
Dr. Selders wrote to Mr. Ashburn, the superintendent. 4.—Was 
it Dr. Selders? It seems to me that there was some cor- 
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the application, but the gist of it was that they then considered 
that this application should be treated separately for each 
group; they wanted to consider each class separately; and I 
saw something in the minutes of the medical board where the 
matter came up at a meeting in September 1938 and there was 
a motion made before the medical board that Dr. Selders’ 
application for privileges 1 and 3—that was the motion as it 
appears in the minutes, be considered; that would be major 
gynecology and minor obstetrics, that is normal obstetrics, and 
would leave out major obstetrics; and the motion was made 
that it be considered; and it was recommended adversely to 
the Board of Directors. Thereupon, I moved that the Board 
of Directors be advised that the medical staff didn’t think it 
advisable to act on the application at that time, and by a divided 


vote that recommendation or motion prevailed. The recom- 
mendation was sent to the Board of Directors. The Board of 
Directors acceded to it, and the net result was that Dr. Selders 
was permitted privileges pending final disposition of it and, 
pending that period, he was permitted to handle normal obstet- 
rics in the hospital, 

My position with respect to that matter was this. I remember 
very distinctly when that second application came before the 
Board, I said to the Medical Board this: I said there isn’t 
any question in my mind but that this man is not competent 
to do general surgery in this hospital, but that is out; and I 
equally convinced that he has not shown any evidence that he 
should be granted the privilege of doing major gynecology, or 
to handle desperate cases of childbirth, but were he a member 
of the Medical Society of the District of Columbia you would 
grant him privileges or at least recommend him for privileges 
in Class 3— 

Q—Being what? A.—Normal obstetrics, and, in my judg- 
ment,—I have absolutely this recollection, of taking this posi- 
tion —in my judgment, this situation should be handled in the 
same way. These men on G. H. A. should not be admitted to 
practice in any hospital, including this one, if they cannot show 
they possess the qualifications which entitle them so to do, the 
same as other men in or out of the Society; and, incidentally, 
at the very time Dr. Selders’ application was before the hospital 
board at Columbia we turned down a much more competently 
trained man who was a member of the District Medical Society, 
and the Board of Directors sent the application back to us 
under pressure from members of Congress and various high 
officials, and the Medical Board stuck to its guns and refused 
to alter its position; and that man was a member in good 
standing in the Medical Society of the District of Columbia. 
But that is a diversion. My opinion was that none of these 
men should be admitted to staff privileges unless qualified to 
do the work for which they apply; that the same test should be 
applied to them as to any other man who makes application, 
but if they were qualified the fact that they were on the staff 
of G. H. A. should make no difference; that the board should 
take a position comparable to the one as related by Dr. Macatee 
was taken at Garfield. They should either be admitted to 
practice pending the outcome of the question of legality of 
G. H. A. or they should be kept out of the hospital altogether ; 
and [ think I was right about that. 

Q—Now, in respect to the claim of members of G. H. A. to 
have their complaints and illnesses treated in the hospital by a 
G. H. A. physician: how, at all, does that vary from the right 
of any citizen of the District of Columbia, not a member of 
G. H. A., to go into a hospital in which he has not courtesy 
staff privileges and there treat a patient? A.—Well, of course, 
that I think is one of the most outstanding examples of the 
way this G. H. A. group—I am not referring to their medical 
staff now; I am referring to the crowd that had the thing in 
control and who were going to ride roughshod over the situation 
in Washington in connection with the hospitals; because there 
isn’t a member of this jury who if taken ill tonight could call 
up a hospital and get in there and be treated by a physician 
of their choice unless that physician is admitted to courtesy 
staff privileges in that hospital, but the G. H. A. organization 
proceeded to take the position that because an individual was 
a member of G. H. A. they were different and they were 
entitled to have a privilege denied to every other citizen in the 
District of Columbia; it boils right down to that. 

O.—What privilege is that to which you refer? d—The 
privilege of calling a hospital and saying “Dr. Blank is my 
physician, and I want to get in there and he is going to take 
a tumor out tomorrow,” and the hospital would have nothing 
to say whether the doctor was competent to do it or whether 
the patient was committing hari-kari. 

O.—What was the final action on Dr. Selders’ application, 
if you recall? A—I recall no action after that action taken in 
September 1938. I know that Dr. Selders did attend some 
normal obstetrical cases in the hospital. 

Q—Dr. Willson, did you, at any time, engage in an unlawful 
combination and conspiracy with any of your co-defendants 
or with any other organization or society, to undertake 
to restrain trade in the District of Columbia, in violation of the 
Sherman Anti-trust Act? A4—I did not, and I never con- 
tacted anybody in the American Medical Association in this 
matter in the period covered by the indictment, on that subject 
or any other; and, so far as my co-defendants are concerned, 
with two or three of them I discussed the matter casually from 
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time to time, but I never did more. I was out of office, held 
no office in the Society; out of any responsible committees, 
and any conversation I had with any of my co-defendants was 
in the way of disagreement with some of the steps which were 
being taken. 

Q.—Dr. Willson, you know who your co-defendants are, do 
you not? A.—Well, I don’t know whether I can name them 
all, but I recognize them. 

Q.—I don't want to repeat the names: you may not be able 
to repeat the names, but you knew all of the co-defendants, 
individuals and societies, and associations? A.—AIl of them. 

QO.—Now, I want to ask you whether you at any time com- 
bined and conspired with your co-defendants, or with any 
member of the Medical Society of the District of Columbia, 
not named as defendants, or with any person or persons to the 
grand jury known or unknown, to restrain trade in the District 
of Columbia; that is to say, for the purpose of restraining 
Group Health Association, Inc. in its business of arranging 
for the provision of medical care and hospitalization to its 
members and their dependents on a risk-sharing prepayment 
basis? A—I never did; never took any action concerning 
4G. SEIS AG 

Q.—Or for the purpose of restraining the members of Group 
Health Association, Inc. in obtaining by cooperative effort 
adequate medical care for themselves and their dependents from 
doctors engaged in Group Health medical practice on a risk- 
sharing prepayment basis? A —Never did. 

Q.—Or for the purpose of restraining the doctors serving 
on the medical staff of said Group Health Association, Inc., in 
the pursuit of their calling? A —I never did. 

Q.—Or for the purpose of restraining doctors not on the 
medical staff of Group Health Association, Inc., practicing in 
the District of Columbia, including the doctors so practicing 
who are made defendants herein in pursuit of their calling? 
A—I never did. 

OQ.—Or for the purpose of restraining the Washington hospi- 
aA in the business of operating said hospitals? A—I never 

id. 

Q.—Dr. Willson, did the Columbia Hospital have any rule 
or regulation requiring all members on its staff, either regular 
or special, to be members of the Medical Society of the District 
of Columbia? A —Mr. Laskey, as far as my knowledge goes, 
they never had any such rule until—the only thing I know in 
that connection about Columbia Hospital is this: that following 
the final recommendation of the hospital committee, as a result 
of my motion of November, the secretary sent a communica- 
tion to the hospitals calling their attention to what I now know 
as and recognized as the Mundt Resolution of the House of 
Delegates of the American Medical Association. 

Now, the record of the minutes of the Medical Board of 
the hospitals shows that that matter came up before a meeting 
of the Medical Board on March 10. I don’t know why it was 
so long getting there, but the minutes of the Medical Board 
show that on March 10, Dr. Crowley, who is not a defendant 
here, and who is a member of our staff, moved that the Medical 
Board recommend to the Board of Directors that it adopt this 
policy, which was in the Mundt resolution. The Board of 
Directors evidently received that recommendation and sent back 
a request to the Medical Board that it rescind that recommen- 
dation, and that, according to my best recollection and as 
refreshed from the minutes, came up before the Medical Board 
of Columbia Hospital at its meeting of March 28 or 30, 1938, 
that would be,—yes, the action was December 1937: yes, that 
is right, March 28-30, 1938, and the record in the minutes show 
that Dr. Willson moves that the Medical Board rescind that, 
and that action was taken. 


CROSS EXAMINATION 

By Mr. Lewin: 

Q.—I am having difficulty getting all these hospital docu- 
ments in order, so I may have to proceed rather slowly. Dr. 
Willson, do you know about the efforts of the defendant 
Dr. Cutter to get your hospital to adopt and observe what you 
later learned was the Mundt Resolution in November 1937? 

Mr. Richardson:—We object to that and we desire to have 
the language of Dr. Cutter stated. He made no effort to get 
that or any hospital to adopt and observe the Mundt Resolution. 


By Mr. Lewin: 

Q.—I am simply asking whether he knows about the cor- 
respondence between Colonel Ashburn, your superintendent, and 
Dr. Cutter, as to what you later learned to be the Mundt 
Resolution. .A.—I have no recollection as to that; it is a 
perfect blank, so far as I am concerned. 
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Q.—You didn’t know at all about this letter of Colonel 
Ashburn, the superintendent, to the defendant Dr. Cutter, dated 
November 5 saying: 

“As for demand that ‘physicians on the staff of hospitals approved for 
intern training should be limited to members in good standing in their 


local county medical societies,’ it meets with the approval of the Medical 
Board as regards future appointments.” 


A—I have no recollection of it. It may have come before 
the meeting. There were a great many meetings of that Medi- 
cal Board I never attended; and it is possible that it may have 
come before a meeting which I did attend. If so, I have no 
recollection of it. 

Q.—You were, however, a member of the Medical Board? 
A.—Yes. 

Q.—And this letter I am referring to you was written two 
days after that famous resolution of yours? 

Mr. Laskey:—I1 object to the characterization of the resolu- 
tion as “famous.” 

Mr. Lewin:—I withdraw it. 

Tue Court:—I wish counsel would refrain from character- 
izations. 

The Witness:—From a literary point of view I would say 
it was infamous. 


By Mr. Lewin: 
ome this doesn’t recall anything to your mind at all? 

—No. 

Q.—But it rather indicates, doesn’t it, that from November 5 
on— A.—(Interposing) I didn’t read the letter. 

Mr, Laskey:—I submit that the witness has testified that 
he never saw the letter, to his recollection, and now he is being 
asked if it doesn’t indicate something. ; 

Tue Court:—It is argumentative; asking what the action of 


the superintendent in writing a letter indicates. He says he 
knows nothing about it. 


By Mr. Lewin: 


Q.—Well, you wouldn’t deny that about that time the Medi- 
cal Board did say that this so-called demand met with its 
approval, so far as future appointments were concerned? 

Mr. Laskey:—Objected to: it is argumentative. 

THE Court:—Yes. He has stated what the action of the 
Board was, and his particular action with respect to that. 

Mr. Lewin:—All I wanted to find out is whether his position 
is that the Board didn’t pass that approval, or whether he 
simply doesn’t know about it. 

Tue Court:—You may ask him that. 


By Mr. Lewin: 


Q.—Did you intend to deny that the Medical Board— 

Mr. Laskey (interposing) :—That is not what your Honor 
indicated he might ask. 

Tue Court:—He may state whether or not this letter 
changes his recollection as to what the Medical Board did. 
I think that would be satisfactory. 

The Witness:—Mr. Lewin, the only recollection I have— 
I assume you are referring to the Mundt resolution—the only 
recollection I have about the matter is what I testified to on 
direct examination as to the meeting with Dr. Crowley, and 
that I moved that the action of the Board be rescinded; that 
is my only recollection about that. I am definite about that, 
because I recall also I stated to the Medical Board that it 
took in people who could pay their dues; it would tend to keep 
them out, and I wasn’t for it. 

By Mr. Lewin: 

Q—You did see Dr. Selders’ application, made in the fall 
of 1937? A.—yYou say I saw it? 

O.—Yes. A —I couldn’t say I saw it. It was probably read. 
It was undoubtedly read; it must have been read. 

O.—It was referred to the Medical Board, of which you 
are a member? A—Yes. 

O.—And I suppose you voted with regard to the recommen- 
dation on the application? .4.—Every time I was present I 
voted; I do not mean to intimate that I was ever present and 
did not vote. 

O.—So it would be safe to say that you read it and knew 
its contents? A—Safe to say I knew its contents, 

Q.—And isn't it true that the application followed the usual 
form and gave you information as to his birth, his education 
and his experience; his teaching experience; his hospital experi- 
ence, and then his references? A—So far as I know. I have 
no recollection to the contrary. 

O,—And don’t you remember that he gave you the names of 
certain gentlemen, doctors to whom you might write to get 
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information with regard to him and his qualifications? A—I 
have no recollection as to that. I assume he did; I have no 
recollection of any names of individuals. 

Q—Do you have any recollection now of having received 
any letters from his references? AW—No. Well, now, I have 
recollection that such letters were received and read to the 
Board, but other than that—as to who wrote them—I have no 
recollection. 

_Q.—And that must have entered into your consideration of 
his application? A.—Well, that question I couldn't answer 
because I have no recollection of their contents. 

Q.—Don’t you know, as a matter of fact, that the only two 
persons listed on the application to which the Columbia Hos- 
pital wrote were the Worcester City Hospital and the Harris 
County Medical Society? A.—Well, within the last few weeks, 
within the last two weeks, my recollection; from my discussion 
with a fellow member of the Medical Board, my memory has 
been refreshed on that point, but if it had not been for that, 
I would have no recollection. 

Q.—It would be the usual thing and expected thing for your 
board to communicate with the references that are given? A.— 
I think so, if there is any question involved in the applicant's 
fitness that probably would be done. 

Q.—And this application leaves a space for the names of 
references, so it contemplates references should be furnished? 
A—I have no visual picture of the application blank at the 
present time; I have no idea what it looks like, what it calls for. 

Q.—You would think if you were going to investigate the 
qualifications of a doctor that would be one of the sources you 
would turn to? A.—Yes. 

Q.—But you have refreshed your recollection so that you 
know that the references were confined to the Worcester Hos- 
pital and Harris County Society? A—Are you referring now 
to his qualifications in surgery? 

Q.—I am referring to all his qualifications. A—I want to 
be perfectly fair. I have no recollection about this thing, that 
1s as to his surgical qualification, except the thing’ was referred 
to the Washington Academy and that was their responsibility. 

Q.—Now, I am going to show you what purports to be a 
letter which Colonel Ashburn, the secretary of the medical 
board, wrote to the Houston Medical Society, that would be 
the Harris County Medical Society? A.—I assume so. 

Q.—He says, doesn’t he: 

_ “Iam directed by the Medical Board of this hospital to seek your aid 
in determining the qualifications of Dr. Raymond E. Selders, who prac- 
ticed in Houston from 1928 to 1935, for doing major and gynecological 
Surgery and operative obstetrics. 

“Dr. Selders is an employee of a medical cooperative or insurance 
organization recently formed by employees of the Home Owners Loan 
Corporation. This movement has received national attention and has 
excited much opposition in local medical circles. Dr. Selders, while 
apparently a generally well trained man, has not submitted evidence of 
the special training and experience usually demanded by this hospital 


of men seeking the privilege of doing operative work in gynecology and 
obstetrics, 

“Because of the special circumstances of the particular case and the 
Board’s desire to act in a fair and judicial manner, any assistance you 
can give it will be greatly appreciated and will be held confidential. 


“Very truly yours, 
“P, M. Ashburn, M.D.” 


Q.—Now, were you a member of the Medical Board that 
gave instructions to Colonel Ashburn to write that sort of a 
letter? 4.—What is the date? 

Q.—Noy. 25, 1937. A.—I was a member of the Board but 
whether I was at that meeting I have no recollection, and I 
have no recollection of giving any such instructions. 

Q.—As a matter of fact, you would say it was true, and 
known to the Medical Board? A—As you read it, I heard 
nothing that wouldn’t be true, and it is under Colonel Ash- 
burn’s signature. 

Q.—It calls attention to G. H. A.? A—Yes. 

Q.—And that is the “movement” which he says has received 
national attention and has excited much opposition in local 
medical circles? A.—Yes. 

Q.—I wonder whether you are familiar with the letter which 
the secretary of the Harris County Medical Society wrote back 
in answer to this letter. It is dated Dec. 2, 1937. Here is a 
letter from Secretary Coole of the Harris County Medical 
Society, Did that come to the attention of the Medical Board? 
A.—It may have done so, I think I would have recognized 
that signature if I saw it before. I have no recollection of it. 

Q—You would say in ordinary course this information would 
generally be given you. Doesn't he tell you this: 

“Dr. Selders is a member of this society in good financial standing. 
His record here is clear and shows that he is academically and pro- 
fessionally well qualified, I have been given to understand that recently 
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he completed his Master’s degree in Surgery at the University of Penn- 
sylvania which should further qualify him.” 


And then he says: 


“The Harris County Medical Society strongly condemns any such 
practice and if the allegations are found to be true, Dr, Selders will be 
subject to disciplinary action on the part of the Society.” 


Q.—Does that refresh your recollection that that information 
came as a result of that reference? A.—None whatsoever. 
I have no recollection of having seen it before. 

Q—yYou think perhaps you voted without that information 
and knowledge before you? A—I am afraid you will be 
getting me in bad with the Board of Directors but the fact is 
I didn’t attend many meetings, especially at this time. 

Q.—Didn't Colonel Ashburn on the same day that he wrote 
the Harris County Medical Society send a similar letter to the 
Worcester City Hospital? A.—AIl I can say is I recognize 
his signature here. I have no recollection of that. Understand, 
I may have known about it at the time, but the matter wasn’t 
of sufficient importance to me to make any definite impression. 
It was a few years ago, and I just don’t remember.. 

Q.—I wonder if this information which Dr. McIver for- 
warded came to your attention? A.—Neither could I answer 
that. I can say that within the last week I learned, or my 
memory was refreshed to the effect that there had been a com- 
munication from the Worcester Hospital, but as of November 
1937 I have no recollection of it as of that date. 

Q.—Your memory has been refreshed as to those facts then? 
A.—No, my recollection is that I was informed here recently 
that there was a communication from some individual in 
Worcester. 

Mr. Richardson:—We object to this method of examination. 
The witness has said over and over again he knows nothing 
about this, and counsel continues to examine him with reference 
to it. 

Tue Court:—Yes, the witness disclaims any knowledge of 
the letter; therefore as to him its contents are not a proper 
basis for question. 

Mr, Lewin:—He said he had refreshed his recollection as to 
the letter fairly recently. 

Tue Court:—He says that he has not refreshed his recol- 
lection; he says his recollection is that he was informed recently 
of something of the sort. 

The Witness:—I beg your pardon. I didn’t say it refreshed 
my recollection about that particular letter. I said it refreshed 
my recollection that there had been some letter from Worcester. 

Mr. Lewin:—All I want to know is whether he knew about 
this before voting on Dr. Selders’ application. 

Tue Court:—Ask him that. 

Mr. Richardson:—He has replied three times that it doesn't 
refresh his recollection. 

Tue Court:—Ask the question. 


By Mr. Lewin: 

Q.—Does this refresh your recollection as to the facts which 
the Worcester City Hospital supplied the Medical Board and 
your hospital? 

Mr. Richardson:—I suggest the witness be permitted to read 
the letter and then answer the question. 

Tue Court:—Yes, that is the proper method. If it doesn’t 
refresh his recollection there is no basis for examining the wit- 
ness about it. 

The Witness:—Now, what is your question? 


By Mr. Lewin: 

O—lI want to know whether the letter refreshes your recol- 
lection that these facts were before the Medical Board some 
time before you yoted against Dr. Selders. A—lI couldn't say. 
It doesn’t refresh my recollection as to whether this specific 
letter or these specific facts were before the Board the result 
of this letter, but I know that such facts were before the 
Medical Board. Whether they came from this particular source 
or not, I could not say. 

O—Were these facts before the Board: that Dr. Selders had 
served a residency in the Worcester City Hospital in surgery 
between the dates July 1, 1936 and July 1, 1937, coming to 
that institution from the Pennsylvania Post-Graduate School, 
where he had taken a course in surgery the previous year? 
That as to the number of operations he performed, the only 
accurate figures would have to be froia a survey of a 
large number of records, but scanning the operating schedules 
for the year he was listed at the Worcester Hospital to operate 
on 273 cases, of which a hundred and ninety might be classed 
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as major and 83 as minor. That these figures did not neces- 
sarily mean that he had performed these operations himself. 

“He may have elected to assist someone else in the operation, or does 
it mean that this is all the operating that he participated in, He may 
have assisted or otherwise participated in considerably more than are 
shown here,” 


Doesn't it also give you these facts: 


“Dr. Selders was a resident on the surgical service here and, there- 
fore, did not figure to any particular extent in obstetrical work. Gyne- 
cology is here absorbed in general surgery and one may assume that he 
had considerable contact therefore with gynecological surgery.” 


Those facts, you say, were before the Board as to his expe- 
rience in the Worcester City Hospital at the time they denied 
his application? 4—I assume that similar facts were before 
the Board, but I have no recollection of these specific facts. 
I could comment on them if you want me to, but it would not 
be a question of recollection. 

O.—You are not sure then whether the Board knew of Dr. 
Selders’ experience at the Worcester City Hospital? A—I 
assume that is absolutely true, but you ask me to recall things 
from my memory as far back as 1937, which I am frankly 
unable to do. 

Q.—I appreciate that. I am not trying to overtax your 
memory; I am trying to refresh it. A.—It is easy to over- 
tax it. 

Q.—I think you did say that you referred this application to 
the Washington Academy of Surgery, in so far as it was for 
general surgical privileges? d.—Yes. 

Q.—And is it not true that the response which the Wash- 
ington Academy of Surgery gave you was simply this: I am 
reading now from Government’s Exhibit 447-A. It is dated 
Jan. 31, 1938: 


“T have today been informed by the Committee on Hospital Privileges 
that they recommend the disapproval of the application of Dr. Raymond E. 
Selders to do general surgery. 


“Very truly yours, 
“EF, C. Fishback.” 


Q.—You didn’t receive from the Washington Academy the 
grounds on which his application was turned down? A,—Evi- 
dently not; I certainly have no recollection of the grounds 
being discussed before the Board. 

QO—I think you testified on direct examination that you 
referred the application to the Gynecological Society, as regards 
his application for obstetrics and gynecology. A—I have a 
recollection that was done; I know it was the usual thing. 
I am not sure how I learned it was before the Gynecological 
Society but I know it was. It was the usual routine to do it. 

O.—How long had it been usual routine? A—It wouldn’t 
go back very far because the Gynecological Society had not 
been in existence only, I should say, a matter of six or seven 
years. 

O.—Six or seven years? dA—Yes. 

_ Q-—As a matter of fact, didn’t it go back only to 1937, and 
just one month—the same month, as this application; that is 
this custom to send applications to the Gynecological Society? 
A—I thought your question had reference to how long the 
Society had been in existence. 

Q.—I got the impression from you that Dr. Selders’ appli- 
cation was sent to the Gynecological Society pursuant to a 
course of dealing that had carried on from six to seven years. 
A.—If I made that statement it was an inadvertence. As to 
our custom, I have no recollection as to when it started. 

Q.—As a matter of fact, wasn’t that practice started just at 
that time, the time of the Selders application? Do you think 
I can refresh your recollection as to that at all? A—I don't 
know whether you can or not. I begin to have a hazy recol- 
lection as to the matter of referring such applications to the 
Gynecological Society having been discussed with the Board, 
but my memory couldn’t be refreshed as to when it occurred, 
except to recognize that this signature here on this communi- 
cation is authentic. 

Q.—Let me show you Colonel Ashburn’s letter to the Society, 
referring to Dr. Selders’ application. 


“IT am directed by the Medical Board to request your cooperation and 
advice as proffered by your letter of Oct. 19, 19377” 


A.—I would say the signature of Colonel Ashburn is abso- 


My oe dates does it not, that this was the first time 


gynecology was resorted to? A—I wouldn’t say that, but it 

Pontes te was in E pct: at catia . 
pa: in 1937 you got an offer irom : 

Society teat it would consider applications if referred to it for 


the first time? 


A, M. A. 
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Mr. Laskey:—Does it say anything about the first time? 

Mr, Lewin:—I can go further into it if you want. I was 
merely trying to shorten this up. 

The Witness:—I wouldn’t question this at all. I may have 
been in error in thinking it was earlier adopted, but I have no 
recollection of it. 


By Mr. Lewin: 
O.—Well, it says here: 


“I am directed by the Medical Board to request your cooperation and 
advice as proffered by your letter of Nov. 19, 1937.” 


That, of course, would be the Gynecological Society’s? And 
here, “in the matter of obstetrics.” A.—I would say it was 
absolutely authentic, but I still say I have no recollection of it 
whatsoever. 

Q.—I see. Again with the Washington Gynecological Society, 
when it reported it simply recommended against Dr. Selders 
without giving any ground for the recommendation, did it not? 
A—I have no recollection of their having stated any ground. 

OQ.—yYou do remember that the Medical Board did not con- 
sider any grounds as mentioned by the Gynecological Society? 
A.—None. 

Q.—Did you interview Dr. Selders yourself? A.—No. 

Q.—You didn’t? A—My experience with Dr. Selders con- 
sisted of seeing a strange doctor in the corridor once and asking 
a nurse who he was and ‘being informed that he was Dr. Selders. 

Q.—You didn’t observe his operations or his technic? A.— 
He didn’t do any operations ; he handled a few normal obstetrics. 

Q.—Of course, that would be one way to judge his qualifi- 
cations, to see him in action? A.—Very decidedly, if the action 
was sufficiently broad. 

O.—As a matter of fact before your medical board passed 
on this application: let me ask you whether or not you had 
anything more before you than simply the turn down unex- 
plained of the Washington Academy of Surgery, and the turn 


down unexplained by the Gynecological Society? 


THe Court:—What do you mean by the “turn down’? 

Mr, Lewin:—The refusal of the Academy and the Gyneco- 
logical Society. 

Tue Court:—I think it is better for counsel not to charac- 
terize these words and these actions. 

Mr. Lewin:—It is simply a question of my faulty English; 
I don’t think there is anything else in it. 

Tue Court:—Go ahead. 

Mr. Lewin:—I will strike the question altogether. 


By Mr. Lewin: 

Q.—Did you have anything before you when you voted against 
Dr. Selders’ application except this unexplained recommendation 
of the Washington Gynecological Society, the unexplained rec- 
ommendation of the Washington Academy of Surgery, and 
possibly this information with regard to his experience at 
Worcester, and the information contained on his application? 
A—Well, as far as my recollection goes that would be a true 
statement of facts, the proviso, of course, being that you will 
recall that he applied in the four categories—general surgery, 
major obstetrics, gynecology and normal obstetrics and, as far 
as his qualifications in obstetrics and major gynecology were 
concerned, as I testified on direct examination, I didn’t require 
the reference to the Gynecological Society, because I could gage 
that myself. j 

Q.—You could gage it without meeting the man or seeing him 
operate? A.—I could gage it on that letter you just showed 
me. He doesn’t say anything there about obstetrics. 

O.—What about gynecology? d.—Shows worse; shows 
training in a hospital where gynecology was absorbed in general 
surgery, and if there is any worse training for a gynecologist 
than that, I can’t tell you what it is. 

Q.—It does show that his training in gynecology might be 
considerable though, doesn’t it? A—It shows him in general 
surgical service, and I would say it would certainly not be con- 
siderable from the point of view of putting a man in a position 
of turning him loose in a hospital in gynecology. It wouldn't 
show he was competent to do that at all. 

QO.—You remember it did give this information: this is from 
the superintendent of the hospital, “One may assume that he 
had considerable contact, therefore, with gynecological sur- 
gery”? A.—I testified that wouldn’t mean a thing to me, 
because, as stated in the letter, that was all absorbed in gen- 
eral surgery. 

—But you didn’t go any further to find out what that con- 
siderable contact with gynecological surgery might be? A.— 
I am talking about this letter you let me read; I am not talki 
about my other conclusions, 
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O.—The point is you didn’t make any investigation to find 
out whether he was qualified or not? A—I wouldn't say that; 
I think we made a very good investigation, 

Q.—The one you told me of here in this testimony? 4— 
Entirely sufficient for passing on that candidate, under the 
circumstances disclosed in his application and in this letter. 
Remember, this is a special hospital. It is one that has a very 
wonderful record throughout the country in obstetrics and gyne- 
cology, and it is not taking any chances in putting a man of 
uncertain ability on its staff. 

Q.—Did your hospital admit him to the courtesy staff? A— 
Yes. As I testified, when he separated his requests, when it 
came up as a separate proposition. The first time, it was 
coupled with his request for general surgery and major obstetrics 
and gynecology. When it came up as a separate proposition, 
I have already: testified that: motion was made to consider the 
application and he was turned down, and I moved to advise 
the board of directors that it was inadvisable to take any action 
at that time, and the result of that motion was that he did 
have privileges in the hospital in normal obstetrics during the 
pendency of his application. 

_Q—But he was not admitted to the courtesy staff at any 
time? 4.—Only indirectly. As I testified, he did see patients 
there, Mr. Lewin. 

_Q.—Was he ever admitted to the courtesy staff of the hos- 
pital to do anything? A—No, except that the result of that 
action was that he did bring patients in. It is hair-splitting, 
It seems to me. He was not formally placed on the courtesy 
staff, but he did have the privilege of bringing normal cases in 
there for a time. 

Q.—Did this letter come to your attention, the letter from 
Dr. Selders to the hospital, dated April 23, 1938, supplying 
you with more details in regard to his abilities (handing a paper 
to the witness)? A—I have no recollection of ever having 
seen that letter in my life. 

Q.—Did you know that Colonel Ashburn wrote to Dr. Selders 
in April 1938 asking for more information? A—I may have 
known it, but I have no recollection of it. 

O—Does this letter refresh your recollection as to the facts? 
A.—Not the least bit. 

O—Before the Medical Board? A.—No. It is apparently 
brand new to me. I have no recollection of it whatsoever ; none. 

Q.—Did you know that Dr. Selders, some time in the spring 
of 1938, withdrew his application for operative obstetrics? A.— 
As I testified, I knew that at some time; I could not state 
when it was. His request was separated into the different 
categories. 

Q.—And he finally asked simply for privileges in normal 
obstetrics and in major surgery; is that true? A —In gyne- 
cology, was it not? Major gynecology and normal obstetrics. 

Q.—Did you see this letter of Dr. Selders of Sept. 2, 1938, 
Government Exhibit 389? Only a portion of it, I believe, is in 
evidence, however. 

Mr. Laskey:—Will you point out to the witness, please, the 
portion that is in evidence? 

Mr. Lewin:—Yes. This is in evidence (indicating). These 
things with circles around them are not (indicating). 

A.—aAm I to consider what is not in evidence? 

By Mr. Lewin: 

Q.—I think you can consider it all and see whether it refreshes 
your recollection. .d.—This letter I don’t recall ever having 
seen, but it refreshes my recollection to the extent that I know 
there was a request made for separation of his application into 
different classes. I think that there is an inadvertent error here 
on Dr. Selders’ part, where he says here that— 


“T wish to renew my request for permission to do major surgery in 
Columbia Hospital for Women.” 


I suppose he means there, Class 1 in gynecology. I do not 
know whether he means general surgery. He says major 
surgery, 

Q.—Does he not follow that by a statement of his training 
which refers to general surgery? A—Well, as far as the con- 
text goes, it looks as though he was referring to general sur- 
gery; but the action of the Medical Board in the same month 
of September 1938 was: based on an application in Class 3, 
which was normal obstetrics, and Class 1, which is major gyne- 
cology, and does not refer to major surgery in the sense of 
general surgery. 

O—Is it not true that he specifically in another communi- 
cation withdrew his application for operative obstetrics? A.— 
I have no recollection of it, Mr. Lewin; but I assume it is true, 
from the fact that he did not come before the Medical Board 
at that meeting. 
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OQ—Look at his letter of April 23, 1938 and see if you 
remember that, Did I show ‘you that before? A—I think 
you did. 
oe me show you this particular paragraph (indicating), 
A—Yes. 

Q.—Does not that rather indicate that he withdrew his appli- 
cation for operative obstetrics? A.—It definitely indicates that. 
He says he withdraws his request. 

Q.—So that his broad request had been narrowed consider- 
ably, had it not? A—By that letter, yes. I testified that I 
knew it had been narrowed, but I didn’t know when it occurred. 
That refreshes my memory. 

Q.—But the fact that it was narrowed still did not give him 
his admission? A.—It finally gave him the privilege of attending 
cases in Class 3, 

Q.—Tell us something about the Washington Gynecological 
Society. Is not that a society whose membership is composed 
exclusively of members of the District of Columbia Medical 
Society? A.—My recollection of its constitution is that it is 
a requirement for membership that a member of the Gyneco- 
logical Society should be a member of the District of Columbia 
Medical Society. 

Q.—So that when the hospital referred Dr. Selders’ appli- 
cation to it, it was simply referring it over to a group of the 
District of Columbia Medical Society? 

Mr, Laskey;—Is it not better to suggest that it was referring 
it over to a group, each member of the group being a member 
of the Medical Society? 

Mr. Lewin:—I will adopt that suggestion. 

A—yYes. That leaves out the word “simply,” and that is all 
right. That is proper. 

By Mr. Lewin: 

Q.—Who were the active men in the Washington Gyneco- 
logical Society in the fall of 1937 when Dr. Selders’ application 
came before it? A.—I can say in a general way that it would 
be the leading specialists in that line in Washington, but as to 
what particular group of them were active at that time I have 
no recollection, I am afraid that my attendance at meetings of 
that organization was very poor. 

Q.—Let me see if I can refresh your recollection a little bit 
from my notes of the minutes of the Council of the Washington 
Gynecological Society, Nov. 18, 1937. A—Where was that 
held, Mr. Lewin? 

Q.—I do not know that. 

Mr, Lewin: 

Q.—Was Dr. Crowley your chief of staff at Columbia? A— 
We do not have a chief of staff. We have a president of the 
Medical Board. 

Q.—Was he the president of the Medical Board? A—At 
that time? 

Q.—Yes; in the fall of 1937 and the spring of 1938. A.— 
He very well may have been, only because I know that he 
brought back from the board of directors the Mundt Resolution 
request that we rescind our action, and the minutes said Dr. 
Crowley brought that back. Therefore if he attended a meeting 
of the board of directors he would have been the president of 
the Medical Board at that time. 

Q.—Let me see if I understand that. When the resolution of 
December 1 of the Medical Society which recommended that 
your staff be limited to members of the A. M. A— A.—That 
was the recommendation of the Hospital Committee. 

Q.—Dr. Crowley was a member of the Hospital Committee, 
was he not? A—That I could not say. 

Q.—I think it appears in evidence that he was. 4d.—He may 
have been. 

Q.—At any rate, when it came to your hospital he was a 
director of your hospital at that time? A—That I have no 
recollection of. I testified that I could not understand that 
that action was taken the first of December 1937—wasn’t it? 

Q.—Dec. 1, 1937. A—But my recollection of the resolution 
which was adopted by the society on the advice of the Hos- 
pital Committee, its ever being before the Medical Board, was 
refreshed by looking at the minutes of March 10, and I am at 
a complete loss to understand what happened to it in the mean- 
time. I have no recollection, you see. 

O.—Apparently, though, your Medical Board, in the spring of 
1938, recommended its adoption to the directors. 4.—It did at 
the meeting of March 10 on the motion, as I recall it, of Dr. 
Crowley. 

Q.—And on your Medical Board, in addition to yourself, was 
Dr. Sprigg, one of the defendants in this case? 4A—He was a 
member of the board at that time. Whether he was present at 
the meeting or not I don't know. There is no evidence that 
I was present at the meeting, and I have no recollection of jt, 
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Q.—And then the directors suggested that the request from 
the Medical Board be withdrawn and you moved to withdraw 
it, and it was withdrawn; is not that correct? A.—That is 
correct. That was at a subsequent meeting, in October. 

Mr. Richardson:—Mr. Lewin, I think you are slightly in 
error. His motion was not that it be withdrawn. His motion, 
after it was withdrawn, was that their previous action be 
rescinded. 

The Witness:—That is correct. The request came from the 
board of directors to the Medical Board that it rescind its 
action in recommending the adoption of that policy, and I moved 
that that action be taken. That is correct. 

By Mr, Lewin: 

O.—That policy would be identical with the Mundt Resolu- 
tion, and you so understood it? d.—The policy that we were 
asked to rescind? 

O—Yes. A —I would think so, absolutely. But, as I say, 
I never heard of the Mundt Resolution until I was in this court 
room. 

O.—Did you know that Dr. Hulburt, a Group Health Asso- 
ciation doctor, applied for obstetrical privileges at your hospital? 
A —I have a hazy recollection of it. I wouldn’t recognize the 
name. I do know that there was some younger man, late in 
1938, that applied; but that is as far as my recollection goes. 

Q.—I wonder if I could refresh your recollection by showing 
you my notes of the minutes of the Executive Committee of 
April 18, 1938 (handing papers to the witness). d.—What is 
this—the meeting of the Executive Committee of the Medical 
Board? 

O.—Let me show you the minutes of the board on April 14, 
1938. d—Have you anything that shows the officers of the 
board at that time, when Crowley was president? 

Q.—1I understand Crowley was president. 

Q.—Dr. Sprigg was there. He was a member of the board 
of directors, was he not? Or did he have privileges of the 
meeting? A.—Then there must have been two of them privi- 
leged to attend, Dr. Crowley and Dr. Sprigg. My recollection 
is that at one time one member only of the Medical Board 
served on the board of directors, and then later on it was 
changed to two. I don’t remember when that occurred. 

O.—Let me go back to the minutes of the Medical Board of 
April 14, 1938. Does not that refresh your recollection that 
the application of Dr. A. S. Hulburt for privileges in Class 3 
was tabled? A—No; I have no recollection of it at all. The 
minutes may show whether I was present at that meeting. 
There were a whole lot of meetings that year particularly that 
I never attended, and I may not have been there; so I have no 
recollection of it at all. 

Q—Did you know that he resigned from Group Health 
Association on April 25? A—I may have known it at the 
time, but I have no recollection of it. 

Q.—Did you know that he was given Class 3 privileges at 
your institution in early June 1938? A.—I have no recollection 
of that, Mr. Lewin. You see, this whole thing was minor, as 
far as I am concerned. 

Q.—Perhaps it was, but I am trying to get the facts. d—That 
is all right. I am merely trying to excuse myself for not 
remembering well. 

Q.—Will you look at my notes on the minutes of the meet- 
ing of the Medical Board on June 9, 1938? Dr. A. S. Hulburt’s 
application was approved for Class 3 on that date, was it not? 
A.—What are you asking me? 

Q.—Whether that refreshes your recollection that after 
April 25, to wit, in June of 1938, he was approved for Class 3 
in your institution. A.—I am terribly sorry. All it does is to 
bring back a hazy recollection to me of having heard that name 
before the Medical Board. 

Q.—Is not your hazy recollection this, that Dr. Hulburt 
applied when he was a member of Group Health Association 
and was not given privileges, and his application was tabled until 
after he resigned from Group Health Association, and then a 
little over a month afterwards he was given privileges there? 
Is not that your recollection? A.—It is awfully hard for me 
to separate in my mind what I remember and what I know 
now; but it begins to clear up in my mind a little; yes. 

Q.—Would you say that my question is correct? A,—I have 
no doubt it is correct. In fact, if you ask me if it is so, I would 
say yes, undoubtedly, because the record seems to show it. 

O.—Would you testify that his connection with Group Health 
Association had something to do with postponing it until’ after 
he had resigned? A.—I have no recollection of that. 

~Dr. Halstead, another Group Health Association doctor, 
testified that he applied at your hospital. Do you recall that? 
A,—I do not even have any recollection of there ever having 


been a Dr. Halstead connected with the G. H. A. or having 
applied. 

Q.—Were you not present at the meeting of the Medical 
Board on Dec. 9, 1938? My notes show that you were. 4A— 
Maybe I was, but I have no recollection of it. 

Q—Dec. 9, 1938. Do not these notes refresh your recollec- 
tion to this extent, that on that day the application of Dr. 
Clark D. Halstead for Class 3 privileges was postponed pending 
further information? A.—I have no recollection whatsoever. 

QO.—Would you say that you attended that meeting? A—If 
the minutes say so. I have no recollection of it at all. I do 
not know any more about where I was on December 9 than 
you do, I guess. 

Q.—I suppose you would not question that that was the 
treatment that was given his application? A.—No. 

Q—Would you say that his connection with Group Health 
Association had something to do with deferring action from 
August, when he applied, to December 1938, and then deferring 
it further at that meeting? A—What was he applying for? 

Q.—Class 3 privileges, normal obstetrics—isn’t it? 4.—That 
is normal obstetrics. And you are asking me what? 

Q.—Whether, in your opinion, his connection with Group 
Health Association accounted for the fact that although he 
applied in August his application was deferred until Dec. 9, 
1938? A—I cannot answer that positively. There were other 
factors coming in at that time. Everybody who was applying 
there at the same time was postponed because the hospital staff 
was so full that we could not take care of patients. Whether 
that action was in connection with this or not I don’t know. 
I have no recollection of any discussion about the G. H. A. in 
connection with Dr. Halstead, or anything about it. I don’t 
even recollect that there was such a man. 

Q—Coming back to the Washington Gynecological Society 
and the people active there, would you say that Dr. Jacob Kotz 
was active in the Washington Gynecological Society? A —I 
know he is a member of it, but I have no—what do you mean 
by active, Mr. Lewin? 

Q.—I was going to call your attention to the people present 
at the Noy. 18, 1937 meeting which seems to have preceded 
this offer of the Gynecological Society. You have already 
stated that Dr. Crowley was there. What about Dr. Sylvester? 
A.—What about him? 

Q.—Was he on the staff of Columbia? A.—Yes. 

Q.—A member of the Medical Society of the District of 
Columbia, of course? 4.—Right. 

QO—Dr. Pagan? A.—dHe is not a member of our staff at 
Columbia, but I assume he is a member of the Medical Society— 
yes; I know he is a member of the Medical Society. 

Q.—Dr. Jacob Kotz? A—He is not a member of our staff 
at Columbia. He may have been at that time—not of our senior 
staff. He may have been an associate or something. ; 

Q.—Was he not vice-president of the District of Columbia 
Medical Society at that time? A—He may have been; I 
don’t know. . 

Q.—Dr. Stanton—was he a member of your staff at Columbia? 
A.—wNo. I am sure he has courtesy privileges there, but he 
is not a member of the staff. You get mixed up between what 
you mean when you say “staff”—between the courtesy and the 
attending staff. He undoubtedly has courtesy privileges. 

Q.—How about Dr. McNitt? A—He was a member of our 
attending staff. ; 

Q.—He was the man to whom Colonel Ashburn wrote with 
reference to Dr. Selders’ application to the Washington Gyne- 
cological Society, and he is the man— .A.—I suppose he was 
the secretary of the Gynecological Society. 

Q.—Is not this his letter (indicating), saying that the Wash- 
ington Gynecological Society does not consider these doctors 
qualified for operative obstetrics? A.—Yes. He was a member 
of the staff. 

Mr. Laskey:—What doctors? 

Mr. Lewin:—Dr. Oliver Cox, Dr. Richard Castell and Dr. 
Raymond E. Selders. ‘ 

Q.—I am not sure how you testified on your direct examina- 
tion with regard to the action which was taken Sept. 19, 1938, 
by your Medical Board. See if I can refresh your recollection 
about it. Is it not true that at that meeting there were present 
Dr. Crowley, Dr. Sylvester, Dr. MeNitt, Dr. Willson, Dr. 
Sprigg, Dr. Mondell, Dr. Cajigas, Dr. Copeland and Colonel 
Ashburn? A.—That is the way the minutes read. | ’ 

O.—These are my notes. A.—I have no recollection of it. 
For instance, Mr. Lewin, I have no recollection of this meeting 
at all, except that it is in the minutes, and I might refresh my 
recollection from it. I certainly could not say who was there. 
Tyee is the list (indicating), and I have no doubt they were 
all there. 
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O—Refreshing your recollection further, is it not true that 
Dr. Sprigg moved to reconsider Dr, Selders’ application for 
Classes 1 and 3 and that he be not endorsed? A—That is 
undoubtedly so. 

Q—And is it not true that it was discussed by various mem- 
bers present, including yourself? .4—I assume so, from the 
minutes. : 

Q.—Did you not move a substitute resolution that the board 
consider it inadvisable to act at this time on the application? 
A—tThat is right. 

Q.—And that resolution was carried, was it not? A—It was 
carried before the Medical Board and received the approval of 
the board of directors. The net result was that Dr. Selders, 
instead of being denied privileges in Class 3, practically got 
privileges in Class 3 during the pendency of his application, 
as I understand it. 

Q.—As a matter of fact, you remember that when that reso- 
lution that you sponsored came before the directors the superin- 
tendent reported that Group Health Association had again asked 
for the granting of privileges to these doctors? Were you there? 
A—I don’t suppose I was. No; I would not be present at that 
meeting. 

Q.—I understood you to say on your direct examination that 
when you first learned of Group Health Association on May 16, 
1938 it was at Dr. Morgan’s office; and with reference to 
Section 5—and I am going to call it Section 5 for brevity, and 
not go through the rest of it. That is the only Section 5 
involved, is it not? A—Yes. Thank you very much. 

Q—Section 5 of the constitution had been in force for 14 
months? A.—It had been in force a year before the preceding 
January. That was in 1937, was it not? 

Q.—Did you not mean by that testimony that it had been in 
force as Section 5, but in a radically different form and sub- 
stance? A.—No; I did not. I testified that it had been modified. 

Q.—You testified it had been modified only in some minor 
particulars. 4.—It seemed to me to be minor. 


nee not this the way it read when it was adopted Jan. 8, 


“No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group, or individual engaged in the 
Practice of medicine unless the Society has received proof that the profits 
from such practice inure to the benefit of the medical profession only.” 


A.—I assume it was. I know it was a different form. 
Q.—Did it not remain in exactly that form until March 3, 
1937 for a period of fourteen months? A.—That is my recol- 
lection, precisely. 
_Q.—Is it not true that so worded it would not be a justifica- 
tion for withholding contact with Group Health Association? 
Mr. Laskey:—I object to that as argumentative, your Honor. 
Tue Court:—Objection sustained. 


By Mr. Lewin: 


Q—Were you not aware, when you heard about Group 
Health Association and as you discussed it later, that it was 
a nonprofit organization and that there were no profits to accrue 
to anybody? A.—I probably did. ~ 

Mr. Laskey:—If he proposes to connect that with this action, 
your Honor, the witness has testified that he first heard of 
Group Health in May, six months after this action. 

Mr, Lewin:—My offer is to show that this section of the 
constitution, which was in force all through 1936 and the early 
part of 1937, could not have any relation whatever to Group 
Health Association, but I want to follow that up by showing 
a the change could bring Group Health Association directly 
under it, 

Tue Court:—That may be, but his testimony is to the effect 
that he knew nothing of Group Health until after March 1937. 

Mr. Lewin:—Yes; that is correct. 

Tue Court:—Then, how could that connect his knowledge 
with Group Health? 

Mr, Lewin:—All I want to show now is the simple fact that 
when he did learn about Group Health Association he found 
it Was a nonprofit organization. 

Mr, Laskey—Ask him what he did find about it. 

Mr, Lewin:—I have him on cross examination and I am 
permitted to lead him. 

Mr. Laskey:—I do not object to your leading him. 

Mr. Richardson:—Let me make my position clear, if your 
Honor please. My objection is that the legal proof here is to 
the contrary as to Group Health Association being a nonprofit 
organization, 

Mr, Lewin:—Will you state to the court what that proof is? 
_ Alr, Richardson:—I have in mind the brief which you filed 
in the Court of Appeals in which you urged that it was a 
profit corporation. 


Mr, Lewin:—Certainly my brief is not proof in this case, 
your Honor. I have not referred to the brief for some time, 
but I seriously question any such representation in it, 

Tue Court :—Let us not go back to that. Put your question. 

By Mr. Lewin: 

Q—When you learned about Group Health and when you 
discussed it, did you not understand it to be a nonprofit 
organization? A—I think so; definitely; yes. 

Q.—So that if Section 5 had remained unamended it could 
not apply to Group Health Association, Is not that clear? 

Mr. Laskey:—I object as argumentative. 

_ Tue Court:—Objection sustained. It is purely argumenta- 
tive, 

Q.—On March 3, 1937 it was amended to read as follows, 
was it not: 

“No member of the Society shall engage in any professional capacity 
whatsoever with any organization, group, or individual by whatever name 
called or however organized, engaged in the practice of medicine within 
the District of Columbia or within ten miles thereof, which has not been 
approved by the Society,” 

I will not read the rest, because that is with reference to 
the machinery. But is not that the way it read when you 
arenes it? A—I assume it did. I never carried it in my 
mind. 


Marcu 26—Arter Recess 
TESTIMONY OF DR. PRENTISS WILLSON 


CROSS EXAMINATION (RESUMED) 
By Mr. Lewin: 


Q.—Dr, Willson, I was questioning you when we adjourned 
with regard to the amended Section 5. Now, isn’t it true that 
on March 3, 1937, that section became substantially changed 
from what it had been before? A.—Well, Mr. Lewin, that was 
never my understanding of the matter. The section was intro- 
duced originally, and was so understood in the Medical Society 
always, as a method for controlling the practice of members 
and the relations of the Society to members who were engaged 
in contract practice under the Workmen’s Compensation Law. 

O.—But by its terms it was not limited to Workmen’s Com- 
pensation clinics, was it? A—Oh, no, but I mean that was 
what lay back of its ever having been introduced. 

Now, to continue to answer your question, I personally never 
had the feeling—I don’t recall the wording of the thing in 
either form in my mind—but I never had the feeling that it 
was substantially changed. 

O—Before March 3, 1937, it applied only to organizations 
where profit accrued to laymen, whereas after that date it 
applied to all persons practicing medicine and to all organiza- 
tions practicing medicine whom the Society did not approve 
of for any reason it chose; is that right? A.—May I compare 
them? Will you show me where the two are? 

Q-—So that we will be clear about it, isn’t this true: that 
before the change it simply limited your members from having 
participation in clinics where profit from those clinics went to 
laymen, whereas after the change it forbade members from 
having any participation whatsoever with any persons practicing 
medicine if those persons were not approved by the Society 
for any reason? , 

Mr. Richardson:—We object to the question on the ground 
that it calls for a conclusion of the witness and is purely argu- 
mentative; further, the documents speak for themselves. 

Mr. Lewin:—I am simply asking for the understanding of 
the witness. . 

Tue Court:—I think that is strictly true, Mr. Richardson; 
however, the doctor has stated his understanding to be that 
there was no substantial change, and it may be that this cross- 
examination is reasonable. 

By Mr. Lewin: 

Q—Isn't it true that before the change it forbade your 
members from having anything to do merely with clinics that 
had a profit, where some of that profit went to laymen, whereas 
after the change it forbade your members from having anything 
to do with any persons practicing medicine unless they were 
approved by the Medical Society, for any reasons the Medical 
Society saw fit? A—Well, I testified, and I think as I read 
this now, that this latter provision seems to me to be more 
inclusive, from’ the piont of view of its wording ; but from the 
point of view of my understanding of the practical application 
of the thing, I never had any opinion that there was any dif- 
ference. 

O.—But I want to be clear about this, and I should like to 
have a direct answer, if you can make it, to my question, 4.—I 
think I stated that: that I thought that more inclusive. The 
language here was more inclusive. 
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Q.—But isn’t it so inclusive as to bring about the result 
which I have indicated in my question? 

Mr. Richardson:—I object to that as leading and calling for 
a conclusion of the witness. 

Tue Covurt:—Yes, I think that is true. I think the doctor 
has explained his previous answer, and it now reduces itself 
to a mere comparison of the words or the language. 

Mr. Lewin:—It seems to me that it leaves it in some con- 
fusion, with the testimony simply being that it was more com- 
prehensive later. I should now like to have a definite expression. 

Tue Courr:—You have the answer. You, of course, could 
pick out anybody in the courtroom and ask him to give you his 
understanding of the language of those two sections, and the 
result would be the same. It is purely an opinion of language. 

Mr. Lewin:—Well, I wanted to get the practice under it. 

Tue Court:—I think it has gone far enough. He has told 
you the practice. He has told you he understood that its 
application was intended for the same purposes. 

By Mr. Lewin: 

O.—Didn’t you understand that its application would apply 
to the Group Health Association? A.—No, never in the world, 
because I had had no knowledge of Group Health Association 
for two months later or more. 

Q.—But when you did get knowledge of Group Health Asso- 
ciation, didn’t it occur to you that this language would apply 
to Group Health Association? 

Mr. Laskey:—I object to that. 

Tue Court:—Objection is sustained. 


By Mr. Lewin: 


O—As a matter of fact, didn’t you invoke this other section 
with regard to Group Health Association? A.—I never did. 

Q—Didn't you? Well, let’s see. You testified that you 
presented this resolution, did you not? d.—Yes. 

Q.—At the November 3 meeting of the Society? d.—That 
is right. . 

Q—That was directed to Group Health Association, wasn't 
it?) A —wNo, sir. 

Q—What? A—No, sir. 

O—Is was not? A.—No, sir. 

O.—Was it directed to Group Health Association doctors? 
A.—No, sir. 

Q.—What did you mean by this language: 

“Wuereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 


Association, Inc., if it can prevent patients of physicians in its employ 
being received in the local private hospitals’? 


A.—I meant just what it says: that it has an apparent means. 

Q—Wasn't your resolution addressed to the Group Health 
situation? .A—Except indirectly, it had no connection with 
the Group Health Association situation whatsoever. 

Q.—What was the purpose of reciting at the very start that 
you had “an apparent means of hindering” its operation? A— 
As I explained in my direct testimony, the reason for bringing 
in that resolution, except the “Resolved” down here (indicat- 
ing), was that the thing be referred to a committee, which would 
present a resolution at the Medical Society, which would pre- 
vent the sending of that letter to the boards of directors of 
the hospitals, and to obtain enough votes, as an old medical 
organization man, familiar with what had to be done to get 
things in the Society—to get enough votes to get it passed 
and get that letter—proposed letter—stopped. There was the 
whole thing with reference to that resolution, and nothing else 
but that. 

Q.—All right. Now, do I understand that you knew you 
could not get enough votes for your resolution unless you made 
it appear that it was directed against Group Health Associa- 
tion? A.—I didn’t know anything of the sort. How could I 
know how many votes I would get? All I knew was that 
there was a great deal of difference of opinion and a great deal 
of turmoil in the Society, and any number of different views on 
the subject. What I wanted to do was to present a resolution 
which would attract enough votes to stop the sending of that 
letter and bury the whole thing in the committee. 

Q.—Wasn’t this turmoil in the Society, turmoil with regard 
to the Society’s attitude toward Group Health? A.—It was 
the clashing views of many different individuals and convic- 
tions as to the threat involved in G. H. A. Some thought it 
was no threat at all; some thought it was a great threat. raped 
wanted to attack the problem one way, and some another. 
I felt it was making a mistake, as far as the Society was con- 

i rtainly not to protect G. H. A., 

ed, and my resolution was c¢ y A P 
neither vas it to attack it. It was to protect the Society against 
a course of action which, in my judgment, could not be sus- 


tained and would only, if it were put through, make the Society 
ridiculous. 

Q.—yYou mean a course of action with regard to Group 
Health Association? A—I mean a course of action with regard 
to calling the attention of the lay boards of hospitals to the 
provision of the constitution, which, as I have testified, I was 
always opposed to. I was opposed to this thing ever getting 
into the constitution. I tried to get it out, and for months 
and months after any of the G. H. A. situation developed, I 
was persistently and consistently opposed to the application of 
that provision of the constitution to the G. H. A. 

O.—You knew that the Sprigg letter, which you opposed, 
was directed to Group Health Association, did you not? A.—It 
was directed to the lay boards of the hospitals, but I know 
what you mean: it was motivated by the G. H. A. situation.. 

Q—Yes, the purpose was to take care of the G. H A. situa- 
tion? A.—I don’t know what the purpose was in the mind of 
the proponents, but it was certainly, in my judgment, connected 
with the G. H. A. situation; it couldn’t be anything else. 

Q.—It couldn't be anything else? A.—I don’t think so. 

Q.—You could not think of any other purpose for it? 

Mr. Laskey:—For what? 

By Mr. Lewin: 


O—For the Sprigg letter? A.—At that particular time— 
Of course, it could have been applied to many other situations 
with respect to the hospitals, but at that particular time the 
natural assumption was that it applied to the G. H. A. 

Q.—As a matter of fact, you don’t know of any other situa- 
tion to which it was applied? A.—Not at that particular time, 
no. 

O.—You were offering this resolution as a substitute for the 
Sprigg letter, weren’t you? A.—That is right. 

Q—So, your resolution, too, then, was directed to taking 
care of the Group Health Association? A.—I have testified, 
Mr. Lewin, and you can’t make me say that, because it isn't 
true. I testified that my sole purpose in this resolution was to 
stop the sending of that letter. The fact it was concerned with 
the G. H. A. situation was purely coincidental. 

Q.—You believed what you stated here, didn’t you, in recital 
No. 1? A.—Yes, I did—that it had the apparent means. Just 
underscore that word “apparent.” 

Q.—You believed that on Nov. 3, 1936, didn’t you? A.—That 
they had the apparent means? Yes. 

O—On November 3, when you had that belief, it preceded 
by five days or eight days Dr. Selders’ application to your 
hospital; isn’t that so? A.—I have no more idea of that rela- 
tionship in time. I have no recollection of any such relationship. 

Q—wWhen you got Dr. Selders’ application, you still thought, 
didn’t you, that your Society had the apparent means of hinder- 
ing Group Health Association, if you could prevent Dr. Selders 
from being in the hospitals? -A—QOh, I don’t know, because 
this language you refer to in this first paragraph occurred to 
me about 20 minutes past 5, for the first time, on the afternoon 
I introduced it. - 

O—But after you put it into the resolution, you still had 
that possibility in mind, didn’t you, when you considered Dr. 
Selders’ application, which I believe was sent to your hospital 
on November 11, you had in mind this belief, didn’t you, that 
the Medical Society had an apparent means of hindering Group 
Health Association if it could prevent any of the Group Health 
doctors from being received into the local hospitals? A—I 
certainly did not, because I had advocated an entirely different— 
As far as my opinion was concerned, the matter of G. H. A. 
physicians in hospitals should have been handled in an entirely 
different manner. I can tell you what I thought about it, if 
you want me to. 

Q.—I think you have told us a lot about it. Didn’t you also 
say that the Medical Society has some control over the policies 
of the hospitals? Didn’t you say in substance that it had some 
control over the policies of hospitals by its control over. the 
members serving on the staffs? A—I said it has no direct 
control over the policies of hospitals as determined by their 
boards of directors except through its control of its own 
members serving on the medical staffs. : 

O.—So, you did believe it had that much control? A—That 
is exactly what I did not believe, and that is the reason the 
resolution was introduced, to keep the Society from getting 
into a ridiculous position with the hospitals. What would 
have been the result of sending this letter? Suppose the 
boards of directors said to the Medical Society, “You go and 
attend to your own business; we will attend to ours.” The 
situation had come up—exactly the same situation—before, 
when I was on the executive committee, and the Medical 
Society, as my recollection goes now, on the advice of the 
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American Medical Association and the American College of 
Surgeons, had to back down. 

Q.—What do you mean by this: “except through its control 
of its own members serving on their medical staffs’? A—Mr, 
Lewin, I meant what it says. The only method of control— 
direct control—over the policies of hospitals which the Medical 
Society could possibly exert would be through the control of its 
members serving on those staffs. 

Q,—But you meant it did have that much control? A.—I just 
testified I didn’t feel it had that much control, because I had 
seen the thing come up before, and the Medical Society had to 
back down, because it proved it didn’t have it, for the reason 
that it was my opinion throughout this whole controversy that 
if it ever came to a showdown between the Society and the 
members of the Society who were hospital staff physicians, they 
would stick with the hospital rather than with tk: Society. 

Q.—Then, why didn’t you say it didn’t have any control at 
all about anything, about any of the staffs? A.—Because it 
never would have gone through the Society in that form. In 
other words, the letter would have gone out, and the motion 
would have been lost. 

Q.—In other words, you mean to say you were not really 
sincere? A.—I was subtle; let us put it that way. 

(There was laughter in the courtroom.) 

Tue Court:—Young man, I don’t want any more outbursts 
of laughter like that. Haven't you been in the courtroom before? 

A Man in the Courtroom:—Yes, sir. 

THe Court :—Well, you learn not to laugh, or else you will 
go out. 

By Mr. Lewin: 

Q.—Do I understand that it is your testimony that although 
you put those two recitals there in the resolution, you did not 
mean them? Is that what it comes down to? A.—Well, I 
wouldn’t go that far, Mr. Lewin. 

Q.—Did you mean them, or didn’t you mean them? A—I 
said in the first one—the gist of the words— 

“Whereas, The Medical Society of the District of Columbia 
has an apparent means of hindering the successful operation of 
Group Health Association, Inc.—” 

__ Q. (Interposing)—Did you mean that? A—I meant just that, 
if you underscore the word “apparent.” It appeared on the sur- 
face that it had. 

Q.—It is not underscored, but let us assume it is underscored. 
Did you mean it as it is written if you underscore the word 
“apparent”? .4.—Yes. 

Q.—Now, the second one. Did you mean that? A— 
“Whereas, The Medical Society of the District of Columbia 
has no direct control’over the policies of such hospitals as deter- 
mined by their lay boards of directors, except through its control 
of its own members serving on their medical staffs; . . .” 
That is a statement of fact. That is the only possible way the 
could control the hospital. : 

Q.—Did you mean that? A.—I meant that—just as it reads. 

Go Now; then, cid you mean this statement in the third 
recital : 

“Whereas, Conflicts between the Medical Society of the Dis- 
trict of Columbia and any local hospitals arising from an attempt 
to enforce the provisions of Chapter IX, Article IV, Section 5, 
of its Constitution should be assiduously avoided, if possible, 
because of the unfavorable publicity that would accrue to its 
own members”? 4.—Yes, I certainly did. 

Q.—Did you mean that that was the reason why you were 
offering the resolution: to avoid unfavorable publicity? A— 
No, there were many other reasons, as I have testified; this 
was one of them. 

Q—Did you give any other recitals in that recital? A—I 
gave them in my testimony; I didn’t give them in there. But 
please remember this thing was done in 15 or 20 minutes on 
my desk late in the afternoon, and I am not proud of it as a 
literary effort. 

-—I am not questioning its literary merits. I am trying to 
see what was meant by it. The reason you gave there, and the 
only reason, was that conflicts would bring unfavorable pub- 
licity? A.—Conflict should be avoided for any reason, because 
it would bring unfavorable publicity. 

Q.—That Section 5 was the same Section 5 amended March 3, 
1937? A.—This is November 1937, and therefore this refers to 
the final adoption in March; that is correct. 

Q.—So, here you have a resolution to take care of the Group 
Health situation, and the thing you refer to is Section 5; isn’t 
that so? A.—It is not to take care of Group Health Asso- 
ciation at all; it is to take care of an intramural situation 
within the Medical Society which had to do with Group Health. 
Beyond that I will not go, because it is not true. 
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O.—The resolving part of the resolution was referred to the 
Hospital Committee in the first instance? A—That is right. 

Q.—Why did you refer it to the Hospital Committee? 4A.— 
That is the first one that came into my mind. There was no 
ulterior motive in that. It was a group of physicians each one 
of whom was on the staff of a hospital, and who were there- 
fore familiar with the situations that develop between staffs and 
hospitals, and so forth, and it seemed to me that they were the 
very group of men in the Society who would probably succeed 
in smothering this effort to send out this letter of which I dis- 
approved so heartily. 

Q.—You did not refer it to the Hospital Committee to smother 
the letter, did you? You moved this resolution in lieu of the 
letter, and that killed the letter? A—I moved it in lieu of 
the letter, because I didn’t want the letter—If this motion pre- 
vailed, the letter does not go out. 

Q.—Precisely. A—The letter I left in the hands of the 
Hospital Committee. 

Q.—No, the letter has gone, A—Well, I mean the letter 
matter is left—Toward whatever the letter was aimed is left in 
the hands of the Hospital Committee; and not being an officer 
or member of a committee of the Society, my responsibility was 
completed there, as far as I was personally concerned. If they 
had never reported it out, it would have suited me ideally, 

Q.—You don’t mean that you would refer it to the Hospital 
Committee for the Hospital Committee to deal with the letter, 
do you? A.—, to all phases of this subject,” and natu- 
rally the purport of the letter and all phases of this subject 
could not refer to anything but the letter, and that was the 
matter of approaching the lay boards of the hospitals. 

Q.—You knew that the Hospital Committee had one repre- 
sentative of the attending staff of each one of the hospitals, 
didn’t you? A—Oh, yes. Yes, I was thoroughly familiar 
with it. 

Q.—So, if you were going to bring pressure, as you say, or 
any control over your members serving on the staffs, that 
would be the logical committee, and that was why you picked 
it out? A.—That is not true. 

Q.—Do you mean to say you just picked out the Hospital 
Committee because it happened to be the first committee which 
came to mind? A.—I already explained that. 

Tue Court:—He has explained his reasons for it. 
not go back and start all over again, please. 

Mr. Lewin:—All right, your Honor. 


By Mr. Lewin: 

Q.—Now, you wanted the Hospital Committee to make rec- 
ommendations as to the best way of bringing this question to 
the attention of the Medical Boards. What did you mean by 
“this question”? A—This question that was proposed in the 
letter. That was the reference to—What do you call it? 

Q.—Group Health Association? A —No, the section. 
tion 5? 

Q—Yes. A.—Yes. 

Q—Doesn’t “this question” mean the Group Health Asso- 
ciation question? A.—No, to Section 5, I suppose. Let me 
read it: 

“Resolved, That the Hospital Committee be, and is hereby, 
directed to give careful study and consideration to all phases 
of this subject”— 

Now, this resolution was in lieu of the letter, and the subject 
was proper on the boards of various hospitals— 

“and report back to the Society, at the earliest practicable 
date, its recommendations as to the best way of bringing this 
question to the attention of the medical boards and boards of 
directors of the various local hospitals in such a manner as to 
insure the maximum amount of practical accomplishment with 
the minimum amount of friction and conflict.” 

I can’t say exactly as to what I had in mind. I can only 
say that if the Hospital Committee had brought in a report 
that the matter should be handled along the lines, for instance, 
I testified this morning that it had been at Garfield, about their 
letting them in upon determination— 

O.—Letting whom in? A.—The staff physicians. 

Q—Of whom? dA—G. H. A, 

Q—Oh,. A. (Continuing)—Either give them privileges in the 
hospital if qualified—now, please note that: if qualified—or keep 
them out. 

Q.—Do you say anything about it? A—No, I don’t say 
anything about it. You asked me what I had in mind. I am 
trying to tell you. I say if the Hospital Committee had brought 
in a report and said, “We recommend that these men all be 
excluded pending determination of the legality of their practice ; 
or if they be found qualified, they be admitted pending determi- 
nation of the legality of their practice,” that would have satisfied 
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me a hundred per cent, because I thought it was the way the 
situation should be handled. 

Q.—When you say, “That the Hospital Committee be, and is 
hereby, directed to give careful study and consideration to all 
phases of this subject,’ do you mean by this subject the Group 
Health Association controversy? A.—No, I meant the proposed 
approach to the hospitals. 

O—Wasn't the only proposed approach to the hospitals in 
connection with Group Health? A.—I have already stated that. 

O—The resolution reads: 

“Resolved, That the Hospital Committee be, and is hereby, directed to 
give careful study and consideration to all phases of this subject and 
report back to the Society, at the earliest practicable date, its recommenda- 


tions as to the best way of bringing this question to the attention of the 
medical boards and boards of directors of the various local hospitals,” 


and there, by “this question,” wasn’t the question this approach 
to the hospitals in connection with Group Health? .4.—In con- 
nection, first, with the Section 5 as it applied to Group Health, 
if you will say that. 

O—I am agreeable to that. 
Association? A—TI think so. 

O.—As I have just stated, it was within a month that you 
got this Selders application? A.—I don’t know when it was. 
I have no recollection of when it came at all. 

O—Well, we went over that this morning. 

Tue Court:—I think that has all been gone over— 

The Witness:—If you are asking me if this resolution— 

Mr. Laskey:—Wait a minute, Doctor; the judge is speaking. 

THE Court:—lI say, I suggest you do not take that up again. 


By Mr. Lewin: 


Q.—Didn’t Dr. Smith speak there in favor of your resolution 
in this way: Didn’t he say he felt that this information could 
be conveyed to them orally, when they would have nothing to 
fight back with? Do you remember that? A.—wNo, I have no 
recollection of it, but it is apparently in the minutes. I suppose 
eon something like that. I have no control over what he 
said. : 

Q.—Do you remember Dr. Hooe, a defendant in this case, 
saying this: 


As applied to Group Health 


~ ae he was of the opinion that Dr. Willson’s substitute offered 
some sound points, one in particular that which suggests that this com- 
mittee be composed of members of the hospital staffs. He thought it was 
inconceivable that the hospitals would not acquiesce to reasonable prin- 
ciples. Another objection he had to Dr. Willson’s resolution was that the 
committee is delegated to take its time and report back to the Society.” 


Do you remember that discussion? A.—Only because I have 
read this over, and it has been recently refreshed in my mind. 
I have no control over what Dr. Hooe said. 

Q.—Didn’t you yourself say this with regard to the Sprigg 
letter, when you were urging adoption of your substitute: 

“, . he felt that the letter carried a veiled threat to the 
effect that if the hospitals did not comply the Society would 
unstaff them.” 4.—I think if it is there I certainly said it. 

Q.—Did you continue and say that you hoped the Society 
pat control its own members? A.—What did I say after 

at: 

Q.—Sometimes you had a little doubt. 
deal of doubt. That is the reason I introduced the resolution. 

Q.—But you hoped for it? A—I hoped the Society was 
important enough to its members so that they would stick with 
it rather than with anything else, but I doubted it and still do. 

Q.—Right after that didn’t you hear Dr. John A. Reed say 
that he was informed that every hospital in the city was cooper- 
ating with the medical profession against the Group Health 
Association, with one exception? 4d.—Well, I may have heard 
it. I have read it recently, but I have no independent recol-~ 
lection. 

OQ.—You remember a discussion of that character occurring? 
A.—I remember a discussion; that is all. 

Q.—Then, you say, you were present on November 11, I 
believe, when the Hospital Committee reported? A.—That is 
my recollection, yes. ; ; 

QO.—The chairman of that Hospital Committee was the 
defendant Warfield; is that so? A.—I believe so. 

QO—Wasn't he reporting pursuant to the requirements of 
your resolution, which had been passed? A.—Absolutely. 

Q.—Do you remember that his report was rejected because 
it was not strong enough? A.—I remember it was rejected on 

otion of somebody. ° 

. O__Wasn't it rejected because it simply said— A. (Inter- 
posing)—What was the language? 


A.—I had a great 


MAS BT AL. 


O.—Well, let us find it. 


“Dr. J. Ogle Warfield, Jr., chairman of the Hospital Committee, was 
recognized. He submitted the following report, pursuant to the resolution 
which was adopted by the Society on the evening of Noyember 3.” 


That was your resolution? A.—That is my recollection, 


Q. (Reading) : 


“In view of the resolution adopted by the Medical Society of the 
District of Columbia on the evening of Nov. 3, 1937 the Hospital Com- 
mittee held a meeting, at my office, on the evening of Nov. 9, 1937 and 
recommends that the Medical Society of the District of Columbia send the 
following resolution to the Boards of Directors of those hospitals’— 


A, (Interposing)—No, to the Medical Boards. 
Q. (Continuing reading) : 


“to the Medical Boards of the various local hospitals for interpretation 
to the Boards of Directors of those hospitals.’ ” 


A.—That was a change right there, you see, from the original 
proposal, which was a direct approach to the boards of directors, 

Q.—You mean this was a direct approach? A.—No, the 
letter for which mine was a substitute was a direct approach 
to the boards of directors. 

Q.—Your substitute contemplated approaching the boards of 
directors through the medical staffs? A—Not at all. The 
original letter contemplated that. My motion tried to stop its 
being done. 

Q.—Doesn’t this do that same thing? A—No:“. . . send 
the following resolution to the Medical Boards” of the different 
hospitals. 

Q.—Isn’t that what you advocated? A.—No, I didn’t advo- 
cate any action; I simply made the resolution. 

Q.—I don’t know what your point was with regard to the 
letter. The letter was to go directly to the directors? A— 
That is what I am trying to say. The Sprigg letter was to go 
directly to the directors. 

Q.—You didn’t like that? .A—I didn’t like its going out at 
all. I didn’t like its referring to Section 5, which, as I have 
testified, was not in my favor. Then, here, the original pro- 
posal was to approach the boards of directors. My resolution 
stopped that and referred the matter to the committee, and then 
the committee came in on November 11 and urged sending the 
following resolution to the medical boards of the hospitals, 
which is a different proposition. 

Q.—Your resolution had pointed out that the way to approach 
the problem was through the medical boards? A.—No, that is 
not my recollection. 

Q.—Except for the control exercised over the medical staffs? 
A—Over its own members—control over its own members of 
the Society who happened to be serving on hospital staffs. 
That would include, of course, more than the medical board; 
it would include the courtesy staff as well. 

Q.—And courtesy staffs have no influence as to who is to 
be elected to the staffs of hospitals? A.—No. My statement 
referring to the control of the Society over its members on 
peep staffs included the attending staffs and the courtesy 
stafts. 

Q.—This was what Dr. Warfield suggested: 

“That the hospitals accept patients from Group Health Asso- 
ciation, Inc., provided that Group Health Association, Inc., is 
responsible for their financial obligations.” .4.—yYes. 

Q. (Continuing) : 

“That these patients only be treated by the attending, associate, assistant 
and courtesy staff physicians of the respective local hospitals.” 


A.—Yes. Now, what is it? 

Q.—tThat would mean, would it not, that the Group Health 
Association patients could be treated by people like Dr. Scan- 
diffio, who was on the courtesy staff of Sibley, for instance? 
A.—Yes, or—Yes. 

Q.—Then, is it not true that one doctor in the discussion, 
Dr. Daniels, said that he was of the opinion that members of 
the local medical staffs of hospitals were required to be mem- 
bers of the Medical Society of the District of Columbia, and 
that he would inquire if any of the members of the staff of 
Group Health Association were now members of the Society? 
Do you remember that? A.—It is so recorded in the minutes. 
I haye refreshed my memory of it recently; I have no inde- 
pendent recollection of it, 

Q.—Don't you understand his point to be that under that 
resolution suggested by Dr. Warfield, or that communication 
suggested by Dr. Warfield, a man like Dr. Scandiffio, who was 
still a member of the District Medical Society, might be a 
member of the courtesy staffs of some of the hospitals and, 
therefore, could treat Group Health Association patients? d.— 
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Yes. He apparently was trying to get information as to whether 
any of the staff of Group Health Association were still members 
of the Medical Society of the District of Columbia. 

Q.—Didn'’t the chairman, Dr. Neill, give him that information 
and say— 

Mr, Richardson:—We object to this examination as being 
simply a repetition of what is in the minutes. 

Tue Courr:—Yes. You are asking for his interpretation of 
what other men said in that meeting. You might as well ask 
for my interpretation or the interpretation of any other person 
in the room. After all, it is a matter of reading the language 
and getting the appraisal of the particular individual. It is not 
evidence at all. It is not proper cross-examination, 

Mr. Lewin:—I am sure that the strict rule would confine 
a great deal of the examination to the contents of the documents, 
but I understood your Honor to— 

Tue Court:—(Interposing) I will allow you to examine 
within reasonable points, Mr. Lewin, but I want to try to 
avoid your putting to other witnesses the words of some 
other person. When it comes to dealing with their own language, 
I want to give you considerable leeway, because that at times 
involves motive. 

Mr. Lewin:—I was not suggesting that Dr. Willson said 
these things. I have been pointing out who said them, and 
I understood Dr. Willson was present. 

Tue Court:—Well, I will have to sustain the objection. 

Mr, Lewin:—May I ask this: 

By Mr. Lewin: 

Q.—Do you recall what Dr. Neill said in answer to that 
question? A—No. 

Q.—Could you refresh your recollection by looking at the 
minutes? 4.—It would call up no recollection independent of 
the fact that I would assume the minute was correct if it were 
read to me. I would have no recollection of it, I am sure. 

Mr. Lewin:—If I may, I should like to read that portion to 
the jury as a basis for questions. 

Tue Court:—I do not think it can be the basis of questions 
unless it involved his own recollection. How could it be? 

Mr, Lewin:—Because I think it leads up to something else: 
to what happened to that resolution, which was the outgrowth 
of his resolution. 

Tue Court:—What is your question? 

Mr. Lewin:—I should like to read now a paragraph of that 
which is in evidence already. I thought that was the procedure 
being followed. 

THE Court :—Well, read it and see what becomes of it. 

_ Mr. Laskey:—In that connection, your Honor, the only ques- 
tion was whether it refreshed his recollection. He said he did 
not know it. 

Mr, Lewin:—This is the procedure that has been followed on 

cross-examination time and time again because of these lengthy 
documents. 
_ THE Court :—That is very true, but there has got to be some 
limit. I have indicated the limit: that they are those things 
which bear upon the witness’ own testimony, upon his own acts 
in those meetings, or his words—what he may have written 
or what he may have said—but it is going far beyond what 
I have ever intended, if you should read something there in 
the minutes that somebody else said and ask the witness on the 
stand to interpret it. 

Mr. Lewin:—I was not asking for an interpretation. 

Tue Court :—That is what it seems to come down to. I will 
sustain the objection. 

By Mr. Lewin: 

Q—Do you know what happened to that resoluticen of War- 
field’s? A—lIt was rereferred. I know that it was rereferred 
to the committee. 

Q.—Do you know the grounds on which it was referred? 

A—It was rereferred to the committee. I know there was 
some discussion about it, and my recollection is again refreshed 
from having read these things over in the last few weeks. 
There was a question as to whether the provision of the original 
report would cover G. H. A. physicians practicing at the hospi- 
tals—I mean some way to prevent their practicing, or would 
not prevent it; something of that sort. That is my recollection 
of it. It was along that line. 
_ Q—Then, wasn’t a motion made by Dr. Yater to recommit 
it because there was no assurance given that Group Health 
Association doctors were not on the staffs? A—That is my 
recollection, 

Q—Did you vote for it? A—I have no recollection, Mr. 
Lewin. Let me see it. No, I have no recollection one way or 
the other, My best belief would be that I didn't, because it 
wasn’t—because I wasn’t in sympathy with that method of 
approach at all. 


Q—The resolution was seconded and finally adopted, accord- 
ing to the minutes. Do you know who seconded it? A.—No, 

don't. 

Q—lIsn't it true, then, that on December 1, when you were 
also present, Dr. Warfield’s committee made a further report 
pursuant to that resolution recommitting it? A—Yes. Well, 
Mr. Lewin. I remember distinctly having been present at the 
meeting of November 11. I have no independent recollection 
of having been at that meeting of December 1. I may have; 
I simply don’t recall whether I was there or not. 

Q.—But you do know, do you not, that pursuant to that 
report of December 1 the resolution was adopted? A.—Oh, 
yes. At least, I know that from the minutes, yes. 

Q—You do know that the effect of that was— A.—(Inter- 
posing) To call the attention—To request the medical boards 
of the hospitals to call the attention of the boards of directors 
to what I have now learned was the Mundt Resolution. 

Q—That meant, did it not, that if the hospitals adopted 
that, no person who was not made a member of your Society, 
or any person who should be expelled from your Society, would 
Speedy lose his courtesy staff privileges or fail to gain 
them? 

Mr. Laskey:—I object to that as calling for a conclusion. 

TueE Court:—The objection is sustained. 

By Mr. Lewin: 

Q.—What was your understanding of the purpose of calling 
the hospitals’ attention to the Mundt Resolution? A.—Well, 
Mr. Lewin— 

: THE Court :—(Interposing) That is the same question, is 
it not? 

Mr. Laskey:—The only difference is that now he asks him 
if it was not his understanding. 

Tue Court:—It seems to me to be the same question. 

Mr. Laskey:—We object to it. 

Mr. Lewin:—Is the objection sustained to that question? 

Tue Court:—Yes. 

By Mr. Lewin: 

Q.—Did you follow out the rest of the procedure followed 
by the Hospital Committee under that resolution? A—lI don’t 
believe I understand your question, quite, Mr. Lewin. What 
procedure? 

Q.—Did you know that later, in February of 1938, a resolu- 
tion was passed by the Society, asking for a report on what 
the status of Group Health doctors was in the various hospitals? 
A—I believe that that matter has again been refreshed in my 
memory from various minutes recently. I have no recollec- 
tion of it. You misunderstand. The resolution I had made was 
just to prevent action by the Medical Society which I disap- 
proved of. My interest has waned from there on. I have done 
my best to accomplish what I wanted, and I wasn’t materially 
interested in the matter one way or the other. 

Q.—Did you object to the later proceedings taken by the 
Hospital Committee and the Society after your resolution with 
regard to admitting Group Health doctors into hospitals? A.— 
Well, the proposal—As I have testified, I don’t even remember 
being present at that meeting when it came up; and when it 
got to the hospital boards, as I testified this morning, it was 
apparently in my absence, and the first chance I had anything 
to do with it was when the medical board came back with the 
recommendation that we move to rescind it, and I moved to 
rescind it. 

Q.—But you knew that there was such a recommendation at 
the time you were passing on Group Health doctors’ applica- 
tions? A—No, I have no recollection of that at all. I 
don’t even remember when I was passing on Group Health 
applications. 

Q.—Didn’t you know that if that recommendation was fol- 
lowed, Group Health doctors could not be in the hospitals, 
regardless of their personal qualifications? 4.—It didn’t make 
any difference what I knew about it. I was the one who 
moved that it be rescinded, so I couldn’t have been very much 
in favor of it, since I moved to rescind it. 

Q—Well, did you ever move to rescind the action of the 
Hospital Committee? A.—What action? 

Q.—The action of the Hospital Committee in sending out 
questionnaires and getting facts as to the status of Grou 
Health doctors in the hospitals? A—TI don’t even know. t 
was present 9 those ain Me — no interest. 

—I think you testified that you did not raise any objecti 
ante Scandiffio’s treating babies whom you had debvered? 
A—That is correct. ag 

O.—As a matter of fact, isn’t it the ordinary practice of 
an obstetrician to carry the case through until after the birth 
of the baby and then to give the case, as far as the health 
of the baby is concerned. up? A.—It varies greatly in different 
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jurisdictions and according to the practice of different individ- 
uals. I know one very prominent obstetrician in town who 
refuses to let a pediatrician get into the hospital over his dead 
body to look at a baby he has delivered. As far as I am con- 
cerned, as I told you this morning, the sooner I get rid of 
them, the better. But if there is no pediatrician in attendance— 
I mean if the patient—the father or the mother of the child— 
does not request a pediatrician, I naturally, to the limited 
extent of my ability with babies, keep track of them as long 
as they are in the hospital, to see that they are doing all 
right until they go home, and then I have them call a 
pediatrician. 


Q.—But you do not call Dr. Scandiffio yourself? A—No, 
the patient calls him; I wouldn’t call him in. I follow the 
usual procedure of telling the nurse to call him up. I never 
contact pediatricians. 

Q.—You do not contact Dr. Scandiffio yourself? A.—No, 


I have no recollection of having asked him. 


REDIRECT EXAMINATION 

By Mr. Laskey: 

Q.—Dr. Willson, was your action in voting as you did with 
respect to Dr. Scandiffio influenced or controlled by the fact 
that he was a G. H. A. doctor? A.—Not at all. It had nothing 
to do with it. It was controlled by the fact that he had violated, 
as I testified—he had violated provisions of the constitution. 
On this violation of Section 5 I was very reluctant to vote 
for his expulsion, because I disliked it so, but I did vote 
against him on the whole ground of the sustaining of charges 
of violating three or four different provisions of the constitution. 

Q.—Was your action with respect to voting as to Dr. Selders, 
whether he should be admitted to the staff, courtesy or other- 
wise, of the Columbia Hospital, controlled or influenced at all 
by the fact that he was a G. H. A. doctor? 

Mr. Kelleher:—We object to that as being leading, your 
Honor. 

Tue Court:—The objection is overruled. 

The Witness:—Will you repeat the question? 

(The pending question, as above recorded, was read by the 
shorthand reporter.) 

The Witness:—No. There was-no question in my mind what- 
soever that he was not qualified in his original application to 
do the work he requested to do; therefore, there was no neces- 
sity of the other thing coming up. When he separated his 
requests and came up— 

Tue Courr:—I would not go all through that again. The 
question is whether his connection with G. H. A. influenced 
you in any way. 

The Witness:—No. 

Tue Court:—That is his question. 


By Mr. Laskey: 


O.—Who is Dr. H. J. Russell McNitt? A.—He is a member 
of the staff and one of the attending surgeons in gynecology 
at Columbia Hospital, now on duty with the army in Denver, 
and a member of the Washington Gynecological Society and a 
member of the Medical Society of the District of Columbia. 

Q.—How long have you known him? A.—Oh, I should 
say fifteen years. 

Q.—What do you know, if anything, about his qualifications 
to pass on the medical efficiency of a doctor who applies for 
hospital privileges? 

Mr. Lewin:—That is objected to. There is no evidence that 
Dr. McNitt did pass on him. He simply transmitted the 
gynecological disapproval. 


By Mr. Laskey: 

Q.—Was Dr. McNitt a member of the gynecological board? 
A.—Society ? 

Q.—Society? A.—Yes. / : 

Mr. Laskey:—I1 think that is some evidence that he passed 

it. 

OME aii WE he was a member along with I don’t 
kn how many others. 

THE Cone OMe. Laskey, the doctor has said that the 
society was made up of experts in that line. 

Mr. Laskey:—Yes, I do now recall that in a general way. 

Mr. Richardson:—There is just one thing further: Mr. Lewin 
intimated that all the doctor relied on was the letter of Dr. 
McNitt. I wanted to show that that was some reliance. 

Tue Court:—Well, you may ask him what confidence he 
had in Dr. McNitt. 

By Mr. Laskey: ‘ 

Q,—Tell us what, if any, confidence you had in any recom- 


i t Dr. McNitt might make. A.—Well, I know 
arts meet ell and I know of his work on the staff of 
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the hospital, and I also know that he is a diplomate of the 
American Board of Obstetrics and Gynecology, and that he ha§ 
the highest evidence of professional ability in that specialty that 
any man can provide in the United States of America. 

Q.—Just what does that mean? A.—It means that he has 
passed an examination before the American Board of Obstetrics 
and Gynecology—written, oral, and practical—and is certified 
as a specialist in obstetrics and gynecology, being’ competent 
to do so, and is limiting his work to that specialty. 

Q.—Is that a national organization? A.—That is a national 
organization. 

Mr. Laskey:—I will ask to have this letter of Dec. 30, 1937 
from Dr. McNitt to Colonel Ashburn, marked as Defendants’ 
Exhibit 51. ! 

Mr, Laskey:—I will ask Mr. Richardson to read it. 

Mr. Richardson:—This is under the letterhead of the Wash- 
ington Gynecological Society, Washington, D. C., and is dated 
Dec, 30, 1937 from the Office of the Secretary: 


DEFENDANTS’ 
“Col. P. M. Ashburn 
Supt. Columbia Hospital 
Washington, D. C. 
“Dear Col. Ashburn: 


“T am directed to report on the following physicians whose names were 
submitted to the Society for advice, concerning qualifications for courtesy 
privileges on your staff: Drs. Oliver C. Cox, Richard Castell, Raymond 
Selders. 

“We do not consider them qualified to do operative obstetrics. 

“Sincerely yours, 
“H. J. Russell McNitt, M.D., 
“Secretary.” 


EXHIBIT 51 


RE-CROSS EXAMINATION 
By Mr. Lewin: 


Q.—Dr. McNitt, being a member of the staff at Columbia, 
was available to you right there in Columbia to pass on applica- 
tions, was he not? A.—As far as his individual—You mean 
in an individual capacity? 

Q.—Yes. A—Oh, yes, yes. 

Q.—It was not necessary in order to get his individual 
judgment on Dr. Selders, to send his application anywhere, was 
it? A —No; that is correct. 

The jury left and the attorneys conferred at length with the 
Court who gave them the following record of his decision: 


DEFENDANTS OFFER OF PROOF 


On the question of the illegality of Group Health Association, 
Inc., and the receipt by it from Home Owners Loan Corpora- 
tion of $40,000 illegally, the defendants offer to prove as facts 
and circumstances known to these defendants during the times 
herein involved: 


1. The charter of Group Health Association, Inc., and the 
amendments thereto which are contained in a stipulation herein. 

2. The By-laws of Group Health Association, Inc. and 
amendments thereto which were in effect during the period of 
the indictment and which are contained in a stipulation herein. 

3. The facts known to these defendants pertaining to the 
actual operations of Group Health Association, Inc., which the 
defendants say tend to show that Group Health Association, 
Inc., was a corporation practicing medicine contrary to law 
and engaged in the business of insurance contrary to law. The 
said facts will show among other things the following: 

(a) That Group Health Association, Inc., entered into con- 
tract with Home Owners Loan Corporation wherein it offered 
as a corporation to render and deliver to Home Owners Loan 
Corporation certain medical services therein described for a 
consideration of $40,000. : 

(b) That Group Health Association, Inc., as a corporation 
contracted with its members to furnish them medical service, 
and that Group Health Association, Inc., did furnish medical 
service to its members. F 

(c) That Group Health Association, Inc., as a corporation 
employed doctors to work in a clinic, rented and operated by 
Group Health Association, Inc., there to treat and render 
medical service to the members of Group Health Association, 
Inc., pursuant to the contract between Group Health Association, 
Inc., and its members, : 

(d) That the trustees of Group Health Association, Inc., 
together with the lay administrator and other lay employees of 
Group Health Association, Inc., dominated and_ directed the 
rendering of medical service by Group Health Association to 
its members. 

(e) That no doctor could be employed or discharged by Group 
Health Association, Inc., without the consent and approval of 
the board of trustees, all of whom were laymen. . 

(f) That Group Health Association, Inc., as a corporation, 
was practicing medicine and was not a broker which brought 
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together the members of Group Health Association and the 
doctors who rendered medical service to them. 

4, That Group Health Association, Inc., was subsidized by 
Home Owners’ Loan Corporation and received from Home 
Owners’ Loan Corporation money and other things of value 
belonging to the United States, contrary to law. 

5. That Group Health Association, Inc., entered into a con- 
tract with Home Owners’ Loan Corporation wherein it prom- 
ised to perform certain medical service for Home Owners’ 
Loan Corporation and, in return, received money and things 
of value belonging to the United States, contrary to law. 

6, The members of Group Health Association, Inc., assigned 
to Group Health Association portions of their salaries, due or 
to become due, from Home Owners’ Loan Corporation, contrary 
to law, and that deductions were made from the said salaries 
by Home Owners’ Loan Corporation and paid to Group Health 
Association, Inc., contrary to law. 

7. Resolutions were passed by Home Owners’ Loan Corpora- 
tion authorizing contract and amended contract with Group 
Health Association, Inc., for the furnishing of medical service 
by Group Health Association to Home Owners Loan Corpora- 
tion, all without authority of law. That resolutions were passed 
by Home Owners’ Loan Corporation approving By-Laws of 
Group Health Association, Inc., which in substance and in 
effect provide that said Group Health Association, Inc., should 
at all times have on its board of trustees at least two members 
thereof who were designated and appointed by Home Owners’ 
Loan Corporation, all without authority of law. 

8. That Home Owners’ Loan Corporation received legal 
opinion from its attorneys in substance holding and conceding 
that Group Health Association, Inc., was engaged in the insur- 
ance business, contrary to law, and engaged in the practice of 
medicine, contrary to law, unless and until its By-laws were 
changed, and as a result thereof said By-laws were so changed, 
and that these alleged conditions, or part thereof, existed until 
at least May 2, 1938. 

9. That the Acting Comptroller General of the United States 
held and found that the payments by Home Owners’ Loan 
Corporation to Group Health Association were made and 
incurred without authority of law to the knowledge of the 
defendants. That said Acting Comptroller General also held 
and found that the aforesaid contract between Group Health 
Association, Inc., and Home Owners’ Loan Corporation was a 
contract for the sale of medical service, contrary to law to the 
knowledge of the defendants. 

10. That a duly authorized proper committee of the House 
of Representatives of the United States held and found that 
payments by Home Owners’ Loan Corporation to Group Health 
Association, Inc., were an illegal diversion of the money of the 
United States, to the knowledge of the defendants. 

ll. That the United States District Attorney of the District 
of Columbia and the Corporation Counsel of the District of 
Columbia held and found that the operations of Group Health 
Association, Inc., were contrary to law up to the time of the 
entry of the decree in Group Health Association, Inc., vs. 
Moor, et al., to the knowledge of the defendants. 

12, That several attorneys consulted by defendants advised 
that the operation of Group Health Association, Inc., was 
contrary to law, and defendants so believed. 

13, That several attorneys consulted by defendants advised 
that Chapter 9, article IV, section 5, of the constitution of the 
Medical Society of the District of Columbia was a legal pro- 
vision, and defendants so believed. 

14. That several attorneys consulted by defendants advised 
that the Principles of Ethics of the American Medical Associ- 
ation and all thereof were legal, and defendants so believed. 

15. That several attorneys consulted by defendants advised that 
they had a legal right to enforce chapter 9, article IV, section 5, 
of the constitution of the Medical Society of the District of 
Columbia, and defendants so believed. 

16. That all of defendants’ acts and doings were for the 
purpose of advancing their own interest and to protect their 
own society association rules of ethics and method of distributing 
medical services and to repel an assault on the same by Group 
Health Association, Inc., as distinguished from the purpose of 
restraint as alleged in the indictment. 

17, That the defendants believed that the $40,000 and_ other 
things of value paid by Home Owners’ Loan Corporation to 
Group Health Association, Inc., was an illegal diversion of 
the money of the United States, 

18. That belief on the part of the defendants that Group 
Health Association, Inc., was illegally engaged in the practice 
of medicine, had received public funds unlawfully, and illegally 
engaged in operating an insurance company, was in part the 
basis for the following acts of defendants: 
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(a) Enforcement of chapter 9, article IV, section 5, of the 
constitution of the Medical Society of the District of Columbia, 
by disciplinary proceedings. 

(b) The issuance of the so-called “white list.” 

(c) Refusal, if any, to consult with the doctors employed by 
Group Health Association, Inc. 

(d) Enacting and distributing a resolution of the Medical 
Society of the District of Columbia dated Dec. 1, 1937. 

(e) The correspondence conducted between the defendants 
and between defendants and third persons relating to Group 
Health Association, Inc. 

(f) Discussions, remarks, motions, and other pertinent acts 
of defendants, relative to Group Health Association, Inc., its 
doctors, memberships and operations. 

19, That because of the belief of the defendants in the illegality 
of the operation of Group Health Association, Inc., and the 
illegality of the payment of certain moneys by Home Owners’ 
Loan Corporation to Group Health Association, Inc., the acts 
and doings of defendants in the premises were reasonable argu- 
ment and persuasion, or reasonable regulation of professional 
practice. 

20. That the illegality or belief in the illegality of Group 
Health Association, Inc., brought into operation chapter 9, 
article IV, section 5, of the constitution of the Medical Society 
of the District of Columbia. The said section 5 is valid and it 
was and is lawful for the Medical Society of the District of 
Columbia to refuse to approve a contract between one of its 
members and a corporation illegally practicing medicine, or 
which it reasonably thinks is illegally practicing medicine, If 
this were not true, the Medical Society of the District of 
Columbia would be required to approve a contract between one 
of its members and a corporation illegally practicing medicine. 
The result of such an approval would subject the doctor in 
question and the Medical Society to a prosecution for violation 
of a law. The action of the Medical Society of the District of 
Columbia in refusing to approve such a contract is not evidence 
of a conspiracy in restraint of Group Health Association, Inc., 
but directly an effort to prevent its members from contracting 
with a corporation illegally practicing medicine. If the Medical 
Society of the District of Columbia cannot so enforce the pro- 
visions of its constitution it will be destroyed. 


PRESENT RECORD ON ISSUE OF ILLEGALITY AND 
HOME OWNERS’ LOAN CORPORATION PAYMENT 


The illegality of Group Health Association, Inc., and of the 
Home Owners’ Loan Corporation’s payment to Group Health 
Association, Inc., are substantially in issue in the record. 

The contract between Group Health Association, Inc., and 
Home Owners’ Loan Corporation under and by virtue of which 
Group Health Association, Inc., sold medical service to Home 
Owners’ Loan Corporation for $40,000 has been widely dis- 
cussed in the record. (R. 21, 24, 25, 561, 566, 589, 603, 632, 
639, 692, 709, 729, 791, 794, 804, 810, 1395, 1536, 1537, 1551, 
1696, 1705, 1724, 3524, 3581, 3607.) 

The payment of $40,000 made by Home Owners’ Loan Cor- 
poration to Group Health Association, Inc., has also been devel- 
oped in evidence. (R. 94, 603, 687, 702, 749, 810, 1720, 1772, 
1773, 1774, 1778, 1783, 1784, 3519, 3598, 3612.) (And see U. S. 
Exhibits 203, 114, 112, 113, 136, 157, 159, 195, 196, 197.) 

The question of the economic soundness of Group Health 
Association, Inc., due to the Home Owners’ Loan Corporation’s 
payment referred to, appears in the record, (R. 587, 588, 615, 686, 
701, 748, 1472, 1723.) 

The illegality of the operations of Group Health Association, 
Inc., has been substantially opened up in the record. (R. 737, 
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The record citations noted establish that the issue of illegality, 
both with respect to the operations of Group Health Association, 
Inc., in the practice of medicine and the doing of an insurance 
business, as well as the illegality of payment received from Home 
Owners’ Loan Corporation, appear at length in the minutes, 
correspondence, resolutions, and hospital testimony, which has 
been read to the jury. This is particularly true with respect to 
the correspondence of the officials of the American Medical 
Association and the so-called Woodward article, which has 
been offered and read to the jury by the Government. 

The summary of evidence which we propose to introduce is 
intended to complete the issues before the jury under the 
testimony already submitted. 


MEMO: RE DEFENDANTS’ OFFER OF PROOF 


The immediate question involves admissibility of certain evi- 
dence set forth in defendants’ offer of proof. By understanding 
between court and counsel the offer covers in detail a broad 
range of evidence. In connection with evidence already in, it 
forms the basis for defendants’ claim that Group Health Asso- 
ciation, Inc., was illegally engaged in the practice of medicine. 
It is contended that the Anti-Trust Act does not embrace a 
business illegal in its nature, and that the restraints forbidden 
relate only to lawful trade and commerce. 

Further, it is contended that even if it be held that Group 
Health Association, Inc., was not an illegal enterprise, never- 
theless defendants honestly believed it to be so, and therefore 
in defense may rightfully justify their acts by proving such 
beliefs and the facts supporting them, including advice of their 
counsel, an opinion of the Comptroller of the Treasury and a 
report of a congressional committee. It is argued that evidence 
of this kind is material and competent to refute a criminal 
intent, by showing that defendants’ acts were taken only to 
protect themselves, the profession and the public interests 
against supposed illegal activities of Group Health Association, 
Inc., and that if restraints did result they were under the 
circumstances reasonable. 

The questions thus presented are important. The future course 
of the case awaits their determination. For obvious reasons 
my views must be but briefly stated. 


1. As to illegality of Group Health Association, Inc., I do 
not think it was engaged in medical practice. It should be 
regarded merely as a convenient medium adopted by a group 
of persons for concerted action to secure for themselves and 
their dependents medical care on a fixed prepayment plan. 
The association did not render medical service. It simply 
provided the personnel and facilities pursuant to the corporate 
plan adopted by the members. Licensed physicians so employed 
treated the patients without interference of the lay officers. 
Nor were the cooperative non-profit features of the plan calcu- 
lated to commercialize or exploit the practice of medicine. In 
an actual, realistic sense, which I think is contemplated by the 
“Healing Arts Practice Act,’ the doctors alone rendered the 
medical service. Only they were practicing medicine. 

The situation was not altered by the contract whereby $40,000 
were furnished by Home Owners’ Loan Corporation. If we 
assume the transaction to have been a wrongful diversion of 
public funds, that did not outlaw the business of Group Health 
Association, Inc., any more than would have been the case 
had a private trustee misapplied trust funds to the benefit of 
Group Health Association, Incorporated. However culpable, 
it would not have the effect of transforming the corporate 
business into a lawless venture. 

2. I do not think evidence of defendants’ belief as to illegality 
of Group Health Association, Incorporated, or the reasons on 
which it rested, is material. At best it could bear only on 
motive—not intent. However impelling the reasons which may 
lead one to commit a criminal act, they cannot legally justify 
or excuse, though they may mitigate. Motive, that ultimate 
desire or purpose which leads to the formation of the intent 
to do a prohibited act, is often easily confused with the intent 
itself; but the two are distinct, and only the latter presents a 
relevant issue. Then too, mistake of law will not ordinarily 
excuse. I do not understand that counsel dispute this general 
rule. But they do argue that one element of the offense here 
charged is a specific intent to restrain trade, hence that defen- 
dants’ belief becomes material as bearing on the particular 
purpose alleged. I doubt that as defined by the statute the 
offense technically involves a specific intent; but if so, it is 
not of a nature to bring the case within the very limited field 
in which ignorance or mistake of law can legally bear upon 

intent. 
ae Barthee, I understand the argument to be that an honest 
and reasonable belief that Group Health Association, Inc., was 
operating illegally would, under the appellate court’s decision, 


afford the defendants a proper ground to justify restraints 
“as reasonable regulations of professional practice” to protect 
and support their standards, methods, and economic interests. 
But the thesis is too broad. The language of the court has 
reference to the right of medical societies to reasonably regulate 
and discipline their members, to the end of raising and main- 
taining high standards of medical practice. Control, of course, 
is over the members only, and that must be limited to reasonable 
restraints in their practice of the profession. Even within that 
field I fail to see how defendants’ belief, or the grounds giving 
rise to it, can have any relevancy to a question concerning the 
reasonableness of such regulatory controls. Reasonableness of 
belief is not the issue. 

4, Finally, it is urged that the belief of illegality would 
supply a reason to support defendants’ right of persuasion and 
argument in protecting their standards of professional practice 
and their economic interests. Of course legitimate argument 
and persuasion was and is available in seeking those objectives. 
But the contention is beside the point, for no restraint based on 
argument and persuasion is alleged, nor could it constitute a 
legal charge. 

The reasons stated lead me to the conclusion that the proof 
offered by defendants is not admissible on any of the grounds 
urged. Therefore the Government’s objection is sustained and 
the offer rejected. 

The offer of proof, as I have treated it, is the written paper 
filed March 14, 1941 as orally amended, revised and explained 
by counsel for the defendants. Many of the documentary items 
contained in the written offer are already in evidence. They 
can be dealt with later in keeping with this decision. 

James M. Procror, Justice 
Dated March 17, 1941. 

(Whereupon, at 2:50 o'clock p. m., the court adjourned until 

Thursday, March 27, 1941, at 10 o’clock a. m.) 


Marcu 27—MorniInG 
TESTIMONY OF DR. ELIJAIZ WHITE TITUS 


DIRECT EXAMINATION 
By Mr. Leahy: 


Elijah White Titus said he has been a practicing physician 
in Washington since 1911. He graduated from George Wash- 
ington University Medical Department in 1910. He had one 
year and three months at the Columbia Hospital for Women 
and in the fall of 1919 received an appointment as resident gyne- 
cologist of one of the hospitals in the city of New York and had 
one year there. He then began to limit his work to obstetrics 
and gynecology. From 1912 until 1919 he was assistant deputy 
coroner part of the time and deputy coroner part of the time. 
He belongs to the District of Columbia Medical Society and 
is a fellow of the Washington Gynecological Society and also 
of the Galen Hippocrates Society. In the gynecologic society 
he has held the office of president. He was chairman of a 
committee in 1937. Its primary object was to assist hospitals 
in determining the qualifications of applicants for the privilege 
of practicing on the hospital staffs. This committee was 
appointed by the society. The society felt that such a committee 
was necessary. The hospitals had a definite responsibility to the 
public in the men that they admitted to practice, and especially 
in the special branches. So the society approved a form letter 
which was sent out, inviting the hospitals, if they had applica- 
tions to send them. The witness was made a member of that 
committee in 1936. Dr. Kane was chairman. The committee 
consisted of the witness, Dr. Jacob Kotz and Dr. Mundell. In 
1937, in October, that committee was dismissed and the witness 
was appointed chairman of the committee along with other 
members—Dr. Kane, Dr. Kotz, Dr. Martel and Dr. Sylvester 
and was fairly active that year. 

Q.—How long have you been on the staff of Columbia? A—I 
haye had some connection with the staff since I left there as a 
resident, which was in 1911. I now am one of the attending 
gynecologists and chairman of the medical board and at the 
present time I am a member of the board of directors of the 
hospital. : 

O.—Do you recall now whether your committee which you 
just told us had anything to do with the investigation of the 
gis ticarions of Dr. Selders? A.—Yes. I remember that quite 
well. 

O,—Can you just tell us what your committee did toward 
determining the qualifications of Dr. Selders? : 

A,—Our committee received a request from Columbia Hos- 
pital for Women and we had a copy of the application which 
gave his references and, at the same time, made certain state- 
ments as to the amount of surgery which he had done, both in 
Houston, Texas, and Worcester, Mass. Shortly after we 
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received that communication we set out to follow up the ref- 
erences in Houston, Texas, and Worcester, Mass., and got 
replies from those sources. 

Q—Do you recall how many replies you received? A—We 
received two. 

Q.—Do you recall from whom you received them? A.—One 
was from Dr. Robert A. Johnson, a rather prominent obstetrician 
and gynecologist in Houston. The other was a letter from a 
Dr. Berry, one of the surgeons on the staff of the Worcester 
City Hospital, and it came to me through Dr. Edward Bullard 
of the surgical staff of the Women’s Hospital, for this reason. 
I knew no one in Worcester. I knew Dr. Bullard was a very 
prominent man who got around a great deal, reading papers and 
visiting other medical societies, and he probably would have 
someone he knew there; and Dr. Berry was the man he wrote 
to, and he forwarded Dr. Berry’s letter to me. 

Q.—Did the letter from Dr. Johnson at Houston come directly 
to you?) A.—It came directly to me. 

O.—Have you the letter here? A.—I have not. 

Q.—Do you know where it is now? A—Dr. Johnson made a 
request that the letter be destroyed. 

Q.—Did you destroy it in accordance with that request? 
A.—Well, he gave his reasons why he requested it, and I did 
destroy it. 

Q.—Why did he request you to destroy it? A—His state- 
ment was that the contents of this letter were so unfavorable 
and he had made a frank statement of the thing, and he felt he 
would rather have it destroyed for those reasons. 

O.—Did you destroy it? A.—I did. 

Q.—Without going into the character of the contents, were 
they favorable or unfavorable to Dr. Selders?. A—They were 
quite unfavorable. That is the reason he asked me to destroy 
it, he said. 

Q.—Did you get any letter from Dr. Berry through Dr. 
Bullard? A.—I did. 

Q.—What did you do with that letter? 
my pocket. 

Q.—Will you produce it, please? A.—There is a personal 
note here that I do not think you want (producing papers). 

Q.—Is this (indicating) the one dealing with the qualifications 
of Dr. Selders? A.—Yes. 

_9.—Do you have the original of this? A—No; I never 
did have the original of it. The letter was addressed to Dr. 
Bullard and he made a copy and sent it to me. 

Mr. Leahy:—If your Honor please, I offer the letter in evi- 
dence as Defendants’ Exhibit 52. 


A.—I have it in 
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“Dr. Edward A. Bullard, 
580 Park Avenue, 

New York City, New York. 
“Dear Cindy: 


“Your letter comes inquiring about Dr. Raymond Selders. I have -dis- 
cussed him with the superintendent, Dr. MaclIver and with one of the 
chief surgeons of the Worcester City Hospital. He was resident there 
from July 1, 1936 to July 1, 1937. The story goes that he was a gradu- 
ate of the University of Oklahoma and then practiced in Dallas, Texas, 
for ten years. Apparently he took a surgical internship in there some- 
where. _ Then he went to the University of Pennsylvania, where he had, 
they think, two years of a basic postgraduate course in surgery. He came 
from there here for the completing year in practical surgery. 

“While here, he is listed as having taken active part in two hundred and 
seventy-three operations, one hundred and ninety of which would be 
classed as major and eighty-three as minor. Dr. MaclIver does not know 
whether he did any more or whether he did all of these and they could not 
discover this point without going through all the records. This gives an 
approximate idea, One gets the impression that he is taking a good deal 
of time in preparation for his life’s work. He is about 46 years of age 
and now contemplates further preparation. They think he has been 
married twice. 

“The story while here in Worcester is somewhat as follows: when he 
first came, he seemed to feel the need of expressing his importance. He 
tried to convey the idea that the surgical interns should look to him for 
instruction and material. The discrepancy between his age and that of 
the interns exaggerated their objection to his policy and thus early in his 
residency there was engendered lack of harmony. This lack continued on 
through his year of service. He himself was somewhat of an emotional 
and breezy type which found everything going well some days, while at 
other times he acted out of sympathy with the world. 

“This slightly unstable disposition was evidenced at times in his oper- 
ative work, Sometimes he showed proper skill while at other times a 
sceming conceit led to careless and hasty surgery. The visiting men, 
either through this trait or through the animosity engendered among the 
house officers, hesitated to trust him with as much work as they would 
have liked to have done. 

“Tn retrospect, these two men whom I talked with felt that much of his 
trouble was due to his failure to fit into the picture when he first came. 
If he had been a bit more thoughtful and patient, he would have gotten 
off on the right foot and then the resulting harmony would have carried 
him along in a happy way. Finding himself out of harmony, there was a 
tendency to get worse rather than better, They feel that perhaps they 
made a mistake in taking a man so much older than the interns. 

_“Dr. Maclver felt that he showed perhaps an average skill in his sur- 
gical work but that there was certainly nothing startling either about this 
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skill or about his constructive research efforts. He did not go to Dr. 
Maclver from time to time in a complaining spirit but stuck it out as 
best he could. 

“I judge this picture fits somewhat with the opinion you haye already 
formed about him, Placed under certain conditions I would gather that 
he could do good and faithful work, but put into a group that is somewhat 
self sufficient, where he is a stranger feeling it necessary to establish his 
own importance in the scheme of things, he might repeat the difficulty he 
had here and find his experience Jacking in harmony and efficiency. 

“T hope this report will help you. Both the men I talked with were 
anxious not to injure his chances for the appointment he is seeking. But 
I told them that you deserved as honest a statement as could be secured 
and I think I have correctly interpreted their feeling. Dr. MacIver felt 
that some of the staff liked him better than others and I judge that the 
member of the staff whom I picked was one of those who liked him the 
least. He would wish you to give the man all the credit you could, You 
will have to conclude as to whether this particular type of worker is fitted 
for the task he is seeking.” 

“Cordially yours, 
“Gordon Berry, M.D.” 


(There was extended discussion of the possibility of securing 
a copy of the letter from Houston, Texas.) 

Mr, Lewin:—Then I think we ought to wait for the letter 
to see whether we have any objections to it, rather than to have 
it characterized now. 

Tue Courr:—I assume it would be better to wait a reason- 
able time to see if it comes. 

Mr. Leahy:—I am perfectly willing to wait. We have been 
trying to get it for a week. 

By Mr. Leahy: 

Q.—Doctor, acting on the information which you received, 
both from Worcester and from Houston, did your committee 
form a recommendation as to whether Dr. Selders should be 
admitted to privileges for general surgery? A.—We formed a 
conclusion, and on the basis of that conclusion we so advised 
the hospital. . 

Q.—Did you advise that Dr. Selders was qualified or unquali- 
fied? A.—Unqualified. 

Q.—That was Columbia Hospital? 
Hospital. 

O.—Were other hospitals similarly advised? A—Our com- 
mittee did not send any conclusion concerning Dr. Selders, as 
far as I can recall. 


CROSS EXAMINATION 


A.—That was Columbia 


By Mr, Lewin: 

Q.—Doctor, how much weight did you give this letter from 
Dr. Berry to Dr. Bullard which has been received in evidence, 
when your committee came to pass on the application of 
Dr. Selders? A.—lI could not very accurately answer that in 
terms of percentages, but I will say we gave it less weight 
than the one that came from Houston. ww 

Q.—But you did give this some substantial weight in arriving 
at your opinion, Doctor? d.—It influenced us to a certain 
extent, in view of the fact that we had received one a little 
stronger than that, from Houston. : 

OQ.—How did you happen to pick out Dr. Johnson to write 
to? A —I happened to know that he was a very prominent 
man in subjects of gynecology at Houston. I had met him. 

OQ.—Did Dr. Selders give his name as a reference? A.—No. 
He gave us on his application blank a statement saying that 
he had been in general practice in Houston for, I think, seven 
years, and in that time had performed something like four 
hundred and thirty operations. He did not classify them as to 
whether they were major or minor operations. 

Q.—Of course on his application he gave Dr. Maclver’s 
name as a reference, did he not? A.—Not on the application 
he sent to Columbia Hospital, I am sure. 


—Did you see the letter that Dr. Maclver sent to Colonel 
‘Ane of Columbia? A—I did not. 

Q.—That was not passed over to you at all? A—No; it 
was not. me 

(The cross examination next covered the hospital connec- 
tions of various members of the Committee.) 

Q.—Did you know Dr. Selders personally? A—Never saw 
him but one time, and that was one evening at Columbia Hospital 
that he had a case of labor. I didn’t see him to speak with, 
I went up the hall and asked one of the nurses who that man 
was, and she said that was Dr. Selders. That is the only time I 
ever saw be RS OR ae 

—You did no with him? A—No, I di : 7 
ieee in the other direction at that time. d not. I was 

Q.—Did you permit him to come before your committee? 
A—We didn’t invite him to, and I am sure he didn't make a 
rea rhe ia then some discussion of 
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O—Were you an active member of the District Medical 
Society in the latter half of 1937? A.—I went out of office. I 
was chairman of the Hospital Committee for one or two years; 
I don’t know when it was. Dr. Warfield succeeded me, if you 
have that record. And I hate to say it, but I think I have 
been there three times since. There is always something that 
interferes. 

Q.—Do you remember the dates on which you attended meet- 
ings of the District Medical Society? 

Tue Court:—I think this goes far beyond the direct examina- 
tion. The cross examinations are quite long because they go 
beyond the scope of the direct examination. 

Mr. Lewin:—Don’t you think, your Honor, that a question 
of this kind bears on the interest of the witness? 

Tue Court:—I think membership has been shown. You 
have shown that he was a member of the society. That may 
or may not influence him. It is in evidence that he was a 
member. 

Mr. Lewin:—It would be interesting to me to know what 
meetings he attended in the fall of 1937 when Group Health 
was being discussed. 

Tue Court:—I will not permit any such detailed cross 
examination as that. I will permit you to ask him whether he 
was concerned with any matter with reference to G. H. A. 
that dealt with Dr. Selders before this. 


By Mr. Lewin: 
Q.—Did you have any knowledge of the controversy with 
regard to Group Health Association in the District of Columbia 
Medical Society? A.—I did have. Not from attending meet- 
ings. I don’t think I attended meetings of the District Medical 

Society while that was going on. 
RE-DIRECT EXAMINATION 


By Mr. Leahy: 

Q.—Did you not tell us also that you had some other informa- 
tion with reference to Dr. Selders, the subject of which occurred 
at Columbia Hospital, which you also took into consideration? 

Mr. Lewin:—He did not tell :‘s that here. 

Mr. Leahy:—I thought he did. 

A—I remarked that my impression was that this woman 
was transferred from Garfield, I believe, with the diagnosis 
of acute appendicitis, and the gentleman who took the case over 
for operation found— 

Mr. Lewin:—Just a minute. 

A. (Continuing)—something different. 

Tue Court:—I think you better not go into that. 

(The remainder of the re-direct examination dealt with 
reports of difficulty of Dr. Selders with operative obstetrics.) 


RE-CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Doctor, is it very unusual for an expert operator in’ 
gynecology to remark when he sees an abnormality that he 
has not seen one of those for a long time? 

Mr. Leahy:—I object. 

Tue Court :—Objection sustained. 


TESTIMONY OF JAMES F. MITCHELL 


DIRECT EXAMINATION 

By Mr. Leahy: 

James F. Mitchell said he has been a practicing physician 
and surgeon in Washington since 1903. In preliminary training 
at Johns Hopkins hospital in 1893 he was head nurse in the 
operating room as a medical student. He graduated in 1897 
and stayed on until 1903. He is chief surgeon at Emergency. 

Q.—How long have you been chief surgeon at Emergency? 
A—I think it was 1919 I came back from France and took 
over there. : 

Q.—How long were you in France? A.—I was only four or 
five months. i : 

Q.—In what capacity did you serve in France? A.—I was 
chief of surgery in the Evacuation Hospital No. 32. 

Q.—In what part of France? A—I was near Toul, and 

1 Hospital, near Lemar. 

rept ou hold any office on any of the boards of Emer- 
gency? ‘—I am on the board of directors; executive and 
ate ats are the duties or functions of the executive 
staff at Emergency Hospital? A.—The executive staff has 
to do mostly with the finances and business affairs of the 
hospital. x F 

e38 rd of directors functions for what purpose? 
i tinie oaen De director is the board of last appeal; they 


regulate everything. 
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Q.—You have an attending staff and a courtesy staff, do you, 
at Emergency? A.—Yes. 

Q.—Doctor, do you know whether there are any particular 
rules or regulations governing the right of applicants for priy- 
ileges on the courtesy staff at Emergency? A.—yYes, there 
are. 

Q—What is that rule? A.—The rule as it now stands was 
passed in April 1936. We had been having a good deal of 
trouble with people who were not competent coming in to do 
work, and we considered it quite a while, the matter of having 
some regulation to restrain this sort of thing. So that in April 
1936 a resolution was passed by the board of directors that any 
applicant for courtesy privileges would have to present his 
application, show that he was licensed in the District of Colum- 
bia, show that he carries a medical degree, that he is a member 
of the Medical Society, and must present evidence of his ability 
Hi practice in the particular field for which he applies for priv- 
ileges. 

Q.—Do you recall who was on the board of directors when 
that regulation was passed? A.—I think there were fifty mem- 
bers; I couldn’t name them all. Mr. Blair was president. 

Q.—Now, Doctor, you stated that in accordance with that 
regulation one of the requisites was that the applicant for priy- 
ileges should show that he was qualified. What steps were 
taken by the hospital to determine the qualifications of an appli- 
cant? A.—The procedure was this: a man first made applica- 
tion. That was turned over to what we call the Courtesy Com- 
mittee, consisting of three men who investigated it to the best 
of their ability; then they reported to the staff and the name 
was brought up before the full staff at a meeting and the case 
was discussed; each man was gone over that way. Usually it 
was very simple. The man applying for medicine was referred 
to Dr. Kaufman. He would say, “I know him. I know he is 
good, very capable.” That settled it. He was admitted to those 
privileges. If it was gynecology, Dr. Darner handled it in the 
same way. If, however, he was not known to any of them and 
we weren't satisfied as to his professional ability, then we would 
appeal to the Academy of Surgeons and they would give us a 
report on him, and he would be considered again. 

QO.—Now, with reference to the qualifications, the one that 
applicants should be a member of the local Medical Society, 
did you vote for that regulation as a member of the board of 
directors when it came before the board? A.—I wasn’t present 
at that board meeting; I voted for it at a staff meeting when it 
was brought up to present it to the board. 

Q.—I think you stated one of the reasons why the regula- 
tion was adopted: could you tell us how, in your judgment, 
membership in the local medical society would take care of the 
situation of incompetents that you found existing at that time? 
A.—A man applies for membership in the medical society. His 
record is looked into there also and the fact that he is a mem- 
ber of the medical society shows that he is reputable, and that 
obviates the necessity for a good deal of investigation on our 
part. 

OQ —Now, when was it, if you can recall now, Doctor, the 
hospital first availed itself of the privilege of the Academy of 
Surgery for the purpose of making investigations into the quali- 
fications of applicants? A.—I think that was in 1937. 

Mr. Lewin:—I was going to object to this as not relevant in 
view of the evidence already in the record. May we approach 
the bench? ‘ 

Q.—Doctor, I think you were at the point in your examina- 
tion where I was asking you with reference to the hospitals 
availing themselves of the facilities of the Academy of Surgeons, 
with reference to investigations into the qualifications of appli- 
cants for surgical privileges where the applicant was not known 
to the staff: do you recall that? A.—Yes. 

Q.—Why was it that the hospitals sought the facilities of 
the Academy of Surgery in the investigation of the qualifications 
of surgeons? A.—Because the Academy of Surgery made 
these investigations and thereby saved us a great deal of work. 

Q.—Do you recall when it was that the hospital first began 
availing itself of the the facilities of the Academy of Surgeons? 
A.—I think in 1936, ; 

O.—Following the adoption of the rule that you have just 
stated requiring membership in the local medical society as 
one of the prerequisites to privileges, do you recall whether 
or not there were upon the staff of Emergency Hospital those 
who were not members of the local Medical Society? <.—You 
mean the courtesy staff? ; 

O—Yes. A—There were, probably, because originally there 
was no courtesy staff; we just allowed them to come in; and 
there were probably some very excellent men who had been 
coming in who were not members of the medical society, or 
were members of other medical societies. I don't know any 
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exactly; I couldn’t name any to save my life, but it is quite 
possible there were. 

Q.—But following the adoption of the rule in 1936, what 
was the policy of the hospitals with reference to new members 
who made application? A—They had to be members of the 
medical society and present proper references as to their ability. 

Q.—Do you recall whether you personally, Doctor, had any- 
thing to do with the consideration of the application of Dr. 
Raymond E. Selders for privileges at the hospital? A.—Yes. 

Q.—Do you recall now for what privileges he applied? A—I 
think general surgery and gynecology; in fact, all branches of 
surgery, as I remember it. 

Q.—How broad are those privileges, Doctor, to practice 
general surgery and gynecology? A.—They are pretty broad; 
they would cover any branch of surgery. 

_Q.—Doctor, in your judgment what should be the qualifica- 
tions of a man who is to be the sole surgeon for two thousand 
five hundred or three thousand persons to do general surgery 
and general gynecology? 

_Mr, Lewin:—Objected to. The issue is whether he had suffi- 
cient qualifications to get into the hospital, that is the only 
issue here. 

_THe Court:—I think the question is as to the requirements 
of the hospital, and the considerations which went into the 
particular case and decision. 

By Mr. Leahy: 

Q.—What would be the considerations which would enter into 
the granting of privileges to an applicant for general surgery 
and general gynecology? A—We don't grant privileges in 
two branches like that. A man is either a surgeon or gyne- 
cologist, an eye man or throat man. It is against our policy 
to let a man have more that one set of privileges. 

Q.—A man who has made application to practice general 
surgery in the hospital: What considerations enter into the 
granting or refusal of that application? A—We must have 
word from some one who knows him that he has done surgery, 
and good surgery, and is capable of doing surgery. 

Q.—Do you recall whether Dr. Selders’ application showed 
he was a member of the local medical society? A—He was 
not. 

Q—Do you recall whether that matter was also discussed 
on the question of his application? .A—It was, yes. 

_Q—When his application for surgical privileges was being 
discussed, did the fact that he was a member of the staff of 
S H. A. enter into the discussion aganist him? A—wNot at 
all, sir. 

Q—Do you recall, Doctor, now, whether there was any 
correspondence had between your hospital and Mr. Penniman? 
A—Yes, Mr. Blair wrote letters to him and he letters to 
Mr. Blair. 

Q—Have you any recollection now that you personally saw 
any such letters? A.—Yes. 

Q.—I am going to show you three which have been intro- 
duced in evidence here, Government’s Exhibits 370, 373, and 
391. The first one, 370, is dated Nov. 15, 1937, on the letter- 
head of Emergency Hospital stationery, signed by Gist Blair. 
Would you look that over for us, please, Doctor, and see if 
you can identify it? 4—Yes, I remember this very well. 

Q—Do you recall what the letter was which was referred 
to in this communication, in which Mr. Blair says: 


“Replying to your letter of November 8, requesting permission to admit 
patients who are members of Group Health Association, ‘upon the request 
of the medical director,’ and saying that Dr. Raymond E. Selders is on 
the staff of Group Health Association, I beg to say that Emergency Hos- 
pital has adopted, by its rules, a so-called courtesy list of physicians who 
are subject to the control of our staff under practically all conditions. 

“This courtesy list is based upon certain fundamental requisites, laid 
down by our staff, and, while I have every friendly wish toward some 
of your objects, and feel satisfied that the executive committee and board 
of this hospital are in many ways sympathetic with the purposes of your 
Organization providing medical and surgical care, and, when necessary, 
hospitalization in recognized hospitals of high standing, we do not feel 
at present that we can make any changes in our rules. This hospital, as 
are other hospitals in this city, is open to the reception of all patients. 

“Dr, Selders or other representatives of Group Health Association must 
first be placed on our courtesy list before they can treat patients in this 
hospital. Your letter and Dr. Selders’ credentials have been referred to 
the proper authorities.” 


A—I do. 
O—Now, Doctor, when he says that: 


“Dr. Selders or other representatives of Group Health Association must 
oat Fs placed on our courtesy list before they can treat patients in this 
ospital,’ 


was this rule applied any differently to the staff of eee 
Health Association than to any other applicant for privileges 
A—No, sir, that is our general rule. 


O.—This also is written to Mr. Penniman, William F., by 
Gist Blair, is it not? A—Yes. 

Mr, Leahy:— 

“Dear Mr. Penniman: 

“With further reference to your communications, requesting that Emer- 
gency Hospital furnish hospitalization to patients who are members of 
Group Health Association, Inc., I beg to advise that there can be no 
question about Emergency Hospital offering its services to any patient, 
regardless of color, race or creed, and its doors are open twenty-four hours 
every day throughout the year. 

“However, as is consistent with every well regulated hospital, and in 
conformity with the rules of the American College of Surgeons, the 
Emergency Hospital does undertake to exercise authority and care to see 
that physicians, who are granted the privilege to treat patients on its 
premises, are qualified in every respect in their particular branch of the 
profession and are so recognized by the medical profession. 

“In accordance with this idea, and in order to safeguard the patient, 
the Board of Directors, at its regular meeting, held April 17, 1936, 
unanimously adopted a resolution, providing that any physician who desires 
to treat patients in Emergency Hospital must make formal application, 
that his professional qualifications must be satisfactory to the professional 
staff, and as an index of his professional training and integrity that he 
Hes be a member in good standing of the District of Columbia Medical 

ociety, 

“The Emergency Hospital will be glad to have any physician make 
application for courtesy privileges, and if his qualifications meet our 
requirements, I feel sure that all privileges will be extended to him. 

“Since Dr, Selders’ application does not meet these requirements, the 
Board has not seen fit to grant him the privileges which he requested. 

“Very truly yours, 
Emergency Hospital. 
Gist Blair, President.” 

By Mr. Leahy: 

Q.—I want to ask you, Doctor, to what does it refer in 
this letter where it says: 

“In accordance with this idea, and in order to safeguard the patient, 
the Board of Directors, at its regular meeting, held April 17, 1936, unani- 
mously adopted a resolution, providing that any physician who desires to 
treat patients in Emergency Hospital must make formal application,” 


et cetera. 
Mr. Lewin:—Objected to as already covered. 
Mr. Leahy:—I haven't completed my question yet. 
Mr. Lewin:—1 thought you had. 


By Mr. Leahy: 


Q.—How does the safeguarding of a patient have any rela- 
tion to the resolution of April 17, 1936, adopted by your 
hospital ? 

Mr. Lewin:—That has already been covered. 

Mr. Leahy:—Not by this witness. I haven't asked him 
about it. 

Tue Court:—I thought it had, but let him answer it if there 
is any question about it. 

The Witness:—Simply that we wanted to be sure men who 
had the privileges could render their patients the proper services. 

O.—Take Government’s Exhibit 391, Doctor. This is another 
one of Feb. 3, 1938, from Gist Blair, this time directed to Mr. 
Kirkpatrick. A—Yes, I remember this letter. 

—Now, was the result of this communication of Feb. 3, 
1938, that you had this conference with Mr. Kirkpatrick which 
you stated you were present at? A—Yes. 

Mr, Leahy:—That letter states: 


“Mr. dear Mr, Kirkpatrick: . 

“Your letter of February 2 has been received, and today the same was 
brought to the attention of the executive committee at its regular session 
at the hospital, and by resolution the committee authorized Dr. James F. 
Mitchell and myself to confer with you or any member of your board of 
trustees, and if you will telephone the superintendent at this hospital, and 
have arrangements made which will be convenient to Dr. James F. 
Mitchell, who is very much occupied, and myself, we will be glad to meet 
you. 

“In your letter, relating to Dr. Raymond E. Selders, you suggest that 
your board of trustees meet with our board of trustees, and I would sug- 
gest that this is not practical since our board of trustees will not meet for 
several months, and matters of this kind are referred to our executive 
committee to decide what is advisable for the hospital to do under the 


circumstances. 
“Very truly yours, 
Gist Blair, President.” 


By Mr. Leahy: 

—wWho attended that conference that you remember now? 
r. Lewin:—It has all been covered. He stated Russell and 
Kirkpatrick, Blair and himself. 

Tue Court:—Well, he may answer. 

By Mr. Leahy: 

Q.—Who attended that ing? A—Mr. Russell and Mr. 
Kirkpatrick; Mr. Blair and f. 

Q.—Do you recall what the subject matter of the conference 
was? — remember nae sat fea, 7 alge they macs 
urging appointment of Dr. Ts courtesy staff. 

Q.—On what ground? Do you now recall? 4—That I 
don’t remember. Mr. Russell did most of the talking. Mr. 
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Blair was very sympathetic and told them again just what 
he told them before in his letters, and so on, that a man to do 
work there as a member of the courtesy staff had to fulfil 
certain requirements, which Dr. Selders did not do. 


CROSS EXAMINATION 
By Mr. Kelleher: 


Q.—Dr. Mitchell, did you make the verbal communication 
yourself to the Washington Academy of Surgery? A—wNo, sir. 

Q—Who did? A.—It was done through our secretary, Dr. 
Lyons. 


O.—As a matter of fact whatever communication the Wash- 
ington Academy made concerning the application of Dr. Selders, 
that was not the ground on which he was denied privileges 
at Emergency? A.—It simply showed us he was not qualified. 

Q.—Please answer my question: That was not the ground 
on which Emergency denied him privileges, was it? 4.—The 
grounds were his qualifications. 

OQ.—The qualifications were that he was not a member of 
the Medical Society? A—That was part, and also that he 
was not surgically qualified. 

Mr. Kelleher:—Exhibit 663 are the minutes of the executive 
staff meeting of Emergency Hospital, Dec. 21, 1937. I will 
read only the last paragraph. The minutes show that Dr. 
Mitchell was present. 


“Two letters from Mr. William Penniman, President, Group Health 
Association, Inc., were read. These letters requested, first, that patients of 
the Group Health Association be admitted to Emergency Hospital upon the 
request of Dr. Henry Rolf Brown, director, and, second, that Dr. Raymond 
E. Selders, surgeon, be permitted to attend these patients while hospitalized. 
The staff recommended that Mr. Penniman be informed that patients of 
the Group Health Association would be admitted to Emergency Hospital 
upon the request of Dr. Henry Rolf Brown, director, and that he be 
further informed of the regulation adopted by the board of directors on 
April 17, 1936, requiring that all physicians placed on the courtesy list 
must be members of the District Medical Society, and that since Dr. 
Selders is not a member of the District Medical Society, he could not be 
placed on the Courtesy List of the hospital.” 


By Mr. Kelleher: 


Q.—Now, Dr. Mitchell, is it not true that this was the first 
meeting of the executive staff at which Dr. Selders’ application 
was considered? A.—I really couldn't say. 

Q.—Was there any discussion at this meeting of December 21 
other than the facts as shown in the minutes? A.—I shouldn’t 
think so; I didn’t read them carefully. 

OQ.—And there isn’t anything in the minutes to show that the 
recommendation of the Washington Academy of Surgery was 
considered? A.—wNothing there that I see. That was certainly 
not the only decision on Dr. Selders. 

O.—Isn’t that the decision of the executive staff? 
imagine so, yes. 

Q.—That decision was based on the fact that he did not have 
membership in the local medical society? A—It was not by 
us, as I remember. That may have been sent to the society, 
but we always, in considering any man, consider his qualifica- 
tions. 

O.—But, as a matter of fact, when Mr. Penniman was notified 
by Major Blair on Dec. 30, 1937, the ground stated was that 
he was not a member of the local society? A.—Does Blair 
say that in his letter? 

O.—Will you look at exhibit 373? 

Tue Court:—That was read just a short while ago. That 
is what the letter stated. It does not do any good to ask the 
doctor about it. The letter itself shows what it says. 


By Mr. Kelleher: 


Q.—As a matter of fact, then, Dr. Selders was denied privi- 
leges because he was not a member of the local medical society ? 
A.—One reason, yes, sir. 2 2 } : 

Q.—And the only reason given in the minutes and in the 
letter to him? A.—That may be. 

Q.—You knew, did you not, that Dr. Selders was a member 
of the Harris County Medical Society and of the American 
Medical Association? A.—I saw that in his application, yes. 

Q.—Will you identify this as the minutes of the meeting 
of Oct. 14, 1937, of the executive staff? It is a photostatic 
copy. Can you identify this as the minutes of that meeting? 
A,—Yes. ~ F Z 

cher:—U. S. exhibit 664 is a photostatic copy of 
ane oP of the regular meeting of the executive staff of 
Emergency Hospital, held on Oct. 14, 1937. From these minutes 


I read the following: 


‘ ; taff was called to the matter that occasionally an 
E picwigr ad Ro “privilege will be a member of his te pe or 
js ny but not of the District Medical Society. It was ruled that ordi- 
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narily this would meet the requirement of the hospital that a man be a 
member of the District Medical Society.” 


By Mr. Kelleher: 


Q.—Dr. Mitchell, as a matter of fact, with respect to Dr. 
Selders’ application, this interpretation adopted on Oct. 14, 
1937 was not applied, was it? A—I beg your pardon; of the 
local medical society ? 

Q.—The interpretation put on that regulation of Emergency 
at the meeting of Oct. 14, 1937, that membership in another 
local medical society of the A. M. A. would ordinarily be suffi- 
cient. A—Isn’t it in his own local medical society, or is it 
another one? 

Q.—“It was ruled that ordinarily this would meet the require- 
ment of the hospital that a man be a member of the District 
Medical Society.” 4.—That is local. 

Q.—Wasn’t Dr. Selders a member of the Harris County 
Medical Society? A.—No, he was practicing in Washington. 

Q.—Wasn't that his local medical society? A—It had been; 
it wasn’t then. 

Q.—As a matter of fact, Emergency Hospital did not require 
that all applicants be members of the Medical Society of the 
District of Columbia? A.—Yes, of the local society of the 
district in which he was practicing at the time. We have men 
in Virginia, for instance, who are members there. 

Q—Finish your answer. A—We have men in Virginia— 
neighboring Virginia—and neighboring Maryland who do not 
belong to the District Society but do belong to the local societies 
in the districts in which they are practicing. 

Q.—Do you permit them to practice in Emergency Hospital? 
A—We let them come to Emergency Hospital. 

Q.—Isn’t it also true that as late as June of 1938 there were 
members of the staff of Emergency Hospital who were not 
members of the local medical societies? A—Not on the staff; 


they may have been courtesy; but I don’t know, as I explained 
before. 


TESTIMONY OF DR. A. MAGRUDER MacDONALD 


; DIRECT EXAMINATION 
By Mr. Leahy: 

A, Magruder MacDonald said he is a practicing physician in 
the District of Columbia. He graduated in 1915 from George- 
town University. He was at the Emergency Hospital as an 
intern and resident physician there for a period of two years. 
Subsequently he was superintendent of Casualty Hospital for a 
year. Subsequently he went into the service and was abroad, 
first with the British army and then with the American army, 
and returned to the States. He remained in the service at 
Camp Lee, was then discharged from the service, and then 
entered into the practice of medicine. He was appointed coroner 
in 1934. Prior to that time he had been deputy coroner, and 
prior to that, in the period from about 1920, he had been doing 
autopsies and postmortems for the District government in the 
coroner's office. He is on the council of Sibley Hospital, and 
on the staff at Casualty Hospital, and has privileges of treating 
patients in other hospitals in the city. His appointment on 
the council of Sibley was done at an interim; it was not done 
at the usual time of appointment of the staff of council. His 
recollection is that it was in March of 1937. At Casualty, 
he is classed as an associate in surgery. In 1937 he was on 
the intern committee, and in 1938 was on the credentials com- 
mittee. 

Q.—When you speak of the credentials committee, will you 
kindly tell us what the functions of that committee are or were 
in 1938, when you were a member of it? A—My under- 
standing of the functions of the credentials committee was to 
review the credentials of any individual who had been referred 
to it by the staff for their determination and recommendation 
to the staff. oes 

Q.—Recommendation for what purpose? A.—For admission 
with the privileges of treating patients in that institution. : 

Q.—Do you recall when you first became connected with 
atid Hospital, Doctor? A—I think it was in February 
to) : 


By Mr. Leahy: 


Q.—Doctor, do you recall whether or not while you were 
on the credentials committee at Casualty the application of a 
Dr. Raymond E. Selders came before your committee for 
investigation and report? A—It did. ; 

Q.—Have you any independent recollection of about when 
that application came before your committee? A.—yYes, it was 
in June, I believe, 1938, 

Q.—Did you personally know Dr. Raymond EF. Selders? 
A—TI did not. To my recollection, I have never seen the 
gentleman, If I have seen him, I didn’t know who he was. 
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QY.—Do you recall now having made an investigation into 
or an examination of the qualifications of Dr. Selders? A—The 
investigation that I made consisted of this: that certain letters 
and statements were presented to me for my consideration. 

Q.—Did you pass on those letters in considering the quali- 
fications? A—TI did. 

Q.—Did you make your recommendation as to what those 
qualifications indicated? A.—I did. 

Q.—Did you recommend for or against the granting of cour- 
tesy privileges to Dr. Selders at Casualty? A—I recom- 
mended against. 

Q.—On what was that recommendation based? 

Mr, Lewin:—The recommendation is in evidence, in writing. 

Mr, Leahy:—I think I may ask him on what he based his 
writing. 

Tue Court:—The recommendation itself may be there, but 
he may ask him on what it was based. 

Mr, Lewin:—I think the witness testified that he considered 
only certain letters that were laid before him. Now, they must 
have passed on those letters, and if those letters are in exis- 
tence we ought to have them. 

THe Court:—It may have been based on his conclusions. 
If so, would he not have a right to state his conclusions? 

Mr. Lewin:—I think they are in the written report. 

THE Court:—There is no objection to his stating the con- 
clusions on which the recommendation was based. Suppose they 
had been stated in the letter; wouldn't they be evidence? 

Mr. Lewin:—Yes. 

_. PHE Court :—It may be that the letters should be produced 
if they are available. I am not passing on that. 

Mr. Leahy:—Will you read the question, please? 

The Reporter: 


“Question. On what was that recommendation based?” 

The Witness:—On my interpretation of these letters. 

Mr, Leahy:—Do you have handy those letters that are in 
evidence? 

Mr. Lewin:—We have copies of them. 

By Mr. Leahy: 


Q.—I am now going to show you copies of letters, Doctor, 
and ask you whether you can identify them as letters which 
you had before you. I cannot give you exhibit numbers, but 
I can give dates. One of them is dated April 25, 1938 and is 
from the Worcester City Hospital, Worcester, Mass. The 
other is from Dr. J. C. Alexander of Houston, Texas, and is 
dated April 28, 1938. A—Yes, sir. These letters were the 
ones that I saw at that time. 

Q.—Were there any other letters than those two which I 
have shown you which you now recall that you had before you? 
eae, recollection is that there was another one. There were 
three. 


Q.—Can you recall now from what other source that letter 
came? 4.-—The University of Pennsylvania. I think that is 
the letter. 

Mr, Leahy:—While they are getting this letter dated April 27, 
I will read the letter dated April 25, 1938, from the Worcester 
City Hospital, over the signature of George A. Maclver, 
ested to Miss E, M. Rogers, Superintendent of Casualty 

Ospital : 


“Dear Miss Rogers: 

“Dr. Raymond E. Selders served as surgical resident in this hospital 
for one year ending June 30, 1937, coming to us highly recommended from 
the Post-Graduate School of the University of Pennsylvania. 

“He participated in the surgical work of the hospital considerably and 
had an opportunity to gain considerable competence. Our operating sched- 
ules show that two hundred and three cases were assigned to him for 
operation. This does not mean, however, that he actually performed these 
operations. He may have elected to assist in some of them. There is 
record that he actually performed and dictated one hundred and thirty-three 
operations, one hundred and five of which were classified as major. From 
the above I think you can conclude that his surgical training is such as 
to give him competence. 

“Yours very truly, 
“George A. Maclver, 
“Superintendent.” 


_ This is the letter of April 28, 1938, from Dr, J. C. Alexander, 
in the Shell Building, at Houston, Texas: 


“Dear Mr. Rogers: 

“In reply to your letter regarding the qualifications of Dr. Raymond E. 
Selders, I beg to advise that his professional qualifications in surgery are 
well above the average and ethically and morally he has always been above 
reproach. During his several years of practice here he made many valuable 
lay and professional friends. 

“He is now a member of the Harris County Medical Society here. 

“Yours truly, 
“J, C. Alexander.” 
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By Mr, Leahy: 


Q.—Doctor, here is the third letter which you mentioned. 
I will bring it to your attention. It is dated April 27, 1938 
and is from the University of Pennsylvania. I will ask you if 
that is the letter to which you just referred. A—Yes, sir. 

Mr. Leahy:—That letter is a copy of an original on the 
letterhead of the University of Pennsylvania Graduate School 
of Medicine, It is addressed to the superintendent of Casualty 
Hospital. 


“Dear Mr. Rogers: 


“Dr. Raymond E. Selders was a student in the surgical group of the 
Graduate School of the University of Pennsylvania during 1935-1936, and 
he completed this basic year satisfactorily, He then went to Worcester, 
Mass., and spent a year in clinical training, and I understand that his 
work there was satisfactory to his preceptor. 

“Personally, I know nothing about his ability as a surgeon beyond this 
basic training which he had in Philadelphia, and I am sure you have a 
full account of his training before he came here. This training, according 
to his records, was broad, and he is a man of mature age and general 
experience, 

“Very truly yours, 
“Walter Estell Lee.” 


By Mr. Leahy: 

Q.—Doctor, as a member of the credentials committee of the 
Casualty Hospital, do you recall whether you had any other 
information with reference to the qualifications of Dr. Selders 
than what is set forth in these three letters, copies of which 
I have just brought to your attention? A—I believe that 
during the discussion Dr. Caylor, who was on that committee, 
and who was connected with Providence Hospital, stated that 
the matter had also been referred by them to the Washington 
Academy of Surgery and that they had obtained an adverse 
report. 

Q.—Doctor, what have you to say with reference to the suffi- 
ciency of the qualifications for one applying for general surgical 
privileges, as disclosed in those letters? A.—Well, from my 
observation, that a surgical resident usually performs those 
operations— 

Mr, Lewin (interposing) :—That is objected to. I do not 
think we ought to have testimony about general surgical 
residents. 

Tue Court:—The question is what considerations entered 
into his findings with reference to this matter. He may state 
that. 

The Witness:—I believe, your Honor, that was my intention, 
to state why: that in my observation the surgical residents 
perform these operations under supervision of the staff, and 
certain cases are allotted to them by the staff to perform. In 
other words, in my opinion, that action is not always inde- 
pendent. Now, it may have been in this particular case; I 
don’t know; but I was going by a general rule, and it was 
my opinion that if that were true, this man should have had 
more actual contact with patients and responsibility before he 
went out into general surgery; that he should still serve an 
apprenticeship with some other surgeon for a period of time. 

By Mr. Leahy: 

Q.—Do you recall now, Doctor, whether you had any knowl- 
edge as to Dr. Selders’ qualifications coming to you from any- 
thing which was done at Casualty Hospital? A—I am not 
positive about anything of that nature. 

Q.—Did you also serve in any capacity whatsoever in Sibley 
Hospital in passing on the qualifications of Dr. Selders? A.—I 
did. 

Q.—By virtue of what office which you held in the hospital 
was it that you aided or assisted in the investigation into the 
qualifications of Dr. Selders? A—As a member of the council. 
I was assigned to three committees and still am assigned to 
those three committees: the committee on surgery, the com- 
mittee on x-ray, and the committee on laboratory. The method 
at Sibley Hospital consists of this: When an individual applies 
for courtesy privileges at the hospital, a form is sent to us, 
which is a notice that so and so has applied for courtesy privi- 
leges of major surgery and minor surgery—that is what is 
checked on my particular blank—and that full information is 
in the office. I received that in November of 1937, and my 
notation on that was this: “Not approved. Need more informa- 
tion”; because there was nothing there—no letters or no 
information—except this application of this individual, and I 
knew of nobody whom I could inquire from who had seen 
this sa Lens ten ~ ecko tions. : 

Q.—Did you know of any source to which you could go in 
order to obtain information about Dr, Selders or his qualifi- 
cations? 4A—Well, as I say, that was not my particular duty. 
In referring back to the hospital, “more information” or “need 
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more,” or something—that is the apparent reason that I gave. 
I mean by “apparent,” I can’t recall the exact words, but I 
wanted more information. Then the hospital’s duty is to supply 
me and each individual of that committee with more informa- 
tion. 

Q.—Do you recall whether or not any more information was 
ever supplied to you, Doctor, through Sibley Hospital? 4A.—The 
case, to my recollection, was never referred back to me after 
I had put in this original paper. 

O—Doctor, in passing on the qualifications of Dr. Selders, 
and in coming to the conclusions which you reached at Casualty 
Hospital, what relation had those conclusions which you formed 
to G. H. A.? A—I might state this: that I believe that I came 
out and said this: that in view of certain controversies that 
had existed over a period of months, those things should be 
discarded from our minds and that we should consider this 
applicant from the information at hand. 

Q—Who finally passes on the application? A.—First the 
staff and then the board of directors. 

By Mr. Leahy: 

Q—In coming to your conclusions at Sibley, where you 
noted “further information required,” or words in substance 
to that effect, what relation did your concluding that you needed 
further information bear to G. H. A.? A.—Well, I didn’t 
know very much about G. H. A. at that time. I believe it was 
just being organized in November. I personally did not know 
the real function of the organization. 

O—Did G. H. A. enter into your conclusions, as far as 
Sibley was concerned? A—It was noted on this notice that 
was sent to me that this individual was an employee of 
G. H. A.; but having no information or recommendation, that 
did not enter into my mind at that particular time, because I 
wanted the information so that I could pass on him in justice 
to the man and to myself. 


CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Dr. MacDonald, there is in evidence, I believe, a letter 
from President Taylor, of Sibley, to Dr. Selders, dated Feb. 24, 
1938, to the effect that his application had been again submitted 
to the executive committee of the medical council for recon- 
sideration of their action in refusing same. 


“T regret to inform you that the committee did not reverse its action, 
and your request has been refused.” 


Were you a member of that executive committee? A—No, 
sir. No; I can explain that. 

Q.—So, these references at Sibley, which were before the 
executive committee on the reconsideration, were not referred 
to you? A —Not to me, no, sir. 

O.—Were they available to you, Doctor? A—Yes. I think 
they could have been available to me if I had inquired about 
it, but they were not, because the executive committee is a 
separate committee, and I was only a subcommittee member. 
Can I explain that a little further? 

Q.—Yes, indeed. A.—The chairman of each committee is a 
member of the executive committee, and I was only a sub- 
member of a particular committee; therefore, the executive 
committee action would not be known to me, because they have 
their meetings, and this other memorandum is sent out indi- 
vidually, which we carry into the hospital. 

Q.—At the time you made your recommendation at Sibley, 
Dr. Selders’ references had not responded; isn’t that true? 
A.—wWell, I would say that they weren't there. 

Q.—I show you what purports to be a_photostatic copy of 
the reference to you and your report. A.—That is my signature. 
“Not approved. Further information required.” 

O.—That is dated Nov. 27, 1937? A.—That is right. 

Q.—It says: 

“Applicant’s credentials on file in the office of the President. 

“Attention of the committee is called to the fact that above applicant is 
one of the salaried physicians of the Home Owners’ Loan Corporation 
Group Health Association and that information as to his qualifications 
and correspondence in connection with his application will be found on 
file in the president's office ayailable to members of the various committees 
concerned for their information. 


Me you went to the office to do that, you found letters 
had been written but that the references had not responded? 
‘A,—I won't say that; I don’t know when the letters went out. 
All that I can state is this that in the folder was the applica- 
tion and no other correspondence. I don’t know where that 
other correspondence, if it existed, was kept; but in the folder 
was only the man’s application and no letters. 


Q.—As a matter of fact, you never saw the responses from 
his references at Sibley? A.—I did not. 


TESTIMONY OF DR. JAMES A. CAHILL 


DIRECT EXAMINATION 

By Mr. Leahy: 

James A. Cahill of Washington, a practicing surgeon, graduated 
from Georgetown University in 1915. Following graduation 
he was in St. Elizabeths Hospital, at Youngstown, Ohio; 
Providence Hospital, Washington, D. C.; Georgetown Uni- 
versity Hospital, in Washington; and in the Army for two 
years. He is a Fellow of the American College of Surgeons, 
also the Washington Academy of Surgery. He is chief surgeon 
at the Georgetown University Hospital, chief surgeon at Provi- 
dence Hospital, consulting surgeon at Gallinger Hospital, con- 
sulting surgeon at Columbia Hospital, and professor of surgery 
at Georgetown University School of Medicine. 

Q.—Do you recall, Doctor, that in the year 1937 there came 
a time when you wished to establish a residency in surgery in 
both Georgetown and Providence Hospitals? A—I do. 

Q.—Have you an independent recollection, so that we will 
not have to take the time to get the documents out to show 
you, of the fact of writing to any one in connection with that 
matter? .A.—yYes, I have. 

Q—To whom did you direct your correspondence? A.—I 
wrote a letter to Dr. William Cutter, in Chicago. He is the 
head of the Council on Medical Education of the American 
Medical Association. I wrote to him requesting an inspector. 

Q.—Did you request Dr. Cutter to do anything with respect 
to your establishing these residencies? A—yYes, I did. I 
asked Dr. Cutter to inspect both the Georgetown University 
Hospital and the Providence Hospital with reference to approv- 
ing the residency in surgery at both of those institutions. 

Q.—Doctor, at the time you made this request for approval 
of both Providence and Georgetown hospitals, did your request 
have any connection whatsoever with G. H. A.? A.—I never 
heard of G. H. A. at that time. This request came along in 
January, as I recall, of 1937. 

Q.—Did there finally come a time when such an inspection 
was made of the hospitals? A.—Yes, there was. 

Q.—Did you personally come in contact with anybody who 
made this inspection? A.—I came in contact with Dr. Peterson, 
who was sent by Dr. Cutter. 

Q—Do you know whether Dr. Peterson investigated or made 
an inspection of both Providence and Georgetown hospitals? 
A.—He did. . 

Q—Did you at that time discuss the matters with Dr. 
Peterson? A.—I did. 

Q.—I will put the question directly to you, Doctor: Did 
any of your discussions relate to anything at all about G. H. A.? 
A—None whatsoever. > 

Q—Do you know about the Mundt Resolution, so called? 
A—I don’t know the Mundt Resolution as such; I couldn't 
recite it; but I have heard of such a resolution. 

Q—Do you recall now whether there came a time when 
Dr. Peterson made a report of what he found on the inspection 
of those two hospitals? A.—Yes, there did come a time. 

Q.—Do you recall whether that report came under your 
official attention and for your official consideration? A.—It 
came under my consideration. 

Q.—Without going into details about the report with respect 
to either or both of the hospitals, Doctor, do you recall whether 
any suggestion was contained in a letter transmitting the report 
with reference to members of the staffs of local hospitals being 
members of the local medical society? .A.—Yes, in that letter 
there was a suggestion made that the members of the staff at 
the Providence and Georgetown Hospitals should become or 
were asked to become members of the local society—the Medi- 
cal Society. 

O.—You, I take it, are also on the staffs at both Providence 
and Georgetown? A.—I am. , : 

O.—Which staff were you on in either or both of the hospi- 
tals? A—Surgical. : 

O.—Do you recall whether the report which we have just 
referred to came under the attention of the staffs—the surgical 
staffs—of both those hospitals? A.—The report came under the 
consideration of the surgical staff and also the general staff. 

Q.—Are you on the general staffs of both hospitals? 4A.—Yes, 
I am; the executive staff. ‘ 

Q.—So, the question about this request or suggestion that 
the members of the staffs should become members of the local 
Medical Society came before the staffs for discussion? A.—That 
is right. 
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Q—I will ask you, Doctor, if you considered that there was 
any threat contained in the resolution which was set forth in 
the letter transmitting these reports, that approval would not 
be accorded you unless all the members of the staffs became 
members of the local society. 

Mr, Lewin:—I object to that. The letters speak for them- 
selves. 

Mr. Leahy:—The letters definitely speak for themselves; it 
is the interpretation which we want to show, if your Honor 
please. 

Mr. Lewin:—He did not write the letters. 

Tue Court:—I think he may state whether or not they 
regarded that as a requirement. 

The Witness:—There was absolutely no threat, there was 
no coercion, there was no duress— 

Mr, Lewin:—That is objected to, That is not answering the 
question. 

The Witness:—I am making my answer emphatic; I beg your 
pardon, sir. 

Mr. Lewin:—I move that it be stricken out. 

Mr. Leahy:—No. 

Mr. Lewin:—That is outside the scope of your Honor’s 
ruling. 

Tue Court:—I think it comes within the scope. Perhaps 
it is a little broad, but the question is whether they acted 
under the feeling that they were required to do it; whether 
there was any element of coercion, so far as they were con- 
cerned; whether they acted freely, without any such feeling. 
I think that is appropriate. 

Mr, Lewin:—But do you not think it ought to be confined 
to how this doctor acted? 

Tue Court:—Unless there was a discussion in the meeting 
which expressed the views of other members. I think then he 
may state it. 


By Mr. Leahy: 


Q.—Doctor, were you present at the staff meetings when 
this suggestion was discussed, if it was discussed at the staff 
meetings? d—Yes, I was. 

Q.—I will ask you whether or not the staff of each hospital 
finally voted on the suggestion. 

Mr. Lewin:—Just a minute, Doctor. I think the minutes 
would show what happened in the staff meetings, your Honor. 

Mr. Leahy:—Well, they do; that is true. 

Mr. Richardson:—What is the difference? 

Mr, Lewin:—Can you show any minute which shows that? 

Mr. Richardson:—There is no best-evidence rule with respect 
to minutes, and you know it. 

THE Court:—I think the best evidence rule as to such mat- 
ters applies only when you are attempting to impress some 
obligation of liability on a corporation; but for general pur- 
poses, whoever was there and would have heard what went on 
is a proper witness. There is a distinction in the best-evidence 
rule, but it is rather narrow. If the hospital were being sued 
With respect to some such action, then, of course, the best- 
evidence rule would be applied with regard to the obligation 
of the hospital. 

Mr, Lewin:—May we have fixed the time of this meeting, 
so that we may have some access to the minutes? 


Marcu 27—ArtTer REeEcEss 
TESTIMONY OF DR. JAMES A. CAHILL 


DIRECT EXAMINATION (RESUMED) 

By Mr. Leahy: 

Q—Doctor, just before luncheon I think I was asking you 
whether or not the recommendation which was contained in 
the letter which accompanied the report to Providence Hospital 
was considered by the staff at Providence Hospital? A—Yes, 
sir; it was. 

QO—Were you present at the time it was considered? dA— 
Yes; I was. 

Q—What was the consideration given to the recommenda- 
tion of the American Medical Association in the letter which 
accompanied the report on the inspection of the hospital? 
A—That they were willing to cooperate in helping to make 
the hospital better. 

O—What if: any consideration was given to it as a threat 
that unless cooperation were given the approval of the residency 
would not be granted? 

Mr, Lewin:—Objected to. It has been covered. He said 
the hospital was willing to cooperate. 

Tue Court :—Objection overruled. 

A—There was no threat. 


A. M. A. 
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By Mr, Leahy: 


Q—Do you recall whether, as a result of the inspection 
which was made of Georgetown Hospital on its application for 
a residency in surgery there, that letter which accompanied the 
report was likewise considered by any members of the staff of 
Georgetown Hospital? 4.—It was considered by the staff. 

Q.—Were you present at the staff meeting at which that was 
considered? A—yYes; I was. 

Q.—What consideration was given to that recommendation? 
A.—tThe same consideration—they were willing to cooperate. 

Q.—Did the staff consider that there was any threat con- 
tained in the letter which accompanied the report? A.—There 
was no threat. 

O.—Subsequently, Doctor, was Providence Hospital approved 
for the residency in surgery? A—The Georgetown University 
Hospital was approved first. Providence Hospital was asked 
to make certain changes for the betterment of that institution, 
and then it was approved. 

Q.—And then it was approved? A.—Yes; it was. 

Q.—Do you recall when it was that Georgetown was approved, 
Doctor? A.—I couldn’t say exactly; I don’t recall the date, 
but I know that Dr. Peterson—it was after the first inspection, 
and then an inspector came later to inspect Providence, and 
after that inspection they were approved. 

Q.—Do you recall, Doctor, whether at Georgetown a rule was 
adopted in substance to the effect that members of the courtesy 
staff should be members of the local medical society also? A.— 
There was a rule passed asking them to become members of 
the District Medical Society. 

Q.—Do you recall whether there was a rule adopted at Proyi- 
dence? A.—They had the same rule adopted there. 

Q.—Do you recall, as a matter of fact, whether all mem- 
bers of the courtesy staff of Providence Hospital are members 
of the local District Society? A—No; they are not. I mean, 
there are members on the staff now and were members of the 
staff then, at the time of the inspection, that were not mem- 
bers of the District Medical Society or the American Medical 
Association. 

Q.—Is that true with reference to Georgetown Hospital? 
A—It is true. 

Q.—Doctor, we have had some evidence here with reference 
to questionnaires which were sent out by the Hospital Com- 
mittee of the District Medical Society. Do you recall whether 
or not at any time any questionnaire was received by Provi- 
dence and considered by the staff of Providence? A.—I never 
saw a questionnaire at Providence. 

Q.—Did you ever see a questionnaire at Georgetown? 
I never did. 

Q.—Do you recall, Doctor, now, whether at any time the 
so-called Mundt Resolution has even been used against anybody 
on the staff of either Providence or Georgetown? A.—No; it 
has never been used. 

Q.—In the adoption of the so-called Mundt Resolution, either 
at Georgetown or at Providence, did it have any connection 
whatsoever in its adoption in the board meetines which you 
have told us about, with G. H. A. or any members of the staff 
of G. H. A.? A.—Not at all. 

Q.—Do you recall whether or not in the discussions with 
reference to the adoption of a regulation that membership in the 
local medical society should be asked of those on the courtesy 
staffs, what it was which induced the members of the board to 
adopt such a resolution? 

Mr. Lewin:—What resolution is that? 

Mr. Leahy:—That they should be members of the local medi- 
cal society. 

A—lIt was believed that the members of the local medical 
society should be members in the practice of medicine who 
were interested in advancing the betterment of the hospital so 
that patients could be treated better and so that advancements 
in science could be recognized when they were brought out. 
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CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Dr. Cahill, do T understand that sometime after the receipt 
of Dr, Cutter’s letter the Georgetown Hospital for the first 
time required membership in the District Medical Society for 
its courtesy staff? A.—After Dr. Cutter’s letter; yes. 

Q.—Is the same thing true with regard to Providence Hos- 
pital? 4.—The same thing would be true regarding Providence. 
They asked their cooperation. | 

Q.—And then for the first time you put that rule into effect 
with regard to Providence? 4—I think that is true. 


462 ea. OS. 


TESTIMONY OF DR. CLAUDE C. CAYLOR 


DIRECT EXAMINATION 

By Mr, Leahy: 

QO.—I am showing you a photostatic copy of a letter, the 
original of which I think was shown you when you were on 
the stand before. Will you look at that now and see if you can 
recall having seen and identified the original of it? A.—Yes, 
sir; I did. 

O.—Doctor, you sent that letter out, did you? A.—Yes, sir. 

O.—Do you recall now under whose direction, if anybody’s, 
the letter was sent? d.—This was sent at the direction of the 
Medical Staff of Providence Hospital. 

O.—What instructions, if any, had you received with reference 
to the letter before you sent it out? 

Mr, Lewin:—From whom? 

Mr. Leahy:—From the Medical Staff. 

A—It was simply to notify the men of this recommendation 
of the American Medical Association that all members of our 
staff—the recommendation was that all members of our staff 
should belong to the American Medical Association or one of 
its constituent bodies. 

Q—When you sent out the letter had you any instructions 
as to the form of the letter or the words to be used? A.—No, 
sir. That was left to my discretion. 

Q.—And following sending out the letter, Doctor, did you 
ever do anything further toward checking up? A.—No; I never 
did anything further toward checking up. As I recall, I sent 
this letter to six doctors, and each one of those doctors spoke 
to me personally about this without ever writing an answer. 

QO—Do you recall now, as a matter of fact, whether all those 
doctors actually joined the Medical Society or not? A.—TI don’t 
know, as a matter of fact, but my impression is that they all 
did, sir. 

Q.—Have you members on the staff now who are not mem- 
bers of the local medical society? A.—yYes, sir. 

: Q.—And do you recall now whether at any time you con- 
sidered that the recommendation, as you have stated, of the 
American Medical Association was a threat or a form of coer- 
cion against your hospital? A.—No, sir; I never thought it 
was a threat. 


CROSS EXAMINATION 
By Mr. Lewin: 


Q.—Doctor, you were secretary of the Executive Staff, were 
you not? A.—Yes, sir. 

Q.—And you signed the minutes, did you not, of the meeting 
of the Executive Staff at Providence for Feb. 17, 1938? A— 
Yes, sir. 

Q.—It would be your testimony, then, that shortly after you 
sent out this letter you were able to note general compliance 
with the recommendation of the A. M. A. on the part of doctors 
connected with your staff? A.—yYes, sir. 


TESTIMONY OF SISTER ROSA 


DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Sister Rosa, you are superintendent of Providence Hos- 
pital, are you not? A.—Yes, sir. 

Q.—How long have you been superintendent, Sister? A.— 
Four years, I think, this month. 

Q.—Before coming to Providence Hospital where were you 
located? A.—I was stationed in Emmittsburg. 

Q.—lIn what capacity were you engaged there? A.—I was 
Protectress at the Mother House. 

Q.—When you came to Providence Hospital as superin- 
tendent, what were your duties generally, Sister? A.—I super- 
vised the entire hospital, in all departments. 

Q.—Do you recall now when there came a time that you 
wanted a residency in surgery approved at Providence Hos- 
pital ? A—Yes, sir; I do. 

Q.—Do you recall who it was that took that matter up for 
you over there? A.—Dr. Caylor. : : : 

Q.—Do you recall that there came a time when an inspection 
was made of the hospital ? A—Yes. : ag 

—Was that made by the American Medical Association 
through its representative? A,—Yes. 

Q.—Do you remember the name Dr, Peterson? A.—Yes, 


A.M.A. 
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Q.—Do you recall whether he was there at your hospital? 
A.—Yes, sir; I think he was. 


Q.—Sister, does Providence Hospital have inspections made 
of it quite frequently? A.—Yes. 


O.—What is the purpose of those inspections? A.—Well, we 
had this inspection to give us permission to train residents. 
That was why I wanted it. And we do have inspections of our 
school of nursing twice a year, from New York State and the 
District, and we have had inspections by the College of Surgeons 
and the American Medical Association. 


Q.—What is the purpose of the inspections which are made 
by the American Medical Association? A.—To raise our stand- 
ards, I should think. I requested them to come so that I could 
know wherein we were making mistakes in regard to training 
interns, and we were trying then to raise our standards for the 
training of residents. 


Q.—In surgery? A—Yes. 

Q.—Do you recall that you finally got that privilege? 
Yes, sir; we did. 

Q.—Do_ you remember when it was, what year, you got 
approval for residency in surgery? A.—I think it was 1939. 


Q.—Do you remember now whether, after the inspection was 
made of the hospital, a report came in to you as to what the 
inspector found? A.—Yes. 


Q.—Do you recall whether you read that report over, your- 
self? A —lI read it over several times, but I just cannot give 
you an accurate account of everything that was in it, just now. 


Q.—Do you recall having written a letter, which I am now 
going to show you, Sister, after receiving that report? dA.— 
Yes; I do. 


Q.—I am going to show you a letter which has been intro- 
duced in evidence here, dated Aug. 27, 1937. Is that your sig- 
nature, Sister (indicating)? A.—Yes. 


Q.—You were then the acting superintendent? A.—Yes. 


Q—Would you look that over, please, Sister, and see if you 
can recall that letter? A—Yes; I do. 


Q.—Do you remember, Sister, the letter of Dr. Peterson or 
Dr. Cutter which accompanied the report of the inspection made 
of Providence Hospital? A—No; I do not remember that. 


Q.—But at this time, when you wrote this letter, I will ask 
you if it was in connection with this letter which I am now 
showing you, dated Aug. 21, 1937, and numbered 239. A.— 
This was written by Sister Margaret. 


Q.—Did you see that letter? A—lI don’t remember it. Maybe 
I saw it on the file there, but I do not remember it. 


Q.—Did you also write another letter to Dr. Cutter of the 
Council on Medical Education and Hospitals, dated Oct. 12, 
1937, which is numbered 241? A.—I think this is the letter. 
I think Dr. Caylor or some of the doctors wrote this letter, 
if I am not mistaken, and asked me to sign it. I read it and 
they asked me to sign it to verify what the hospital thought in 
regard to this matter; that I represented the hospital, and that 
if I put my name here (indicating) it would verify the state- 
ments made in it. 

Q—And you did so? A.—Yes, sir. 

Q.—Sister, with reference to any of the suggestions which 
you recall were made to Providence Hospital after the inspec- 
tion, were any of them considered by you to be a threat against 
the hospital? A.—Well, you see, I invited these men at. this 
time that I have reference to. I didn’t know about Sister 
Margaret’s letter. I am only answering for myself and the 
letter that I wrote. I invited them to come because I was 
most anxious to train residents, and these young men were 
anxious for it and I was backing them up, and I wrote it for 
them to give us constructive criticism; and that is what I con- 
sidered it. 

O.—You did not consider it coercion or a threat or anything 
of that kind? A.—No, sir. I never thought of that, any more 
than when the District Nursing Board examines us and makes 
recommendations. We always try to carry them out 100 per 
cent. But I do not consider them a threat, because some of 
them we can’t carry out very well. We try to do the best 
we can, 

Mr. Leahy:—This letter has already been read in evidence, 
but it deals with recommendations of Dr. Peterson’s report. 
It deals with the intern committee, the records which form the 
only index of the work done by the attending residents and 
nursing staff, securing of autopsies, medical library, and it says 
that “Members of the staff who do not belong to the Medical 
Society have been contacted and at the present time all non- 
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members have submitted their applications for membership, so 
that now with those exceptions all members of our staff are 
members of the American Medical Association or affiliated 
with its constituent societies.” It is signed by Sister Rosa and 
Dr. Caylor, who was the secretary. 

Q.—Sister, at any time do you recall that you discussed 


matters with Dr. Peterson who made the inspection? A—Yes; 
I think I did. 


Q.—In anything which you did in connection with meeting 
the requirements or the recommendations of any report or any 
suggestion which was made by Dr. Peterson or the American 
Medical Association, did you have in mind anything whatsoever 
about G. H. A.? A.—No; I did not. 


Q.—Do you remember now whether Dr. Selders ever made 
an application for privileges at Providence Hospital? A—Yes; 
he did. 


Q.—When that application was received do you know what 
was done with it? A.—It was sent to the Academy of Surgery. 


Q.—Do you recall whether a recommendation was received 
back from the Academy of Surgery? A.—Yes; I think it was. 


Q.—Can you identify this particular exhibit which I just 
showed you as the letter which was returned by the Academy 
of Surgery? A.—I really do not remember whether I saw it 
or not. I do not take up the medical end of the staff very 
much. The doctors transact that. 


Mr, Leahy:—This has already been identified. It is U. S. 
Exhibit 448, dated Jan. 31, 1938 and directed to Dr. Valentine 
Hess, Providence Hospital. 


By Mr. Leahy: 


Q.—Who is Dr. Hess, Sister? He was our medical director 
at that time. 


Mr. Leahy: 


“Dear Dr. Hess: 


“The Committee on Hospital Privileges recommends approval of the 
application OF . o0 s0.0:0:6\0 0:0:0 6/0 divicielalsleieietalniat tote eee ante to practice 
major surgery at your hospital. The committee recommends disapproval 
of the ‘applications of). osmeu eae meee b. bihinielste (ewe t ieee nae ; 
and Dr, Raymond E. Selders to do major surgery at Providence Hospital. 


“Very sincerely yours 
“F. C. Fishback, Secretary, 
Washington Academy of Surgery.” 


The name is there, but I am not mentioning the name. 

__ Mr. Lewin:—I have no questions of Sister Rosa. I wonder 
if, in connection with this testimony, however, a paragraph of a 
letter already in evidence might be called to the jury’s attention. 
This was a letter to Sister Margaret that Sister Rosa did not 
receive. 

Tue Court:—I suppose there is no objection to that. 

Mr. Leahy:—It is already in evidence. 

Mr, Lewin:—Yes. I want the jury to bear it in mind in 
connection with this testimony. 

(The witness left the stand.) 

Mr., Lewin:—It is dated Aug. 21, 1937, from Dr. Cutter to 
Sister Margaret, superintendent of Providence Hospital. I will 
simply read this sentence from it (reading) ; 

_ “As matters stand now we believe quite likely that when this statement 
is submitted to the Council at its regular meeting early in November 
internship approval will be withdrawn. Similarly the application for 


approval of a residency in surgery is held in abeyance pending the adjust- 
ment of the present situation.” 


Then: 


“We also append for your information a resolution of our House of 
Delegates of the American Medical Association.” 


Then follows the Mundt Resolution, and then: 


“According to our analysis there are six members of your staff who are 
not affiliated with any of the constituent societies of the A. M. A.” 


Mr, Leahy: 


“You will recognize that there are several factors that are not in con- 
formity with the Council’s regulations governing internship approval. It 
is a matter of great interest to this office, therefore, to learn whether the 
recommendations enumerated at the end of the report are acceptable or 
not.” 


Then follows the sentence beginning “As matters stand now,” 
which was just read by Mr. Lewin. ; 

(Counsel for both sides approached the bench and conferred 
with the Court in a low tone.) 

Q.—Doctor, I show you this letter and ask you if this is 
i copy of the letter for which we have been waiting? 4.— 

is is. 


Mr. Leahy: 
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“Nov. 22, 1937. 
“Dr. E. W. Titus, 
900 17th Street N.W., 
Washington, D. C 
“Dear Lige: 


“Your letter received concerning Dr. Selders, and after inquiry, I found 
the following facts, He was in Houston during the time stated but he was 
not anything to brag about. He was quite interested in music, and I 
found out from some of his associates that he acquired a huge office and 
tried to attract attention that way. Apparently he has had opportunities 
to acquire knowledge, but he seems to get in most any one’s hair by his 
pushing tactics, From the reports I have obtained, I do not think that 
one could give him a most favorable recommendation. I feel sure that 
you will keep this confidential.” 


Then the following paragraph: 


“TI feel that my obstetrics will keep me here and away from the Toronto 
meeting. It may be possible for me to leave at the last moment. 
“With best wishes, I am 
“Your friend, 
“Robert A. Johnston, M.D.” 


By Mr, Leahy: 

Q.—Now, Doctor, when you received this letter what weight 
did you give that letter in regard to your recommendation 
from the Gynecological Society as to his having general gyne- 
cological privileges at Columbia? A.—I attached a great deal 
of importance to this particular letter. I happen to know Dr. 
Johnston over a great many years: a very prominent man, 
belongs to a small organization we call the Travel Club, and 
I see him each December with few exceptions. 

By Mr. Lewin: 

Q.—What was the name of it? A—The Gynecological and 
Obstetrical Travel Club. 

By Mr. Leahy: 

Q.—Doctor, there was a question I wished to ask you: In 
the recommendation which you made from the Gynecological 
Society did you include others besides Dr. Selders among those 
who were disapproved? A.—Yes. 

Tue Court:—Don’t mention names. 

Mr. Leahy:—No; don’t mention names. 

The Witness:—Quite a well known surgeon here in Wash- 
ington, who applied for major operative obstetrics at Columbia 
Hospital. We reported unfavorably on him. 

By Mr. Leahy: 

Q.—Did you report favorably or unfavorably on any fellows 
of your Gynecological Society? A.—Yes, we did. Two in 
number, as I recall. 

Q.—Were they members of your own society? A—They 
were. 

By Mr. Leahy: 

Q—Doctor, do you recall while you were at Columbia 
Hospital during the years 1937 and 1938 that you ever saw any 
questionnaire which was sent out by the Hospital Committee 
of the District of Columbia Medical Society? A—No. 

Q=—Did any questionnaire from the District of Columbia 
Medical Society come before any board, to your knowledge, for 
any action in the Columbia Hospital ? 

The Witness:—I have seen no questionnaires coming from 
the Medical Society to the Columbia Hospital Board. 


CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Dr. Titus, have you got your copy of your letter to 
Dr. Johnston that brought forth this reply? dA—No, I haven't. 
He didn’t send me that. 

OQ—Did you keep a copy? A—No, I did not. 

Q—Do you remember your letter to Dr, Johnston? 4—I 
remember this much of it: that I told him that we had a man 
who made application to our, hospital, meaning Columbia Hospi- 
tal; that he had given certain references. One of them was in 
Houston, Texas. And would he at his earliest convenience 
send me a report of what he knew or could find out about him. 


TESTIMONY OF DANIEL L. BORDEN 


DIRECT EXAMINATION 
By Mr. Leahy: eo 
Daniel L. Borden, i on, a practicing physici : 
ated from the George Washington University ee 
was in Columbia Hospital for Women for three years, and 
then at the George Washington University Hospital, and receiy ed 
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training under the immediate supervision of his father, who 
was a surgeon before him. He then went into the service in 
1917 for a little over two years. He is Chairman and Senior 
Operating Surgeon of the Board of Police and Fire Physicians 
of the District. 


O.—Are you also a member of the Academy of Surgery? 
A—Yes, sir. 

O.—How long have you been a member of the Academy of 
Surgery? A.—I was one of its founders. 
Q.—And in what year was it founded? 

about 1933. 

QO —And what were the purposes of the foundation of the 
Academy of Surgery? A—The Academy of Surgery was 
founded by a group of surgeons in Washington, with the thought 
of maintaining and if anything increasing the general prestige 
and standards of practice of surgery in the District of Columbia. 

O—Were you during 1937 and 1938 a member of any com- 
mittee in the Academy of Surgery? «.—I was a member of 
the Credentials Committee. 

O.—And what are the functions of the Credentials Committee 
in the Academy of Surgery? A—As far back as 1935 the 
Academy of Surgery discussed the question of some type of 
standard committee to examine applicants for surgery in the 
various Washington hospitals, and in 1936 this was started as 
a committee, and I was appointed to that committee and remained 
on that committee until I was made president of the Academy 
of Surgery. 

Q—And what year were you made the president of the 
Academy of Surgery? A.—1938. 

QO —Doctor, what investigation is made by the Credentials 
Committee of the application of a surgeon for courtesy privileges 
in the hospitals in the District of Columbia? A.—The Cre- 
dentials Committee is composed of five men elected originally 
by the Society, and in recent years they are elected or appointed 
by the President of the Academy of Surgery. The functions 
of this committee are to review all applicants for surgical 
privileges in the various hospitals of Washington: that is to 
say, such hospitals that care to submit applicants to the Academy 
for their opinion. This opinion is an advisory one only. 

O.—And how is the investigation made into the qualifications 
of a surgeon? A.—The investigation is made by filling out an 
application blank. That is to say, all applicants are required to 
fill out an application blank giving all of their qualifications. 
Then, in addition to that they must give on that blank the 
names of at least three sponsors: in other words, men who 
will go on record in writing as stating that they are able and 
capable of doing general surgery. 

Q.—Do you recall, Doctor, whether at any time while you 
were on the Credentials Committee of the Academy of Surgery 
the application of Dr. Raymond E. Selders came before the 
Academy for investigation? A—My memory of that is fairly 
clear. The first time that I knew about it I was called to a 
meeting at Dr. John Lyons’ office. He was then chairman of 
the Credentials Committee, and the name of Dr. Selders was 
presented to the committee. At that time we had nothing 
except his application blank. Dr. Lyons read the application 
blank to the committee and referred the application blank to 
Dr. Fred Sanderson for investigation. The following month— 
it was in January 1938, that Dr. Fred Sanderson reported to 
the committee his finding. Now, it was the habit, or custom, 
rather, for the chairman of the Credentials Committee to investi- 
gate most of the applicants; but Dr. Lyons on this particular 
occasion, and I, myself, were planning to go down to a meet- 
ing of the Southern Surgical Association. So Dr. Fred Sander- 
son, because of this situation, was asked by Dr. Lyons at the 
meeting to investigate the qualifications of Dr. Selders. 

Q.—And do you recall at what meeting it was that report 
was made back to the Credentials Committee? A—Well, it 
is my impression that it took about a month’s time, and the 
meeting at which the report was referred back and finally acted 
on, if my memory serves me right, was January 1938. 

O.—How many were on the Credentials Committee? A.—Dr. 
John Lyons was the chairman of the committee; Dr. Fred 
Sanderson, Dr. Paul Putzki, Dr. Arch Riddick, and myself. 

Q.—Do you recall now whether in whatever application Dr. 
Selders had made and which you had under investigation there 
were any names of references subscribed thereon? A—In Dr. 
Selders’ application he gave the names. of three sponsors: that 
is, men whom he gave us to sponsor him as being reliable with 
regard to the practice of surgery. Those names, as I remember 
them now, were those of Dr. Walter E. Lee and a Dr. Moore 

down in Texas, and then some Senator’s name, 


A—My recollection, 


A. M.A. 


Et AL,. 


Q.—Do you recall who the Senator was? 
but I don’t remember his first name. 

QO.—Was it Josh Lee? A.—Well, that may be. 

By Mr. Leahy: 

Q—I think you stated, Doctor, that both Defendants’ Exhibit 
44 for identification and Defendants’ Exhibit 54 for identifica- 
tion were before you on the consideration of Dr. Selders’ 
application. .—They were read at the committee meeting. 

Q.—Have you an independent recollection, now, Doctor, as 
to how many of the sponsors whom Dr. Selders named replied? 
A—We only received one reply. That is, Dr. Sanderson only 
received one reply, and only gave that one reply to the com- 
mittee in its January meeting. 

Mr. Leahy:—Defendants’ Exhibit 44 is the letter of Dr. 
Walter Estell Lee, 1833 Pine Street, Philadelphia, Dec. 16, 
1937. It is addressed to Dr. Frederick Sanderson: 


A.—Senator Lee, 


DEFENDANTS’ EXHIBIT 44 


“In reply to your inquiry about Dr. Raymond E. Selders, he is a mature 
man and has had a very varied experience. He is an accomplished musi- 
cian, a graduate in civil engineering and several other professions, and he 
studied medicine quite late in life. While in the southwest he practiced 
medicine and surgery and then finally entered the Graduate School of the 
University of Pennsylvania two years ago, spending one year in the basic 
science course in Philadelphia, and one year in clinical work at Worcester, 
Massachusetts. At Worcester they apparently gave him unusual opportu- 
nities, far beyond what we considered his training warranted. However, 
he seemed to get away with it, and the last I heard of him was the fact 
that he had made application for this position of surgeon to the Home 
Owners Loan Medical Service. 

“T do not know just what he is aspiring to in Washington and I hope 
this outline that I have given will answer your purpose. 


“Very truly yours, 
“Walter Estell Lee.” 


This is a carbon copy of a letter: 


DEFENDANTS’ EXHIBIT 54 


Jan. 12, 1938. 
“Dr. John D. Moore, 
Hugo, Oklahoma. 
“Dear Dr. Moore’ 

“On Dec.°6, 1937 last I wrote you requesting some information con- 
cerning the surgical training and ability of Dr. Raymond Selders, Houston, 
Texas, who has applied for hospital privileges in several Washington 
hospitals. As yet I have had no reply from you and would appreciate it 
very much if you would kindly forward me the information I ask. 
“Very truly yours, 

“Fred R. Sanderson, M.D.” 
By Mr. Leahy: : 

Mr. Leahy:—This I think has been offered, your Honor, in 
evidence. I just wish to read the last paragraph: addressed 
to “Dear John,” on the Washington Academy of Surgery sta- 
tionery : 

“T am anxious to talk to you before you reach any decision on Dr. 
Selders, especially if there is feeling that he will be disproved purely 
because of his connection here in Washington. As a matter of policy and 
tact, and I believe for the good of general public attitude toward the 
profession, the question of his relationship to the Group Health Association, 
Inc., should not be permitted to enter the discussion.” 


That is dated Dec. 9, 1937. 
By Mr. Leahy: 


Q.—Doctor, I want to ask you now: In the discussion of 
the qualifications of Dr. Selders for hospital privileges in the 
hospitals for which he had made application and on which you 
were acting as one of the committee of credentials, did you or 
did you not pass on the qualifications of Dr. Selders regardless 
of any connection which he may have had with the Group 
Health Association, Inc., as indicated in the letter of Dr. Fish- 
back? A—The Credentials Committee of the Academy of 
Surgery depended entirely on the qualifications of the man to 
do general surgery in making its final judgment. It is true 
that the letter that has been read was read at that committee 
meeting, 

Q.—And did the Credentials Committee of the Academy of 
Surgery approve or disapprove the qualifications of Selders for 
the privileges which he asked with relation to Group Health 
Association in any degree, Doctor? A—The Group Health 
Association situation was purposely kept out of this whole ques- 
tion, as indicated by that letter. That letter was sent really as 
a precautionary measure—at least, in my opinion—by Dr, Fish- 
back, who was the secretary of our organization. However, 
so far as I personally was concerned, I was willing to divorce 
any such thought out of my mind in passing on a man’s quali- 
fications to do general surgery. 


eS 
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Q.—Doctor, in your judgment what if any recommendation 
is contained in Dr. Lee’s letter as to the qualifications of Dr. 
Selders to do general surgery in the hospitals of the City of 
Washington? A—Well, of course, we doctors in this com- 
mittee meeting talked very plainly, and we sense our responsi- 
bility rather keenly, and we feel, to put it in common language, 
that a letter submitted to us as the only written evidence that 
we had to go on other than that submitted by Dr. Selders him- 
self really damned him with faint praise. That is my interpre- 
tation of that letter. 


_Q.—Did you at that time, then, recommend for or against 
giving privileges to Dr. Selders in the hospitals for which you 
investigated? 4.—The committee’s action was unanimous 
against giving him general surgical privileges. 

Q.—And do you know how many were actually present of 
the Credentials Committee at that time and voting? A—No. 
I have to depend entirely upon my memory, but I think we 
had a full committee meeting, but I am not absolutely sure. 
I know I was there. 


; CROSS EXAMINATION 

By Mr. Lewin: 

. Q.—Dr. Borden, you were, I believe, a member of the Execu- 
tive Committee of the District Medical Society during the year 
1937, were you not, and the early part of 1938? A—I was 
appointed first in 1936, and remained through 1938. 

_ O—And weren't you a pretty regular attendant at the meet- 
ings of the Executive Committee during the latter half of 1937? 
A.—I attended a great many meetings. 

O.—Yes. As a matter of fact, the minutes, I believe this is 
fair to say, list you as attending most of the meetings of the 
Executive Committee during the latter half of 1937. Would 
you say that corresponded— A.—I think that’s a fair state- 
ment. 


O.—Yes. And of course you were familiar, weren’t you, 
With the resolutions that were passed, to the effect that Group 
Health Association was unethical? A—Well, I was familiar 
with most of the actions of the Executive Committee, although 
it was not impressed on my mind then to the extent it is now. 

Q—yYes. But I mean, you do remember those resolutions? 
One was, “We shall consider it unethical,” and then in September 
of 1937 I believe the resolution was that it was unethical. You 
remember that, don’t you? A—Well, now, I want to be per- 
fectly frank about this situation. 

Q.—I can get you the minutes. A —I am just not clear in 
my mind what you have reference to. 

Q.—AIll right. Let me get the minutes; it will take me a 
little time, I am afraid. A—Jf you could repeat the resolution 
I might remember it. 

Q.—Well, the resolutions are fairly long, as I remember 
them, but there were a number of resolutions to the effect that 
Group Health Association was unethical. Don’t you remember 
that? A.—Now, is that in the Executive Board or the Medical 
Society ? 

Q.—The Executive Committee first, and then reported to 
the Society. 

Mr, Leahy:—I think we ought to have the minutes. 

Mr. Lewin:—Very well. We will have to get them. 


By Mr. Lewin: 

Q—For instance here, at the September Sth meeting, the 
special meeting of the Executive Committee (indicating). 4A— 
Was I present then? 

Q.—No, I guess you weren't. You weren't present at that 
meeting? 4.—Apparently not. I don't see my name there. 

O.—Well, let’s get the next one. A—I was present at that 
one (indicating). 

By Mr. Lewin: 

O.—Well, now, take September 27. Do you remember this 
committee’s finding? A—Was I there? 

O.—Yes, you were here. At least, you are listed as being 
present. 4.—Yes. O. K. 

Q—Do you remember the committee’s finding that “the con- 
ditions of rendering the medical and surgical services offered 
by Group Health Association as set forth appear to be incon- 
sistent with the criteria for the acceptable form of contract 
practice by which we are obliged to be guided, and particularly 
it would appear that at least two of the criteria would neces- 


A.M. A. 
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sarily be violated,” and then the principles of medical ethics of 
the American Medical Association are set forth? dA—May I 
just look to see what this is all about? 


Q.—Yes, indeed. A.—Oh, this is report by Dr. Macatee. 
O.—Yes, A—I recall this report in general. 


Q.—Well, to try to shorten it a little bit, don’t you remember 
that the Medical Society took the position that Group Health 
Association was unethical as violating the principles of medical 
ethics of the A. M. A.?- A.—I think both the Medical Society 
and I took that at that time. 


Q—You did. That is all, A—To the best of my memory. 


Q—Yes. That is all I wanted. Well, now, Dr. Lyons, who 
was on this committee with you in the Washington Academy of 
Surgery, was likewise a member of the District Medical Society 
and the Executive Committee, wasn’t he? 4.—Dr. Lyons was 
the chairman of the Credentials Committee of the Academy of 
Surgery. 

Q.—Yes. A.—Now, whether he was on the Executive Com- 
mittee or not, I don’t know. 


Q.—Wasn't he a member of the District Medical Society? 
A.—He was a member of the District Medical Society. 


Q.—Yes. And Dr. Sanderson was a member? A.—Yes. 


Q.—Wasn’t he a member of the C. O. & I. M. Committee 
that was chairmaned by defendant Hooe? A.—Why, I have no 
idea whether he was or he wasn’t. He may have been. 


Q.—Whether he was or he wasn’t. He may have been. 
Wasn’t Dr. Putzki also a member of the District Medical 
Society? A,—Dr. Putzki is a member of the Society. 


Q.—And Dr. Riddick as well? A.—Yes, sir. 


Q.—Yes, Well, now, do you remember that after this letter 
from Dr. Fishback came to Dr. John Lyons that you gentlemen 
passed a resolution in the Washington Academy of Surgery? 
A.—What resolution? 


Q.—I call your attention to the minutes of the meeting of 
Dec. 10, 1937, of the Council of the Washington Academy, 
which are already in evidence, signed by Fishback. 


THE Court:—Point out the resolution, please. 
Mr. Lewin:—Yes. 


By Mr, Lewin: - 

Q.—Do you remember this resolution, Doctor: “Discussion 
concerning Group Health Association ensued. It was suggested 
that the professional qualifications of the surgeon of that organi- 
zation alone be considered as a matter of public policy. How- 
ever, a motion of Dr. Sager’s was passed requesting the hospital 
privilege committee to consider the ethics of any applicant as 
well as his strictly surgical training and experience. The ethics 
were understood to be as defined by the American Medical 
Association”? Do you recall being present? A.—Yes, I remem- 
ber that, all about that. 

O—Yes. Well, didn’t you gentlemen follow that resolution 
when you came to consider Dr. Selders? 4d.—Well, now, that 
requires a little explanation. 

QO.—Well, all right. You are entitled to give that, but I 
wonder if you wouldn't answer my question first? Did you 
consider it? Did you follow that resolution? A—We did not. 

Q.—You did not follow it? d.—We did not. May I? It is 
very easy to explain how that got into the minutes, if I may. 

Mr. Richardson:—Go ahead and explain. 


The Witness:—Well, now, this particular resolution that has 
been brought to my attention just this very second here came 
about this way: At the scientific meetings of the Academy of 
Surgery, which are held four times a year, after a scientific 
meeting we have a business session, and at this business session 
we take up various matters that are of interest in a business 
way. Now, it is my recollection that Dr. Fishback brought up 
the question of G. H. A. at that time, at that meeting; and 
then Dr, Sager, in accordance with the statement in those 
minutes, passed or offered a resolution that the Credentials 
Committee of the Academy of Surgery in passing on the 
qualifications of surgeons should consider their ethical standing 
in any organization as well as their professional ability to do 


surgery. 

Now, ig cepa 30 the acy, Bact of December. The 

meeting © our committee in which we passed this Dr. 

Selders occurred in January ; but, in accordance with ser rth 

statement, we divorced everything in passing judgment on this 

man, and at the same time passed the same judgment on five 
other men not associated with G. H. A., adversely. 
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O—Yes, sir. Well, now, it is perfectly clear, isn’t it, that 
Dr. Sager’s resolution was passed in connection with a dis- 
cussion of the Group Health Association? A.—Yes, I see that 
in the notes there. 


QO—Yes. A—Yes. 


Q.—And the result of the discussion was that a resolution 
was passed directing you to consider, in connection with the 
Group Health Association applicant, his ethics as defined by 
the American Medical Association; am I right? A.—Well, 
we have always had the ethics of the American Medical Asso- 
ciation as our background and by-laws, always. 


Q—Yes, but I am asking you whether you didn’t consider 
that you were directed to consider the American Medical 
Association’s ethics with regard to contract practice in passing 
on Dr. Selders. A.—Well, now, let’s get this absolutely straight. 
We as a group, the Credentials Committee, have always felt 
that obviously we must abide by the standards set down by 
the American Medical Association; but we had to go a step 
further in passing on men doing general surgery, and that was 
to ascertain whether they were safe to operate on the public. 


Q.—Dr. Borden, is it your testimony that you didn’t follow 
the requirements of this resolution? You personally? A—If 
my conscience told me not to follow it, I probably didn’t, but 
my recollection is now, and definitely and honestly, that I 
passed personally—and I am sure the committee did—entirely 
on this man’s qualifications as a surgeon. Now, there was a 
reason for that beyond the fact, in my opinion, that it was the 
right and proper thing to do, and that is for my own protection. 


Q.—Well now, if there was a resolution here requiring you 
gentlemen to do it, how do you know that Dr. Lyons and 
Dr. Sanderson and Dr. Riddick and Dr. Putzki didn’t have 
that situation in mind when they came to pass on Dr. Selders? 
A.—Well, it is perfectly obvious that I can’t speak for anyone 
but myself, but I can say this: that I am in accord, after dis- 
cussing this matter for a long period of time and coming to a 
studied decision, in the whole situation. 


Q.—Now, I think it has been brought out in the evidence 
that you were considering Dr. Selders’ application to Garfield 
and to George Washington and to Georgetown; am I right? 
A—Well, not entirely, as my memory goes. My memory is 
this: that was the last meeting that I attended, because then I 
became president and automatically left the Board or the Com- 
mittee. of Credentials, but my memory is that we had but one 
application blank, in which appeared three names that I gave, 
and that’s the only one that I know of, and I didn’t see it. 
It was read off at the meeting. 


Q.—Yes. And which hospital was that? A.—I can’t remem- 
ber which hospital it applied to, but it is my feeling that it was 
Garfield, but I’m not sure. 


Q.—yYes. Well, now, if it were Garfield, then you would 
have had these references before you: Senator Josh Lee, United 
States Senator from Oklahoma; Dr. Walter E. Lee, surgeon 
of Philadelphia; and Dr. John T. Moore, the past president 
of the Medical Association of Texas, at Houston, Texas, 
wouldn’t you? A.—Well, I think those are the three names I 
gave. 

Q.—Now, did you have any other letters before your com- 
mittee at that time when you acted than the ones that have 
been introduced in evidence just now? A.—It has been our 
custom, and I have been on this committee ever since it has 
been developed, to simply take the evidence that was submitted 
by the applicant and the only evidence that was submitted 
were these three names, 

Q.—Now, did you have anything before you except the letter 
from Dr. Walter E. Lee, before you, and Dr. Sanderson’s letter 
to Dr. Moore? A.—We had just that one letter and Dr. San- 
derson’s second letter to Dr. Moore. 

Q.—And they are the only things you had before you? A.— 
No; we had the application blank before us. 

Q.—And the application blank. Was there anything else that 
you had before you? A.—That’s about all the written material 
that we had. 

Q—Yes. Now, you didn’t have Dr. Selders before you, I 
don’t suppose? A.—No, sir. 

Q.—And you didn’t go to Worcester City Hospital or to 
Houston or to any places like that to investigate it, did you? 
A—No, sir. This is a committee composed of five surgeons 
who are fairly busy men. We get no compensation, and we 
don’t go out beyond our immediate meeting. We expect the 
material to be supplied to us, and then we will investigate it, 
but we have never. as a matter of custom, ever, gone outside 
of our own committee. 


A. M.A. 


BY AL. 


Q.—I see. Then, you haven't really any greater facilities for 
passing on an application for surgery than are held by the 
surgical staff of one of these hospitals, have you? A.—Well, 
only in this way: in my opinion, that the Academy of Surgery 
represents a group of hospitals. It isn’t any one hospital. T 
think that does away with the possibility of possible bias, or 
we are trying to make it as standard as we can, as a matter 
of fairness and protection to the public and to ourselves. Now, 
we doctors circulate in every operating room in this city, and 
for that reason we rather feel that we honestly have an oppor- 
tunity to know as much as possible; but here we were dealing 
with a stranger, a man who was not a Washington man at all, 
so our problem was much more difficult. 

Q.—Well, it would have been just as simple for the surgical 
staff of a hospital to have considered this letter from Dr. Walter 
E. Lee as for you five gentlemen to have done it? 

Tue Court:—That is obvious, isn’t it? 

Mr. Leahy:—That goes without saying. 

Tue Court:—That goes without saying. 

By Mr. Lewin: 


Q.—Now, did Dr. Sanderson, as far as you know, write to 
Senator Lee? A.—He didn’t present any letter from Senator 
Lee. 


Q.—As far as you know he wrote only to Dr. Walter E. Lee 
and to Dr. Moore? A.—That was the only written evidence 
he brought into the committee meeting. 


Q.—And you didn’t get any response from Dr. Moore? A.— 
After two attempts, no. 


Q.—yYes. Well, now, isn’t it true that Dr. Moore was listed 
as Dr. John T. Moore; whereas Dr. Sanderson wrote to 
Dr. John D. Moore? Isn’t it also true that Dr. John T. 
Moore’s address on the application was given as Houston, 
Texas, and Dr. Sanderson wrote to him at Hugo, Oklahoma? 


A—Well, Dr. Sanderson carried out all of that correspon- 
dence. I had nothing to do with it. 


O—Well, now, let me see that letter that you read in evi- 
dence a moment ago, will you? The one to Dr. Moore. Let 
me show you Dr. Lyons’ letter to the secretary. Doesn’t that 
show that he wrote to Dr. John D. Moore at Hugo, Oklahoma? 

A.—Well, that is what that letter says. 

Q.—Well, now, if he wrote to Dr. John D. Moore at Hugo, 
Oklahoma, and doesn’t it also appear on Defendants’ Exhibit 
54, which was just read to the jury, “Dr. John D. Moore,” of 
Hugo, Oklahoma? A.—Yes, sir. 

O.—Well, now, if that is where the letter went, don’t you 
think that might account for the fact that you didn’t get an 
answer from Dr. Moore? A.—I think that might. 


Q—All right. Now, here is Dr. Selders’ application to 
Georgetown University Hospital, and I believe your committee 
passed on that application, didn’t it? A—Well, the only one 
that I personally have any recollection of was the one that 
gave those three names. Now, they may have all been similar, 
so far as I know. 


O—Well; yes. I wonder if this does not refresh your rec- 
ollection that here Dr. John T. Moore, past president of the 
Texas State Medical Association, Houston, Texas, is given; 
the same Dr. Walter E. Lee of Philadelphia; Dr. Maclver, 
the superintendent of the Worcester City Hospital; Dr. C. J. 
Burn, the senior surgeon at Worcester City Hospital? A—I 
never heard of those last two doctors. 

Q.—And you don’t remember that Dr. Sanderson could give 
any report on what they said about Dr. Selders? A—I am 
sure that Dr. Sanderson, as far as my memory goes, and it’s 
pretty good—I think that those are the only written documents 
at that time that we had before us. 

Mr. Lewin:—Now, gentlemen, have you found the one of 
Dr. Moore of Hugo? 


Mr. Burke:—The one that has Senator Josh Lee’s name on. 


Mr. Lewin:—Let us give it to the jury. There is a “Josh.” 
That is the Garfield. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

OQ.—Doctor, you stated just now that at the same time that 
you passed on Dr. Selders’ qualifications you passed on those 
of five other men? A.—Well, as a matter of fact, we passed 
on the qualifications of at least 60 or 70, but we refused 
privileges or recommended the refusal of privileges of five 
besides Dr, Selders, making a total of six altogether at that 
particular meeting. 
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Q.—And were some of those members of the District Med- 
ical Society? A.—I think that at least four were members of 
the District Medical Society. 

Q.—And I think you also were inquired about as to your 
presence as a member on the Executive Committee of the 
District Medical Society, and some of the other members on 
the Credentials Committee also as members of the District 
Medical Society. A.—Yes, sir. 

Q.—Doctor, when you were acting as a member of the Com- 
mittee of Credentials of the Academy of Surgery here in 
Washington, what effect, if any, did the membership of anyone 
of the Credentials Committee on your Academy have with the 
District Medical Society? A—Well, I am convinced and I 
know that none of the members of that committee even thought 
of the Association. I know I didn’t, and it is absolutely impos- 
sible to bear in mind what committees you’re members of up at 
that District Medical Society. There are 40 committees, and 
there are nearly 200 appointments on those committees, and I 
wouldn't have the faintest idea what committee any other mem- 
ber was on, unless I had had some association to remember 
it by. 

RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, from anything that was stated at the meeting 
which passed on the qualifications of these six men you say 
you passed on that night, was there any indication whatsoever 
that there was anything but an honest determination of the 
qualifications of those men for the recommendations you made? 

Mr. Lewin:—Objected to as leading and asking for a con- 
clusion. 


TueE Court :—Yes, the doctor has gone over that. 

By Mr. Lewin: 

Q.—With regard to your remembering your committee 
appointments you do remember, don’t you, that you and 
Dr. McGovern and Dr. Hooe formed the committee which drew 
up the so-called white list which was issued July 29, 1937? 


Mr. Richardson:—Objected to as not proper cross-examina- 
tion. 


THE Court :—Sustained. 


TESTIMONY OF HENRY B. BLAIR 


DIRECT EXAMINATION 


Henry B. Blair, Washington, a member of the Bar of this 
Court since July, 1892, also of the Court of Appeals, and the 
Supreme Court of the United States, is connected with the 
Episcopal Eye, Ear, Nose and Throat, and Columbia hospitals. 
He was one of the incorporators; it was incorporated in 1897, 
and he has been continuously connected with the institution 
since then. During 1937 and 1938, he was the first vice presi- 
dent, which is the active member of the hospital from the execu- 
tive side; the bishop of the diocese being, ex officio, the 
president, and he was also chairman of the executive committee. 
In Columbia Hospital he was on the executive committee per- 
haps during the entire period. 

Q.—lIn the Episcopal Hospital what is the governing body 
of that hospital? 4.—The governing body is the board of 
governors, which meets three times a year. The active body 
is the executive committee, which is appointed from the board 
of governors and meets monthly except during July and August. 

Q.—And in Columbia what is the active governing body? 
A,—The setup is somewhat the same, I think. They are called 
“directors” at Columbia. They meet four times a year and the 
executive committee meets monthly. 

Q.—And in between the meetings of the board I presume the 
executive committee is the controlling or governing body? A— 
I would think so. 

Q.—Is the Episcopal Eye, Ear, Nose and Throat a general 
or special hospital? .4.—A special hospital, as its name implies. 

Q.—Is Columbia a general or special hospital? A.—A special 
hospital for lying-in and diseases of women. 

Q.—Does the Episcopal have an attending staff and a courtesy 
staff? A—Yes. ’ 

Q.—What has been the rule, if any, in the Episcopal Hospital 
with reference to the right to practice one’s profession therein? 
A—The medical staff makes recommendations annually and 
the board of governors approves those recommendations unless 
there is some question raised in regard to them. ’ 

Q.—In other words, is it a requisite at the Episcopal Hospital 
that one must belong either to the attending or courtesy staff 
before he can practice his profession there? 4.—Yes. 


Q.—And can you tell us over what period of time such a 
rule has existed? A.—During the existence of the hospital, 
so far as I know. 


Q.—Is there any rule in the Episcopal Hospital restricting 
membership on the courtesy staff or attending staff to member- 
ship in the local medical society? A.—Not in the hospital itself ; 
there is in the by-laws of the Medical staff. 


Q.—During the years 1937 and 1938 was there any by-law in 
force in the Episcopal Hospital which required membership in 
the local District Medical Society as a prerequisite to prac- 
ticing there? A.—lI don’t so understand it. 

Q.—Did you know Dr. Dabney? A.—Quite well, pleasantly, 
not intimately; pleasantly, though, 


Q.—Do you know whether he was a member of the courtesy 
staff in 1937 and 1938? A.—He was one of the chief surgeons 
during that time, which means he was a chief of the staff; we 
have there; one of the twelve chief of staff surgeons. 


Q.—And continuously that during those two years, 1937 and 
1938? A—Yes. 


Q.—Doctor, as vice president of the hospital during those two 
years, do you recall whether there was any regulation or rule 
of the hospital against G. H. A. patients coming into that 
hospital? A.—Not so far as I have any knowledge. 

Q.—Did you know of any rule, or was there any rule of that 
hospital which made it necessary for Dr. Dabney to bring 
patients through the back door of the hospital; that is, G. H. A. 
patients? A.—I never heard of it; in answering your question, 
there was no such rule, 


Q.—Now, with reference to Columbia Hospital, Mr. Blair, 
the years 1937 and 1938, do you recall whether Columbia Hos- 
pital ever put into effect any rule requiring membership in the 
local medical society as a prerequisite to the enjoyment of 
hospital privileges? A—I am sure it did not. 


Q.—Do you recall there was any rule or regulation put into 
effect by Columbia Hospital against G. H. A.? A.—I think not. 


Q.—Do you know whether now there are on the staff or 
were during the years 1937 and 1938 members on the Episcopal 
Hospital staff who were not members of the District Medical 
Society? A—I can’t answer that positively; I think not, but I 
do not know. 

Q.—Have you any knowledge as to that in regard to Colum- 
bia Hospital? A—I would have to make the same answer 
there. 

CROSS EXAMINATION 

By Mr. Lewin: 

O.—Have you got that by-law you spoke of of the medical 
staff? A —I furnished all the information I have. I have 
nothing with me; at the request of the Government we furnished 
everything we had. 

QO —The medical staff has by-laws? A.—They have of their 
own, yes. 

O.—Were you the chairman of the executive committee of 
the Episcopal Hospital in September 1938? A.—yYes. 


Q.—Did you attend a meeting of that committee September 
20, 1938? A.—I would expect so; I haven't any independent 
recollection of it at this particular time. 

Q.—I show you what purports to be the minutes of that 
meeting, signed by Anita Richardson, secretary pro tem; is 
that her signature? A—Yes. 

Q—I call your attention to this statement: 


“The chairman informed the committee that he had received during the 
summer several communications regarding Group Health Association and 
that we would go along on the present basis until the matter had been 
finally adjusted between the doctors and Group Health Association.” 


Do remember making that statement? 

A.—Substantially: that is Miss Richardson's language; it is 
not mine. 

Q.—By “doctors” in that phrase, “adjusted between the doc- 
tors and Group Health Association,” did you mean the Medical 
Society of the District of Columbia? 4—Our own doctors; 
whatever conclusion they might reach. 

Q.—That is, go along on the present basis until the matter 
had been adjusted between the doctors on your staff and Group 
Health Association? d.—That is my response. 

O.—That is the statement you made? 4—Yes. 

Q.—Well, do I understand your testimony to be that there 
was a by-law of the medical staff relating to confining the 
courtesy list to members of the District of Columbia Medical 
Society? A.—I think: now, this is impression, and I am not 
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positive about it. I think our medical staff has had both the 
clause in effect and the clause not in effect, and my information 
is that at the time of this, 1937 and 1938, as to which inquiry 
was made, that was not a requirement; that is my information. 
Q.—I wonder if you could furnish us with that by-law. d.—I 
can’t furnish you with anything. I have furnished you with 
everything we had as called for by the subpoena. 


Q.—What does the by-law look like? 4.—It is very much 
the same as what you have there. It is not in the reports of 
the hospital. 


Q—You don’t know when that by-law was adopted? A— 
Which one do you mean? 


O.—The by-law restricting the courtesy staff to members of 
the District Medical Society. A—No, I do not; not during 
1937 and 1938, I don’t think; it was after that time. I have 
been told that there was no such by-law at that time, and I 
have produced the sources of my information and filed them 
with you in response to a subpoena. 


Q—Was Dr. Jenkins, W. H. Jenkins, a member of your 
staff? A—I wouldn’t question it; I know he is now, and I 
think he has been for many years. 


By Mr. Leahy: 


OQ —Do you know any other place we could go to find that 
by-laws? You say you have turned over to the Government 
all the information you had, in response to the subpoena? A.—It 
is my understanding—I am perfectly willing to look further, 
but I gave them what I had and what I was told was a copy 
of the by-laws in force at that time, which was what the sub- 
poena called for. If I find anything I shall be glad to furnish it. 

Mr. Lewin:—I don’t believe our subpoena did call for that in 
this trial. If you will look for it I will be thankful. 


Marcu 28—Morninc 
TESTIMONY OF CHARLES D. DRAYTON 


DIRECT EXAMINATION 


Charles D. Drayton, a member of the bar of this Court for 
about thirty-five years, also a member of the bar of Court of 
Appeals and of the Supreme Court of the United States, is 
also a member of the Board of Education, a director of the 
Children’s Hospital for about ten years, and president of the 
board of that hospital for about five or six years. 


O.—What are the functions of the board of directors of that 
hospital? 4—They hold monthly meetings and examine ques- 
tions of general policy. 


Q.—Are they the final administrative board of the hospital? 
A.—They are. 


Q.—How many are on the board, Mr. Drayton? A.—Six. 


Q.—Will you tell us about the Children’s Hospital; not in 
detail: just what is the Children’s Hospital? A—The Chil- 
dren’s Hospital was incorporated under an Act of Congress 
seventy years ago for the purpose of caring for indigent chil- 
dren under the age of 12 years. It now does 85 per cent 
charity or part-charity work. It was originally incorporated 
entirely as a charitable institution, but subsequently they have 
moved from one place to another and they now have twenty- 
seven private rooms, from which we derive some revenue; 
and, of course, our support is largely dependent on our appeal 
to the public. That is, if we do a good job the public supports 
us for these charity patients. 

Q.—Do you receive any assistance from the community chest? 
A—The community chest now buys services from the private 
hospitals, including Children’s, through the Health Security 
Administration, and they pay for it at less than our cost, and 
they don’t always pay for all the service they contract for 
with us. 

Q.—Do you have staffs in that hospital? A.—We have a 
medical staff composed of some of the leading doctors in Wash- 
ington, the chief of whom is pe eee F. Wall, a leading 
pediatrician, or child specialist. e also have had from_the 
first of February 1937, a so-called courtesy staff or list. That 
staff assumes no obligation to attend the little patients in the 
hospital whose parents cannot pay for them. They bring their 
own patients to the private rooms. 

Q.—Are there any prerequisites which the hospital has fixed 
for applicants to the courtesy staff? A.—Well, for a great 
many years—I don’t know exactly when it started—we have 
had a prerequisite for admission to the general staff of the 
hospital and it is and has always been that they shall be mem- 
bers of the local Medical Society or ethical society, as it is 


referred to; and that same rule when the courtesy staff came 
into being, in February 1937, naturally applied to the courtesy 
staff. 

OQ —Do you recall approximately how many are on the cour- 
tesy staff of Children’s? A.—I think about eighty-seven, now. 
I have a memorandum of that, if I may use it. 


Q.—Could you refresh your recollection from it? A—No, I 
am wrong. The courtesy staff is one hundred and thirty-nine, 
and the medical staff one hundred and fifty-four; that is, con- 
sulting, and all the house doctors, interns and so on. QO.—Mr. 
Drayton, did you occupy the chair as president of the board 
of directors during the years 1937 and 1938? A.—Yes. 


Q.—During those years 1937 and 1938, was this requirement 
with reference to membership in the local Medical Society a 
prerequisite to your recollection, or not, for applicants to prac- 
tice on the courtesy staff? A.—It was always a prerequisite, 
yes, in actual effect, but it was not written; that rule was not 
written, I think, until October, 1937, but it had always been 
effective. 

QO—Do you recall whether at any time there came under 
your notice an application for privileges of Children’s Hospital 
of one Dr. Raymond E. Selders? A.—Yes, I think that matter 
was brought up by the medical staff at a board meeting. 


Q—Do you recall whether there was any correspondence 
about it? .d—yYes, there was correspondence, I think, in 
November of 1937, between Miss Gibson, at the direction of the 
board—Miss Gibson being the superintendent of the Children’s 
Hospital, and Mr. Penniman, who was president of the Group 
Health Association. 


Q.—Have you the file handy here of Children’s Hospital? 
A—I have some copies that are available, if there is no objec- 
tion to the copies. 


Q—Mr. Drayton, I will ask you to look at the copies of this 
series of correspondence in evidence here. We will save time. 
Now, looking at that correspondence, can you refresh your rec- 
ollection as to when it was that Miss Gibson, as the superin- 
tendent of the hospital, first communicated any information with 
reference to the application of Dr. Raymond E. Selders, to 
Mr. Penniman? A—That appears to have been on Nov. 15, 
1937 in a letter addressed by Miss Gibson to Mr. Penniman. 
Would you like me to read it? 


O.—Yes, read the letter. 
The Witness: 


‘Dear Mr. Penniman: 


“At a meeting of the board of directors of the Children’s Hospital, 
Ses qraseniber 15, I was authorized to reply to your letter of November 8 
as follows: 


“The Children’s Hospital will accept for treatment or hospitalization any 
patient in need of care, under its charter, rules and regulations. 

“This pertains to indigent, semi-indigent, and a very limited number of 
pay patients—as we have only twenty-seven beds available for pay 
patients. 

“All doctors treating these patients while in the hospital must have staff 
appointments and be members of local medical socicties. 

“Dr. Raymond E. Selders has made no application so far for staff 
appointment. 

“Yours sincerely, 
“Mattie M. Gibson, 
“Superintendent.” 


Q—Do you recall now whether you were present at the 
meeting of the board of directors at which this matter came up 
concerning which the superintendent wrote on Noy. 15, 1937? 
A—I think I was there. 

Q.—Doctor, did anything such as is contained and stated in 
that letter bear any relation at all to G. H. A.? 


Mr, Lewin:—Which letter? 
Mr. Leahy:—That letter of Novy. 15, 1937. 


A.—wNo, no reference was made to G. H. A. It was addressed 
to G. H. A., of course. 


O.—Was there any discussion in the board of directors at the 
time, or out of which meeting came this letter, which we have 
just read, indicative at all of opposition to G. H. A. as the 
foundation of this letter? A.—No, 


O.—Did you personally have any correspondence with refer- 
ence to Dr. Selders’ application? A—I think I did later in 
1938, 

O.—Do you recall about what time in 1938 you had that 
correspondence? A.—I believe that was in November too. It 
began in the summer when I was up in Maine and there was 
some delay in responding to the letters from Group Health 
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Association by reason of that, and also by reason of the fact 
that our board doesn’t meet in August and September, so that 
my replies were somewhat delayed. 

Q.—You have copies of your replies with you? A—wNo, 
they have stripped our files at Children’s so that I couldn't 
find those letters, and no return has been made of them, so that 
I haven’t been able to see what they contained. 


Q.—I will show you some letters which have been introduced 
in evidence, Mr. Drayton. First, I will show you what has 
hitherto been introduced for the prosecution as Government's 
exhibit 378—it is Mr. Kirkpatrick to Charles Drayton, dated 
Aug. 6, 1938. 

Another, No. 379, dated Sept. 16, 1938, your letter, which 
has been identified and offered in evidence as Government exhibit 
380; and also Government exhibit 381. 

Could you, Mr. Drayton, just quickly glance over, beginning 
with 378, and see if you can refresh your recollection to advise 
us whether you personally conducted that correspondence, and 
what it is about? 

A.—Well, this is one of Aug. 6, 1938, from Mr. Kirkpatrick 
to me, thanking me for a letter I wrote him on August 4, in 
which he says something about taking up with the board of 
trustees at its next meeting the question of Dr. Selders’ admis- 
sion to the courtesy staff. 

The next letter, of September 16, that was simply a tracer 
from Mr. Kirkpatrick. 

Then I told him on September 19, I had overlooked the 
fact that we had no September meeting of the board, but that 
Just as soon as the matter could be given consideration I 
would further advise him; and then the last one here seems to 
be my letter to him of November 2, in which I stated that in 
view of the proceedings now under way involving Group Health 
Association it didn’t seem possible for us to give any final 
answer on any aspect of the controversy. Further, that he had 
theretofore been furnished with a copy of the memorandum of 
April 1, 1938 embodying the rule promulgated by our medical 
staff and adopted by our board governing admission to the 
hospital where an emergency exists, and also the attendance 
on such children of members of your staff; and I enclosed 
another copy of that memorandum. 


Q.—Do you recall whether the memorandum of April 1, to 
which you referred, permitted physicians to treat children in 
Children’s Hospital in emergency cases? A.—It did, and that 
always has been our rule. 


Q.—Do you recall whether there was any further corre- 
spondence after Nov. 2, 1938, Mr. Drayton? A.—I don't think 
there was any more, but I am not certain about that; my 
memory isn’t so good. 


Q.—At least you haven’t been able to locate any copies of 
other correspondence? .4.—My attention has not been called to 
any later letter. 


Q.—Was it your practice to attend regularly the meetings 
of the board? A—Yes. 


Q.—Do you recall whether at any time there was any action 
taken by the board with reference to any of this correspondence, 
which was directed to G. H. A., to restrain it in any way? 
A—No, we didn’t care anything about G. H. A. We were 
trying to do the best we could for the hospital. 


CROSS EXAMINATION 

By Mr. Lewin: 

Q.—Mr. Drayton, you just read from a copy of a letter 
dated Nov. 15, 1937. Now, as a matter of fact, that letter was 
never sent, was it? .—So far as I know it was; I have no 
other information. 


Q.—There is in evidence this letter, Government’s Exhibit 
359, dated Nov. 16, 1937, from the superintendent, Miss Gibson, 
to Mr. Penniman, and the testimony here is that this is the 
letter which was received. A.—Well, I don’t know; that may 

sO. 

Q—It differs from the letter you read in this: the letter 
you read contained this statement: 


“All doctors treating these patients while in the hospital must have staff 
appointments and be members of local medical societies.” 


whereas that statement is omitted in the letter Miss Gibson sent 
Mr. Penniman. Now, isn’t it true that was omitted at your 
direction? .4.—Not at all; I had no knowledge of it until 
this moment, that it had been omitted. 

—But it seems perfectly clear that another letter was 
substituted for the one of November 15? A.—It so appears. 


Q.—Do you know why? A.—Not at all. 

Q.—You attended, did you not, the meeting of the members 
and incorporators of Children’s Hospital held on Dec. 6, 1937? 
A—I guess so. 

Q.—That was just about three weeks after the letter I showed 
you was sent by Miss Gibson, was it not? 4.—Yes. 


Q.—Don't you find there that on December 6, this occurred: 


“Only physicians, surgeons, and dentists who are licentiates of the 
District of Columbia and also members of the District Medical Society 
or ethical body in their locality shall be eligible for appointment to the 
medical staff. 

“Physicians, surgeons, and dentists not officially connected with the 
hospital, but members of their ethical medical societies, may be accorded 
the privilege of using the facilities of the hospital as a matter of courtesy 
for a term that shall continue during the pleasure of the hoard of 
directors, those accepting such privileges to be known as the courtesy 
staff ;’ 


and some more which I don’t believe is particularly pertinent. 
A,—That seems to be what this shows. 

Q.—So, some three weeks after this letter was written, you 
amended your by-laws for the first time requiring membership 
in the District Medical Society as a condition to the appoint- 
ment to your courtesy staff? A—That appears to be so, but 
that has been the practice for many years. 

Q.—You had only had a courtesy staff for less than a year, 
had you not? A.—I correctly stated that in my direct, but said 
that it applied to the medical staff for many years and, there- 
after, applied to the courtesy staff when it was formed in 1937. 

Q.—You say it applied to the medical staff for many years, 
but you say it was the custom to apply it to the courtesy staff 
from February 1937 on? A.—Yes. 

Q.—But you had no such regulation during all those years. 
A,—The courtesy staff was not in existence until early in 1937. 

Q.—You had no such regulation until Dec. 6, 1937. A—Not 
any written regulation. 

Q.—Is it not true that the reason you made this change on 
Dec. 6, 1937 was that you had just received, five days previ- 
ously, a letter from Dr. Conklin of the District Medical Society, 
enclosing a resolution of December 1, of that Medical Society, 
stating that as a matter of educational policy the hospitals 
should adopt a rule confining their entire staffs to members of 
the District Medical Society, or other local societies of the 
A. M. A.? A—That had been the custom so long that we 
were simply following it in putting it in writing. 

Q—Didn’t you put it in writing on Dec. 6, 1937 as a result of 
the receipt of this communication from the Medical Society 
of the District of Columbia? A.—I say “No,” not as a result of 
it. It may have’ called our attention to the fact that the prac- 
tice that we had been carrying out for many years had not 
been in writing, and resulted in that being done. 

Q.—Will you look at this list of members of the outpatient 
department of Children’s which was obtained, I believe, from 
your hospital, and tell me—this is September 1938—whether all 
those doctors are members of the District Medical Society? 
A—I couldn’t tell you; I don’t know. 

Q.—Now, as a matter of fact, do you know whether Dr. Sig- 
mund Newman, of Virginia, was a member of the District 
Medical Society or not? A.—He may be a member of the 
Virginia society, which would be recognized as of the same 
ethical standard. 

Q.—Do you know whether he is a member of that society? 
A—No. 

Q.—Do you know whether Dr. Stephen Verges is? A—I 
don’t know. There is no use going through all those and asking 
me about them, because I don’t know. 

Q.—As far as you know, there may be a number of them 
who are not? 4.—As far as I know there may be anything 
about it that I don’t know. 

Q.—Did the minutes of your meeting of the medical staff of 
Children’s Hospital for April 4 come to your attention? 4— 
Let me have a look at it. No, I will say this generally, We 
don’t see the minutes of the medical staff. 

OQ.—This didn’t come to cop a A—No, 

—And you weren’t aware is action that I am pointi 
ans you there? A.—No, I have no knowledge of this, i 
did write the letter to iaseig ee 

.—Now, when was Gi Association or Dr, 
notiied that his application had been rejected at the cane 
Hospital? 4.—I he t bier a = 

.—As a matter of fact, do you know whether he 
nottived? A—I don’t know whether he was definitely notined 
or not, 
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O.—Apparently we have no letter of such notification. I 
wondered if you ever saw one. A.—No, I have never seen 
one. I don’t believe there was any such letter, after mine of 
Nov. 2, 1938. 

Q.—I am speaking now of the fall of 1937, or the early part 
of 1938. A.—I doubt he was definitely notified, but I am not 
familiar with anything to the contrary. 

Q—Did you understand that his application was definitely 
rejected in the fall of 1937 or the early part of 1938? A.—Well, 
I think it was rejected by the committee of the medical staff, 
which passes on those applications, but I am not certain. 

O.—Doesn’t the board of directors pass finally on those appli- 
cations? A.—Well, yes, it is submitted by the staff, but as 
your Dr. Cabot stated we rely and must rely on the medical 
staff. 

Q—Do you remember their making a recommendation to 
you in the latter part of 1937 or early part of 1938 that 
Dr. Selders’ application should be rejected? A.—I really don’t; 
my memory is bad, and there has been a lot of things since 
that time; it may have been done. 

Q—yYou don’t remember receiving a letter from Mr. Kirk- 
patrick, calling your attention to Judge Bailey’s decision with 
reference to Group Health; that was written July 28, 1938? 
A—Yes, I guess so; it brings it back to me now. 

Q.—Isn’t it true that was forwarded to you at your summer 
home in Massachusetts? dA.—Yes. 

Q—And you remember that you replied to Mr. Kirkpatrick 
August 4. I wonder if this would refresh your recollection 
as to whether he had been rejected before that time. Don't 
you say: 

“As soon as our board meets in September I shall take up the question 
as to what position we should now take respecting Group Health Associa- 
tion, Inc. and advise you on behalf of Children’s Hospital. Since the 
matter is one of great importance and since our position heretofore has 


resulted from formal action taken by our board, you will understand that 
1 am not able now to announce any change.” 


A.—tThat action by the board may have been of a general 
nature. I am not sure it was directed to Dr. Selders’ applica- 
tion, because the general rule that had always been in effect 
may have been what I referred to. 

Q.—Your impression is that the action of the board requiring 
membership ‘in the local society was taken with respect to 
G. H. A.? A —I didn’t say with respect to G. H. A.; I 
meant in applying the rule that our staff should be recruited 
from the Medical Society generally. 

Q.—When you say, “our position heretofore has resulted from 
formal action taken by our board,” weren't you talking with 
respect to the action taken by the board in regard to Group 
Health, which you mentioned in the sentence just before that? 
A.—It may have been that; it may have been the general rule 
or it may have been some specific objection to Dr. Selders’ 
application. 

Q.—In any event, what you told Mr. Kirkpatrick was that 
you would take up the question of your position as regards 
Group Health in the fall of 1938, and not as regards Dr. Sel- 
ders. A.—That may be and then subsequently I found we didn’t 
have a meeting in September. 

Q.—And when you said the matter is “one of great impor- 
tance,” weren't you referring to your decision with regard to 
Group Health? A.—Oh, the whole problem of Group Health; 
that is true. 

Q.—Then, I believe it is true, isn’t it, that you wrote Mr. 
Kirkpatrick and told him you would take the matter up with 
the board at its meeting in September, and then, in September, 
after receiving another letter from Mr. aot re ba you told 
him you were under a misapprehension, that the board had not 
met in September—and then you say your letter of Nov. 2, 1938 
is the last communication on the subject; is that right? A— 
The last I know about. 

Q—And that was just about a year after Dr. Selders had 
applied for privileges? A.—Yes, he had correspondence—Mr. 
Kirkpatrick with Miss Gibson, and she had given him what we 
regarded as some definite answer. 

Q.—That is what I was looking for. Can you find any 
definite answer? A.—I mean in advising him that in order to 
practice in the hospital he would have to be a member of the 
staff, and then placing back of that the thought that members 

of the staff must be members of the local medical society. 
That would seem to have been somewhat of an answer; not as 
direct and definite, perhaps, as you would like, but an answer, 

Q.—Did you know at the time that Dr. Selders himself was 

ember of the Harris County Medical Society, a constituent 

4 t body of the A. M. A? A-—I don't 
society or componen pews? bef 
know whether I heard that since or before, 


Q.—Did his application show that to you? A—I never saw 
his application because, as I say, we leave that to the medical 
staff to pass on. 

Q—Would that have brought him under the operation of 
this rule which you adopted in the early part of December, 
1937? A—Oh, you mean the rule concerning membership in 
the local society or ethical body? 

Q—Yes. Would that have brought him under that rule? 
A.—That fact alone, if he had been in good standing and recog- 
nized as qualified to do the things that he claimed able to do, 
and made application to do, I would say yes. 

Q.—Well, do you know whether he was, or not? 4dA,— 
Whether he was qualified or not? 

Q—Yes. A.—lI know that the medical staff didn’t think so 
and they made inquiries concerning him, and rejected him for 
that specific reason. 

Q—Do you know what inquiries the medical staff made? 
A.—They inquired of the College of Surgeons. 

Q—You mean the Washington Academy of Surgery? 4.— 
Yes. 

O.—Did they refer his application to the Washington Acad- 
emy? A,—They asked it concerning this man’s qualifications; 
his application having been for all sorts of surgery at Chil- 
dren’s Hospital. 

Q.—Did Dr. Selders give you some references? A.—Prob- 
ably so. 

Q.—Did you write to his references? A—lI presume so and 
I am aware of one letter written to the Worcester Hospital, 
of which I have been told. 

Q.—That was written by your medical staff? A.—Yes, 
Dr. Titus wrote the letter and had a reply. He is a member 
of our staff. 

Q.—And he wrote it in his capacity as a member of your 
staff? A —lI don’t know in what capacity he wrote it, but he 
wrote a letter and the report was adverse on Dr. Selders. 

Q.—I wonder if we might have that letter. A—Well, you 
will have to get it from Dr. Titus. I haven’t it. I am trying 
to answer your questions as best I can. I am not submitting 
that letter, because I haven’t got it. 

Q.—Are you positive that you saw it in the files of the 
Children’s Hospital in response to a letter from your staff 
making inquiry on the subject? 

Mr. Leahy:—He didn’t say that. 

The Witness:—I didn’t say I saw it in response to a letter 
of el staff. I said I had been told such inquiry had been 
made. 

Q.—You don’t know whether your staff or any member rep- 
resenting it communicated with any of Dr. Selders’ references? 

Mr. Richardson:—He said he did know. He said Dr. Titus 
did and that Dr. Titus was on their staff. 

Tue Courr:—He very carefully told you he didn’t personally 
know what went on; that the medical staff took care of those 
matters, and then you asked him if he heard concerning it, 
and he answered that question. 


By Mr. Lewin: 


O.—Well, I will see if I can make this clear: Do I under- 
stand that in the files of the Children’s Hospital you have at 
any time had a letter from Dr. Selders’ references? A.—I 
haven’t examined that file; in fact, it was taken over by the 
Government. 

O.—Did you respond to the subpoena? A.—Yes. 

Q.—Did you produce any such letter? A —I wasn’t asked 
for any such letter. 

O.—Well, such files were not taken over by the Government. 
A.—There was some indication later that a great many of 
the letters were taken. 

Q.—Do you know, as a matter of fact, that the Government 
has received any such letter as you describe? A.—No, I said I 
hadn’t seen any such letter. 


RE-DIRECT EXAMINATION 
By Mr. Leahy: 


QO.—Now, in writing your letter of November 2 to Mr. 
Kirkpatrick, which you state is the last letter you now have 
any recollection about, I want to ask you about what you 
referred when you stated: 

“T have not been more prompt in replying to your several communica- 
tions dated July 28 and Aug. 6, 1938, asking that Dr. Raymond E. Selders, 
a member of your staff, be admitted to the courtesy staff of the Children’s 
Hospital, and that he may attend members of your Association admitted 
as patients there, for the reason that, in view of the several court pro- 
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ceedings now under way involving Group Health Association, Inc., it did 
not seem possible for us to give any final answer on any aspect of the 
controversy.” 


What were you referring to when you said: 


“In view of the several court proceedings now under way involving 
Group Health Association, Inc.’’? 


A—All of them were not perhaps court proceedings. I was 
aware, however, that the Corporation Counsel— 

Mr, Kelleher:—We object to that, not responsive to the 
question. 

Mr, Leahy:—I think we have a right to know what he 
referred to in this letter. The letter is in evidence. 

Tue Court:—He may answer. 

The Witness:—The whole atmosphere was charged with 
doubt about the legal status of Group Health, as witness the 
Corporation Counsel’s opinion to the effect that it was— 

Mr, Lewin:—Did you receive the opinion? 

The Witness:—No, but I was informed what it was. 

Mr. Lewin:—Well, I object to it then. 

Tue Courtr:—I don’t think he may go into details of it. 

Mr, Leahy:—No, just the fact that there had been an opinion; 
that he was informed of it, as explaining this letter. 

Mr, Lewin:—I want to object to him testifying to something 
which is immaterial and outside the issues of this case. 

THE Court :—He is stating his reasons why he wrote that 
letter; the reference he was making in it. It doesn’t make any 
difference how he got the information. It is part of the explana- 
tion for the letter, so the jury may understand what he meant 
when he wrote it. 

A.—Judge Bailey’s decision, I think, was in August, 1937. Of 
course, that was favorable to G. H. A., after they had changed 
the by-laws, and so on; and then there was a possibility—in 
fact, it was understood that further action was being taken to 
determine this question, or might be taken. The whole thing 
was in doubt, in view of the pendency of these several matters 
in the court, or in legal channels. Therefore we felt that we 
Were not in position then to do business with a group whose 
legal status was in doubt. 


TESTIMONY OF SAMUEL H. ROGERS 


DIRECT EXAMINATION 

By Mr. Leahy: 

Q—Just to refresh your recollection and everybody’s recol- 
lection, you have some connection with Casualty Hospital? A— 
President of the board of directors. 

Q.—I want to direct your attention to a meeting which has 
been testified about before, at which a Mr. Loomis and Kirk- 
patrick, and you, as representative of the hospital, conferred 
together sometime in 1938. Do you recall the meeting to 
which I refer? A.—I do. 

Q—Do you remember now who was present? A.—We had 
two meetings. 

Q.—Do you remember a meeting at which Mr. Loomis and 
Mr. Kirkpatrick were present? A.—I do. 

Q.—And the subject was discussed as to whether they could 
take over a wing or bay of your hospital? A —That propo- 
sition was made, yes. 

Q.—And do you recall whether at that meeting, Mr. Kirk- 
patrick discussed the matter with you? I don’t mean you alone, 
but your group, representing the hospital? A.—yYes, I do. 

Q.—Do you remember at that time Casualty Hospital was 
approaching its fiftieth anniversary? A—I do remember that 
very distinctly. 

Q—Was anything said by Mr. Kirkpatrick as to what he 
would do for Casualty in the event that Casualty would permit 
him to take over the wing or bay of the hospital? A—Well, 
it is just hard to recall which one of the representatives gave 
the thought. I could hardly say whether it was Mr. Kirkpatrick 
or Mr. Loomis, but they did point out that it would be an 
excellent time for us to get some favorable publicity by joining 
in with Group Health, who had been favored with a great deal 
of publicity and was being favored with a great deal of pub- 
licity at that time. 

Q.—Did they say anything to you at that time about having 
one of the best publicity agents in the world? 

Mr, Lewin:—Objected to. 

Tue Courr:—It is a leading question. 

Mr, Leahy:—I think I asked Mr. Kirkpatrick that question 
and I am just offering this in connection with his answer. 

Mr. Lewin:—It is an immaterial statement anyway. 

Tue Courr:—I don’t know whether it is immaterial or not. 
Mr. Kirkpatrick went into this conference. 


Mr, Lewin:—But he didn't talk about publicity agent. 

Tue Court:—He probably talked about certain things in con- 
nection with it. If so, the rest of it is admissible. It all had 
reference to the hospital. Proceed. 

The Witness:—It was brought to our attention that they had 
excellent publicity and I couldn't recall the words exactly, but 
certainly it amounted to the same thing; that they had a very 
excellent publicity man. 

Q.—Did they say anything about what power they had in 
Congress? 

Mr. Lewin:—Objected to as totally immaterial. 

Tue Court:—I think we should let the witness testify. I 
don’t think you should lead him. 


By Mr, Leahy; 


Q.—Will you tell us in your own way just what was said 
there? A.—They told us that high officials of the Government 
were very much interested in this movement and that members 
of Congress were very much interested in it; they didn’t men- 
tion who or how many. They let us know they had the backing 
of Government officials and at least some members of Congress. 

Q.—Do you recall whether anything was said in the confer- 
ence with reference to the corporate capacity of the Casualty 
Hospital to lease a wing? A. —That proposition was made; 
that they might lease a wing. They had previously had repre- 
sentatives go through the hospital and it happened at that time 
that we were not crowded; different than it is at some times; 
today, especially; and that proposition was made. Of course I 
told them that we were organized for a definite purpose and 
that didn’t fit in with the definite purpose. 

Q.—What was the definite purpose you stated? A—That 
purpose was and is to maintain an institution for furnishing 
emergency medical and surgical service and hospitalization to 
all, regardless of race, color, religion, or ability to pay. 

Q.—What did they say about that? A—Well, I couldn't 
hardly recall what they said. They, of course, let us know 
they were not interested in that part of it. They were definitely 
interested in taking care of Group Health patients and having 
Group Health doctors attend them. 

Q.—Was any arrangements kept after this conference between 
G. H. A. and Casualty? A—No, at the second conference we 
told them we didn’t see how we could change our setup to suit 
their requirements. 


TESTIMONY OF HENRY ROLFE BROWN 


DIRECT EXAMINATION 


Henry Rolfe Brown, retired in June, 1937. He took his 
medical course in the University of New York, graduated in 
1889, and served an internship at Bellevue Hospital, New 
York. He engaged in private practice in San Francisco until 
1898, then moved to Providence, Rhode Island, until 1916, and 
then joined the army, as a member of the Medical Corps. He 
remained in the Medical Corps about two years and was over- 
seas. Following return from service overseas, after having a 
nice rest he went into the Veterans’ Administration, operating 
and organizing hospitals beginning in 1921. 

Q.—Do you recall now how many hospitals you supervised the 
administration of? A.—I organized the Veterans Hospital in 
Rutland, Massachusetts; spent three or four years there, then 
transferred to Aspinwall, Pennsylvania, just opposite Pitts- 
burgh; stayed there for ten years, and then came into the 
Veterans Administration in Washington where I was put in 
charge of all tuberculosis hospitals throughout the United 
States, and where I remained until I was retired in June, 1937. 

Q.—How many such tuberculosis hospitals are there under 
the direction of the Veterans Administration? 4—About 
twenty, at that time. : 

Q.—Now, do you recall at any time, Doctor, that you were 
approached by Group Health Association for the purpose of 
having you head the organization as medical director? 4A— 
Yes, a Mr. Otterman, of H. O. L. C., Home Owners’ Loan, 
approached our medical director, Dr. Griffith, in the Veterans 
Administration and asked him if there was any member of his 
staff who would be interested in such a venture. He got in 
touch with me and talked the matter over two or three times, 
and laid out the plans for the organization of Group Health 
Association; and I believed then, as I do now, that such a 
thing would be a very valuable thing for the community, espe- 
cially those in low income groups ; and being very much in favor 
of such a thing, I went into it with the idea of developing and 
making it a success. . 

O.—Do you recall when those conversations began? .4_ 
March or April 1937. 
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O.—Do you recall now whether a time arrived when definite 
arrangements were made with you to become the medical direc- 
tor? A —That was the latter part of April. 

Q.—Can you recall when you first met him? A.—I believe I 
first met Dr. Neill at a meeting of the Executive Committee of 
the Group Health at the Medical Society Building on M Street. 

O.—Do you remember what date that was, Doctor? A—I 
don’t believe I do, Mr. Leahy. I don’t just recall that date. 

Q—Do you recall whether you ever met Dr. Neill at Mr. 
Childers’ house? A.—Yes, I did. 

O—Do you recall whether that was before this meeting at 
the Medical Society or following it? A.—Following it. 

O.—Following it. Who else was there at Mr. Childers’ house 
on that occasion, Doctor? A—Mr. Childers, Mr. Penniman, 
Mr. Zimmerman, Mr. Russell, and myself. 

O.—Do you recall in what capacity Mr. Penniman was acting 
then? A—He was president of Group Health at that time. 

O—And Mr. Zimmerman? A—Mr. Zimmerman never had 
any position in Group Health but was the real man behind the 
operation of it. 

OQ —And Mr. Russell, did you say? 
advisor and chief counsel of H. O. L. C. 

O—And in what capacity were you there that night? A.—I 
was there as Medical Director. I had already assumed the 
office of Medical Director. 

Q—And I want to ask you, Dr. Brown, whether at that 
meeting in Mr. Childers’ house Mr. Penniman offered the posi- 
ses of Medical Director to Dr. Neill? A —Not to my knowl- 
edge. 

O.—You were there during the entire conversation? 
was there during all the time. 

OQ —And you had already been employed as Medical Director 
then? .d4—I had already been employed as Medical Director. 

Q—Now, do you recall, with relation to that meeting at 
Mr. Childers’ house, when the meeting was at the District 
Medical Society? A —My recollection is that it was at some 
time in July, I think along at the end of July or the beginning 
of August. I know the weather was quite warm, but I can't 
fix the date exactly. 

Q.—Do you recall who was present at that meeting, Doctor? 
A—Well, I have just told you. 

Q—I mean at the Medical Society. A—Well, I don't 
remember all of them. I remember Dr. Neill and Dr. Groover 
and Dr. Macatee. I really don’t remember all of them. There 
were quite a number. 

Q—Who was present with you? 
Mr. Penniman. 

Q=—Do you recall how you all happened to meet that evening 
at the Medical Society? A —We had discussed it several days 
before, and finally I was called on the telephone and asked to 
meet Mr. Penniman and Mr. Zimmerman at the Mayflower 
Hotel where we were to have dinner together and then proceed 
to the medical meeting. 

Q.—Do you recall whether that was the first time that you 
had met the members of the District Medical Society with 
regard to the subject matter discussed? A—That was the 
first time that I had met them. 

Q.—Now, in pursuance of the arrangement did you or did 
you not meet at the Mayflower Hotel? A.—Yes. 

Q.—To the Medical Society Building? A—We met there 
and had dinner there. 

Q.—Who was at dinner with you? 
and Mr. Penniman. 

Q.—And there did you discuss what you should say at the 
meeting with the District Medical Society? A—My inquiry 
was what we were meeting for, and they said they were meet- 
ing— 

Mr. Lewin:—Objected to. 

A.— at the Medical Society— 

Mr. Lewin:—Objected to as to what they said. 

Tue Court:—What is the purpose of this? 

Mr. Leahy:—You will recall that both Mr. Penniman and 
Mr. Zimmerman stated that at this meeting— _ 

Mr. Lewin:—Well, wait a minute. Wait a minute. I have 
objected to that. Now, I don’t want it led. 

Tue Court:—Sir? 

Mr. Leahy:—Do you want us to go to the bench? 

Mr. Kelleher:—No; he is addressing the Court. | 

Mr. Lewin:—I thought you were asking a question. 

Mr. Leahy:—No. I st addressing his Honor. 

. Lewin:—I am awiully sorry. 
es Leahy:—Do you want us to go to the bench? 
Mr. Lewin:—Yes, let us go to the bench. 


A—He was the legal 


A—I 


A—Mr. Zimmerman and 


A—Mr. Zimmerman 


A, M.A. 


Bl AL, 


Mr. Leahy:—All right. 

(Counsel for both sides approached the bench and confer- 
red with the Court, in a low tone of voice.) 

By Mr. Leahy: 

Q.—Doctor, you had just told us that you made an inquiry 
of Mr. Penniman and Mr. Zimmerman at dinner as to what 
was the purpose of the meeting. Did they advise you at that 
time of the purpose? A.—They said that the meeting was for 
the Society and Group Health to try and get together on the 
organization of Group Health. 

Q.—Then did you discuss as to how much information you 
should give the District Medical Society at this meeting? A.—TI 
said, “What information are you going to give them, and how 
far do you want to go with them in their plans?” And the 
replies from both of them were to go just—not to do any more 
and not go any further than necessary, to tell them as little 
as possible. 

O.—And following that did you then go to the meeting of 
the District Medical Society? A—We did. We walked from 
the Mayflower to the Medical Society on M Street. 

Q.—Do you recall now whether, as you were about to enter 
the room where the meeting was to be held, there was anything 
further said about what should be done? A.—The last thing 
I recall was, “Now don’t forget, we’ll give them just as little 
as possible,” or words to that effect. 

Q—Do you recall how long that meeting lasted, Doctor? 
A—yYes. It lasted an hour and a half, perhaps. 

Q.—And do you recall whether the advice which you received 
there was followed out? A.—Pretty fairly, yes. 

O—Do you recall any other meetings now that the District 
Medical Society ever had with the trustees or any members 
of the Board? A.—Yes. There was an arrangement made at 
that first meeting to meet the Board of Trustees in the 
H. O. L. C. assembly room at a later date to be fixed. 

O.—And were you present on that occasion, Doctor? A.—I 
was. 

OQ.—Do you remember who else was present for H. O. L. C. 
on that occasion? A—Almost all of the Board of Trustees 
were present, and a great many of the committee from the 
Medical Society. 

Q—Do you recall whether anything further was done at that 
meeting than allow the District Medical Society members to 
make some remarks? 4.—That meeting was not as satis- 
factory, I don’t think, as the first meeting. Dr. Groover, I 
think, did most of the talking at that meeting and told us a 
great deal about the failures of such organizations in different 
parts of the country and abroad. 

O—After that did you ever have any other formal meetings 
of any kind between the District Medical Society and Group 
Health? A.—Not when I was present, no; not any. 

Q—And how long, may I ask at this point, Doctor, were 
you Medical Director of G. H. A.? A.—I beg your pardon? 

O.—Over what period of time were you the Medical Director 
of G. H. A.? A.—From the payroll date of June 7th until the 
30th of April, 1938. 

OQ.—Do you recall, Doctor, when you first became the Medi- 
cal Director, what arrangements had been made with the hospi- 
tals in the District of Columbia, if any, for the reception of 
patients of G. H. A.? A.—There had been none made. 

OQ.—Did you, as Medical Director, make any efforts looking 
toward that end? A—TI had a meeting with Mr. Zimmerman 
and Mr. Penniman at lunch in the cafeteria at H. O. L. C, 
and it was decided I would— 

Mr. Lewin (interposing) :—Now, I object. 

A. approach— 

Mr. Lewin:—Wait just a minute. I object to his conversa- 
tion with Mr. Zimmerman and Penniman. 

Tue Court:—Unless I know about what it is I would not 
be able to pass on it. 

Mr, Leahy:—Should I approach the bench and tell your 
Honor? 

Tue Courr:—I will have to know what it is to determine 
whether it is admissible. 

(Counsel for both sides approached the bench and con- 
ferred with the Court, in a low tone of voice.) 

By Mr. Leahy: 


O.—Doctor, I think you were just telling us of a conversa- 
tion which you had with Mr. Penniman and Mr, Zimmerman 
with reference to arrangements to be made with the hospitals 
for the reception of patients of Group Health, A—We met at 
this lunch at the cafeteria, and it was decided that I would 
approach the hospitals on the question of courtesy privileges 
for members of our staff. 
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Q.—Did you so approach the hospitals? 4—I did. I went 
first to the Emergency Hospital where I contacted Mr. Sandidge, 
who referred me to Mr. Gist Blair in the Union Trust Building. 

Q.—Did you see Mr. Blair? A—I did. 

Q.—And then did anything occur, Doctor, which interrupted 
those negotiations which you were having? A —Major Blair 
asked me to submit a letter requesting what our desire was. 
I went down to the office, and in the meantime my office had 
been in with Mr. Zimmerman at the H. O. L. C. That was 
my headquarters. I formulated a letter requesting privileges 
at Emergency Hospital, as suggested by Major Blair, and sub- 
mitted it to Mr. Penniman. Mr. Penniman contacted Mr. 
Zimmerman, and it was decided that we would meet again the 
next day at luncheon in the cafeteria where we had a great 
many meetings. 

Q.—And did you meet the next day at luncheon? A,—We 
met the next day, and I was advised at that meeting that they 
would take care of the hospital situation: that I need give it 
no further thought. 

Q.—And following that what did you ever do? A.—Nothing 
whatever. 

Q.—What occurred with reference to the mail from hospitals 
coming to you? 

Mr, Lewin:—Objected to. 

Mr. Leahy:—Same line, if your Honor please. 

Tue Court:—The mail coming to him? 

Mr. Leahy:—Yes. 
ee Lewin:—Well, was there? Was there mail coming to 
im? 

Mr. Leahy:—Well, I will ask that. 

By Mr. Leahy: 


Q.—Did mail come to you, Doctor, from hospitals? A.—It 
came to the clinic on I Street. A great many of those letters 
were directed to the I Street Clinic. That was the headquarters 
of G. H. A., and they were usually directed to the Medical 
Director. 

Q.—Now, did you receive any instructions about mail which 
was directed to the clinic and to the Medical Director? A.—Yes. 
I opened several of those letters which were directed to the 
Medical Director; and they were, some of them, from the 
hospitals, and I would return those to Mr. Zimmerman or Mr. 
Penniman. Later I was instructed not to open any mail; to 
send it unopened to them. 

Q.—From that time of the second luncheon down at H. O. 
L. C., what authority did you have to deal with the hospitals 
at all as a Medical Director? A—None whatever. 

Q.—And who did deal with the hospitals, to your knowledge? 
A—I think most of it was done by Mr. Penniman. 

Q.—Do you recall; Doctor, when the clinic itself opened up? 
A.—On November 1. 

Q.—At that time had you a staff? A —Yes. 

Q—Do you recall whether one of the members of the staff 
was Dr. Raymond E. Selders? A—yYes. I employed Dr. 
Selders. 

Q.—For what purpose did you employ Dr. Selders? d.—I 
employed him as a surgeon for the clinic, to do the minor 
surgery of the clinic. 

Q.—Did you ever employ him to do general surgery of all 
kinds? .4.—No, he was not employed for that reason. 

Q.—And did you consider him competent to do general sur- 
gery, Doctor? 

Mr. Lewin:—Oh, wait a minute. Objected to. 

Ture Courr:—Objection overruled. Answer the question. 

The Witness:—No, I do not think he was competent to do 
general surgery. 


By Mr. Leahy: 

Q—Now, why do you say that, Doctor? A—Because he 
hadn’t the training or the qualifications. Ff 

Q.—Did you personally have anything to do with the hospitals 
of Washington, trying to get privileges to do general surgery 
in those hospitals for Dr. Selders? A.—No, I did not. | 

Mr. Lewin:—Now, wait a minute. He has already testified 
about that, that he had no further contact with hospitals. 

Tue Courr:—Well, yes, I think that is true. 


By Mr. Leahy: 

O.—Now, Doctor, with reference to the operation of the 
clinic, itself, what was your authority therein as the Medical 
Director? A—My agreement in the beginning was that I was 
to take complete charge of the medical direction of the clinic 
and of Group Health, and I accepted the position on that ground. 
But they didn’t need a medical director there, It soon developed. 
They needed a rubber stamp. That was all that was required. 


Q—In other words, what did the Board of Trustees do so 
far as you were concerned, with reference to those duties which 
were assigned to you as the Medical Director? «!.—Well, they 
took them over themselves, most of them. 

Q—And who were those who took them over? d.—Mr. 
Zimmerman, Mr. Penniman, generally. 

Q.—Doctor, do you recall now how the operations of the 
clinic proceeded, after it got going? A—TI don't just get the 
idea of your question, Mr. Leahy. 

Q.—With reference to the efficiency of its functioning. A.— 
When it began, it functioned very efficiently, because we didn’t 
have so many patients. On a small staff of four or five we 
could handle the patients very well; but gradually they crowded 
in so that we couldn’t give attention to the patients on account 
of the great numbers of patients with a few doctors. 

Q.—And did you have complaints from the doctors and mem- 
bers of the staff about that? A—Yes. 

Q.—Have you any idea, Doctor, as to how many patients a 
single doctor in a clinic of that character can see reasonably in 
a professional manner during the course of a day? A.—Of 
course, it depends very Jargely on the class of patients or con- 
ditions that you meet, but the average would be 20, 25 patients 
a day, would be a good hard day for any doctor in a clinic of 
that kind. 

Q.—And do you recall, after the clinic opened and when the 
patients began coming in, how many patients the doctors would 
be required to see in the course of a day? A.—Well, it ran as 
high as 60 a day. 

O—Do you think that a doctor can give efficient service, 
Doctor, to as many as 60 patients in a day? A—I do not. 

Q.—And how long did this condition continue, Doctor, that 
you have told us about? .4.—As long as I was associated with 
the Group. 

, Pa ak I think you stated that you employed Dr. Selders. 

—I did. 

Q.—What was your practice with reference to the agreement? 
Did you ever have written agreements, or were they verbal? 
A—tThey were all verbal. There never was a written contract 
or agreement. 

By Mr. Leahy: 

Q.—Do you recall, Doctor, having employed Dr. Lee? A— 
I do. 

Q.—Did you employ him under a verbal or written contract? 
A.—Verbal. 

Q.—Do you recall employing Dr. Scandiffio? A.—I do. 

Q.—Did you employ him under a written or a verbal contract ? 
A.—YV erbal. 

Q.—Do you have any knowledge now of what I referred to 
when I mentioned that there were two proposed written con- 
tracts submitted here in evidence? A.—Those contracts were 
gotten up for the sole purpose of presenting them to the Medi- 
cal Society. They were not in existence before the hearing of 
Dr. Scandiffio at the Medical Society. : 

Q—And who prepared those contracts? 4—I think they 
were—Mr. Neuman and Mr. York of the Legal Department 
of H. O. L. C. prepared them. ; 

O.—Do you recall, Doctor, whether you discussed with both 
Dr. Lee and Dr. Scandiffio the question of what they should 
do when they became members of Group Health? A.—After 
they had become members they asked me what they should do, 
resign from the Society or not. My advice was that they 
resign from the Society; that I did not belong to the Society, 
therefore was without their jurisdiction and expected nothing 
from them. 

Q.—And do you know whether, now, in pursuance of that 
advice that you gave them, they did resign from the Society? 
A—tThey did. 

Q.—Then do you know whether after they had tendered their 
resignations somebody advised them to the contrary? 

Mr. Kelleher:—Just a second. 

a Witness:—They withdrew their contract—their resigna- 

Mr. Leahy:—Just a moment. 

Mr. Kelleher:—Excuse me, Doctor Brown. The question is, 
Do you know? 

The Witness:—I do know. 

Mr. Kelleher:—Will you bring out how he knows it? 

Mr. Leahy:—All right. . 4 

By Mr, Leahy: 

Q.—How do you know that, Doctor? 4—Because they 


both told me so. , 
Mr. Kelleher:—We object to that, your Honor. 


a 
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By Mr. Leahy: 

O—Do you know as a fact that they did withdraw those 
resignations after, following your advice, they had resigned? 
A—I do. 

O.—You attended the hearings, didn’t you, Doctor? A.—Yes. 

Q—Do you know that when they tendered those resigna- 
tions they accompanied—or rather, when they withdrew their 
resignations they accompanied that withdrawal with a letter, 
each one of them, identical in terms? A—They said they had 
done that. I didn’t know it, only from them. 

QO —lI see. Do you know who was on the legal staff at that 
time? 

Mr. Kelleher:—Of what organization? 

Mr. Leahy:—H. O. L. C. 

The Witness:—Mr. York, Mr. Neuman were the principal 
advisers, and Mr. Russell. 

By Mr. Leahy: 

O—Was Mr. York present at the trial of Mr. Scandiffio? 
A.—He was. 

O.—Dr. Scandifio. Was Mr. Russell? 

O—Was Mr. Neuman? dA.—He was. 

Q—Was Mr. Keely? A—Yes. 

O.—Pardon me just a moment. Doctor, further on the ques- 
tion of the operation of the clinic, I wish to ask you this: 
whether or not Mr. Penniman and Mr. Zimmerman were 
accustomed to— 

Mr. Lewin:—Now, I object to that. It is apparently leading. 
Apparently leading. 

Tue Court:—I haven't got enough of it to determine. 

Mr. Leahy:—To tell you the truth, your Honor, I haven't 
had the thing in mind yet. 

Mr. Lewin:—Well, it starts out like a very leading question, 
to me. 

Tue Court:—Well, let us try to avoid leading questions, 
Mr. Leahy. 

By Mr. Leahy: 

Q—I will put it this way, Doctor, to you: Can you give 
us any other instance of where Mr. Penniman or Mr. Zimmer- 
man displayed any interest in the operation of the clinic and its 
general administration by your A.—Displayed a great deal of 
interest in the clinic, interfered quite frequently in small things, 
and would frequently meet Dr. Selders and other members of 
the staff outside of the clinic and discuss matters that should 
properly have come before the Medical Director and, through 
him, to the trustees. There was a great deal of interference in 
many ways. 

Q.—Any inquiries with reference to the number of patients 
treated or how they were treated? 4.—I don’t think so; not 
that I recall. 

Q.—When was it, again, you said that you left G. H. A., 
Doctor? A.—April 30, 1938. 

Q.—Do you recall, Doctor, whether just before you left you 
became ill? A.—I certainly do. 

Ce how long were you ill? A—About a month, six 
weeks. 

Q.—What time was it you were ill? A—In February I 
became ill with pneumonia following a very bad cold, and was 
ill up through March. 

Q.—Do you recall, Doctor, now, how the staff was selected 
for the clinic? A.—I selected the staff, both professional and 
lay, almost entirely, with one exception, and that was Dr. Dab- 
ney, whom I had contacted and was asked to present him to the 
Board of Trustees. Later I received a telephone call— 

Mr. Lewin (interposing) :—Just a minute. 

A,—to send Dr. Dabney— 

Mr. Lewin:—Just a minute. Just a minute, Dr. Brown, 

By Mr. Lewin: 4 

Q.—In pursuance of the telephone call did you send Dr. 
Dabney anywhere? A.—To Mr. Loomis and Mr. Russell, who 

oyed him. 
ae you, as the Medical Director, did not arrange the 
employment of Dr. Dabney? A.—I did not. Z 

Mr. Lewin (sotto voce):—He was ill at the time. 

By Mr. Leahy: 

And in what Spare was Dr es to serve on the 
—The nose and throat specialist. d 

see eee did you know Mr. Kirkpatrick? A—Yes, I did. 

“When did you first meet him? A.—I met him early in 

he organization of Group Health, at the H. O. L. C. Building. 

iy es tion in H. O. L. C.? A.—He was 

Q,—Did he have any por Ith and was vice-president 
the second president of the Group Health an D 


under Mr. Penniman. 


Legal staff of what? 


A—He was. 
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O—How frequently, if at all, was he in? 
that. 

Q.—How frequently was he in the clinic? A.—Until he 
was president he didn’t take much interest in the clinic. 

Q.—And when did he become president? A.—He followed 
Mr. Penniman and then took over the prerogatives of the 
office of president of Group Health and was frequently at the 
clinic. 

Q—And what was his attitude toward you? 
tude was— 

Mr. Lewin:—Wait a minute. 

By Mr. Leahy: 

QO.—In reference to your administration of the clinic. 
Why, satisfactory, I think. 

O.—Was anything done at all toward contacting patients or 
anything of that sort? A.—Yes. They circulated a great deal 
among the patients when they came to the clinic. Just what 
occurred, I don’t know. 

Q.—By the way, at any time did Mr. Penniman and Mr. 
Zimmerman express to you in any way what their opinion of 
doctors was, in general? 

Mr, Lewin:—Objected to. 

The Witness:—Yes. 

Mr. Lewin:—Wait a minute. Objected to. 

Tue Court:—‘“Doctors in general” ? 

Mr. Leahy:—Yes. 

Tue Court :—Well, that is a pretty broad question. 

Mr. Leahy:—That is right. 

Tue Court:—Sustain the objection. 

By Mr. Leahy: 

Q.—Didn’t they at any time manifest in any manner their 
Opinion towards the doctors of organized medicine? 

Mr. Lewin:—Objected to as completely irrelevant, immaterial, 
incompetent. 

Tue Court:—It is completely irrelevant except for the pos- 
sible bias it may show in the testimony of the witnesses. 

Mr. Leahy:—That is it. 

Tue Court:—If they had any ill feeling towards doctors 
and organized medicine, it might affect their testimony here. 
Objection overruled. 

The Witness:—Their attitude toward the profession generally 
was not at all good. 

Mr. Lewin:—Wait just a minute. 

The Witness:—They held doctors in more or less contempt. 

Mr. Lewin:—Wait just a minute. 

THE Court:—I think that is a little broad: 
contempt. 
poate Lewin:—I move that be stricken, may it please the 

ourt. 

Tue Court:—Yes, that will be stricken. The question is 
what if anything they said antagonistic to doctors and organized 
medicine. 

Mr. Leahy:—Yes. " 

The Witness:—They very frequently, especially Mr. Penni- 
man, presented me with anything that was— 

Mr. Lewin (interposing) :—Wait. 

A against the doctor. 5 

Mr. Lewin:—Wait. Objected to, and move that be stricken. 

Mr. Leahy:—That is all right. i Cs 

Mr. Lewin:—Now, he hasn’t said what Mr. Penniman said 
about any particular doctors and organized medicine. 

Tue Court:—I think the question is what he said, what he 
may have said with reference— 

Mr, Leahy:—Well,— 

Mr. Lewin:—May that be stricken, your Honor? 

Mr. Leahy:—Just a moment, please. 

Tue Court:—Just a minute. I will see, Mr. Leahy. 

Mr. Leahy:—The point is, if your Honor please, that Mr. 
Penniman would present certain things to him which were 
derogatory to doctors and the medical profession, and then they 
would have statements about it. 

Mr. Lewin:—Well, now, that is— 

Tue Court:—Then they would have what? 

Mr. Leahy:—Then they would have talk back and forth 
about it. 

Tue Courr:—Conversation? 

Mr. Leahy:—Yes. sige 

Tue Courr:—Well, then if that is merely preliminary to 
the conversation, he may show it. I don’t think otherwise it 
would be competent, ‘ 

Mr, Leahy:—Well, that is what I intended the question to 
elicit, your Honor. 

Tue Court :—Proceed, 


A.—I didn’t get 


A—His atti- 


I object to that. 


A— 


the doctors in 
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The Witness:—Shall I proceed? 

Mr, Leahy:—Yes. 

The Witness:—One day Mr. Penniman came in with a very 
scathing article from a West Coast paper regarding a patient 
in a hospital out there, and he passed it to me to read. It 
was a very nasty article. I read it very slowly, and after 
reading it I passed it to Mr. Penniman, and said, “Mr. Penni- 
man, you don’t want to forget that I am a doctor, and I don't 
want any more such things from you,” 

Mr, Lewin:—Wait. Objected to. 

The Witness:—After that there was nothing ever said further 
an that subject. 

Mr, Lewin:—Wait just a minute now. I move, then, that 
that be stricken, with regard to some article against a West 
Coast doctor, and nothing transpired except that. 

Mr. Leahy:—Oh, no; that wasn’t it. 

Mr. Lewin :—Totally— 

Mr. Leahy:—A scathing article about doctors, growing out 
of an incident on the West Coast. 

Mr, Lewin:—Removed from this case by the breadth of the 
continent, and nothing said with regard to it, except that he 
hands him this article. 

THE Court:—It may go out. I think that may go out. It 
is rather indefinite. 

Mr. Leahy:—I beg your Honor’s pardon. 

Tue Court:—I think it is rather indefinite. I assumed, 
from what you told me, that what followed elicited certain 
derogatory remarks from Mr. Penniman himself; but apparently, 
as the doctor states, there was nothing said by Mr. Penniman. 

By Mr. Leahy: 

Q—Well, had Mr. Penniman, Doctor, ever said anything 
to you of the character or type contained in the article? 

Mr. Lewin:—I object to that because he has just said he 
said nothing more except give him the article. 

Tue Court:—I don’t know whether he said it or not, but 
he may say now whether Mr. Penniman made any remark to 
him in that conversation. 

The Witness:—He did at that time and on many previous 
occasions; he would hold the doctors in more or less disdain 
and state, “Well, they don’t amount to much.” 

Mr. Lewin:—Well, wait. I object to that as a conclusion. 
We ought to have what he said. 

By Mr. Leahy: 

QO.—Well, tell us what he said, as best you recall, Doctor? 

Mr. Richardson:—The substance. 

The Witness:—Well, he said, “They are not up to date. 
They are not businesslike.” They don’t know how to do this, 
and they don’t know how to do that. A lot of trivial stuff; 
it cath amount to anything. It only showed his attitude; that 
was all. 

Mr. Lewin:—I object to the fact that it showed his attitude. 

Tue Court:—Well, that may go out. 

By Mr. Leahy: 

G.—Well, now, Doctor, there has heen some testimony here 
that there were a number of, I think they call them, elective 
operations when Mr. Kirkpatrick took office. Do you recall 
whether there were or were not members of Group Health who 
had elected to be operated on? A.—Yes, there were quite a 
number. 

Q.—Could you tell us, what is the difference between an 
elective operation and any other kind of operation? A—An 
elective operation is one that can be done at any time. An 
emergency operation is one requiring immediate attention. 

Q.—Have you any idea now as to about how many such 
elective operations there were while you were there? A—Quite 
a few. I don’t just recall how many, but 60, 75, something of 
that kind. 

Q—And do you ‘know now why it was that those elective 
Operations were not performed? A.—Well, some of them were 
Major operations, and I didn’t want Dr. Selders to do them, 
unless they were simple cases. And the other was. that the 
hospitals were not admitting the cases, although we admitted 
all emergency cases to the hospital, or those that were sup- 
posed to be emergency cases. 

Q—And do you recall at that time what the funds were in 
order to perform an operation? 

Mr. Lewin:—Objected to. ; 

Tue Courr:—I don’t understand just what the situation is. 

Mr. Leahy:—Mr. Kirkpatrick stated. He said the only 
Treason why these elective operations couldn’t have been per- 
formed is that Dr. Selders was not allowed to go in the 
hospital. 

Mr, Lewin:—Well, now, this witness has giyen two reasons 
why they were not done, 


Mr. Leahy:—No. He has given one, 

Mr. Lewin:—He has given two. 

Mr, Kelleher:—He has given two. 

Mr, Leahy:—Well, there might have been 20. 

Mr, Lewin:—Well, that is— 

Tue Courr:—Well, if Mr. Kirkpatrick said there was only 
one, and there were several, why, I suppose we might as well 
have them all now. 

Mr, Lewin:—Well, now, then, let us qualify this witness on 
the finances, then, if you can do that. 

Tue Court:—It isn’t a question of finance. It is a question 
of what instructions, if any, he had with reference to the 
handling of such matters, if he had any, from either Mr. Kirk- 
patrick or Mr. Penniman, 

Mr, Lewin:—Oh, that wasn't the question, your Honor. 

Mr, Leahy:—I will ask that. I will adopt his Honor’s 
question, 

Tue Court:—I thought that is what you had in mind. 

Mr. Leahy:—That is what I had— 

Tue Court:—That is what I thought. 

By Mr. Leahy: 

Q.—What instructions, if any, did you have from any of the 
responsible officials of G. H. A. with reference to dealing with 
these operations, Doctor? A.—Well, the instructions were to 
put as few in the hospital as possible because funds were low. 

Mr, Lewin:—I move that be stricken, “because funds were 
low.” His instructions were not to put them in the hospital, 
and in these instructions— 

Mr. Richardson:—“Because funds were low.” 

Mr. Lewin:—I object to that last. 

Tue Court:—Well, that may stand. 

By Mr. Leahy: 

Q—Do you recall, now, Doctor, whether, in pursuance of 
this opinion you had about Dr. Selders while you were still 
there, you had made any attempts whatsoever to supplant him? 

Mr. Lewin:—Wait a minute, 

The Witness:—Yes. 

Mr. Lewin:—Wait a minute. I object to that, may it please 
the Court. 

Tue Court:—I didn’t quite get that, Mr. Leahy. 

Mr. Leahy:—I asked if he had been attempting to find some 
one else to take Dr. Selders’ place as the surgeon in G. H. A. 

Mr. Lewin:—I object to that as irrelevant. 

Mr. Leahy:—It is not irrelevant because it is directly—con- 
firms his opinion as to what he did. 

Mr. Kelleher:—It is what? 

Mr. Lewin:—"Confirms it.” 

Tue Court:—It may be a circumstance in favor of his 
opinion that Dr. Selders was incompetent to do such work, but 
I wouldn’t want to go into any detail about it. 

Mr. Leahy:—Oh, no; I am not going to. 

By Mr. Leahy: 

Q.—Doctor, what efforts did you make, if any, to find another 
physician to take Dr. Selders’ place? 

Tue Court:—I think it is just a question of whether he did 
or not. 

By Mr. Leahy: 

OQ.—Did you make such an effort? A—I did. 

Q—Do you recall about when you made that effort? A— 
Sometime in the latter part of January or early in February. 

Q—How did you first come to meet Dr. Selders? A—I 
contacted Dr. Selders through the Chicago Physicians’ 
Exchange. e 

Q.—What is that? A.—It is a sort of an employment bureau 
for professional people, technicians, and so forth. 

Q.—Doctor, do you recall now with reference to the mem- 
bership of G. H. A. in the H. O. L. C, whether, after the 
clinic had been going a while— : 

Mr. Lewin:—If your Honor please, obviously this is going 
to be a leading question. 

Tue Court:—I cannot tell yet. You can scent a leading 
question better than I can, Mr. Lewin. I have to hear the 
complete question. > ae - 

Mr. Lewin:—My objection, when counsel is testifying like 
that, is likely to come too late. After the testimony has been 
given by counsel, the objection comes too late. 

Tue Court:—Try to avoid leading questions, Mr. Leahy. 

Mr. Leahy:—Yes, your Honor. 

By Mr, Leahy: ; 

Q.—Doctor, can you tell us what, if any, changes occurred 
in the membership of Group Health Association while you were 
the Medical Director? A—I do not quite get your question, 
Mr. Leahy. 
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O.—Numerically speaking, were there any changes in_ the 
membership? 4.—Oh yes. The membership grew very rapidly. 

Q.—When did it begin to grow? A.—After 70 per cent of 
the H. O. L. C. membership joined Group Health, then it 
opened up for other Government departments, and then there 
was a great rush of applications for membership. 

Q.—Do you recall what, if anything, happened to the 
H. O. L. C. men? A.—A great many of them dropped out. 

Q—Do you recall now, Doctor, what Government depart- 
ments came in? A.—The greater number, I believe, came from 
the Agricultural Department, who subsequently were so strong 
that they took over the management. 

Mr. Lewin:—Wait just a minute. 


By Mr. Leahy: 


Q—Do you recall now, Doctor, whether Mr. Penniman, 
Mr. Zimmerman and Mr. Kirkpatrick did anything toward 
getting in new members in G. H. A.? A—Yes. 

Mr. Lewin:—We object to that. 

Tue Court:—Objection sustained. 

Mr. Leahy:—May we approach the bench, your Honor? 

Tue Court:—Yes. You may have some reason for it that 
I cannot think of. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 

Q.—Doctor, during the course of your administration as the 
Medical Director of G. H. A. did you or did you not have 
occasion to interview applicants for membership on the staff? 
A—A great many; yes. 

Q.—From what sections of the country would they come? 
A—tThe applications and the interviews were with quite a 
number from different parts of the country, New York, New 
Jersey, Pennsylvania, the District of Columbia, Virginia, and 
as far as West Virginia and Kentucky, and then a correspon- 
dence resulting from that, from different parts of the country. 

Q.—When these applicants came there whom would they 
seek? .4.—They would see me. 

Q—And you would show them through the clinic, I pre- 
sume? 4.—TI interviewed a great many before we had a clinic, 
and a great many after the clinic was opened. 

Q.—Did you do that personally, yourself? A—Yes, sir. 

Q.—Whatever terms were reached as to the employment of 
any physician were reached by you? A—Yes. 

O.—Doctor, do you recall now the rate of dues charged when 
you first became Medical Director? 

Mr. Lewin:—I object as irrelevant and immaterial. 
ee Court :—I do not think it is material. Objection sus- 

ined. 

Mr. Leahy:—Perhaps I might follow it with this question, 
and maybe the relevancy will be seen. : 


By Mr. Leahy: 


Q.—Doctor, under the schedule of dues charged by G. H. A. 
what, if anything, have you to say of the capacity of G. H. A. 
to give adequate and complete medical care? 

Mr. Lewin:—Objected to as irrelevant and immaterial; and 
I suggest that it falls under your Honor’s previous ruling with 
regard to similar questions. 

Mr. Leahy:—This is directly within his Honor’s ruling with 
reference to what representations were made as to what this 
clinic could do for its subscribers. It was testified to on the 
very first day of the trial. 

Tue Court:—Is it part of the indictment? 

Mr, Leahy:—Yes, your Honor—adequate medical care. 

Mr, Lewin:—There is no allegation about the dues or its 
financial ability, or anything of that sort. 

Mr. Leahy:—No; it is for adequate medical care. 

Tue Courr:—I am inclined to sustain the objection. I think 
we are going too far into collateral issues. Objection sustained. 

Mr. Leahy:—Would your Honor permit us to approach the 
bench on that point? 

Tue Court:—Yes. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 


By Mr. Leahy: 
O.—Doctor, did there come a time when you resigned from 
G. H. A.? A.—Yes; there did come a time when I resigned. 
O.—When was that, Doctor? A—That was the latter part 
of March. : : ; 
Q.—How long following your illness? A—I was just con- 
valescing, just recovering from my illness. I went down to 
ist (O). iis C. one day to talk things over, eee it was indicated 
resignation would be accepted. ; 
i Rete aerate you resigned? A,—That is when I resigned. 


Q.—Who indicated that? .d—Mr. Penniman, who was 
always the spokesman for the group. 

Q.—Was anybody else present on that occasion? 4.—Mr. 
Zimmerman, Mr. Kirkpatrick, Mr. Penniman—I don’t know 
that there were any others. 

Q.—Could you tell us why you resigned? 

Mr. Lewin:—Objected to. 

Tue Court :—Objection sustained. 

By Mr. Leahy: 

Q.—Doctor, in the chats which you had with the various. 
doctors who came there and whom you interviewed as possible 
members of the staff, what interference, if any, was there from 
the District of Columbia Medical Society or any of its members? 
A.—I never had any interference from the Society. 


CROSS EXAMINATION 

By Mr. Kelleher: 

Q.—Dr. Brown, did you not know that Dr. Trible had 
refused to become a consultant for Group Health Association— 
A.—Dr. who? 

Q.—Dr. Trible—until— A—He was never asked by me to 
become a consultant. 

Q.—Let me finish my question, please—until G. H. A. could 
be organized along lines compatible with organized medicine? 
A —As far as I am concerned, I never asked him to be a con- 
sultant of Group Health or anything else that I am aware of. 

Q.—Did you ask him for advice about Group Health Asso- 
ciation? A—I talked with him a great deal about Group 
Health and with a great many other doctors. 

Q.—Did he not tell you that he could not have anything to 
do with G. H. A. or anything else unless it met the full approval 
of the District Medical Society? A.—I don’t recall such a 
conversation, 

Q.—Did you execute an affidavit for Dr. Trible in response 
to a request from him? .4.—Yes, sir. 

Q.—I show you Exhibit No. 570 and ask you if that is a 
photostatic copy of the affidavit which you executed? A—It 
has my signature on it. It is. 

Q.—Is that your affidavit? A—Yes. 

Q.—In that affidavit do you not state that Dr. Trible had— 

Mr. Leahy:—Show him the affidavit. 

Mr. Kelleher:—I showed it to him. 

Mr. Leahy:—Point to what you are asking about. 

By Mr. Kelleher: 


Q.—In that affidavit did you not state that Dr. Trible had 
refused to have anything to do with G. H. A. until it was 
approved by the District Medical Society? A—I don't recall 
it. It may be there, but I don’t recall it. (After reading docu- 
ment referred to.) Apparently that is right. 

Q.—Did you not also attempt to obtain the services of Dr- 
Cromer? A.—Dr. who? 

Q.—Dr. J. Keith Cromer. Do you remember Dr. Cromer? 
A.—No; I do not. 

Q.—Don’t you remember talking with a gentleman in Wash- 
ington by the name of Cromer concerning his coming with 
G. H. A.? A.—There were so many of those men that I do 
not really recall the names of all of them. I interviewed a great 
many, and the names of a great many have gone from my mind. 

Q.—Let me show you what purports to be a letter from 
Cromer to you, dated Oct. 26, 1937, and ask you whether that 
refreshes your recollection as to whether you ever talked with 
Dr, Cromer. A.—Yes. I remember him now. 

Q.—You remember it now. Did you ask Dr. Cromer to 
come to G, H. A. on the medical staff? A—yYes. 

Q.—TIs this (indicating) the reply you received from Dr. 
Cromer? A.—I don’t quite recall. It is not very clear in my 
mind. It is no doubt a fact. z 

Mr, Kelleher:—I offer the letter in evidence (handing paper 
to Mr. Leahy), 


By Mr. Kelleher: 

O.—While counsel is examining that document I will go 
over another matter. Did you also attempt to secure the 
services of Dr, C. Tiemeyer? A.—Yes. 

O.—in Baltimore? A—Yes. 

Q.—Did you ask him to come on the staff of G. H. A.? 
A—Yes. 

Q.—Is this a letter which you received in reply from Dr. 
Tiemeyer (handing paper to the witness)? A.—Yes. 

Mr. Kelleher:—1 offer it in evidence as U. S. Exhibit 670. 

Mr. Leahy:—They are both objected to as pure hearsay. 

Mr. Kelleher:—Would your Honor care to hear my reason 
for offering them? 


| 
| 
| 
| 


| 
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Tue Court:—I will hear you both on it. 


(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 


U. S. EXHIBIT 669 


Mr, Kelleher:—U. S. Exhibit 669 is a letter from J. Keith 


Cromer, M.D., to Dr. Brown, dated Oct. 16, 1937 and reads as 
follows : 
“Dear Dr. Brown: 

“Pursuant to our recent conversation I wish to state that I would be 
glad to take care of the obstetrical work for your clinic on a part-time 
basis if and when such consultation work is recognized by the District 
Medical Society. I hope you understand my position in this matter. 

“Very aa hath si 
“J. Keith Cromer, M.D.” 

By Mr. Kelleher: : 

_Q.—Did Dr. Cromer ever come with Group Health Associa- 
tion while you were there? A.—Did he what? 

Q.—Did he ever come with Group Health Association as a 
consultant while you were there? A.—He took care of quite 
a few obstetrical cases for Group Health; yes. 

Q—Was he retained as a consultant? A.—Yes. 

Q.—On a salary? A.—No; by the case. 

Q.—On a fee-for-service basis? A—Yes. 

Q.—He never came there on a salary basis? A—No, sir. 

Q.—Dr. Brown, when you were testifying that some of the 
lay ‘members of Group Health Association circulated among the 
patients that were attended by the doctors of G. H. A., you 
did not mean that there was any interference with the treat- 
ment of patients by lay members, did you? A.—I don’t think 
that I made a statement that there was, so far as I recall. 

Q.—I just wanted to clarify that, that there was no inter- 
ference with the treatment. A.—No, sir. 

aes any time, to your knowledge? A.—Not that I know 
of. 

Q.—Dr. Brown, you determined the amount of the salaries 
that were to be paid to the doctors, did you not? A—That 
Was pre-agreed on; yes. 

Q.—And you also passed on the qualifications of the doctors 
who came with G. H. A.? A—I did. 

Q.—And your recommendations were invariably accepted by 
the board of trustees while you were there? A.—They were, 
with one exception; and that was Dr. Dabney. 

Q—When was Dr. Dabney employed by G. H. A.? A— 
Sometime in February or March, the beginning of March, or 
along in there sometime; I don’t just recall. 

Q.—That was while you were sick? A.—Yes. 

Q.—With reference to Dr. Selders, did you not believe that 
he was a qualified man as a doctor? A.—When I employed 
him I believed that he was qualified to do clinical work and 
minor surgery, and the other work I intended to give to con- 
sultants outside. 

Q.—Did you not believe he was a finely qualified doctor? 
A—No; I did not; not for general surgery. 

Q.—Did you believe he was finely qualified for whatever 
work he was equipped to do? A.—For clinical work, minor 
surgery. 

O—A finely qualified doctor? A—A very well qualified 
doctor in minor surgery for clinical work in the clinic. 

Q—Would you say an appendectomy is a minor operation? 
A—It is a major operation, but there are very difficult appen- 
dectomies and there are very simple appendectomies. 

Q.—But, in general, an appendectomy is a major operation? 
A—tThe average is; yes. 

Q.—Did you not know as of December 1937, when you testi- 
fied in the Lee and Scandiffio hearing, that Dr. Selders was 
performing appendectomies at Garfield Hospital? A.—He did 
Raed an appendectomy at Garfield Hospital, and I was with 

im. 

Q.—And at that meeting of the Executive Committee did 
you not tell the committee that you considered Dr. Selders a 
finely qualified doctor? A.—Yes; but it was not qualified, 

Q—Your answer was not qualified? A—That statement 
at that meeting was not qualified. He was very well qualified 
for the work that I had in mind for him. 

Q.—And at that time you also told the Executive Committee 
that he was doing appendectomies at Garfield Hospital? A—I 
did. They were very simple cases. 


RE-DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—Doctor, what did you mean when you stated that you 
were with him when he operated? A.—I went as a witness; 
I went with him to the operation and was present at the opera- 
tion, 


Q.—You are thoroughly familiar with appendectomies, are 
you? A.—Absolutely. I did many of them myself in my time. 

Q.—So you stood right by him? A.—I stood as an observer, 
close to him; yes. 

Q.—Who was it that fixed the salaries of the doctors on the 
staff? A—That was a matter of discussion and agreement. 

Q.—With reference to any limitation in amount which you 
were authorized to pay, was there or was there not such a 
limitation? A—Well, there was a limitation as to the qualifi- 
cations of the man. The limits were put on at $4,800 per year 
to begin with. Anything outside of that naturally would have 
to be taken up with the Executive Committee or the board of 
trustees, 

Q—Who would determine whether you could give a man 
more money or not? A.—That was a matter for the board to 
determine. 

Mr, Leahy:—May we approach the bench for just a moment 
on the matter of the evidence which we were going to try to 
find for your Honor? 

TuE Court :—Yes. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 


RE-CROSS EXAMINATION 
By Mr. Kelleher: 


OQ.—How old are you, Dr. Brown? A.—I am over 70. 
Mr. Kelleher:—That is all. 


TESTIMONY OF MRS, BETTY LOGSDON 


DIRECT EXAMINATION 

By Mr. Leahy: 

Q.—By whom are you employed? A.—Dr. Warfield. 

Q.—How long have you worked for him? A.—Since 1936. 

Q.—In what capacity? A.—Secretary. 

Q.—Do you recall, to be specific, a question which was asked 
you when you were here as a witness for the Government, with 
reference to sending out some questionnaires? A—Yes. _ 

Q.—Do you recall the question as to whether you had sent 
those questionnaires to hospitals? A—Yes. 

Q.—Do you recall now how you answered? 

The Witness:—I think I said that my best recollection was 
that I had mailed them out. 

Q.—Have you refreshed your recollection since? A,—Yes. 
After going back to the office I realized that I had made an 
incorrect statement. 

Q—Do you wish to correct it? A—yYes; I would like to. 

Q.—Did those questionnaires go to hospitals? A.—No. 

Q.—To whom did they go? d—They were mailed to mem- 
bers of the Hospital Committee. 

Q.—Hospital Committee of what organization? A.—Just 
the Hospital Committee; that is all I know. 

Q.—And you did not mail any of them to the hospitals? 
A—No; I did not. 


CROSS EXAMINATION 

By Mr. Lewin: 

OQ.—Did you mail each one of those questionnaires to the 
doctors whose names appear on that list (indicating), which is 
U. S. Exhibit 312? 4.—Well, I don’t know exactly who the 
members of the Hospital Committee were. I recall that copies 
were sent members of the Hospital Committee, but I could not 
definitely say who they were at that time. 

Q.—You cannot remember to whom you sent them? A—No; 
I cannot. 

Q.—What refreshed your recollection that you sent them to 
the Hospital Committee? A—Going back to the office and 
thinking it over, I remembered very distinctly that they were 
not sent to the hospitals. 


Marcu 31—Morninc 


(At a meeting in the Court’s chambers, attorneys for the 
defense offered a number of documents. These included records 
passes by Mr. J. Francis Moore and Mr. Logan S. Cain on 
arch 11, 1941, for the purpose of showing money advanced 
y the funds; also one that has to do with the issue of solicita- 
a and coercion of employees of the Federal Home Loan 

ank Board to join Group Health Association. The Court 
said it may be identified and considered as offered and refused, 
oie Sos ia of Government counsel.) 

ere were also a number of documents covering the $40,000 
from the Home Owners Loan Corporation ; also a letter it 
in the fall of 1937 by Mr, Russell, General Counsel, pertaining 
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to the legality of the setup; also one written in the spring of 
1938 on the same issue of legality. Next were offered the 
annual reports of the Twentieth Century Fund, Inc. also refused. 

Next was a report on examination of accounts of the 
Twentieth Century Fund, Inc., from March 1, 1936 to Feb. 28, 
1937; and the same with reference to the records of the Joint 
Committee of the Twentieth Century Fund and the Good Will 
Fund. 

The Court also ruled out any proffer of testimony with 
reference to the district attorney's office and the corporation 
counsel’s office on the question of legality; and also the comp- 
troller’s office. 

Mr. Leahy also offered some pleas which have been filed by 
G. H. A. in two suits in our court against G. H. A. Those 
pleas set up what G. H. A. alleges to be the trade in which 
they are engaged. They describe just what they undertook to 
do and just what they are doing, alleging that they are employ- 
ing doctors to look out for patients; that those doctors were 
negligent in taking care of patients. In reply to those allegations 
G. H. A. has set up what it considers to be its trade or its 
business and what it is engaged in; and we offer those pleas 
as an admission of G. H. A. as to the character and type of 
the trade it is conducting, the Court sustained the objection. 

(Subsequently Mr. Magee gave to the reporter the court files 
in the case of Kennedy vy, Group Health Association, Inc., et al., 
Civil Action No. 6436, and Kramer vy. Group Health Associa- 
tion, et al., Civil Action No. 2474. 

Mr. Leahy also offered two letters written by Selders, stating 
that he was dealing with a group which was being managed 
and administered by a lay board and that he was suffering 
interference from the lay board in the matter of his selection 
of doctors. : 

(The jury reentered the court room and resumed their seats 
in the box.) 


TESTIMONY OF DR. HENRY ROLFE BROWN 


DIRECT EXAMINATION (RESUMED) 
By Mr. Leahy: 


Q—Doctor, there was one question which I wished to ask 
you. In your judgment as the Medical Director of G. H. A., 
was G. H. A. giving adequate medical care to its subscribers? 
A—A great many members of Group Health resigned because 
they did not believe they were getting sufficient medical care; 
and I do not believe that any doctor can give adequate medical 
care to forty, fifty or sixty patients daily. 


F CROSS EXAMINATION 
By Mr. Lewin: 


O.—Doctor, I show you an exhibit marked No. 671 and ask 
you if that is your signature that appears on the bottom thereof? 
A—Yes; it is. 


TESTIMONY OF DR. DANIEL L. BORDEN 


DIRECT EXAMINATION 
By Mr. Leahy: 


Q.—Doctor, over the week end did you look for the applica- 
tion of Dr. Selders on which the Academy of Surgery acted? 
A—Yes; I did. 
pA es the letter of transmittal requesting you to report? 

—Yes. 


DEFENDANTS’ EXHIBIT 55 


Mr. Leahy:—Defendants’ Exhibit 55 is on the letterhead of 
the Columbia Hospital for Women, Washington, D. C., dated 
Noy. 26, 1937 and reads as follows: 


“Washington Academy of Surgery, 
Care of Dr. H. H. Kerr, 

1744 N Street N.W. 

“Gentlemen: 

“I am directed by the Medical Board of this hospital to request your 
cooperation and advice, as proffered some time ago, in the matter of an 
application for courtesy privileges in major gynecological surgery and 
operative obstetrics. , 

“Dr, Raymond E. Selders, an employee of the medical cooperative or 
insurance organization recently formed by employees of the Home Owners 
Loan Corporation, is applying for such privileges and, as you can see by 
the enclosed copy of his application, he has not presented evidence of the 
high degree of training and large experience in gynecology and obstetrics 
which this hospital has usually demanded of those seeking privileges in 
Classes 1 and 2, although he may have had both. . 

“Because of the peculiar circumstances of this case and the Medical 
Board's desire to act in a fair and judicial manner, your advice will be 

ciated. 
areatly, apps “Very truly yours, 
“Pp, M. Ashburn, M.D., : 
“Secretary of the Medical Board.” 
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moar BT AL. 


DEFENDANTS’ EXHIBIT 56 


Defendants’ Exhibit 56 is the application of Dr. Raymond E. 
Selders: 


“Give name of Medical Board or Courtesy Staff physician for reference, 
“Walter E. Lee, M.D., Surgeon, Philadelphia. John D. Moore, Past 
President, Medical’ Association of Texas.” 


By Mr. Leahy: 


Q.—Just tell where you got the Hugo address. A.—I got it 
from him, on that letter. That is, he gave me that copy. 

Q.—I am now showing you what has hitherto been introduced 
in evidence and read by you on Friday, Defendants’ Exhibit 54, 
dated Jan. 12, 1938, Hugo, Okla. Is that where you got it? 
A.—Yes, sir. 


CROSS EXAMINATION 


(There was a_ long cross-examination concerning the con- 
fusion between Drs. Moore of Texas and of Hugo, Okla.) 


REBUTTAL 


TESTIMONY OF MRS. CHARLES 


DIRECT EXAMINATION 
By Mr. Kelleher: 


Q.—On June 19, 1938 your husband became sick with appendi- 
citis? A—Yes. ; 

Q—And Dr. Solette was called by you? A.—Yes. 

Q.—And then Mr. Hardin was taken to the hospital and 
operated on? A.—Yes. 

Tue Court:—I think the jury will recall all that. 


By Mr. Kelleher: 


Q—When Dr. Solette came to the house after you called 
him, did you have any conversation with him concerning Group 
Health Association? A—yYes, I did. 

Q—What was that conversation? dA—He said Group 
Health doctors were not permitted to operate in the hospitals. 
He said that and, therefore, he suggested calling another sur- 
geon to prevent any further waste of time. 

Q—What did you say about Group Health? A —I said 
we were members of Group Health and he wanted to know 
about who should operate, and I said we were members of 
Group Health; and he said it would be a waste of time to call 
in a Group Health doctor at that time; that Group Health 
doctors were not allowed to operate in the hospitals. 

Q.—Did Dr. Solette suggest Dr. Bachrach? A.—Yes. 
Gee did Dr. Bachrach come and examine your husband? 

—Yes. 

Q.—Was there any conversation concerning Group Health in 
Dr. Bachrach’s presence? .—When Dr. Solette said “These 
people are members of Group Health, but I have already told 
them Group Health doctors are not permitted to operate,’ Dr. 
Bachrach said “that is right.” 

OQ.—Did you conduct the negotiations with Dr. Solette about 
Dr, Bachrach coming in and seeing the patient? A.—Yes. 

Q.—Did your husband participate in them at all? A.—No, 
other than that he said whatever I said was all right. 

Q.—And whatever occurred that evening there with Dr. So- 
mee and Dr. Bachrach, that was done in your presence? A.— 

es. 


HARDIN 


CROSS EXAMINATION 
By Mr. Leahy: 
Q.—Do you recollect whether Dr. Solette mentioned some 
other names at that time? A—He did. 
Q.—Who were they? A.—There were several doctors; the 
only one I recall at this time is Dr. Cafritz; others were men- 
tioned, two others; I don’t recall at this time who they were. 


TESTIMONY OF DR. MARIO SCANDIFFIO 


DIRECT EXAMINATION 

By Mr. Kelleher: 

Mario Scandiffio, Medical Director of Group Health Associa- 
tion, said he obtained his medical degree from George Wash- 
ington University in 1928. He spent three years of internship 
and residency at the New York Postgraduate School and Hos- 
pital; since then he has been in private practice in pediatrics. 
He came originally from Rhode Island. 

O.—Doctor, when did you become associated with Group 
Health Association? A.—On Nov. 1, 1937. 

O,—What were your duties when you came to Group Health 
Association? A—My duties at the time were as pediatrician 
to Group Health. 


WEE EVs 
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Q.—Who was Medical Director of Group Health Association 
when you first came there? A—Dr. Henry Brown. 

Q.—Doctor, was it customary during 1938 for Group Health 
Association Clinic to keep records of the number of patients 
seen by doctors on the staff of Group Health? A—Yes, it 
was. 

Q.—Will you describe the nature of the records which were 
so kept? A.—Each doctor listed his patients “seen” in a book, 
which was in his own keeping. From this book daily and 
monthly summaries were made by the staff; the clerical staff. 

Q.—Are those records you speak of under your control now 
as Medical Director? A.—They are. 

Q.—Have you produced here in court the daily and monthly 
summaries showing the treatments by Dr. Richard Price? A.— 
Yes, I have those. 

Q.—Do you have all of the daily summaries concerning 
Dr. Price’s treatments? A—Not all; the month of September 
1938 is missing. 

Q.—But the daily and monthly records are missing? A— 
Both daily and monthly; all records for that month are com- 
pletely missing. F 

Q.—Now, do you have the daily record showing the treat- 
sees by Dr. Price for the rest of the year of 1938? A.—Yes, 

ave. 

Q.—AIl of them, Dr. Scandiffio? A—AII of them with—I 
should say—with the exception of about 13 days throughout the 
year. 

Q.—For the days for which you have no record, can you tell 
us where those records are? A.—No, I could not. 

Q.—Have you made a search for them? A.—Yes, we have 
searched thoroughly for them and they are completely missing. 

Q.—Now, Dr. Scandiffio, you have studied those records, have 
you not? A.—I have. 

Q.—Pursuant to my request? A—Yes. 

eS I speak specifically of the records of Dr. Price? 

— Yes. 

Q.—Will you tell us what was the largest number of patients 
seen by Dr. Price as shown by these records on any day during 
the period you have there, 1938? A—That ordinarily would 
be a difficult question to answer if you word the question of 
patients “seen”; patients listed in the record, the maximum 
number was 51. 

Q.—That is, according to those records you have? A.—That 
is correct. 

Q.—Will you tell us what the next highest number was 
according to those records? A—The next highest number 
grades down to 34; there are exactly seventeen days out of 
the entire year of 1938 when Dr. Price saw more than 34 
patients a day; that is, had thirty-four names of patients listed 
on his daily record. 

Q.—And outside of eighteen days then during that period 
Dr. Price saw them less than 34 patients daily? A—Yes. 

Q.—Have you computed from the records you have concern- 
ing Dr. Price’s treatments the average number of patients seen 
by Dr. Price each day? A.—Throughout the year? 

Q.—For each month throughout the year? dA.—I don’t have 
the average monthly figure; I could give that to you in a very 
short time by going over my summaries. 

Q.—Perhaps I didn’t make my question clear: from the 
monthly summaries will you tell us what the average number 
is? A.—Yes, the average number of patients listed in Dr. 
Price’s record for the entire year of 1938 was 18. 

Q.—Eighteen? A.—Correct. 

Q.—I believe you told us, Doctor, that each doctor during 
es kept his own record of patients seen in a little book. A— 

es. 

Q.—Now, will you tell us what was included within the 
phrase, or the two words, “patients seen’? A.—The list of 
patients seen usually included, and did include, with the excep- 
tion of Dr. Price, those patients seen in the office, home or 
hospital each day. 

Q—yYou say with the exception of Dr. Price: what do you 
mean? A.—I mean by that Dr. Price listed in his records tele- 
phonic consultations, the names of patients who accosted him 
in the hall for a moment or two— 

Mr. Leahy:—Object: How would this patient know that? : 

The Wéitness:—I know it because I saw him enter in his 
list the names of those patients who received the services con- 
cerning which I am about to recite; also the injections which 
he gave the patients; also interpretations of x-ray plates ; and 
also every fluoroscopic examination made by Dr. Price and, 
finally, all x-ray skin treatments usually performed under 
Dr. Price’s supervision by Mrs. Davis, the x-ray technician, 


Q.—Now, let us consider these matters which you say you 
know he entered, First, x-ray interpretation. How long would 
it take any doctor to interpret an x-ray? 

Mr, Leahy:—Objected to, unless he is qualified to read x-rays. 


By Mr. Kelleher: 


Q.—Do you know, as a fact, how long Dr. Price took for 
x-ray interpretations? «l.—Yes, Dr. Price took an average of 
one to two minutes for the ordinary chest and skeleton inter- 
pretation; an average of about five minutes for a gastroin- 
testinal series and gallbladder series. 

Q.—Doctor, are you familiar with and can you read x-rays, 
make x-ray interpretations? A.—I can't qualify as such. 

Q.—Have you any experience in the interpretations of x-rays? 

A.—Some: every physician has some experience in that 
work, 

Q.—Would you say that from one to two minutes on a chest 
picture, and from five minutes, about five minutes on an abdom- 
inal picture was a sufficient time for a doctor to spend? 

Mr, Leahy:—Objected to; he has just said he was not an 
expert. 

Tue Court :—Sustained. 


By Mr. Kelleher: 


Q.—Doctor, how long did Dr. Price spend on skin treat- 
ments? A.—Not more than two minutes per patient. 

Q.—What were those skin treatments; what did they con- 
sist of? A.—Simply administering x-ray dosages to particular 
areas of the skin affected by the disease. The work, the prepara- 
tion was done by Mrs. Davis, the x-ray technician. 

OQ—What were the duties of Dr. Price with reference to 
those treatments? A.—The actual time consumed by Dr. Price 
in administering the treatment would occupy just a fraction of a 
second. 

Q—Now, Dr. Scandiffio, will you tell us how long was 
spent in a fluoroscopic examination? 4—The average time 
spent on fluoroscopic examination wasn’t more than five min- 
utes; that includes the preparation of the patient. The actual 
examination was probably less than one minute. 

Q.—And there again was the patient prepared by the nurse? 
A—Mrs. Davis, yes. 

Q.—And the doctor’s duty was solely to make the examina- 
tion? A.—That is correct. 

Q.—Dr. Scandiffio, have you also produced the daily and 
monthly summaries of the doctors of G. H. A. during the 
period from Jan. 1, 1938 to March 1, 1938, when Dr. Brown 
was Medical Director? 

THE Court:—Just that period of time? 

Mr. Kelleher :—Yes. 

The Witness:—Yes, I have. 

By Mr. Kelleher: 

O.—yYou have. What were the names of the doctors who 
were on the staff of G. H. A. during that period? A.—Dr. 
Selders; Dr. Brown; Dr. Hulburt; Dr. Price and myself. I 
should judge that there were one or two other part-time physi- 
cians. 

Q.—Dr. Richardson? A.—Yes, I believe he was the only one 
at that time. 

Q.—Taking the records of Dr. Selders, Dr. Hulburt and 
Dr. Price, and yourself: will you tell us what the monthly 
averages were for Dr. Selders? A.—I can give you monthly 
totals for Dr. Selders, but not the monthly averages unless I 
stopped to compute them. 

Q.—Give us the monthly totals first for Dr. Selders. A— 
Dr. Selders was 533. 

O.—That was the month of January? A—Yes. 

QO—In February? A—He saw 481. 

Q.—What is the daily average? A—Daily average for the 
two months was 20 a day. 

Q—Take Dr. Hulburt. 4.—He in January 1938 saw 644 
patients and in February 428. His average for the day was 22. 

O—Now, Dr. Price. A—Dr. Price, in January 1938 saw 
333 patients, and in February 375. His average 15 a day. 

Q.—Was there any time, Doctor, during those two months 
when any doctor in the clinic treated as many as 60 patients a 
day? A—No. 

Q.—Dr. Scandiffio, were these daily and monthly summaries 
of patients seen by the various doctors in the clinic kept for 
November and December 1937? A.—They were kept, but we 
have only the total summary of patients seen by doctors from 
Noy. 1, 1937 to June 1, 1938. We do not have the daily or 
monthly summaries for the individual months November and 
December 1937, 
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Q—Yes. You have told us, Dr. Scandiffio, that you were 
engaged in private practice from 1929, I believe you said, until 
1937. Is that correct? A.—That is correct: 1931, I am sorry. 

Q.—1931 to 19377 A.—Yes. 

O.—Will you tell us whether there is any difference in the 
personal relationship between the doctor and patient in private 
practice and in a group such as G. H. A.? 

Mr. Leahy:—I object. 

Tue Court:—I don’t know what he has relation to. 

Mr. Kelleher:—I have relation to Dr. Brown’s testimony. 

Mr. Leahy:—What did he say? 

Mr. Kelleher:—He testified that it was impossible for doctors 
to maintain the proper relationship with their patients when 
they had to deal with so many. 

Mr. Leahy:—That had nothing to do with the question you 
put. 

Tue Courtr:—I don’t see that a comparison would be the 
proper way to approach it. If you can show the actual circum- 
stances with reference to G. H. A. and generally with reference 
to private practice I will permit that. 


By Mr. Kelleher: 


Q.—Will you tell us from your experience with G. H. A. 
whether you were able to maintain the proper relationship 
between you and your patients? 

Mr. Leahy:—I object to the question: that is not what his 
Honor suggested. It is not rebuttal. 

Mr. Lewin:—I submit it is. 

TueE Courtr:—I think Dr. Brown brought out the fact that 
the method pursued by G. H. A. presented difficulties in the 
way of a patient continuing with one doctor after having seen 
another. I think there is something to that effect, is that cor- 
rect? I will permit you to offer evidence on that, if you wish. 

Mr. Kelleher:—I will go to something else and probably 
come back to this. 


By Mr. Kelleher: 


Q.—Dr. Scandiffio, while you were with G. H. A. during 
the period from November 1937 until Dec. 20, 1938 in your 
view, did Group Health Association supply its members adequate 
medical care? A.—Most certainly; it was much more medical 
care— 

Mr. Leahy:—Objected to. The question has been answered. 

Tue Court:—He has answered the question. 


By Mr. Kelleher: 


O—What is the reason for your answer? A.—The reasons 
are that we could give the patient better and more adequate 
medical care than we could as private practitioners. 


CROSS EXAMINATION 
By Mr. Leahy: 


(The witness listed the various physicians employed in 1937 
and 1938.) 


By Mr. Leahy: 


Q.—lIn that period to which your attention was called, Nov. 
L eM May 1, 1938, it treated 19,130 patients? A—Who 

reated? 

Cage oe a A. A—I wish you would make your question 
more nite. 

Q.—Doesn’t it show that the number of 
was 19,130 in that period of time? 
now, if I may— ; 

Tue Court:—Just answer the question. 

The Witness—Yes. The answer is yes. 

Q.—Now, what is your explanation? A—The 19,000 and 
some odd included medical care, surgical, eye, nose and throat, 
pediatrics, obstetrics, and also laboratory tests; physiotherapy 
treatments, basal metabolism, electric treatments, cardiographs, 
x-rays and fluoroscopic examinations. : 

Q.—Well, it shows that; it is broken down here, isn’t that 
true? A—Yes. 

Q.—You treated 6,218 medical cases? A.—Yes. 3 

Q.—Two thousand four hundred and forty-three surgical 
cases, is that right. A—Yes. 

Q.—Two cee seven hundred and seventy eye, nose and 

—Yes. A Ngai 
sag thousand one hundred and seventy-nine pediatrics? 
A.—Yes, 

And 94 obstetrics? A—Yes. , : 
oa in that time you had medical, surgical and obstetric 
cases in the hospital in number 58? A.—Yes. : 

Q.—You made one thousand three hundred and eight home 


calet iat te onda and fifteen hospital calls; is that right? 


A.—Yes, 


atients in the clinic 
A.—I wish to qualify it 
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1A ally 
Q.—And you referred 248 cases to consultants? A.—Yes, 
O.—Physiotherapy you had 3,464? A.—Yes. 
O.—Ultraviolet treatments, 1,735? A.—Yes. 
Q.—Short wave treatments? A.—One thousand seven hun- 
dred and twenty-nine. 
Q.—Basal metabolism, 330? A.—yYes. 


O.—Electrocardiographs? A.—Sixty-six. 

Q.—X-ray? A.—Eight hundred and twenty-two. 

Q.—Fluoroscopic examinations? A.—Four hundred and sev- 
enty-three. 

O.—Prescriptions? 
sixty-four. 

Q.—Laboratory ; clinical laboratory reports? 
sand five hundred and twenty-eight. 

Q.—Eye refractions by Dr. Haller? 
twenty-two. 

O.—Eye, ear, nose and throat in clinic? A.—Sixteen. 

Q.—You treated 9,278 members and 9,013 dependents, is that 
correct? A,—Yes. 

Q.—Now, you averaged for us the amount of time which was 
spent on the various examinations. I made some notes; I want 
to be sure that I have your testimony correctly. On a general 
chest interpretation of an x-ray plate you spent one to two 
minutes, is that right? A.—That is correct. May I qualify 
that answer? 

‘O.—Yes. A —I should like to state that many of our chest 
x-rays were simply routine procedures, not for the detection 
of any pathology. If a chest plate showed any pathology, the 
average time spent in interpreting that plate would be con- 
siderably more. 

Q.—Well, how much more, do you know? A.—Yes, I should 
say the average interpretation of a pathologic x-ray plate should 
take at least five minutes. 

Q—Can you detect a pathologic condition in a chest in one 
or two minutes? A.—You can detect the fact that there is 
pathology within a minute. 

Q.—And can you then interpret an x-ray plate of pathologic 
condition in the chest in one or two minutes? A.—In some 
you may; in others you should take longer. 

O.—You have taken these times which were required to make 
interpretations of x-rays of chests; x-rays of gastrointestinal 
tracts, from the records, haven’t you? A.—No, sir. 

O.—You didn’t stand by and see each x-ray taken, did you? 
A—I saw many. 

OQ.—Did you see Dr. Price and notice how long he spent on 
each x-ray? .A—No, not every one; I watched him make the 
examination and watched him interpret the plate. 

O.—But, you have given the time which Dr. Price spent on 
these interpretations from an inspection of the records, which 
you have; isn’t that true? A —Oh, no. 

O.—Will you state it as a fact that Dr. Price spent only one 
to two minutes on chests? A.—On the average routine chest 
x-rays, yes. 

O.—How many were average routine chest x-rays? A— 
It would simply be a guess; I should say about 90 per cent. 

Q—What would be the routine of taking x-ray chest pic- 
tures? A.—The routine would simply be to make out the 
requisition for an x-ray of the chest, and then the appointment 
for the patient would be made for the x-ray. 

O.—You didn’t x-ray the chest of each patient? A—No. 

Q-—yYou only x-rayed the chests of those you thought should 
have x-rays. A.—That is what I tried to bring out. Many 
were routine x-rays; simply on the basis of requests of patients, 
or as a preventive measure. 3 

O.—If a patient requested an x-ray you gave him one? 4A.— 
In most cases, yes. g 

O.—If you thought he should have an x-ray of his chest you 
did that? A.—Yes. yin 

O.—There wasn’t any routine in giving x-ray examinations 
of all patients? A.—No. 

O.—And that is true of gastrointestinal tracts also? A.—Yes. 

Q.—You wouldn’t take an x-ray of an abdomen unless there 
was some reason for it, in your judgment? A.—No. 

r unless the patient thought there was some reason 
for it? A,—Correct. at? 

QO.—And you say he would spend how long on his interpreta- 
tion of a gastrointestinal tract x-ray? A—I would say on an 
average of about five minutes where no pathology was evident. 

Q.—Is there anything in the record to indicate as to what 
time he spent? A.—No, there is not. 

O.—Then your testimony is that in cases where you saw 
Dr. Price interpreting such x-rays he would take a minute or 
two minutes in ordinary cases; and in the case of a gastro- 
intestinal x-ray he would take four to five minutes, you say that 
is correct? 4,—That is correct. 


A—Five thousand eight hundred and 
A,—Five thou- 


A.—Four hundred and 


Cilnpesetie Sab oe dines. 
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Q.—How many cases do you think you saw Dr. Price inter- 
pret a day? A—I should say roughly—I will have to put that 
on a weekly basis—I would say about ten a week. 

O.—Ten a week? A—Yes. 

Q.—And why do you base it on a week instead of a day? 
d.—Because I couldn't give an average daily; a daily average, 
I mean, because I wasn’t with Dr. Price every day; didn’t have 
time, 

Q.—Then your testimony to be accurate is that each week 
you saw Dr. Price give at least ten x-ray interpretations? A.— 
Yes. 

Q.—Now, who did the fluoroscopic examinations? 
Price. 

Q.—How long did you say he spent on a fluoroscopic exam- 
ination? A.—The actual time spent on a fluoroscopic examina- 
tion was just a matter of seconds; a minute or two at most. 
You cannot expose the patient too long. 

Q.—You are referring now to an examination on a fluoro- 
scopic table? A.—Usually upright. 

Q.—And any examination which you saw Dr. Price make 
would take only a minute? A—Roughly about that. 

Q.—What were those examinations being made for when you 
saw them? A.—Many of them for checking of physical find- 
ings; many of them to determine whether there was any pathol- 
ogy in the chest; that is in the heart or lungs. 

Q.—How many of those would you say Dr. Price made in a 
week? A.—I didn’t attend many of those; I couldn't give you 
a weekly average of those. 

Q.—Did Dr. Price also attend patients outside the clinic; 
house calls? A.—You mean Group Health patients? 

Q—Yes. A.—Yes. 

Q.—How many house calls would he make a day? A—I 
don’t think you could break it down to daily average. If broken 
down it would be very small; I should say roughly about one 
or two a day. 

Q.—Who else made the calls on patients who were sick at 
home? A.—AIlI of our doctors; all of those listed in that sum- 
mary. 

Q.—Have you any breakdown there of the monthly home 
calls made? A.—I have not. I have the total, as you know, of 
the period Feb. 1, 1937 to August 31, 1937—one thousand three 
hundred and eight home calls. 

Mr. Lewin:—That is the seven month period? 

The Witness:—Yes. 

By Mr. Leahy: . 

Q—How many doctors were making that number of calls in 
that period? A.—Seven. ? ? ; 

Q.—That included the District of Columbia, adjacent terri- 
tory in Virginia, and also Maryland? A.—That is correct. 

Q.—And the clinic, the hours of the clinic, were from? A.— 
From 9 to 6; 9 to 1 on Saturdays. 

Q.—When was it Dr. Price resigned, do you recall? : 

Mr, Lewin:—Objected to as being beyond the indictment 
period. 


By Mr. Leahy: 


Q.—Do you recall? A.—Yes. : 
Mr. Lewin:—May the question be asked: Was he still there 


A—Dr. 


_ at the time of the indictment? 


Tue Court:—He may answer that question. : 

The Witness:—Dr. Price was still with us at the time of 
the indictment. Is that the information you want? 

By Mr. Leahy: 

Q.—When did he resign? A.—In January 1939, to the best 
of my recollection. , : 

Q.—Do you have the records made by Dr. Price with you? 
A.—What records are you referring to? 

Q.—You said he marked down in a little book everybody he 
saw; talked to? A.—No, I don’t have those records. 

Q—Where are they? A.—I don’t know; I believe he took 
them with him. . 

Q.—Now, how do you know Dr. Price’s book contains the 
records you state it contains? A.—Because these are copies 
from the doctor’s book. , . 

Q.—Did you ever test the copy that you have with Dr. Price's 
book? A.—I personally did not because I wasn’t responsible 
for these records at that time. 

Q—Do you know of anybody who has transferred from 
Dr, Price’s record book the number of patients he saw there 
in the clinic? A.—yYes, I do. 

‘i OQ.—Where are those records? A.—Those are the ones that I 
ave, 

OQ.—Did you ever see anybody transfer them from Dr. Price’s 
book? A.—I have from time to time seen the process done, 
yes. 
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_Q.—Did you ever examine Dr. Price’s book yourself? A.— 
aNO, 

O—Never did? A—No, I had no occasion to. 

Q.—Do you know now whether he saw only the number of 
patients which he had on the records you testified from? A.—I 
wish you would repeat that question. 

Q.—lI said, do you know now that the only patients who 
Dr. Price saw were those shown on the records to which you 
testified? A.—No, I don’t know that. I mean by that this: I 
do know that the patients, the names listed and the numbers 
listed are the exact copies of his own records. I do know 
it, that the names listed do not agree with the number of 
patients seen by him. 

Q.—You mean that he saw more patients than are listed on 
the records? A.—He saw less patients than are listed on his 
records. 

Q.—yYou mean that the records he made show as patients 
seen people in fact he did not see? A.—That is correct. [ 
testified that he included telephonic conversations, casual meet- 
ings in the hall with patients, injections—not injections—x-ray 
interpretations were listed as patients seen when they were 
not seen. 

Q.—Is there any record now to which you can draw our 
attention which is an original record made by Dr. Price? A.— 
Yes, not in our possession, however; it must be in his pos- 
session. 

Q.—Did you answer also that all throughout this period 
which you have inquired about that you believed G. H. A. was 
supplying adequate medical care to patients? A.—I did. 

Q.—And that you felt throughout this period that you could 
give better care to patients than you could in private practice ? 
A.—Undoubtedly. 

Q.—Do you recall talking with Dr. Wall and Dr. Macatee 
in the early fall of 1938? A—lI do. 

' oa knew Dr. Wall very well, did you not? A.—I think 

id. 

Q.—Ywu served with him for a good while before you joined 
G. H. A.? A—Yes. 

Q.—He was your preceptor, so to speak, was he not? A.—In 
a manner of speaking, yes. 

Q.—Did you and Dr. Price and Dr. Selders go to Dr. Wall 
and Dr. Macatee and offer to resign in a body from G. H. A. 
at this very time that you are talking about, because you couldn't 
give adequate medical care to patients? A—No. 

Q.—Did you and Dr. Price and Dr. Selders go to Dr. Wall’s 
home and there talk with Dr. Wall? A—We did. 

Q.—Did you all three offer to resign from the staff of 
G. H. A.? A.—We did not offer to resign. 

Q—Did you say that the three of you wanted to resign? 
Belo will say that we discussed the resignation of us from 
Q—At the same time you thought all the others on the 
staff of G. H. A. would resign also? A—No. 

Q.—And then did you ask Dr. Wall and Dr. Macatee to 
help you? A.—No. 

Q.—Did any one say anything about what would happen if 
you all resigned at once? A—I did not. 

Q—And did you then say to Dr. Wall and Dr. Macatee 
that would break up G. H. A. if you all resigned in a body? 
A—I said it might break up G. H. A. if we all resigned. 

Q.—And didn’t Dr. Wall and Dr. Macatee say, “No,” they 
couldn’t do anything for you? A—I don’t recall that, because 
there was no occasion for it; no questions were asked to get an 
answer like that. 


RE-DIRECT EXAMINATION 

By Mr. Kelleher: 

O.—Tell us the complete conversation at that meeting. A— 
This occurred in the fall of 1938, at a time when Dr. Selders 
brought to the attention of the staff certain— 

Mr. Leahy:—I object to anything like that; just tell the 
conversation. 

The Witness:—The conversation of what? 

By Mr. Kelleher: 

Q—With Dr. Macatee and Dr. Wall. A—Dr. Wall and 
Dr. Macatee were seen by Dr. Selders, Dr. Price, and myself 
at Dr. Selders’ request to me—Dr. Selders being thoroughly 
dissatisfied with his position asked me to arrange— 

By the Court: 

Q.—What was said? 4.—I thought that would include it. 

Tue Court:—I want you to confine yourself to the question 
and answer it. y 

The Witness:—We discussed exactly what Mr. Leahy has 
brought out in my testimony. We asked Dr. Wall to meet 
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with the three of us and at the time of the meeting Dr. Selders 
and Dr. Price asked certain questions of Dr. Wall and Dr. Mac- 
atee particularly regarding the Medical Society privileges and 
hospital privileges. The question of resignations was brought 
up; that is the question of our resigning from Group Health 
staff was brought up at the time and discussed. 

Q.—By whom? A.—By all of us. 

Q.—And in connection with the hospital privileges and mem- 
bership in this Medical Society? A—No, not in that connec- 
tion. We simply—the question of hospital privileges and of med- 
ical society privileges was brought up by Dr. Selders and Dr. 
Price, Dr. Selders particularly because he was a surgeon and— 

Mr. Leahy:—1I object. 

Tue Court:—Yes. Sustained. 


TESTIMONY OF MRS. CAROLINE REECE EPPERLEY 
The witness identified some documents. 


TESTIMONY OF E. M. ROGERS 


As superintendent of Casualty Hospital, she identified some 
documents. 


TESTIMONY OF EDNA TREASURE 


As the superintendent of the National Homeopathic Hospital 
she identified documents. 


TESTIMONY OF RAYMOND R. ZIMMERMAN 


DIRECT EXAMINATION 

By Mr. Lewin: 

Q--Do you recall a meeting at a dinner on the evening of 
June 24, 1937, between you, Mr. Penniman, and Dr. Henry 
Rolfe Brown? A.—I think so; that was at a dinner meeting 
at the Mayflower Hotel, prior to going over to the District 
Medical Society. 

O.—Now, Dr. Brown testified here, page— 

Mr, Leahy:—Just ask a question. You don’t have to charac- 
terize Dr. Brown’s testimony. 

Mr, Lewin:—I am going to ask him about the testimony. 

Tue Court:—Put the question. 

By Mr. Lewin: 

Q.—Did you at that meeting tell Dr. Brown in connection 
with the anticipated meeting at the District Medical Building 
to tell them—meaning the doctors of the District Medical 
Society, or its executive committee—as little as possible? 4A— 
Nothing of the sort. That was not the spirit of the meeting. 

Q—Did you hear Mr. Penniman make that statement ? 
A.—Do I understand the question to be: you are asking me if 
I instructed Dr. Brown to say as little as possible to the 
doctors over there? 

Q.—Yes, I asked that question. 
instruction given at all. 

Q—Did you say to Mr. Penniman to say as little as pos- 
sible? A—No. 

Q.—Any words to that effect? A.—On the contrary we said— 

Mr, Leahy:—I object. 

Tue Court :—Sustained. 

By Mr. Lewin: 

Q.—What did you say? 

Mr. Leahy:—I object. 

Mr. Lewin:—Dr. Brown went into this. 

Tue Court:—He didn’t go into everything that was said. 
Dr. Brown said that Mr. Zimmerman made some specific state- 
ment, as I understood it. Mr, Zimmerman has denied it; that 
ends it. 

By Mr. Lewin: 

QO—Did you three gentlemen go to the District Medical 
Building following that dinner meeting? 4A—Yes. 

Q.—And in the lobby did you say to Dr. Brown, Penniman, 
or either of them: “Now, don’t forget; we will give them just 
as little as possible,” or words to that effect, meaning by them 
the doctors of the Executive Committee of the District Medical 
Society. A.—I made no such statement at all. We looked on 
this as an opportunity— é 

Tue Court:—Just a minute: please answer the question. 

By Mr. Lewin: me: : 

Q.—Now, you attended that meeting at the District Medical 
Society Executive Committee on June 24? A—Yes, 

Q.—Was any advice of the character I have called your 
attention to followed up at that meeting by your conduct: in 
other words, at that meeting did you tell them as little as pos- 


A.—There was no such 
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sible: did you tell them as little as possible? A—We gave 
them a full statement of the purposes of Group Health. 

Tue Court:—Just a moment. I have to take some control 
of this situation. There is no foundation for that. If it was 
objected to, I would have sustained the objection. 

Mr, Lewin:—May I approach the bench? 

THE Court :—Yes. 

(Thereon Mr. Lewin approached the bench and handed the 
Court a transcript of the testimony, indicating certain portions 
thereof.) 

THE Court:—Yes, I am sorry; I was mistaken. Dr. Brown 
was asked about that. What you want to ask is whether any 
such arrangement was followed at that meeting? 

By Mr, Lewin: 

Q.—Yes. A—We gave them full and complete information, 
At the conclusion of the meeting they thanked us for— 

Tue Court:—You answered the definite question; that was 
sufficient. 


The Witness:—We gave them full information; nothing 
withheld. 


By Mr. Lewin: 

Q.—Do you ever recall discussing the qualifications of 
Dr. Raymond E. Selders as a surgeon with Dr. Henry Rolfe 
Brown in the fall of 1937? : , 

Mr, Leahy:—Objected to. Immaterial; no foundation laid. 

Tue Court:—I don’t recall that: sustained. 

By Mr, Lewin: 


Q.—Did you give any instructions to Dr. Henry Rolfe Brown 
that he was to leave the approach to the hospitals for Group 
Health alone? A—That is for him not to deal with the 
hospitals ? 

Q.—Yes. A.—Never at any time. 

Q.—Did you ever hear any one in connection with the man- 
agement of Group Health Association give such instructions to 
Dr. Brown? A.—Never did. 

Q.—Did you ever give such instructions to Dr. Brown that 
he should send you or send the president of Group Health mail 
received from the hospitals addressed to him unopened? A.— 
Never heard anything of the sort. 

Q.—Did you do anything or say anything which would be 
calculated to lead Dr. Brown into thinking that you desired 
not a medical director but a rubber stamp? 

Mr. Leahy:—Objected to. : 

THE Court:—Sustained. That was a mere characterization 
by Dr. Brown. I think you might ask him whether or not Dr. 
Brown’s authority was limited to doing what he was directed to 
do by lay officers of the Board. 

By Mr. Lewin: 

Q.—Was Dr. Brown’s authority limited to doing what he 
Was specifically directed to do by lay members of the Board? 
A.—Well, as far as I know he was never restricted. I cer- 
tainly never did anything to restrict him. f 

Q.—Do you know of anything having been done to restrict 
him? dA.—Never heard anything of it. 

(The witness left the stand.) 


TESTIMONY OF WILLIAM F. PENNIMAN 


DIRECT EXAMINATION 

By Mr. Lewin: 

Q.—Mr. Penniman, you are Mr. William F. Penniman; and 
Jie mere been on the witness stand heretofore in this case? 

—Yes. 

Q.—You were the first president of Group Health Associa- 
tion? A.—Yes. 

e vend I believe held that office until January 1938? 

—Yes. 

Q.—Do you recall a meeting at the Mayflower Hotel on the 
evening of June 24, 1937 between yourself, Mr. Zimmerman and 
Dr. Brown? A.—I do. 

Q.—Did you tell Dr. Brown on that occasion that in con- 
nection with the forthcoming meeting of the District Medical 
Society Executive Committee he should tell them as little as 
possible about the plans of Group Health Association? A.—No, 
sir, I never made any remark like that at all. 

Q.—Did you hear Mr. Zimmerman make any such remark on 
that occasion? A,—No. : 

OQ.—Did you go with Dr. Brown and Mr. Zimmerman to the 
Medical Society Building? A—I did. : 

Q.—Out in the lobby did you say to Dr, Brown or Mr, Zim- 
merman: ‘Now, don’t forget, we will give them just as little 
information as possible,’ or words to that effect, meaning by 
them the doctors who were going to be present when you 
interviewed them that night? 4—I did not. 
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Q.—Did you hear Mr. Zimmerman make any such statement? 
A—No. 

Q.—Now, as a matter of fact, when you entered the meeting, 
did you carry out any course of conduct designed to give the 
doctors with whom you were talking as little as possible of 
information regarding Group Health Association? Al.—On the 
contrary— 

Tue Courtr:—I think you may just answer yes or no. 

The Witness:—We did not follow any such course as that. 


By Mr. Lewin: 

Q.—Do you remember how long the conference lasted? 

Mr, Leahy:—It’s been testified it was two hours. 

By Mr. Lewin: 

Q.—I would like to refresh his recollection. Did you first 
make a statement at that meeting that you would be glad to 
answer any questions? 

Tue Court :—He has been all over that. 

F Mr, Leahy:—He has read the whole transcript two or three 
imes, 

Mr. Lewin:—There are three portions of it that I would 
like to read, 

Tue Court:—I am not going to permit any repetition. I 
think that has all been gone into. 

By Mr. Lewin: 


_ Q.—You had occasion to glance at the minutes of the meet- 
ing taken by the District Medical Society doctors themselves? 
A.—That is right. 

Q.—And would you say they rather faithfully recorded what 
Was transpiring there? 

Mr, Leahy:—Objected to as calling for a characterization; 
they speak for themselves. 

By Mr. Lewin: 

O.—Yes. Now, on whose recommendation was Dr. Selders 
admitted to the staff of Group Health Association? A—The 
Medical Director, Dr. Brown. 

Q.—Did you receive a report from Dr. Brown dated Oct. 1, 
1937 on the personnel of the staff chosen up to that time? 
I show you Exhibit 671. A—yYes. 
ar: this the report you received from Dr. Brown? dA.— 

es. 

Q.—Attached to it, is it not, on the third page, is the record 
of the experience of Dr. Selders and certain remarks about his 
qualifications from Dr. Brown? A.—That is right. 

Q—I should like now to offer that in evidence, if I may, 
the first three pages of his report. 

THE Court:—Have you seen it, Mr. Leahy? 

Mr, Leahy:—No, I have not, your Honor. 

By Mr. Lewin: 

_ Q.—Did you as president of Group Health Association ever 
limit Dr. Brown’s activities? A—You mean medical or other- 
Wisé: 

Q.—Medical. A.—No, at no time. 

Q.—Did you exclude him from making approaches to the 
‘ipepiials on behalf of the staff of Group Health Association? 

—No. 

Q.—It is in evidence that you wrote a number of letters to 
the hospitals in November 1937 and following that: Will you 
state the circumstances under which you rather than Dr. Brown 
wrote those letters? 

Mr. Leahy :—Objected to. 

TuHE Court :—Sustained. 

Mr, Lewin:—Can I show your Honor the testimony? 

Tue Court:—I don’t think it is necessary. 

By Mr. Lewin: 

Q.—Did you ever give Dr. Brown any instructions that he 
should send over to you unopened mail which he might receive 
from the hospitals? A.—I did not. 

Q.—Was anything in substance to that effect done at any 
time? .A.—No, at no time. 

Q.—Did you keep Dr. Brown informed about your corre- 
spondence with the hospitals? A.—Continually and constantly. 

Q.—Did you inform him of the November letter and of its 
contents ? 

Mr. Leahy:—Objected to. 

Tne Court:—I think that is going beyond proper limits. 

Mr. Lewin:—I wonder if I might ask him whether he 
brought the letters from the hospitals to the attention of Dr. 
Brown. 

Tue Court:—I think he might answer that. 

By Mr. Lewin: 

Q.—Did you bring to Dr. Brown’s attention currently the 
answers which you received from time to time from the hos- 
pitals? A,—I did; I kept him constantly informed. 
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Q.—Did you ever receive any objection from Dr. Brown? 

Mr. Leahy:—Objected to. 

Tue Court :—Sustained. 

Mr. Lewin:—I want to ask him about the rubber stamp 
episode. 

Tue Court:—Put the question similarly to the one I indi- 
cated. How long do you expect to take, Mr. Lewin? 

Mr, Lewin:—I think I can complete this in five minutes. 

Tue Court:—Well, I think we will adjourn until 1; 30, 


Marcu 31—Arter Recess 
TESTIMONY OF WILLIAM F, PENNIMAN 


FURTHER DIRECT EXAMINATION 


By Mr. Lewin: 
Mr. Penniman identified applications by Dr. Selders which 
he sent to the hospitals. 


LETTER OF DR. MATTINGLY 


The Court admitted a letter, Nov. 27, 1937, Sibley Memorial 
Hospital to Dr. Mattingly and reply dated Dec. 25, 1937. 

Mr. Leahy;—Ladies and gentlemen, I wish to read a com- 
munication from Sibley Memorial Hospital, dated Noy. 27, 1937: 


“Dear Doctor: 


“Dr, Raymond Everett Selders has requested the privilege of treating 
the following in Sibley Memorial Hospital: 

“Medicine 

Minor and Major Surgery & Abnormal Obstetrics 

Minor & Major Gynecology. 

“As a member of the Advisory Committee on Medicine will you kindly 
indicate your approval or disapproval at the bottom of this letter and 
return it to the office of the President of the Hospital before Tuesday. 

“Very sincerely yours, 
“R. Lee Spire, M.D. 
“Chairman. 


“Applicant’s credentials on file in the office of the President. 

“Attention of the Committee is called to the fact that above applicant is 
one of the salaried physicians of the Home Owner's Loan Corporation 
Group Health Association and that information as to his qualifications and 
correspondence in connection with his application will be found on file in 
the president’s office available to members of the various committees con- 
cerned for their information. 

“Disapproved. 

“Thomas E. Mattingly, M.D. 

“Explanation appended. 


Dec. 25, 1937. 
“Dr. Lewis H. Taylor, 
Sibley Memorial Hospital, 
Washington, D. C. 
“My Dear Dr. Taylor: 

“As a member of the Medical Council, I have been asked to indicate 
my approval or disapproval of the application of Dr. Raymond Everett 
Selders for the privilege of practicing ‘Medicine’ in Sibley Memorial 
Hospital. Ordinarily I would regard it presumption to disapprove a candi- 
date because in his application he requested hospital privileges, other 
than those it is my jurisdiction to pass upon. Yet in this particular case, 
I cannot ignore the fact that this applicant, just ten years out of medical 
school, has requested, and has certified himself as eligible to receive such 
additional hospital privileges that, should they be granted, it will be the 
equivalent of the hospital board certifying him to prospective patients, as 
competent to practice without restraint or exception, all of the highly 
specialized branches of the Healing Arts, with the possible exception of 
psychiatry. 

“Approval of this application, in its present form, would give to a 
stranger in our midst privileges and sanctions not accorded to any other 
physician of professional eminence, practicing in our hospitals or occupy- 
ing major chairs in our two, white, grade A medical schools. This rather 
unprecedented application for extraordinary privileges comes strangely 
from one whose unsurpassed erudition has not as yet been recognized by 
honorary degrees bestowed by appreciative universities of learning or, 
stranger still, has not been admitted to membership in either the American 
College of Surgeons or the American College of Physicians, 

“I did note with interest his alleged membership in our parent body, 
the American Medical Association, and logically assume that he subscribes 
to its ideals and is obedient to its regulation and discipline. If such be 
the case, he will readily appreciate its injunction, making it mandatory for 
responsible hospital executives and hospital trustees to protect their pro- 
spective patients from the preventable hazards incident to a desultory and 
indifferent exercise of their appointive powers, in passing upon the quali- 
fications of members of the visiting staff. Whereas a moderate degree of 
leniency and compromise is excusable, relative to their approval of general 
practitioners, both the American Medical Association and the American 
College of Surgeons most emphatically insist that the credentials of those 
soliciting the privilege of practicing the specialties be thoroughly and 
conscientiously challenged. These credentials are challenged by responsible 
agencies of the organized medical profession despite the fact that the 
applicant may be already possessed of a mandate and authority from the 
state, in the form of a license, to do the very act or acts he petitions 
the hospital board to approve. : ; 

“In this particular case, this applicant, like myself, is already licensed 
hy the state to practice each and every branch of the Healing Arts for 
which he requests hospital privileges. So far as the state, in this instance 
the Federal Government, is concerned, both the applicant and I have a 
legal right to practice medicine and surgery in all of its many branches, 


484 WS AL US: 


yet it is generally conceded that hospitals would be criminally derelict in 
their duty if they allowed their visiting staff the comprehensive privileges 
Sanctioned by the law. To protect the unsuspecting patient against incom- 
petence, poor judgment, criminal negligence and rash experimentation, any 
or all of which might be legally defensible, the organized medical profes- 
sion, acting through the appointive power of hospital boards and hospital 
executives, has forced high and exacting standards of internal discipline, 
professional competency and ethical liability upon all hospitals, without the 
dutiful observance of which no hospital may continue to operate with its 
seal of approval. 

“To this end each and every applicant for hospital privileges, particu- 
larly in the specialties, must prove beyond any reasonable doubt their 
indubitable fitness to receive the same. This means not only certification 
of professional competency but those qualities of character commensurate 
with the extent of the authority so delegated. I can hardly conceive of 
our Medical Council being so derelict in its duty and responsibility to 
prospective patients as to admit by inference that one person can ade- 
quately qualify as internist, obstetrician, gynecologist, nose and throat 
specialist and general surgeon, clothing him with authority and permission 
to perform the most hazardous and difficult procedures of these specialties. 

“It is not unreasonable to demand that the Medical Council of Sibley 
Memorial Hospital apply the same conscientious rules of procedure in 
granting these most extraordinary privileges to a stranger in our midst as 
were used in the case of those of us who have been under the Medical 
Council’s direct observation for a far longer period than this applicant 
has been out of medical school. 

“T personally shall continue to disapprove this applicant until he with 
some modesty and reasonableness makes up his mind whether he desires 
hospital privileges as a general practitioner, nose and throat specialist, 
obstetrician and gynecologist, or a general surgeon. Because this appli- 
cant has reduced his own request for hospital privileges to an absurdity 
by the unreasonable enormity of his demands, I heartily disapprove of it 
and petition the Executive Committee to reject it, in its entirety. 


“Fraternally yours, 
“Thomas E, Mattingly, M.D.” 


The Court refused to admit the applications made for Dr. 
Selders to the hospitals. 


REPORT ON DR. SELDERS 


Mr. Lewin:—Ladies and gentlemen of the jury, Exhibit 671 
is a letter from Henry Rolfe Brown, Medical Director, to 
Mr. Penniman, President, Group Health Association, dated 
Oct. 1, 1937, to which is attached information regarding the 
staff of Group Health which had been obtained up to that time. 

I am permitted to read to you the third page of the report, 
which relates to Dr. Raymond E. Selders. It gives his name, 
Raymond E. Selders; age, 44; nativity, born in Illinois; posi- 
tion, surgeon; salary, $4,800. 

Mr. Lewin (reading): 


“Salary, $4,800. 

“Religion, Protestant. 

“Marital Status. Married (No children). 

“Licensed: Oklahoma, Texas; licensed in New York and Massachusetts 
by endorsement of National Board Credentials. 

“Licensed District of Columbia. 

“Degrees: B.A., University of Oklahoma, 1918. 

B.S., Ch.E., University of Oklahoma, 1919. 

B.S. in Medicine, University of Oklahoma, 1925. 
M.D., University of Oklahoma, 1927. 

M.Sc., University of Pennsylvania, 1937. 

“Experience: 

“July 1927 to July 1928: Interned, St. Joseph’s Infirmary (two hundred 
and nine beds) Houston, Texas. 

“July 1928 to October 1935: 
Houston, Texas. 

“October 1935 to June 14, 1936: Postgraduate work at Graduate School 
of Medicine, University of Pennsylvania, Philadelphia. 

"1936-1937: Resident Surgeon, Worcester City Hospital (six hundred 
beds) Worcester, Massachusetts. Has performed about three hundred and 
thirty-eight operations which was a part of the clinical and postgraduate 
work taken by Dr. Selders for the purpose of securing the diploma and 
degree of Master in Surgery. 

“Dr. Selders is an experienced surgeon and has been in practice for 
about seven years and is splendidly qualified by his experience as a general 
surgeon. 

“Address: Home, 2445 15th Street N.W. 

“Telephone: Adams 5302.” 


General Practice including surgery, 


Mr. Lewin:—That concludes the case for the Government. 


EVIDENCE IN SURREBUTTAL ON 
BEHALF OF THE DEFENDANTS 


TESTIMONY OF HENRY ROLFE BROWN 


DIRECT EXAMINATION 

By Mr. Leahy: py : 

Q.—I am showing you what has been just identified and read 
as U. S. 671. I am showing you the third page thereof. 
Would you look at that and see if you can identify it as any- 
thing which you wrote? A.—Yes, this was the letter of recom- 
mendation for Dr. Selders and the others for a position on the 


staff of the clinic of G. H. A. on I Street. 


A, M. A, 
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Q.—And referring to that portion of the third page which 
States: , 


“Dr. Selders is an experienced surgeon and has been in practice for 
about seven years and is splendidly qualified by his experience as a 
general surgeon,” 


what did you mean? A.—I referred to his work in the clinic. 
We had no general outside work, of course, in hospitals, and 
Dr. Selders was to take care of the clinic and the minor surgery 
of the clinic. 


TESTIMONY OF EDWIN A. 


DIRECT EXAMINATION 


MERRITT 


By Mr. Leahy: 

Edwin A. Merritt said he is a practicing physician in the 
District of Columbia, specializing in radiology. 

Q.—And will you just tell us without going into detail what 
radiology is? A.—Radiology is the use of radium energy in 
the diagnosis and treatment of diseases, both x-ray and radium. 

He graduated from the University of Nebraska in 1904. 
After seven years of country practice he went to Rush Medical 
College in Chicago for internal medicine. Then he took up 
x-ray in Council Bluffs, Iowa, in 1912. 

Q.—Doctor, I want to ask you what length of time is required 
in order to make a diagnosis of a condition of the chest where 
an x-ray is taken of the chest. 

Mr. Lewin:—Objected to. 

Tue Court:—Overruled. 

The Witness:—Well, there are two different procedures, as 
a matter of fact. One consists of taking x-ray films or plates 
of the chest and the subsequent reading of them. That involves 
one period of time. There is another medical examination 
which is used sometimes, or a fluoroscopic survey of the chest 
is made, and then a plate is made; that takes another. From 
the start we will say; we begin now and make a fluoroscopic 
examination of a person’s chest. It would take about thirty 
minutes, 

By Mr. Leahy: 

O.—If you had an x-ray taken of the chest, how long would 
it take to make the x-ray and interpret it? A—We take the 
x-ray film: the matter of getting a person undressed takes the 
larger part of the time. The taking of the films is a matter of 
a few seconds; developing is ten minutes; drying thirty minutes; 
and reading, five minutes. 

Q.—What is a fluoroscopic examination? A.—lIt is an 
examination of the patient before a fluorescent screen and it 
penetrates the patient’s body and is reflected on a screen. It 
must be done in an absolutely dark room and the eyes must be 
perfectly accommodated to it. . 

O.—How long does it take to make such an examination? 
A—To begin, it would take a minimum of twenty-five to thirty 
minutes, because you have to allow twenty-five minutes for 
adjustment of the eyes for the dark room. That is an invariable 
rule; the actual examination consumes perhaps five minutes. 

Q-—Is there any difference between the times required to 
interpret an x-ray of the gastrointestinal tract and chest? 
A—Yes, it takes longer, of course; gastrointestinal is a longer 
procedure. 

Q.—How long would you say? A.—As a matter of fact, a 
complete gastrointestinal involves a study of an individual over 
three successive days, and the reading of the film ten to fifteen 
minutes, reviewing the fluoroscopic evidence; the evidence 
secured in the three previous examinations; reviewing that evi- 
dence plus the films that are taken consumes perhaps ten 
minutes, maybe fifteen minutes. 

O.—Could the process be done in four or five minutes? A.— 
No, sir; it could not. 

O.—Could the x-ray plate on the chest be taken and inter- 
preted in a minute? A —In a minute? 

QO.—Yes. A—Not at all sir; no, sir. 

O.—Where pathology is indicated does it make any differ- 
ence as to the time for the interpretation of the x-ray plate? 
A.—No—well, yes, in a way, where there is the presence of 
pathology, the presence of abnormality, it leads to additional 
study and it takes longer, because if conditions are obscure you 
might spend hours on an x-ray examination, 


CROSS EXAMINATION 

By Mr. Kelleher: 

Q.—The interpretation of an x-ray plate is the study of the 
oy after the picture has been taken, is it not? A.—That 
is right. 
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Q—And you say it takes five minutes for an x-ray of the 
chest, ordinarily? A.—lI should say a fluoroscopic examination 
of the chest would consume five minutes, probably. 

Q—And of the gastrointestinal tract ten to fifteen minutes 
for the interpretation? 4.—I suppose, on the average, fifteen 
minutes; yes, sir. 


TESTIMONY OF DR. JOSEPH S. 


DIRECT EXAMINATION 


WALL 


By Mr. Leahy: 

Joseph S. Wall said he has been a practicing physician in 
the District of Columbia for forty-five years. He graduated 
from Georgetown University Medical School in 1897. Then he 
did postgraduate work in New York, the New York Post 
Graduate School, and postgraduate work in Oxford, England. 
He now devotes his work exclusively to pediatrics. 

Q.—Doctor, do you know Dr. Scandiffio? A—I do. 

Q.—How long have you known him? A—I cannot tell 

exactly, but I think for a period of eight or ten years, 
‘ Q.—At any time was he studying his profession or practicing 
it under your direction? A—He was my associate at the 
Children’s Hospital for a number of years, and also was associ- 
ated with me in the teaching of pediatrics at Georgetown Medi- 
cal School. 

Q.—Do you recall, Doctor, some time in the early fall of 
1938, a conversation between Drs. Selders, Price and Scandiffio 
at your office? A.—I do. 

Q.—Do you recall the date of that conversation? A.—It was 
not in the fall. It occurred on the Wednesday after Christmas 
1938. I cannot remember the date because I have no calendar 
for 1938. 

Q.—Do you recall now, Doctor, how that conversation came 
about? 

Mr, Lewin:—We object, because it is beyond the scope of 
the indictment. The time has not been fixed. It is evidently to 
contradict Dr. Scandiffio. The time was not fixed at the time 
when he was on the stand, and it now appears that the conver- 
sation took place after the indictment period. 

Mr. Leahy:—It would not make any difference. 

_ 1 HE Court :—Did you bring it out in your cross examina- 
tion? 

Mr. Leahy:—Yes, I did, your Honor. 

THE Courr:—lIt was collateral, was it not? 

Mr. Leahy:—No, your Honor; I don’t think so. 
approach the bench and give your Honor my theory? 

THE Court :—Yes. 

(Counsel for both sides approached the bench and conferred 
with the court in a low tone of voice.) 

(Counsel resumed their places at the trial table.) 

By Mr. Leahy: 

Q.—Doctor, can you recall now who was present at the time 
this conversation occurred? A.—Dr. Scandiffio, Dr. Price, Dr. 
Selders, Dr. Macatee and myself. 

Q.—Where did the conversation take place? 
place in my office. 

Q.—At whose request? A.—At the request of Dr. Scandiffio. 

Q.—How arranged? A.—Dr. Scandiffio called me by tele- 
phone on December 23 and asked if he could talk with me 
about a matter which he could not discuss by telephone. I 
arranged an appointment at 9 o'clock in the morning, the day 
before Christmas, and he came in to see me. Shall I state 
what he told me? 

Q—Was he there on that occasion himself? d—He was 
there alone on that dccasion. He asked me to arrange a meet- 
ing with himself and other members of the Group Health Asso- 
ciation and with one or more of my colleagues in the Medical 
Society. I went the next day to see Dr. Mallory, the president 
of the Society, and talked with him and we agreed upon Dr. 
Macatee as being one of the senior members of the Medical 
Society. 

Q.—And then in pursuance of that conversation did a talk 
occur at which Dr. Scandiffio, Dr. Price and Dr. Selders were 
present? A.—It did. As the result of this meeting with him 
on that morning I arranged to meet him on the following 
Wednesday evening when those three doctors were present, and 
Dr. Macatee and myself. 

OQ.—Doctor, I want to ask you if, in substance, those three 
gentlemen did not tell you— 

Mr, Kelleher:—That is leading, isn’t it? 

Mr, Leahy:—I will ask for the conversation if you want 
me to, 


May I 


A—It took 
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Tne Courrt:—If you would rather proceed to put the direct 
questions by way of impeachment— 

Mr, Leahy:—I think I will limit it to what Dr. Scandiffio 
said, because I think that is within your Honor’s ruling, 

Tue Court:—The conversation was in the presence of Dr. 
Scandiffio and the three of them. There was one conversation 
participated in by several of them. So it is a little difficult to 
differentiate. But confine your questions to the questions put 
to Dr. Scandiffio. 

Mr. Leahy:—I will try to do that, your Honor. 

By Mr, Leahy: 

Q.—Doctor, do you recall that in that conversation the 
doctors stated to you that they were so dissatisfied with the 
work which they had to do down at the clinic that they wanted 
to resign in a body? A.—Yes. That was the substance of the 
conversation at the conference. Dr. Scandiffio— 

Tue Court:—Just answer the questions, Doctor. Was that 
the substance of it, the best you can recall? 

The Witness:—Yes, sir. 


By Mr. Leahy: 


O.—Then did those doctors ask you if you would try to do 
something for them so that they could have a living, or words 
in substance to that effect, if they resigned? A—If they did 
resign they asked Dr. Macatee and myself if we thought they 
would be taken back into membership in the Medical Society, 
and, secondly, Dr. Selders asked if he could be accorded hospital 
privileges if he resigned from Group Health Association. Dr. 
Macatee and I replied— 

Mr, Lewin;—We object to the reply. 

By Mr. Leahy: 

Q.—Then did they say that the other members of the staff 
of Group Health Association would probably resign in a body 
if they resigned? A.—They did. 

Q.—And that that would probably result in breaking up 
G. H. A.? A.—They did. 


CROSS EXAMINATION 

By Mr. Lewin: 

Q—Doctor, are you a member of the District Medical 
Society? A.—Yes. 

O.—How long were you a member of the District Medical 
Society prior to the fall of 1937? A.—I think, about thirty-nine 
years. About two years ago I was put on the life membership 
basis because I had served forty years. 

OQ—Have you ever been a member of its Executive Com- 
mittee? A.—Yes. 

OQ.—Do you remember when? A.—It was in the three years 
following, I think, 1926. At that time I was president of the 
Society and upon retirement I served three years on the 
Executive Committee. 

O.—Did you ever have occasion to state to Dr. Woodward, 
a defendant in this case, that you had regretted that Dr, Scan- 
diffio had gone into the camp of the enemy, together with five 
other members—meaning by “the camp of the enemy” joining 
Group Health Association? d—I probably so stated; yes, 
because I did regret it. naa 

Q.—You all called the Group Health Association the camp 
of the enemy and so regarded it? A.—If I so stated in the 
letter, I did. ; 

Q.—Did you say on Nov. 1, 1937 “I feel that this group of 
physicians” — meaning the Group Health doctors — “will have 
visited upon them the displeasure of the medical profession in 
Washington and will probably become medical outcasts, so far 
as we are locally concerned”? A.—Yes, because that was my 
belief. 

ates: you also call the A. M, A.’s attention to Dr. Richard 
Cabot’s address on the occasion of the opening of Group Health 
Association and suggest that some disciplinary proceedings be 
taken against him for that?) A—I did. 

Mr. Leahy:—I object to that. 

Tue Covurt:—Sustained. That goes further than my ruling. 

By Mr, Lewin: 

Q.—Did you also say to Dr. Woodward in that letter that 
“You,” meaning the group of doctors in the Medical Society 
of the District of Columbia, “should certainly be grateful for 
the help which may be accorded us by the American Medical 
Association”? A.—I did. 

Mr. Leahy:—I object, if your Honor please. It is beyond 
your Honor’s ruling. 

Tue Covrt:—That answer may stand. 
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TESTIMONY OF DR. HENRY C. 


DIRECT EXAMINATION 


MACATEE 


By Mr. Leahy: 

Q.—Doctor, I want to direct your attention immediately to 
a conversation held in the fall of 1938 at the office of Dr. Wall 
at which Drs. Scandiffio, Price, Selders and you were present 
with Dr. Wall. Do you recall the occasion? A —TI do. 

QO.—Were you present?) A.—I was. 

QO—And the three doctors whom I have mentioned, Drs. 
Selders, Price and Scandiffio? A.—They were all present. 

Q.—And a conversation was had there between the five of 
you? A.—There was. 

Q.—I want to ask you, Doctor, if in substance this was said 
by the doctors who were there with you and Dr. Wall. 

Mr, Lewin:—Objected to as being beyond the scope of the 
indictment. 

Tue Court:—Objection overruled. 


By Mr. Leahy: 


O.—That they were dissatisfied with the work which they 
were called on to do at the G. H. A. clinic and were prepared 
to resign in a body? Did they so state? A.—That is true. 

Q.—Did they further state anything to the effect that if they 
resigned, probably the other members of the staff would likewise 
resign? A.—That was my understanding. 

Q.—Did they further state to you that in the event they all 
resigned in this fashion it would probably break up G. H. A.? 
A—That was my understanding. 

Q.—And then did they ask you two gentlemen if you would 
try to do something for them in the shape of helping them 
out if they did resign and if the remaining members of the 
staff of G. H. A. resigned? 4A—They did. 

Mr. Leahy:—That is all. 

Mr, Lewin:—No questions. 


DEFENSE RESTS 


Tue Court:—Members of the jury, you will be excused 
until Wednesday morning at 10 o’clock. Be here when court is 
opened, a few minutes early. In the meantime, be very careful 
to observe the admonition that I have given you before. 


PRAYERS AND MOTIONS 


(At 2:45 o'clock p. m., court and counsel proceeded to the 
chambers of Associate Justice Proctor, where the following 
proceedings took place:) 

Tue Court :—I am refusing the general prayer for a directed 
verdict. 

Mr, Burke:—Are you going to hear us on any motions for 
a directed verdict? 

Tue Court:—No. 

Mr. Burke:—We are very anxious to present certain points 
to you. 

_ Tue Court:—You can make the motion on the record and 
it will be denied. 


Mr. Richardson:—I might just as well submit four other 
motions here, and possibly it would be better if I read them 
right into the record. 


Tue Courr:—Either that, or hand them to the reporter. 
Mr. Lewin:—That is better. 


(The four motions referred to and submitted by Mr. Richard- 
son are as follows:) 


MOTION TO STRIKE (BACKGROUND) 

Now Come the above named defendants, jointly and severally, and move 
the Court to strike from the record and advise the jury not to consider 
any and all evidence submitted in the record relating or having reference 
to the so-called background of the conspiracy and consisting of evidence 
with respect to acts and deeds of the defendant American Medical Asso- 
ciation, its officers and agents, occurring and transpiring outside of the 
District of Columbia and prior to Jan. 1, 1937, on the ground that such 
evidence and the whole thereof is incompetent, irrelevant, and immaterial 
to any of the issues in the above-entitled action. 


Respectfully submitted. 


MOTION TO STRIKE (HOSPITALS) 

Now Come the above named defendants, jointly and severally, and move 
the Court to strike from the record and advise the jury not to consider 
any and all evidence submitted in the record relating or having reference 
to the so-called Washington hospitals for the purpose of proving that said 
hosptials were co-conspirators with the defendants herein upon the ground 
and for the reason that said evidence and the whole thereof is insufficient, 
as a matter of law, to make or constitute the said hospitals or any of 
them co-conspirators as charged by the Government and alleged in the 


indictment, 
Respectfully submitted. 


A.M. A. 
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MOTION TO DIRECT VERDICT 


Now Come the above named defendants, jointly and severally, and move 
the Court to direct and advise the jury to return a verdict of not guilty 
in the above-entitled proceeding upon the ground and for the reason that 
the record in said case, and the whole thereof, shows as a matter of law 
that Group Health Association, its officers, members and operations were, 
with reference to all matters shown in the record, unlawfully engaged in 
the practice of medicine in the District of Columbia in violation of the 
laws applicable thereto, and were not, and none of them, unlawfully 
subject to or affected by any alleged restraints as charged and identified 
in the indictment. 


Respectfully submitted. 


MOTION TO DIRECT VERDICT 


Now Come the defendants, jointly and severally, and move the Court to 
direct and advise the jury to return a verdict of not guilty in the aboye- 
entitled proceeding as to all defendants, upon the ground and for the 
reason that the facts, acts, and circumstances, as shown by the evidence, 
and the entire record herein submitted does not establish or tend to estab- 
lish any violation of Section 3 of the Sherman Act relating to trade or 
commerce, as set forth or defined in said Act. 


Respectfully submitted. 


Tue Court:—The first and second ones will be refused. 
The third is what we have been through before, and there is 
nothing new there. The fourth is also refused. 


DISCUSSION ON PRAYERS 


(The prayers of the respective parties were submitted and 
are published with the action of the Court noted. In the dis- 
cussion the Court indicated he would not read the prayers to 
The jury but would incorporate them in his instructions.) 

For the general interest of the readers some of the points 
discussed are here noted: 

The Court said: “I never call the attention of the jury to 
the failure of a defendant to take the stand unless the defense 
itself asks me to do so and to explain the rule that no pre- 
sumption should be taken. I am afraid it would be an error 
to do it, just as much for me as for counsel, unless it is asked. 

Mr. Kelleher:—This is as to the ones that took the stand. 

Tue Court:—But it brings the others in, and the next prayer 
couples up with it. 

Mr. Richardson:—It is an incorrect statement of the law, 
because there is no such thing as to “consider the temptation 
which arises under such circumstances to testify to a state of 
facts favorable to himself.” 

Mr. Lewin:—Oh, yes. 

THe Court:—They have the right to consider the vital 
interest they have in the outcome of the case. But I will refuse 
this prayer for the reasons I have stated. I think that what 
I shall say on that will be satisfactory. 


Mr. Richardson:—Of course, twenty-two cannot be so. That 
is, it cannot be so and keep the society in existence. 

Mr. Kelleher:—It probably ought to be dissolved; if we get 
a verdict then maybe it will be. ; 

Mr. Leahy:—The trouble is you are argumentative in your 
instructions. You cannot assemble points of evidence and throw 
them to the Court and ask the Court to argue it for you. 

Tue Court:—Well, I think you are entitled in a colorless 
way to have the rule stated, without argument, that if they did 
in fact conspire to restrain, and they find that beyond a reason- 
able doubt, then the use of ethics and those other things as 
justification for it would afford no justification. That is very 
roughly stated, but that is what you mean. 

Mr. Lewin:—That is it. 

Tue Court:—I will revise it. 


Tue Courr:—I instruct them very carefully that the indict- 
ment is no evidence and raises no presumption of guilt, but on 
the contrary there is a presumption of innocence. 

Mr. Lewin:—We would like to get away from these good 
motives. 

Mr. Richardson:—I don’t blame you. 

Tue Court:—You said this was not sufficient? 

Mr. Kelleher:—Here is what we were after in this charge: 
that it makes no difference if they find that Group Health did 
in fact violate the principles of ethics or that the defendant 
believes that they did. 

Tue Courr:—Yes, I understand, Of course, I shall tell 
them that it is unquestionably the law they are not required 
to live up to the ethics of the American Medical Association. 
They are not required to have the ethics and standards of the 
Association. If they didn’t have it, it would make no difference. 


. 
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Mr. Richardson:—And if as a result of their not living up 
to the principles of ethics and they desired to associate with 
those who do, and are not accepted, they get what they deserved. 


Mr. Leahy:—You can’t make anybody consult with somebody 


else. 


Mr. Kelleher:—If they refused to consult in order to drive 
Even if 


G, H, A. out, it is illegal regardless of the reason. 
they thought it was unethical. 


Tue Court:—If they thought it was agreed that “we are 
going to rush G. H. A., put it out of business; and we are 
going to do it by enforcing our rules of ethics” against them, 


then, of course, you have a conspiracy. 


Mr. Richardson:—But you cannot take the action that was 
directed against G. H. A. and prove backwards by inference 


how the thing started. 


Tue Court :—No, I can’t say to the jury you have to assume 
The first thing is to find out 


that they did these things. 
whether they had a conspiracy. 


Mr. Leahy:—What you want the Court to say is the refusal 
to consult amounts to conspiracy. 


Mr, Lewin:—Well, here is a concerted refusal. 


Mr. Kelleher:—If it is a refusal to consult for the pur- 


poses charged in the indictment, it is illegal. 
Tue Courtr:—I am underscoring here “if a conspiracy”; 


then “employment of ethics, et cetera, to restrain would not 


be a defense”; the violation of ethics by G. H. A. 


Mr. Lewin:—Or the belief on the part of the defendants that 


G. H. A. had violated these ethics. 


Mr. Leahy:—I would like your Honor also to state that 


these various 
spiracy. 

Tue Court:—I shall tell them that there was no legal obli- 
gation, legal ethical obligation on the part of any physician to 
consult with any other physician. 

Mr. Leahy:—Therefore even though they find that the mem- 
bers of the society refused to consult with G. H. A., they must 
further find that that was done with intent to destroy it. 

Tue Court :—You see, let us assume that these regulations 


pieces of evidence are not proof per se of con- 


against consulting, et cetera, are an unlawful agreement to 
That is not what you 


restrain physicians in medical practice. 
are charged with. We don’t have to deal with that. 

Mr. Richardson:—No, but you have this situation: Here is 
a group of people in a meeting. Oh, they are confederating ; 
one says something; they are all conspirators because of the 
very fact they were in a meeting. You are dealing with a 
society. 

Tue Court:—I know you are arguing the matter now, but 
as a matter of fact anything that brings alleged conspirators 
together is a thing that may be considered by the jury whether 
it is reasonable or not, and the thing, in view of the fact that 
they are members of the society, will be argued on the one 
side; and whether it is unreasonable and may be treated as the 
act of a conspirator, may be argued on the other. That is a 
matter for argument. I cannot say the fact that men got 
together, this is some evidence. I can’t consider it one way 
or the other, and I don’t want to. 
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OPENING ARGUMENT TO THE JURY 
ON BEHALF OF THE 
UNITED STATES 


MR. JOHN H. LEWIN 


Mr. Lewin:—May it please the Court, and ladies and gentle- 
men of the jury: The time has now come when you must listen 
to what is known as the summing up of the evidence from 
counsel on both sides of the case, and after a long two months 
trial I don’t know how to be more helpful to you at the start 
than to state what I believe is the issue, the narrow issue of 
fact which you are called on to decide; and I conceive that 
issue to be: Did the defendants, the two corporations and the 
eighteen individuals, plan together or plan to take action 
together to restrain and hinder the activities of this cooperative 
medical group association by: 

1. Enforcing rules and regulations designed to prevent doc- 
tors, including members of the defendant societies from joining 
Group Health, or from consulting with Group Health, or having 
anything to do with it, and : 

_ 2. By inducing the private independent hospitals, otherwise 
independent institutions, to join with them in preventing Group 
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Health Association from haying a chance even to get courtesy 
staff privileges at those independent hospitals. 

Now, I think I can further emphasize that narrow issue of 
fact, as to which there can be only one answer beyond a reason- 
able doubt, by stating what issues are not before the jury. 
Group Health Association is not on trial, and whatever faults 
it may have had, of its own making or by reason of the 
restraints imposed on it, are not to be criticized here or ques- 
tioned. This is not a private suit between Group Health 
Association, on the one hand, and these doctors on the other; 
and the comparative merits of the two, and their two methods 
of distributing medical service, are not in issue. This is a 
case between the United States of America on the one hand 
and the defendants on the other, brought not because of an 
offense against Group Health but because of an offense against 
the Federal law: The Federal law that prescribes the conduct 
that anybody must live up to, high or low, who engages in a 
controversy with his competitors. Ladies and gentlemen of 
the jury, this is not a case—whatever insinuations may be made 
to the contrary—against all doctors, or against the medical 
profession as a whole. The Grand Jury, after deliberation, 
indicted these doctors, not all doctors, and two corporations 
whose members happen to be doctors, and these individuals 
who happen to be doctors, not because they were doctors but 
because it is charged that they entered into specific conduct 
and took specific action. This is not a case to vindicate or 
sponsor any particular form of medical care or the distribution 
of medical care. It is simply to vindicate the natural law that 
any citizen has, unhampered by boycotts and oppression, to 
find that form of distribution of medical care that suits him. 
And you need not, I say, assume the responsibility which the 
Government has not assumed, to attempt to determine the 
merits or the demerits of any particular form of medical care. 
The issue here is that whatever that form, the people who 
adopted it were entitled to pursue it without boycotts and 
restraint against it. 

And this is not a case to force anybody to like Group Health 
Association. All of us, including the doctors, have a perfect 
right to like or dislike it, as they please; and the only point 
is that their animosity, and their dislike, must not be carried 
to the extent where they put into operation something which 
restrains the normal right of people and organizations which 
they dislike. And, so they may disapprove, so anybody may 
disapprove Group Health Association, provided that disapproval 
does not bring into effect a rule which forbids, or which 
requires a course of conduct which oppresses the persons dis- 
approved. And so, I return again to the narrow issue, with 
these false issues brushed aside: Did the defendants do more 
than disapprove Group Health Association? Did they attempt 
a plan to obstruct its successful operation, by preventing doc- 
tors, including their own eight hundred thirty doctors, from 
having anything to do with Group Health Association, whether 
they wanted to or not; and by inducing these private hospitals, 
who otherwise would have made up their minds independently, 
perhaps with advice, but who would have taken independent 
action, with that plan to induce these hospitals, not to exercise 
their own, independent judgment; not to require adherence to 
reasonable regulations, but the behest of the defendants imposed 
on them; and I submit, ladies and gentlemen, in all fairness, 
that that issue of fact can be answered in only one way, and 
that is in the affirmative. And why do I say that? I say that 
because the evidence in this case answers that question over and 
over again, and it is the best evidence that could be produced, 
unimpeached and unimpeachable evidence; documentary evi- 
dence, contemporaneously written with the happening of the 
event, as a record of it; evidence contained in minutes and 
records proceeding from the mouths of the defendants them- 
selves, written and recorded when their conduct was not drawn 
in question in any regard, and not qualified here in any sub- 
stantial degree because you, I am sure, will remember defense 
witness after defense witness took that stand and simply reaf- 
firmed the Government’s evidence by saying that the document 
was written, and it meant what it said. 

Now, let us come to Group Health Association for a moment. 
What was it? It was a nonprofit, mutually beneficial, coop- 
erative, launched by its well meaning, altruistic sponsors, with 
no profit or gain to themselves, to do two reasonable things: 
to give their members medical care at less cost by the advan- 
tages of group practice, as to which there certainly could be 
no objection, the chance to budget their family expenses 
for medical care by small prepayments of dues, so they could 
spread that cost over a period of time and over a group of 
people; and if those things aren’t unreasonable, how could 
they be rable in combination? And that is what it was, 
it was nothing more than a plan to do that sort of thing 
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throughout most of '37, and throughout ’38, down to the very 
fall, it was simply trying to get started. 1t had no organiza- 
tion, no personnel, no activities. There could be no question 
of the quality of its medical care, because it was giving none, 
no medical care; and yet during that time this boycott was 
conceived and plotted against it, plotted against it because of 
those two ideals it had—the group practice idea and the pre- 
payment budget idea. 

Now, it needed a chance to get in the hospitals. It had no 
right to demand of any hospital that it be taken in, and this 
case is not to force the demand of any person to insist that 
the hospital take them in: rather it is to vindicate the free 
independence of a hospital to make that decision for itself, on 
the advice, if you please, of its medical staff, but advice that 
should be confined to the medical standpoint of the applicant. 

What was the hospital situation? There were twelve private 
hospitals, and only twelve, Group Health could turn to. It 
wanted a chance to state its case and negotiate with these 
hospitals freely and independently, and get the hospitals’ own 
determination, but the medical staffs—the attending or regular 
staffs of those hospitals—were almost entirely composed of 
members of the defendant’s society, so you start with that 
measure of control. They sought application to the courtesy 
staffs and it is true that a great many of the courtesy staffs 
were members of the District Medical Society, but up to that 
time ten of them had no rule that in order to become a member 
of the courtesy staff you must be a member of the District 
Medical Society, and the A. M. A. You will see later how 
that rule came about, and the purposes for which it was 
adopted, but ten of them had no such rule. Casualty had a 
rule that you must be qualified for membership in the District 
Medical Society, and Emergency, the only one that had the rule 
prior to this conspiracy, had not enforced it; and you will see 
it took steps to enforce it strictly against Group Health Asso- 
ciation. You will see later how, through the activities of the 
A. M. A., acting through the defendant Cutter, and the activities 
of the defendant Warfield and his committee, operating under 
authority from the District Medical Society, all of those hos- 
pitals during this conspiracy, and for the purpose of preventing 
Group Health doctors—not simply Selders, but any of them— 
from getting into the hospitals, adopted that rule which was 
known as the Mundt Resolution, that their courtesy staffs must 
be confined to members of the District Medical Society, and I 
will discuss that later. 

Now, what was the machinery that the defendants had at 
hand? Well, they had this resolution; they had this part of 
their constitution : 


“Members shall not accept appointment to, or otherwise continue to 
serve upon medical staffs of any hospital which is not approved by the 
Society.” 


Now, what did that mean? It meant that if they denied 
approval to any hospital, for any capricious reason they pleased, 
stated or unstated, disclosed or undisclosed, not one of its 
eight hundred thirty doctors could have anything to do with 
that hospital. It gave them a power, for any reason they 
pleased, practically to unstaff and ruin any hospital they chose. 
This is not fanciful, because you will see in the evidence it is 
not theoretical, but it was resorted to. 

And then they had another way. Section 5, amended March 3, 
1937. Before that time it applied to private organizations. 
Now, they made it apply to Group Health. 

“No member of the Society shall engage in any professional capacity 
with any organization, group, or individual, by whatever name called or 
however organized, engaged in the practice of medicine within the 
District of Columbia or within ten miles thereof, which has not been 
approved by the Society.” 


There again. Withdraw or withhold approval for any reason 
they pleased, stated or unstated, disclosed or undisclosed: and, 
presto, eight hundred thirty must quit. Is that boycott? And 
they left that approval, not simply to the District Medical 
Society, but to its executive committee so that the executive 
committee had the power, by simply putting the finger on any 
one it chose to withdraw this entire group of professional men 
from having anything whatsoever to do with it, And on June 1, 
1937 Group Health Association had no activities, and no medi- 
cal personnel, but one medical director. A prominent member 
of the executive committee of the defendant corporation sug- 
gested the use of that machinery. He said they had two 
weapons at hand, and I am quoting. 

nee, Srebad ne eae hospital that would take any cases or 
assist the movement in any way.” 


Does that sound like affirmative opposition being 


Weapons: And he repeats it more 


planned as early as June 1, 1937? 


.M.A. 
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strongly to the executive committee on June 21. 
there are two ways. Two ways of doing what? 
that Group Health is a bad idea? Two ways 
combating Group Health Association: 

“One, discipline our own members who undertook to participate, and 


“Two, the possibility of doing something to recalcitrant hospitals 
through pressure of their staffs.” 


He says 
Of persuading 
of combating, 


Does this throw any light on that narrow issue? 
staffs.” “Through pressure on their staffs.’ And how was 
this done? You will remember the witness Macatee. This is 
one of the little bits of significant evidence. He did not deny 
making those suggestions. Here is what he said, and I quote: 


“The record would have to be clarified by my conviction that so far as 
the Medical Society itself could proceed in this or any similar cirecum- 
stances it would have to be limited by its own constitution and by-laws, 
and what it could do under the constitution and by-laws in disciplining its 
members if they should become involved adversely with any provisions of 
the constitution and by-laws, and that so far as hospitals were concerned, 
we should only exert an influence through our own members so far as 
that might go.” 


“On their 


His own members. His own members dominating the staffs 
of the hospitals; and doesn’t that qualification leave those two 
suggestions exactly where we found them in the first instance, 
with the minutes, unchallenged, through June and July, showing 
particular interest on the part of a number of the defendants 
as to how Group Health would get hospital privileges? 

Hooe pointedly asks Brown—he was the medical director of 
Group Health—if Group Health could function with hospitals 
and hospitalization left out. 

Bennett pointed out that some hospitals require courtesy 
staffs to be A. M. A. members and suggested that Brown's 
cooperation with the Medical Society would be important, and 
he suggested that these facts be brought to the attention of 
the rest of the board. 

Willson and McGovern discussed the same subject July 29. 
On July 12, the first day action was taken on this approved 
list, after its adoption, which omitted G. H. A., and that 
approved list was amended so that there would be no doubt 
that it didn’t carry approval of G. H. A., because one of the 
categories approved were doctors connected with the Govern- 
ment, and the argument might have been made that Group 
Health, under their contention, Group Health doctors were 
connected with the Government—they changed it so there could 
be no doubt that Group Health would be left off. At that very 
meeting action was taken for the first time under this machinery 
of section 5, amended in March, with a committee headed by 
McGovern, and with Hooe, reported to the executive com- 
mittee, and this report is adopted by this committee, given to 
the executive committee, and the executive committee tables it 
for further consideration, and you will see it received it. This 
language appears: 

“The doctors of Group Health Association’—I am quoting now—“will 
probably surely fail to be put on the courtesy list of the hospitals for one 
reason or another without the fact of his connection with the cooperative 


being even mentioned. In fact, any combative method would necessarily 
have to be camouflaged to the nth degrce.” 


Ladies and gentlemen, will you bear that in mind when you 
hear these far fetched excuses for the rejection of all the Group 
Health doctors, some of which there isn’t any question as to 
their qualifications, and when you hear these excuses bear in 
mind the suggestion of the committee, “Hold for further con- 
sideration,’ and that they 
“could easily fail to be put on the courtesy list of the hospitals for one 
reason or another without the fact of his connection with a cooperative 


even being mentioned. In fact, any combative methods would necessarily 
have to be camouflaged to the nth degree.” 


And on July 26 when the committee met with representatives 
of Group Health their spokesman points out again their so-called 
principles of ethics, intending people to believe that they were 
principles of morals but really principles of economic conduct 
gotten up to condemn a competitive system of distributing 
medical care; gotten up by that branch of the A. M. A., which 
is nothing but a business protective association. And he points 
out those economic rules and, significantly, calls their attention 
to the fact that they would make them unethical, and that the 
same would hold true—and I quote: 


“As regards the necessary contacts in the Iocal hospitals, for your 
hospitalization would have to be cared for,” 


and they then tried to persuade Group Health not to go on. 

And then on July 29 this approved list, this white list, 
omitting G. H. A.—the first one ever issued—is issued by the 
Society and with it go two letters of the defendant Conklin, 
and it is authorized to go not only to their own members but 
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to these independent hospitals as a suggestion as to what they 
must do, and one of the letters says, calls attention to “organi- 
zation or organizations interested in gaining medical personnel.” 
Macatee, on that stand, corroborated these facts, which is all 
too apparent, that that organization was Group Health Asso- 
ciation, interested in gaining medical personnel; and here was 
a word to the wise, that they must not get personnel and not 
have a chance even to deal with the local private hospitals 
on a fair, man-to-man, honorable basis. 

And there is evidence that the hospitals took it to heart. 
In August the president of Sibley Memorial Hospital replies to 
this letter, acknowledging its receipt, that is of the white list, 
and says: 


“Its provisions will be carried out by this institution.” 


Now, what was the A. M. A,, the parent body, doing all 
this time? Just as soon as they heard of it, they condemned 
it as unethical; they used this horrible word which a normal 
man might suppose was a charge of immorality. As their past 
president defined it, the conduct of a gentleman, observing the 
golden rule, the Ten Commandments. Certainly there was 
nothing like that involved here, and they sent posthaste from 
Chicago to Washington their three big men, their full salaried 
men, their doctor general manager West, their Dr. Cutter, and 
their doctor lawyer. What to do? Simply to get information? 
The resolution under which they came showed they were to 
advise the District Medical Society, and the evidence shows 
that they did so. And then the Trustees of the American 
Medical Association, alarmed by this competition, instructs the 
defendants Fishbein and West, their doctor journalist and 
doctor general manager, to bring the situation to the attention 
of the entire medical profession, and an article is to be written, 
to be published in THe Journat and distributed among their 
one hundred and ten thousand doctors. 

That article was more than informative. It was a dynamic 
thing. It was intended to carry, and it did carry, a message 
to shape their conduct. I quote from it. And it was being 
prepared all through the summer of 1937: 

“As the members of the salaried staff of the Association are likely to 
be looked on by the profession generally in the community as on the 
outer verge of ethical practice, if not altogether beyond the pale, it is 
not clear how they are to obtain qualified consultants or procure hospital 
service for their patients. 

“In any event, medical service under the Association would be likely 
to be handicapped by difficulty likely to be experienced in obtaining the 
best consultant service and hospital accommodations. Physicians who sell 
their services to an organization like Group Health Association for resale 
to patients are likely to lose professional status.” 


Not only were those suggestions expressed perfectly clear, 
but the implications were clear too and they were: 

1. Regard G. H. A. as unethical and hope people will believe that is a 
dirty charge of immorality; that it is conduct unbecoming a gentleman, 
in violation of the Ten Commandments and golden rule; but really the 
economic object of these people, unchallenged by free thought and free 
action. 

2. Put its doctors beyond the pale. Qualified and unqualified, men like 
Scandiffio and Hurlbut and Lee, and all the others as to whom there is 
no question concerning their abilities. 

3. Refuse to deal or consult with them, and refuse to let them treat 
their Group Health patients in hospitals. 


Those are the implications and the authors so intended them. 
They sent it not only here to Washington but to Maryland 
and Virginia for action by those societies, and the letter accom- 
panying urges them to take an active part in the contest, and 
it refers to the article as “useful in any cooperative work you 
may undertake”; nor was the purpose of those suggestions lost 
on the District Medical Society, or its members. On September 
27 a resolution was offered that the District Medical Society 
be admonished to read the entire article for their information 
and guidance. Nor were these implications lost on the parties 
they were intended to impress. On October 6 a resolution was 
adopted by the executive committee reciting that the District 
Medical Society is in full accord with the contents of said 
reports, both as to the established facts set forth therein—and 
they were very few—as you will remember, the author said: 
“and the implications drawn therefrom”; and then resolved that 
the Society 
“cause a copy of said report to be sent to each of its members as an 
indication of its future policies with respect to combating the activities 
of said Group Health Association.” 


And that resolution was offered by one of the persons named 
defendant, seconded by Dr. McGovern, and adopted by the full 
Society. And that the implications that I have suggested were 
then intended is shown by the fact that the author of that 
resolution, when he stated that the implications were clear, 
pointed to those very excerpts from that article which I have 


read this morning. Now, the white list had gone out in July, 
and its purpose and its intent and effect perfectly clear, but so 
exercised were the defendants they wanted assurances doubly 
sure, so in the fall of 1937 the defendants were afraid that its 
meaning might not be sufficiently clear to the hospitals, or that 
the hospitals might disregard it, and the defendant Hooe sug- 
gests on Oct. 11, 1937, that a letter be sent to the directors of 
each of these hospitals warning them—get that word “warning” 
them—I quote; 


“that if they failed to cooperate in every way they might not be on the 
approved list.” 


And at that meeting of the executive committee, a letter, 
prepared by the defendant Sprigg, was recommended to go to 
each of the hospitals, and it recited the provision of the con- 
stitution that I have read to you: that no member could have 
anything to do with a hospital not approved, and no member 
could have anything to do with any organization practicing 
medicine not approved by them, reciting both those sections; 
and then it called on those hospitals for cooperation. 

The evidence is perfectly clear that that suggested letter 
was aimed at Group Health Association. There can be no 
doubt about it, and now I read this excerpt from the minutes 
as to the effect that letter was intended to have: 

“One member would inquire if it was meant that members of the 
Society would not be permitted to practice in a hospital that did not 
subscribe to any approved list; in other words, if they attempt to practice 
in a hospital not approved by the Society the members of the Society 
would be duty bound to keep clear of that hospital,” 


and the defendant Sprigg, the chairman of the executive com- 
mittee, the man who had prepared the letter, answered that 
that interpretation was correct. 

It is a threat to unstaff unless “you do what we tell you to 
do.” The high point, I think, in all this plotting, was reached 
when this defendant then said that the Society requires—and 
I quote— 

“merely that a man to practice in the District of Columbia must be 
approved by the Society.” 


What has happened to the law? What has happened to 
licensure? Because it is clear that they recognize that a man 
cannot practice his profession if he is barred from consultation 
if the epithet “unethical” is hurled at him, and if he cannot 
even get a chance to get in the hospitals on his own merits. 
No, he cannot practice in the District of Columbia, cut off 
absolutely from a chance to make a living unless he is approved 
by this private corporation. Haven’t things come to a sorry 
pass? 

He then referred to the doctors on the approved list and 
said, and I quote: 


“This letter doesn’t keep those men out of the hospitals.” 


Those that get on these lists: they can get in the hospitals. 
All right, don’t keep them out. They must contend with all 
the powers of tyranny, when Scandiffio, Lee and Hurlbut and 
the rest cannot practice their profession in the District of 
Columbia. 

And then on November 6 a committee of the District of 
Columbia goes out to Chicago and gets further aid and com- 
fort. When they get there it is Dr. McGovern and Dr. Hooe 
telling West and Woodward what they came for, and they 
quote the very resolution in pursuance of which they come, 
the Stanton Resolution, and they recite from that resolution 
that it is the duty of the American Medical Association—what 
to do? Argue, persuade, debate? Oh, no. To oppose imme- 
diately with all. its might—and I tell you they are calling on 
great might—Group Health Association, and then, quoting 
again from that resolution: 

“Tt is the opinion of the Medical Society of the District of Columbia 
that it is the duty of the A. M. A.”"— 


what to do? To gather information? To disseminate it to 
people who inquire for it? 
“to combat vigorously Group Health Association.” 


At this meeting West assures them that the Trustees of the 
A, M. A. have given certain instructions, And what were 
they? “Instructions to oppose it.” He says the A. M, A. 
has not exhausted all its means and it has no idea of quitting, 
and I quote again: 

“Jt will continue fighting it every way we can,” 


It was not necessary for the defendants to go to Chicago 


and have this talk, because the A. M. A., as it boasted j 
had already been in this plan of oppression even eon 
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District Medical Society got very active, because West wrote 
to Poling on December 4: 

“The A. M. A. has done everything that it could do to oppose the 
organization and the operation of the Group Health Association in the 
District of Columbia. The A. M. A. became active in this matter before 
the Medical Society of the District of Columbia began its efforts in 
opposition.” 


And in that letter is given other reasons as to whether 
this evidence had anything to do with the conduct of gentle- 
men who observed the golden rule and the Ten Commandments, 
and it is this: 

“That if Group Health is successful.” That is what they feared. Not 


that it will be unsuccessful. ‘—the private practice of medicine in the 
city of Washington will be largely destroyed.” 


And at this same meeting the delegates from Washington 
bring to the A. M. A.’s attention this hospital situation. They 
tell them that the executive committee has recommended that 
a letter be addressed to the medical boards of the various 
hospitals calling attention to H. O. L. C., and insisting that 
the hospitals take notice of it and, among other things, calling 
attention to the fact that physicians employed by such groups 
are not acceptable to the Medical Society of the District of 
Columbia; and in reply to Dr. McGovern’s question as to 
whether they might control the hospitals West merely expresses 
his opinion that there is some doubt about it, and he is 
recorded as saying, “It is reasonable that they should do it.” 

Now, I ask you, ladies and gentlemen, if those statements 
of the defendant West which I have read, and there are other 
statements like it in the record, are consistent or compatible 
with his testimony on the stand that all he in the American 
Medical Association was interested in doing was simply acting 
as a collector of facts which they would disseminate to inter- 
ested people. If that is all they were doing, don’t you agree 
that he used very strange language indeed? 

The defendant Willson, you will remember, testified that 
he never cared for section 5. He objected to sending the Sprigg 
letter. Now, what were his objections? His testimony tells 
you, and I quote: 

“My own personal feeling was that this method of approach to the 


hospitals in connection with G. H. A. was inexpedient and calculated to 
engender friction rather than any real assistance in the problem.” 


He didn’t like the letter because he didn’t think it would 
work, because of the method. He preferred another, which 
you will see, and another member said he thought this letter 
would cause a lot of uncomplimentary comment against the 
Medical Society and the profession generally by the lay boards. 
He felt that this information should be conveyed to them orally 
when they would have nothing to fight back with. And that 
is the reason the letter was abandoned for the November 3 
resolution of Willson, seconded by Christie, and passed by the 
Society itself. 

And let me go back to that resolution one moment, because 
do you need anything more? 


“Wuereas, The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group Health 
Association, if it can prevent patients of physicians in its employ being 
received in the local private hospitals; and 


“Whereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 
lay boards of directors, except through its control of its own members 
serving on their medical staffs’— 


and believe me that is plenty. You see, the approach is to 
be made through the medical staffs, because they can turn a 
doctor down and pretend it is on his qualifications. They can 
camouflage to the nth degree, without even anybody knowing, 
perhaps, that he is connected with Group Health. And then 
he points to this Section 5; and then the resolution adopted by 
the Society is: 


“Resolved, That the Hospital Committee be” 


—and that is omitted by the defendant Warfield— 


“and is hereby directed to give careful study and consideration to all 
phases of this subject and report back to the Society, at the carliest 
practicable date, its recommendations as to the best way of bringing this 
question to the attention of the medical boards and boards of directors 
of the various Jocal hospitals in such a manner as to insure the maximum 
amount of practical accomplishment with the minimum amount of friction 


and conflict.” 


is i i ittee? Because the 
5 it referred to the hospital committee 
ian ‘cornea is composed of one member from each one 
of the local hospitals and they can get to the medical boards, 
and the medical boards can adyise the directors. But at this 


early date, at that very meeting, one of the members of the 
executive committee reported that every hospital in the city 
Was cooperating with the medical profession against Group 
Health Association, with one exception. Bear in mind there 
was no question of qualifications of doctors then. And on 
November 11, at a meeting attended by one of these defendants 
from the A. M. A., this hospital committee brings in its report, 
and its report is innocuous; it is useless, it doesn’t reach the 
problem. His report is Group Health patients should he 
admitted but they should be treated only by members of the 
courtesy staffs of the hospitals. Why, of course, no one could 
ever pretend otherwise, except in an emergency, but the point 
was that there was no assurance that Group Health doctors 
would not be on the courtesy staffs, unless something else was 
done; and Yater, the defendant Yater, pointed that out, and he 
moved to recommit that as not going far enough because it 
didn’t give assurances that the members of Group Health staff 
were not on the courtesy staffs, and then and there the president, 
Neill, reported that there were at least two doctors who were 
members of the Society, Lee and Scandiffio, on G. H. A.’s staff. 

You will remember that just about that time the proceedings 
got under way for the expulsion of Lee and Scandiffio, but if 
they could get through a rule like the rule of the Mundt Reso- 
lution that confined the courtesy staffs to their own members, 
then all they had to do is see that no Group Health doctors 
got in their Society, and those in got out; and then they have 
something; and just at this time you will remember the hos- 
pitals want definite instructions as to how to proceed. They 
know that Lee and Scandiffio are still members of the Society; 
they have them on the courtesy staffs of some of these hospitals. 
On November 10 the superintendent of Homeopathic sent, as an 
expression of its attitude, to the Society, as the attitude of that 
hospital against Group Health Association, the letter the defen- 
dant Custis, their chief of staff, wrote to Penniman on Novem- 
ber 9, saying that until approved by the District Medical 
Society, the Homeopathic Hospital could not enter into any 
arrangement with it. And the secretary of the Medical Board 
of Georgetown, on November 18, writes to the Society: 


“What is the opinion of the Society concerning the members who are 
now engaged with Group Health Association as regards to consultations 
by the hospital staff members, and admissions to the hospital for their 
patients?” 


And the answer is forthcoming on Dec. 1, 1937, when the 
Warfield committee comes back with a report that does mean 
something, and it is the rule of the Mundt Resolution, and it 
says it shall be recommended to the hospitals, and a “word to 
the wise is sufficient,” and that their entire staffs shall be 
confined to members of the District Medical Society, or the 
other local societies of the A. M. A. 

Now, then, they have something. All they have to do is to 
see that Lee and Scandiffio get out, and none of the staff get in. 

Let us see what the A. M. A.—let’s catch up on the A. M. A. 
Let me show you that from August 1937 to November 1937, 
while this conspiracy I have described was at its height, the 
defendant Cutter, the secretary of the Council on Hospitals of 
the A. M. A., was hard at work on five of the Washington 
hospitals that had not been inspected for years previously, to 
make them adopt this same rule of the Mundt Resolution; and 
he succeeded in every instance. and he did it by courteous 
phrases in the first instance, because that was all that was neces- 
sary. If they didn’t come along he could withdraw their regis- 
tration, their approval for intern training; he could bring down a 
dire catastrophe on any hospital that resisted. So, in wielding 
the big stick, all he had to do was speak softly, and he 
employed a formula that had worked well in other places, and 
which he boasted had worked well. He wrote: 


“What possibility, if any, exists for the observance of this recommen- 
dation in the Washington Sanitarium and Hospital?” 


They write back: 


“Each application for staff appointments calls for the Medical Society 
to which the applicant belongs. Would this meet the requirement of the 
resolution?” 


They are not in doubt as to whether it is a requirement. 
And Cutter writes back: 


“The intention remains that of hospitals stipulating membership as the 
basis for the assignment of hospital privileges.” 


Well, here is one, and he was not invited down here by the 
Washington Sanitarium to inspect it. 
He writes the same formula to Georgetown, and gets back: 


“The executive staff ruled at its last meeting that no physician shall 
he nominated or elected to any staff of the hospital unless he is a member 
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of his local Medical Society or the A, M. A. Members who are already 
on the staffs specified by you as not meeting these requirements will be 
notified to qualify within the year,” 


Here is another one. 

Providence, another hospital, the same formula—and he gets 
another. You will remember Providence. He says: 

“As matters stand now, we believe quite likely that when this statement 


is submitted to the Council at its regular meeting early in November, 
internship approval will be withdrawn.” 


And the Providence superintendent writes back that: 


“No words can express my distress at the possibility of losing the 
A. M. A.’s approbation of our intern training school. Nothing will be 
omitted either by the staff, the hospital, or the superintendent to prevent 
what would prove to be a dire catastrophe to Providence Hospital, the 
loss of its accreditation for intern training.” 


And then he is told: 


“Members of the staffs who do not belong to the Medical Society of the 
District of Columbia have been contacted, and at the present time, all 
non-members have submitted their applications for membership, so that 
now, with those exceptions, all members of our staff are members of the 
A. M. A. or affiliated with its constituent societies.” 


The same thing at George Washington Hospital : 


“The problem then is reduced to three members of the clinical staff, 
and I feel that this number will be reduced very shortly.” 


Now, Columbia Hospital. The same formula. No response. 
He follows it up. It is not simply a suggestion; he follows it 
up. Eventually, back on November 5, we have the following: 


“ 


As for the demand that ‘physicians on the staffs . . . should be 
limited to members in good standing in their local county medical 
societies,’ it meets with the approval of the Medical Board as regards 
future appointments. So far as known, all present members of the staff 
of this hospital, except one, are members of the District Medical Society.” 


There is no doubt but what that formula and that follow-up 
was a demand and a requirement and was very effective, what- 
ever anybody may say. 

Cutter himself had said—and this is in connection with the 
use of the formula elsewhere— 

“It has not been necessary to take drastic action against any hospitals 
on the basis of the membership resolution of the House of Delegates 
since prompt results have usually been obtained by less formidable action 
on the part of the Council.” 


Cutter himself had said that the purpose of the Mundt Reso- 
lution was—and I quote: 
“to smoke out from the staffs of some hospitals certain men who were 


regarded as objectionable but whom the hospital felt a delicacy in 
removing.” 


Cutter himself had said—and I quote him: 


“The Council on Medical Education and Hospitals will, without ques- 
tion, adhere to the instructions of the House of Delegates in requiring 
that hospitals . have on the staff only physicians that are mem- 
bers of the County Medical Society.” 


Cutter himself had said: 


“We have used this same method with respect to quite a number of 
hospitals and the response has, in almost all instances, been completely 
satisfactory.” 


You, I am sure, will recall how Dr. Cutter finally admitted 
on the stand, under cross examination, that after those doctors 
out in Chicago had been expelled because they had a prepayment 
clinic, which was objected to on the ground that it was contrary 
to sound public policy, whatever that may mean—I ask you, 
who in the world ever entrusted to any private corporation the 
power to affect public policy without ever bothering to define 
it or to set up standards to guide anybody in observing it? 

You will recall that after that happened he admitted on the 
stand that he wrote to every one of the private hospitals in 
Milwaukee in turn, first letters, and then follow-up letters, until 
those doctors who had been expelled were no longer members 
of the staffs of any of those hospitals. I asked him: 


“O.—And you don’t attribute that result in the slightest degree to your 


efforts? 
“A,.—I do not say that. I think it may have affected it.” 


He gets this letter in July 1938 from the last hospital that 
held out, Mount Sinai: 


"Drs. A. L. Curtin and H, F, Wolters were removed from the active 
staff of Mount Sinai Hospital and courtesy privileges were withdrawn 
from these two men, as well as from Drs. Sullivan, Reuth and Dahlwig, 
in accord with your letter dated July 14, 1938 and telephone conversation 
held with you on Friday, July 15, 1938,” 


And in the light of that evidence of his activities and what 
he said as to the results he accomplished, can you believe for 
one moment that Cutter did not intend to hang over the 
heads of the Washington hospitals a threat of ruination if 
these hospitals should open their staffs to G. H. A. doctors— 
unless they subordinated themselves and violated their trust 
and made themselves the slaves and the followers of the behest 
of these organizations? 

And the Warfield committee which, on Dec. 1, 1937 embarked 
on the same program of achieving compliance with the Mundt 
Resolution in the other hospitals in Washington, achieved similar 
success. 

The Hospital Committee went to work, and I will show you 
its favorable report on the results of its activities; and when 
the December 1 resolution came to Garfield Hospital the defen- 
dant McGovern, secretary of the Medical Staff, responded, 
and he told the District Medical Society in January 1938 that 
the “present policy in force at Garfield is in conformity with 
the provisions of” the December | resolution. 

By “present policy” he means the present policy, Macatee 
to the contrary notwithstanding, because the questionnaire for 
Garfield, with Warfield himself on the staff of that hospital, 
reported that at that time there were only 75 per cent of the 
membership of the courtesy staff who were members of the 
District Medical Society, but that this requirement was exacted 
of “all recent appointments.” 

So there is no doubt but what Garfield fell into line because 
of this resolution. 

President Taylor of Sibley Hospital, who had responded 
favorably to the White List, responded equally fayorably to the 
December 1 resolution. He writes—and I quote: 

“There are no changes in the Council’s personnel in contemplation at 
present, but should such contingency arise, you will know that proper 
regard will be paid to the wishes expressed in the aforementioned 
resolution.” 


So that when the Group Health Doctors come up, Sibley is 
ready for them. 

With respect to Children’s Hospital, on Dec. 6, 1937, four 
days after the receipt of the December 1 resolution, it amended 
its by-laws to require courtesy staff members be members of 
the District Medical Society. 

Emergency Hospital. You remember the testimony, that that 
was the one that had a rule from April 1936. You will also 
remember the testimony of Sandidge, and also from Mitchell, 
that it had not been strictly enforced. 

In June 1938, after receipt of the resolution and after these 
activities of the Hospital Committee it began a policy of strict 
enforcement, resolving— f 


“That the Courtesy Committee carefully check the list of doctors who 
have been given courtesy privileges at Emergency and who are not 
members of the D. M. S., (or their local medical society in the case of 
physicians who are nonresidents of the District), and that these members 
be notified that they must join the Medical Society or the hospital will be 
obliged to revoke their privileges.” 


That was after those activities. Although it was not strictly 
enforced, it was very strictly enforced with regard to Group 
Health Association. 

You remember that Lee, when he joined Group Health Asso- 
ciation, tendered his resignation from the District Medical 
Society. I think that was on October 31. And will you 
believe it!—he received from Emergency notification that his 
privileges were withdrawn on the very next day. 

Oh, yes; there was strict enough enforcement for the Group 
Health Association doctors. 

Tue Covurr:—If it is agreeable to you, Mr. Lewin, we will 
take a short recess. 

Mr, Lewin:—Will that be counted against my time? 

Tue Court:—I do not think so. 

Mr. Lewin:—I am agreeable. I would love to have a recess. 

(A brief informal recess was taken, at the conclusion of which 
the following proceedings took place:) 

Mr, Lewin:—When we recessed I was calling the jury's 
attention to the documentary evidence which shows the success 
that the Hospital Committee had with respect to the enforce- 
ment of the Mundt Resolution, that courtesy staff privileges 
were to be confined to members of the defendant corporations. 
I told you about Garfield's response, about Sibley's response, 
about Children’s Hospital’s amendment four days after they 
got the resolution, and Emergency Hospital’s response. 

On Dee. 21, 1937, on a motion of the same defendant Custis, 
who had written that letter to Group Health Association that 
they could have oi teae to do with them because they were 
not approved by the District Medical Society, Homeopathic 
Hospital for the first time adopted this rule. And I caution 
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you that the questionnaire makes a mistake as to that and says 
that the rule started on Jan. 1, 1937, when it clearly means 
Jan. 1, 1938. It is the usual mistake in the entry of the year, 
because there was a resolution adopted for the first time in 
December of 1937, confining their staffs to members of the 
defendant corporation, pursuant to the behest of the defendant 
corporation, 

So you will see that Cutter’s activities accounted for five hos- 
pitals, Columbia, George Washington, Providence, Georgetown 
and Washington Sanitarium. There is documentary evidence as 
to Emergency, Homeopathic, Sibley and Children’s hospitals; 
and I will show you later the report of Warfield on his check- 
up, that he had them all except three. He was wrong about it, 
because he meant Columbia, George Washington, and Sibley; 
and here they are (indicating). He said he found them all 
cooperating against Group Health Association. And so they 
were. 

What difference does it make with regard to the qualifications 
of a Group Health doctor in his application to any of these 
hospitals? He could have had the qualifications of an Osler, 
and he would run his head up against this stone wall; he would 
be denied membership on the hospital staffs, would be denied 
courtesy privileges at the hospitals regardless of his qualifica- 
tions. 

Does that not make all these insinuations about Dr. Selders’ 
qualifications totally beside the point? 

Just as the Society was concerned in the fall of 1937 as to 
whether the White List had taken effect, just so we find them 
in the early part of 1938 still demanding that assurance be 
made doubly sure, because the defendant Yater comes back and 
says, at the meeting in the early part of February, that George- 
town, among others, has some doubts as to what to do with 
members of the G. H. A. staff who were formerly members of 
the District Medical Society; that they were in a dilemma as 
to how to proceed. 

And the defendant Hooe, chairman of the Disciplinary Com- 
mittee, was quick with his suggestion that a letter be prepared 
warning them if they did not observe the White List, and he 
now suggests 


“that a committee of the Society should go around among the hospitals 


and attempt to get them to outline a policy of disapproval of the 
needs Be NE 


And then the defendant Mattingly presents a resolution; and 
he is the defendant, you will remember, who wrote to the Grand 
Jury boasting of what he had done, and you remember that he 
said in that letter—and can you want any more than this on the 
issue of fact that I have suggested? 


“TI frankly admit the following acts of professional leadership, success- 
fully accomplished.” 


Professional leadership? 


“T personally raised the question and forced the issue of compelling 
wavering or undecided hospitals” 


Compelling, mind you! 
“to deny courtesy privileges to staff members of Go weAsa. #2 «2 
Successfully used my position as a member of the Medical Council to 


prevent Dr. Raymond Selders from receiving courtesy privileges at 
Sibley Hospital.” 


Not only did he use his influence at Sibley on the Medical 
Council against one man, but he raised the question and forced 
the issue—by reasonable persuasion and debate? By “compel- 
ling wavering or undecided hospitals to deny courtesy privileges 
2 ak See unqualified men?—‘“to staff members of 


And this was his resolution. This was in February 1938: 


“That the proper agency of the Medical Society be instructed to present 
at our next stated meeting the facts relating to the present status of 
Group Health physicians at the various Washington Hospitals preliminary 
to appropriate disciplinary action, in event any hospital has ignored the 
Medical Society’s wishes in the premises.” 


Preliminary to appropriate disciplinary action against these 
independent hospitals, if they had ignored the wishes of the 
defendant. : : 

And that resolution is not to be lightly brushed aside as some 
man’s blundering overstatement. Oh, no. It is taken seri- 
ously by the Executive Committee and is referred to what com- 
mittee? The Hospital Committee—the same committee headed 
by the defendant Warfield and a member of which was on the 
staff of each one of the hospitals. A questionnaire was sent 
out by Warfield to every member of that committee to report, 
and those questionnaires are in evidence, 
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They start off with a question about Group Health Associa- 
tion, and they ask, “What is the policy of the hospital? Is it 
favorable to the policy of the District of Columbia Medical 
Society?” 

And every one of them replied in the affirmative. 

The whole questionnaire was addressed to the Group Health 
Association problem; and when those hospitals were reporting 
as in favor of the policy of the District Medical Society they 
were in favor of the policy that I have described to you, ladies 
and gentlemen. 

Only two of them reported on those questionnaires that there 
were members of Group Health Association on the Hospital 
Staff at that time. Sibley Hospital reported that Dr. Scan- 
difio was then on the Courtesy Staff, and you will see from 
Warfield’s report, in a moment, how that institution had assured 
the chairman of the Hospital Committee of the District Medical 
Society that steps would be taken to deny that doctor his 
privileges. 

The Homeopathic Hospital questionnaire was made out by 
the Hospital Committee representative, Dr. Birdsall, and signed 
by the Superintendent of that hospital, reporting that Lee and 
Scandiffio had privileges. They were under the misapprehen- 
sion that Lee was still a member of Group Health Association, 
but he had resigned under circumstances that you will remem- 
ber. This questionnaire was signed by the superintendent and 
reported that— 


“future action regarding them awaits the action taken by D. C. Medical 
Society.” 


And then—I quote: 


“The hospital wants to cooperate with D. C. Medical Society. Would 
like advice about course to pursue regarding applications from patients 
holding Group Health Association. Also regarding consultations in such 
cases,”” 


And so, on March 28, 1938 the Hospital Committee of the 

defendant Society, through the defendant Warfield, was enabled 
triumphantly to report complete success: 
“that at this time, the majority of local private hospitals contain in their 
by-laws a provision that a physician in order to practice in the hospital 
must be a member or qualified for membership in his or her local medical 
society. All of the local private hospitals are cooperating fully with the 
Medical Society in respect to Group Health Association, Inc. At the 
present time only one of the local hospitals has on its staff list the name 
of a physician connected with Group Health Association, Inc.” 


He must have been referring to Sibley, or it might have been 
Homeopathic Hospital. The tabulation that was offered in 
evidence showed Sibley having Dr. Scandiffio there. 

“This hospital does not revise its staff list annually, as do the other 


hospitals, but it has assured the chairman of the Hospital Committee that 
steps have been taken to deny this physician hospital privileges.” 


Ladies and gentlemen of the jury, this (indicating) was 
shown you before, and I am not going to burden you with it 
again, but it is a photostatic copy of the report from which I 
have just read and it recites these resolutions that I recited 
to you this morning, beginning with the November 3 resolution 
which started the action with the hospitals, and the resolution 
that Mattingly had offered, referring to appropriate disciplinary 
proceedings against any hospital which should ignore their 
wishes; and when it was written, you remember that in the 
second paragraph we find this: 


“In an effort to hinder the operation of Group Health Association, 
tier in the local private hospitals the Medical Society adopted a reso- 
ution.” 


That is stricken, and in the handwriting of Warfield—this 
was offered against Warfield alone—appear, instead of “hinder 
the operations of Group Health Association,” which were the 
words of the resolution, the following sanctimonious words: 


“To maintain the high standards of practice.” 


When it comes to the first paragraph on the second page he 
strikes out these words: 


“preliminary and appropriate disciplinary action in event any hospital 
had ignored the Medical Society’s wishes.” 


Those sanctimonious changes from what he really meant were 
made in the Executive Committee when he made his report, 
because the minutes of the Executive Gommittee show that this 
resolution was adopted “with slight changes which pertain to 
paragraph 2 and paragraph 3.” And here they are (indicating). 

It was adopted by the Executive Committee on March 28 
and was reported to the Society on see 6, and it was adopted 
by formal vote of the Society on April 6, when a representative 
of the A. M. A., one of the defendants, was present when the 
action was taken. 
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In the light of that evidence, unimpeached and unimpeachable, 
proceeding from the mouths of the defendants themselves, and 
written down to be preserved contemporaneously and currently 
with the event, could there be any reasonable doubt on the 
narrow issue that here was a plan to take concerted action to 
hinder the successful operation of Group Health Association— 
I use their own words—“by preventing patients of physicians in 
its employ being received in the local private hospitals’? 

Just for a moment or two I would like to turn to the evi- 
dence that corroborates everything that I have said, proceeding 
from the hospitals themselves. Bear in mind, ladies and gen- 
tlemen, the hospitals are not defendants in this case. They 
were in a hot spot. Whatever their independent wishes may 
have been, they certainly were unavailing, in the face of this 
kind of pressure backed up by real power. 

When we turn to the hospital records themselves what do 
we find? Was Dr. Selders kicked out of the hospital because 
of his qualifications? I wish I had time to recite to you what 
the record shows as to his qualifications. 

He had five degrees from higher institutions of learning. I 
would like to refresh your recollection as to his practice for 
seven long years in Houston as a surgeon; as to his postgrad- 
uate work in the postgraduate school of the University of 
Pennsylvania; the receipt of his Master's degree in Surgery; 
as to his splendid record at the Worcester City Hospital—Mr. 
Castle’s gossipy letter, based upon hearsay on hearsay, to the 
contrary notwithstanding; as to the fine things that were said 
about him, including that which was said about him by the 
secretary of the Harris County Society, in the same letter that 
said they were going to bring disciplinary proceedings against 
him; as to his fine qualifications as a general surgeon, as Dr. 
Brown reported to Mr. Penniman when he was employed. 

But time is limited, and let me pass now for a moment to the 
kind of evidence that they put into the record regarding Dr. 
Selders. This writing of Castle’s based on what somebody 
named Higgins, whom nobody knows, says that somebody at 
ip uecesies City Hospital said that one of the Sisters said about 
him. 

Just contrast that kind of miserable muckraking, uncor- 
roborated, hearsay on hearsay, with the evidence which we have 
put into the record, and I ask you whether a doctor who is 
impressed with that kind of thing comes nearer than the Group 
Health Association doctors to violating true ethics. The con- 
duct of a gentleman, regard for the Ten Commandments and 
the Golden Rule? Oh, no. All these facts we have gathered 
together in his favor were brushed aside and they content them- 
selves with hiding behind the Castle letter, which comes some 
months after the hospital had acted against him, and the report 
from the Washington Academy of Surgery and the Washing- 
ton Gynecological Society—organizations with high-sounding 
names—reports that could not have been written, as the evi- 
dence shows, following the tenets of Hippocrates, but the tenets 
of hypocrites, basing their recommendation on no interview 
with him, no chance for a hearing. No one had seen him 
operate; not even bothering to read his references in the hos- 
pitals; based, in the Washington Academy of Surgery, on this 
documentary evidence, a letter which they thought so damned 
him with faint praise that they did not consider his other 
references. 

They call attention to the fact that Dr. Moore had not 
responded, when they must have known that he could not 
respond, when he was addressed at Hugo, Oklahoma, and was 
in Houston, Texas. ; 

And the decision was reached, ladies and gentlemen, in a reso- 
lution by the Washington Academy of Surgery on December 10, 
as shown by the minutes, a resolution presented by Dr. Sager 
who was on the Hospital Committee of the District Medical 
Society, which said that they should consider his ethics, the 
ethics of the applicant—again, this same old word—as defined 
by the American Medical Association. 

The Washington Gynecological Society was worse, No ref- 
erences were written to. No references read; no interviews; 
no seeing him in operation. Merely two miserable gossipy 
letters that any of us would be ashamed of—a letter from Berry 
to Bullard. There is no evidence that the committee even knew 
who Berry was. He was reporting some gossip he had heard 
about him in Worcester. And then there was the letter in 
which they place most of their reliance, which. is the letter 
from Johnson which betrays on its face that it is nothing but 
hearsay, that Johnson does not know this gentleman; and the 
worst thing he can say about him is that he is the kind of 
fellow who is likely to get in most anybody's hair. : 

Have we not come to a sorry pass when all these high- 
sounding tenets are directed to the preventing of any, chance 
of a man for a livelihood? And yet that is what this high- 
sounding society puts out as the basis of its recommendation 
against these gentlemen. Nothing more. 
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But the true situation was the treatment of the patients. 

You have heard about the qualifications of Dr. Selders. I 
told you about Dr, Scandiffio, the Homeopathic and Sibley staffs 
and the fate that awaited him, without any whisper about his 
qualifications. You remember Dr. Price, a defense witness, who 
criticized Group Health Association after he left it and was 
confronted with his prior inconsistent statement when he was 
with it, and how he had applied to Homeopathic Hospital 
and had not received even an answer. He applied in the spring 
of 1938 and got no answer at all, and he was not admitted to 
any hospital in Washington during the whole period of the 
conspiracy; but on the day before the indictment was returned 
the Medical Staff of Garfield approved him for membership— 
one day before this indictment came down. 

I told you about Dr, Lee and the report on the questionnaire 
from Homeopathic Hospital with regard to him— 

“Future action regarding him awaits the action taken by the D. C, 
Medical Society.” 


You will recall Dr. Hulburt. He was not a member of the 
District Medical Society, but he had privileges at Georgetown. 
He was called in by the superintendent while he was down 
there, while he was connected with Group Health, and was 
told that he could no longer come into the hospital or have 
any cases there. Then he resigned from Group Health. It is a 
wonder they all did not. How Group Health Association man- 
aged to survey this kind of an attack I do not know. But he 
resigned in April 1938 and in May he was reinstated. Free of 
Group Health he now becomes a qualified doctor, I suppose, 
in the Georgetown Hospital. 

He applied to Columbia Hospital, while he was a member of 
Group Health, for normal obstetrics, which means the ordinary 
delivery of babies without any complications at all. His appli- 
cation was tabled there, as the minutes show, so long as he 
was a member of Group Health Association; but after he 
resigned it became all right for him to deliver babies, and 
he was admitted into Columbia in June. 

And that fine, upstanding-looking professional man, Dr. Hal- 
stead—was there a breath against his qualifications? He told 
you on the stand that he applied in the summer of 1938 to 
Georgetown, Sibley, Providence, Emergency and George Wash- 
ington and, in the fall of 1938, to Garfield, but he was not 
admitted to any of them. Does it take from August until 
December to find out that Dr. Halstead is worthy to practice 
his profession in a hospital? 

You will remember Dr. Richardson who testified that he 
resigned from Group Health Association for fear of losing his 
hospital privileges. 

When you consider all those doctors who suffered the same 
fate, I ask you whether all this attempt to rest this case on 
some gossipy letters with regard to Dr. Selders being able to 
play musical instruments, and things of that kind, account for 
this unanimity. I wish I could quote to you, even at the risk 
of boring you a little more, minute after minute of those hos- 
pitals showing the real reasons regarding Group Health Asso- 
ciation. I wish I had time to recall to your minds the effect 
this kind of thing has on patients, upon private citizens, upon 
ladies like Miss Sarah Abbott, knocked down on the street, 
taken to a hospital, nervous, suffering pain, wanting a doctor 
in whom she had confidence, and being told, “You can have our 
doctors.” Or the case of Miss Stuart, sick enough to be hos- 
pitalized for three weeks at Garfield, and only permitted to 
have Dr. Selders there because they had not had time to get 
his revocation notice to him. 

I wish I could recall to your minds Mr. Hardin, taken with 
an emergency case of appendicitis in the middle of the night 
and denied his doctor, told that he could not have his doctor 
in any of the hospitals, He is rushed there, and what is he 
confronted with? By a memorandum from the admitting office 
of Sibley Hospital, prepared by its admitting staff pursuant to 
directions, listing the names of every one of the doctors, includ- 
ing Dr. Brown, associated with Group Health Association. 
These doctors are not to be allowed in at any time, 

I wish I could recall to your minds that dear old lady, Mrs. 
Austin, who was knocked down on the street and hurried to one 
of these hospitals receiving the same denial of free choice. And 
all this is based on ethics. One of them is that Group Health 
Association denies the free choice of physicians. I will ask 
you whether these patients’ free choice of physicians was not 
seriously impaired. 

I wish I had the power to bring to your minds the feelings 
that Miss Tew must have suffered when her doctor diagnosed a 
pain in the abdomen as an emergency case and was permitted 
to admit her. She was taken to her room and given morphine. 
Then, after she has gotten the morphine and the pain has sub- 
sided, a young resident or assistant resident who has been 
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practicing a year, I think it was, pressed on her abdomen, 
paying no attention to her blood count, which is indicative of 
infection and which read 14,500, which is double the normal, and 
paying no attention to her fever, and none of the other doctors 
bothering to come to see her—callers who called on the phone 
were told these things and her doctor in whom she had confi- 
dence was told it was not an emergency case. He had a right 
to bring her there if it was an emergency case. Oh, no. You 
can have these doctors and only these doctors. When she 
insisted on her free choice she must rise from her bed with 
the morphine effects still on her, nauseated and nervous, having 
nerved herself up to an operation, and she is permitted to leave 
the hospital in a half-fainting, nauseated condition. 

Ladies and gentlemen, you have heard this evidence. You have 
heard the defense, whatever defense it has. I ask you, in the 
light of the evidence which I have not over-stated—I have 
stuck to these notes so that you might have confidence in me—I 
ask you, when you come to your deliberations, that you can 
conscientiously say that whatever may be your personal feelings, 
you can do but one thing; that this evidence convinces you 
beyond a reasonable doubt that the narrow issue—not the red 
herrings—of a concerted attempt and a plan to oppress by the 
means that I have stated was engaged in beyond a reasonable 
doubt. 


ARGUMENT ON BEHALF OF THE 
UNITED STATES 
GRANT W. KELLEHER 


Mr. Kelleher:—May it please the court, and ladies and 
gentlemen of the jury: when I stood before you in my opening 
statement many weeks ago I told you that the Government would 
establish beyond a reasonable doubt that there is in this country 
today a large body of American people which either does not 
receive adequate medical care or which is oppressed by the 
heavy financial burden of the care which it does receive; and I 
can now stand before you and tell you ladies and gentlemen that 
not only has the Government established that fact, but it stands 
undisputed in the record in this case, and you must accept the 
fact as proved and undisputed that people with substantial 
incomes receive two and a half times as many physicians’ calls a 
year, spend twice as many days in the hospital, as people earning 
less than $2,000 a year; that only 14 per cent of the more 
fortunate receive no medical care as compared with 50 per cent 
of those in the low-income groups, despite the fact that it is 
well established and well recognized that the low-income groups 
are far more susceptible to sickness and disease. 

And so far as the uneven incidence of illness is concerned, you 
must accept as an undisputed fact that one tenth of the Ameri- 
can people bear over 40 per cent of the total medical bill, while 
six times as many bear less than 18 per cent. 

Those are the facts. Those facts rest on the doorstep of the 
organized practice of medicine; rest there because not only is 
there no evidence disputing the facts to which I have referred, 
but there is nothing to show that the private practice of medi- 
cine under the fee-for-service system has been able to cope with 
this serious social problem. 

There is evidence in the record, however, that there are some 
150 organizations throughout the country today making a sin- 
cere and conscientious effort to meet this problem. You have 
heard of some of them. You have heard of the Ross-Loos 
clinic, of the Endicott-Johnson plan, the Stancola in Louisiana, 
of the plans of the Northern and Southern Pacific railroads ; 
and from the mouths of the defendants themselves, either in 
their correspondence or from that stand, you have heard it 
admitted that some of these plans are manned by competent 
doctors; that some of these plans have given good medical 
service. 

What these plans are and what their purposes are you already 
know. Briefly, they seek to meet this social problem, which is 
very serious, first, by improving the quality of medical care 
and reducing the cost to the patient by combining the care in 
group practice, by both general practitioners and specialists, the 
effect of which is to give the patient the advantage of the joint 
knowledge of the group and, at the same time, to reduce the 
cost of the care by eliminating the unnecessary duplication of 
equipment and facilities which would inevitably result, as we 

know, if these doctors were engaged in private practice. It 
seeks to eliminate the heavy financial burden caused by the 
unpredictability of illness, by its system of per: iodic egal 
which entitles each member to complete and adequate medica 
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care, within limits, irrespective of the amount of care he needs. 
It is group practice on a prepayment basis. Whether it will 
succeed or whether it is the answer to the problem with which 
we are faced today is not for me to argue or for you to decide. 
Suffice it to say that on the record in this case the intents and 
purposes of this plan cannot be disputed, and on the record in 
this case it is also true that there is nothing revolutionary, 
nothing radical, no new ideology involved in these plans. Pre- 
paid medicine is over a century old; and the practical common 
sense appeal of group practice, the economies reached, the good 
sense of it, destroy any argument that there is anything extreme 
or radical about it at all. It has been indorsed by hard-headed 
business men, such as those men must be who run the Standard 
Oil Company of Louisiana and the Endicott-Johnson Shoe Com- 
pany. 

We have heard it said in this case that the medical profession 
alone is able to judge what is adequate medical care for you and 
me. On the record here I question whether the degree of 
Doctor of Medicine bestows any such ability with it. But 
assuming that it does, what is the answer of some of these far- 
seeing and progressive members of the profession? 

We showed you the report of the American College of Sur- 
geons, that body composed of eleven thousand of the leading 
surgeons in the country. What was their answer? They say 
prepayment plans furnish a reasonable expectation for providing 
more adequate medical care to the American people and that 
experimentation with such plans should be continued. 

We showed you the results of a committee on the costs of 
medical care. Fifty leaders in economics, sociology, public 
welfare and medicine, twenty-five of them from the medical 
profession. What was the answer? Seventeen of those doctors 
endorsed the majority report which recommended experimenta- 
tion with these plans. There is an answer from the profession 
itself to any claims that these plans seek to destroy the private 
practice of medicine. 

We have in evidence Exhibit 104 for the Government which 
has been referred to as the prospectus for Group Health Associ- 
ation. There is no evidence to show that it directly ties up 
into the G. H. A., but it is sufficient to say that G. H. A. is a 
small scale model of what is described in this prospectus. 

This prospectus contemplated a plan which would involve 
seventy-five thousand of the population of Washington. As 
you know, Group Health Association is far more modest than 
that. But suffice it to say that in this prospectus are detailed 
the objectives and the methods by which those objectives can 
be achieved by Group Health Association. 

Let me refer for just a minute to the foreword in this pro- 
spectus, because here is what Group Health Association was 
seeking to accomplish and here is all that the defendants knew 
that it was seeking to accomplish when they first decided to 
oppose it: 

“The aim of this plan is to make available to Federal employees in 
Washington and to their families adequate medical care, both preventive 


and curative, to provide this care at moderate cost and to place that cost 
on a regular budgetable basis within the means of the group to be served.” 


There is the outline of the purposes of Group Health Asso- 
Ciation. 

To achieve that purpose Group Health Association adopted 
the successful plans detailed in this prospectus and followed 
them—the plans of the Ross-Loos clinic, of Endicott-Johnson: 
and of Stanocola. In so doing it decided that it would be 
necessary in order to achieve the economies which such plans 
contemplated to have a full-time salaried staff; and here is the 
plausible explanation of the reasons set forth in this prospectus 
which is in evidence: 


“The pros and cons of provision of service by a staff of salaried 
physicians have been carefully considered. The disadvantage of salaried 
service is that it does not permit the patient to go to any physician he 
may select, but limits his choice to the physicians who are members of 
the staff. It is believed that this disadvantage is at a minimum in the 
case of the population of Federal employees, since many, being new- 
comers in the city, have no affiliations of long standing with physicians. 
In any case the disadvantage is more apparent than real. Actually the 
average layman generally chooses his physician on the basis of hearsay 
and is not qualified to judge competence. With a salaried staff the 
patient receives care from a selected group of physicians chosen by a 
chief of staff on the basis of their professional qualifications and compe- 
tence. Furthermore, only in salaried group practice is it possible to 
have a desirable degree of professional supervision of service and ready 
consultation of one physician with another. Finally, only on this basis 
can the economies flowing from organization be achieved,” 


It is plausible and reasonable; something about which rea- 
sonable men might disagree, certainly, but certainly nothing 
irrational or unreasonable about it. 
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So Group Health Association decided to incorporate in its 
prepayment plans the idea of a salaried staff of doctors. 

Group Health Association was intended merely to give to 
the employees of an agency of the Federal Government the 
benefits which businesses like the Standard Oil Company of 
Louisiana, the Endicott-Johnson Shoe Company, the Northern 
Pacific Railroad Company and the Southern Pacific Railroad 
Company had achieved through similar plans—to give to the 
Government employees the same benefits that were given in the 
railroad yards and shoe factories of the country. 

What was the attitude of the American Medical Association 
concerning these plans? I say to you that on the basis of the 
record in this case the conclusion which you must draw is 
inescapable: the American Medical Association opposed these 
plans as far back as 1932 and fought them with everything at 
its command. It did so because it had to do so. It did so 
because the governing body of the American Medical Associa- 
tion had declared that it must. 

We proved to you that in 1933 the House of Delegates in 
formal assembly adopted, as expressive in principle of the views 
of the A. M. A., the minority report of the Committee on Costs 
of Medical Care, the report which opposed and violently criti- 
cized these plans. The American Medical Association violently 
excoriated the American College of Surgeons one year later 
through its House of Delegates for the report which that body 
issued endorsing such a plan; and in 1934 the same governing 
body of the American Medical Association adopted ten funda- 
mental principles. They were called that by the Board of 
Trustees. That was done to control any experiment to supply 
more adequate medical care to people with limited means. One 
of those principles categorically prohibited group practice because 
it requried that any plan embrace within it all of the physicians 
in the locality to be served. It unequivocally forbade contract 
practice in these plans; and it is undisputed in the record at 
this time. 

How, then, could the American Medical Association do any- 
thing different than oppose Group Health Association? And 
it did oppose it from 1932 throughout the period of the indict- 
ment to 1938. Doctors were expelled in Texas, California and 
Wisconsin. They were threatened with expulsion in Cincinnati, 
Ohio, for participating in these plans. Trinity Hospital lost its 
registration. The Milwaukee hospitals were compelled to exclude 
from their staffs members of the Milwaukee Medical Center. 

There can be no real issue on the question of the attitude 
of the American Medical Association concerning these plans. 
As one of the doctors is quoted in the minutes, the American 
Medical Association and organized medicine have fought these 
plans tooth and toe-nail. 

Ladies and gentlemen, do not believe for a moment that these 
constituent and component bodies of the American Medical 
Association were free to decide for themselves what was ethical 
or unethical. The House of Delegates had spoken; the Judicial 
Council of the A. M. A. had spoken and declared these plans 
unethical. The constitution and by-laws of the A. M. A. pro- 
vide that the Judicial Council shall be the final arbiter on mat- 
ters of ethics; and Dr. West told you that every constituent 
body of the A. M. A. except one, and every component body, 
had agreed to abide by those principles of ethics in the con- 
stitution of the Medical Society; and the Medical Society of 
the District of Columbia adopts those principles of medical 
ethics. The House of Delegates is the body which lays down 
the principles which shall control; and with the Judicial Council 
interpreting those principles of ethics it is as absurd to say that 
the Medical Society of the District of Columbia is free to inter- 
pret those principles, independently of the A. M. A.,, as it is 
to say that this court here may ignore the interpretation placed 
upon a statute by the Court of Appeals of the District of 
Columbia. ; 

Now, let me come to the attitude toward G. H. A. I think 
the evidence shows beyond question—and I am going to try to 
demonstrate it to you now—that the American Medical Asso- 
ciation and the Medical Society of the District of Columbia 
opposed this plan of G, H, A, from the moment they had the 
first inkling of it. The first evidence of knowledge is the letter 
from Dr. Ireland to Dr. Cutter in which he told of the H. O. 
L. C. scheme and said: 


“The local doctors are going to be wised up.” 


And the evidence shows that they were. In the month of 
May there was a series of conferences between Dr, Glenn i 
Jones and the defendants Christie, McGovern, and two others, 
and before May 16 when Dr, Glenn I. Jones had merely 
explained that this plan involved prepayment, with a salaried 
staff, these doctors had taken the position that they were 
opposed to it and that the Medical Society was opposed to it; 
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that no doctor could take a position on the salaried staff of that 
organization and still remain a member of the society, and that 
the organization could not expect members of the Society to 
consult. 

That, ladies and gentlemen, was as early as May 16, 1937, 
before there had even been a formal meeting of the Medical 
Society with reference to it; and the minutes of those meetings 
further tend to substantiate the position of the Government in 
this case, that the opposition to G, H. A. occurred from the 
start, and that the circumstances which were later developed 
and the facts which were later developed had no influence on 
the decision of these gentlemen to oppose this plan. 

You will recall the minutes of the first meeting. At that 
meeting, which was specially called to consider G, H. A.,, 
Dr. Verbrycke got up and read this prospectus, and that was 
the knowledge which these defendants had. 

After he had read the prospectus Dr. Mattingly got to his 
feet and said, “We have two weapons at hand: one, to forbid 
consultation, and, two, to deal with the hospitals by failure to 
put them on the approved list if they cooperate with G. H. A.” 

Then a committee was appointed, a committee of six, including 
the defendants Hooe and McGoyern, with the defendant McGov- 
ern as chairman, to consider this plan in cooperation with 
Dr. Verbrycke’s committee, the Committee on Medical Eco- 
nomics. 

Bear in mind that here is what they had (indicating)—this 
prospectus describing Group Health Association. That commit- 
tee reported through Dr. Verbrycke, three weeks later. What 
was its report? This was before they had ever seen, so far as 
this record goes, any of the representatives of Group Health 
Association. The report was this, that it involves prepayment; 
it involves a salaried staff. Therefore it is not ethical, and no 
member of the Society may have anything to do with it as at 
present constituted. 

That was the report, as early as June 21, 1937. At the same 
meeting Dr. Mattingly rose again to his feet and got his sug- 
gestion across again, that the two ways of combating this plan 
were, one, by disciplining members, and, two, by dealing with 
the hospitals. 

At this meeting it was also decided that Group Health Asso- 
ciation should be invited to the next meeting of the Executive 
Committee. Mr. Penniman and Mr. Zimmerman came. The 
plan was laid before them. It involved prepayment; it had a 
salaried staff. They were told they were going to rely on the 
Medical Society for consultants. They were told how it was 
financed; and the H. O. L. C. had made an appropriation for 
two years to get it started. That is in the minutes of the first 
meeting with G. H. A. 

What did the Medical Society members do? What could 
they do? They had prejudged that plan. G. H. A. did not 
know it, but the evidence now shows that they came over there 
to talk with the Executive Committee when that committee had 
already adopted the Verbrycke report as the policy of the 
Executive Committee, and had already decided that G. H. A. 
was unethical and that they were going to deal with it as “at 
present constituted.” What more could they do than what 
McGovern did?—and that was to intimate that G. H. A. would 
not be acceptable, by calling their attention to the fact that it 
did not permit free choice of physicians. 

At that same meeting the evidence shows it was decided to 
have another meeting between representatives of the Society 
and Group Health Association; that is, the board of trustees of 
Group Health Association. G. H. A. willingly agreed. 

After Zimmerman and Penniman had left, the minutes show 
that in discussing the function of this committee that was to con- 
fer with G. H. A. it was explained that all that the committee 
should do would be to go over and feel them out—and those 
are the very words—feel them out and see if they would adopt a 
different plan, a plan which would involve the use of Medical 
Society doctors, drawn through a panel of those doctors. That 
was the purpose of that meeting. No question of cooperating 
with G. H. A. as it was. That was settled in June. Now the 
sole and only purpose was to see whether they could not change 
the plan, to take the heart out of it, and save’ for themselves 
- business which they feared G. H. A. would take away from 
them. 

I think I have reached a point now, your Honor, where a 
recess might be taken. 

Tue Court:—Very well. We will take a recess at this time 
eee ladies and gentlemen of the jury. Please take note 
of that. 

(Whereupon, at 12:20 p. m. a recess was taken until 1:20 
p. m. of the same day.) 
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Apri 2—AFTER RECESS 


The proceedings were resumed at 1:20 p. m., at the expira- 
tion of the recess. 

Mr. Kelleher:—Ladies and gentlemen, when we recessed at 
noon, I had just completed discussing the fact that the District 
Medical Society, through its executive committee, had decided 
as early as June 21 to oppose G. H. A. unless it changed its 
plan of having a salaried staff, and that they came to the 
meeting of June 24 with their minds already committed to this 
policy. After the meeting of June 24 the next meeting of the 
executive committee was on July 12, and, as you probably 
know because it has been repeated so much, at that meeting 
of the committee Dr. McGovern submitted the second report of 
his subcommittee, the report in the form of a letter from Ver- 
brycke to McGovern, and in that report were analyzed four 
alternatives of policy: 


1, Approval. 

2. A laisses faire attitude of let alone, see what happens. 

3. Disapproval and active combat with every measure at our 
command. 

4. Disapproval and the sponsoring, possibly, of our own plan. 


Those were the alternatives of policy, and this is the way 
the report concluded: 

“Approval is manifestly impossible. Disapproval and active combat is 
possible. Whether it is desirable without our own plan is another 
matter. Group Health Association could easily fail to be put on the 
approved list and lose consultation. 

“The members of the staff of Group Health could fail to be put on 
the courtesy staff of the hospitals without the reason even being known. 
In fact, any of the above methods must be camouflaged to the nth degree.” 


And then the report goes on to point out that, in addition 
to this disapproval, perhaps some more desirable thing for the 
Society to do would be to formulate its own plan. McGovern 
at that meeting told the executive committee that his committee 
was nonplussed because it didn’t know whether to fight G. H. A. 
with the weapons at hand or to adopt a plan of its own to 
combat the organization. Hooe told the meeting that as 
G. H. A. was then organized it would not be countenanced by 
the Society. Then Macatee said—Macatee, who is chairman of 
this committee to meet with the board of trustees of G. H. A., 
presumably to work out some form of cooperation—here is 
what he said at the meeting of July 12: 

“T am going before those gentlemen and ask them whether they realize 
the threat to the success of the plan if it doesn’t permit free choice of 
physicians. I am going to them and ask them whether they will accept 
the Society as the means for supplying this medical care.” 


Attached to those minutes is a so-called agenda for the con- 
ference with the board of trustees, and what other matters were 
to be discussed: 

1. Whether the H. O. L. C. will accept the District Medical Society 
as the source for its doctors. 


2. Whether it will consider abandoning its plan entirely if the Medical 
Society will adopt a plan of its own. 


That is what the purpose of this conference with the board 
of trustees was. What they wanted G. H. A. to do was to 
abandon its plan because they had already committed them- 
selves to the policy of opposing it if it went through as planned. 
That conference was held on July 26. At that conference Dr. 
Macatee called attention to the principles of medical ethics 
affecting contract practice, and he intimated most clearly that 
the Society would never approve of a plan as then organized. 
He asked them if they would not be willing to convert G. H. A. 
merely into a financial organization to collect dues and then to 
pay those dues to the doctors in the Society. 

Verbrycke said the trouble with this plan is, “No free choice 
of physicians.” There is the rub. “Will you consider using the 
Society, all the Society’s doctors in your plan?” 

And naturally Group Health Association politely ignored 
their request; ignored it because to eliminate this salaried staff 
would be to take the heart out of the plan. 

A special meeting of the executive committee was called on 
July 27, and again Dr. Macatee arose and said: 

“This organization as planned violates free choice of physicians. No 
member of the Society may have anything to do with it.” 


Does that sound like cooperation? And at the same time 
McGovern submitted four possible causes of action, and they 


were: 
1. To fight the organization through the constitution and by-laws of the 


iety. . ‘ 
wig have our own plan with our own doctors; or 


3. To fight it in the courts, 


A.M. A. 
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Every alternative submitted an alternative of opposition. At 
the first meeting of the Society had with reference to this 
plan on July 29, Dr. Macatee and Dr. McGovern reported on 
the conversations they had been having with the board of 
trustees. What occurred at that meeting? Conklin tells us ina 
letter which he wrote to Woodward; the recommendations at 
that meeting, he said, ranged all the way from various concili- 
atory measures—and he obviously meant the adoption of some 
plan by the Society—from various conciliatory measures to 
drastic boycotts. 

At that meeting another subcommittee was appointed to con- 
sider G. H. A. and report back to the Society as to the policy 
which the Society should adopt. That subcommittee reported to 
the executive committee on September 8 and September 27, and 
both times it reported that G. H. A. was unethical, and at one 
of the two meetings it reported that no member of the Society 
can have anything to do with this organization. 

Does that sound like cooperation? 

In between the meeting of the executive committee on Sep- 
tember 27, and the second meeting of the Society concerning 
this matter on October 6, an event occurred which galvanized 
the Society into action; and that was the publication of THE 
JourNAL article of October 2; the article in which the defen- 
dant Woodward, acting with the authority of West and Fish- 
bein, wrote that the salaried staff of this organization would 
no doubt be on the outer verge of ethical practice, if not beyond 
the pale; that members of the staff of that organization would 
certainly lose professional status. That was the spark that 
set the Society off. Four days later Groover came in with 
his resolution, which the Society adopted, and in which the 
Society stated that it was in full accord with THE JouRNAL 
article, both as to its facts and implications therein, and that it 
approved the report as representative not only of the methods 
to be used in combating G. H. A., but as to the ethical respon- 
sibilities of the Society’s own doctors. 

On October 6, then, the Society, after months of opposition, 
months when the only question was how they would oppose this 
plan, on October 6 at the suggestion of the A. M. A., this 
Society adopted as final the policy which resulted in these pro- 
ceedings here in Court today. 

Now, Mr. Lewin already has explained the hospital boycott, 
and I should now like to devote what time I have left to a 
consideration of what we term the consultation and staff boycott 
by the Society. In order to clarify this I think I must explain 
something about the so-called white list issued by the Society 
on July 29. There is no dispute in this case that on July 12 
the executive committee of the Society approved this list of 
organizations contained in Exhibit 45 for the Government; 
nor is there any dispute that that list went to every member of 
the local Society and to every hospital in the city of Washing- 
ton; and, of course, there is no dispute that Group Health 
Association’s name was conspicuously omitted. This white list 
supplied the cornerstone for the boycott of the organization of 
Group Health Association. It furnished the method, the means, 
by which every result automatically flowed from the issuance 
of this. From the stand here Dr. Macatee denied that this white 
list in any way had anything whatsoever to do with G. H. A. 
I say that the combination of circumstances in this case, when 
weighed with that denial, completely refutes it. Before I point 
that out let me give you a little history behind this thing. It 
involved what you have already heard referred to as chapter 9, 
article 4, section 5 of the constitution. Section 5 was originally 
adopted in January 1936. It provided that no member of the 
Society could have any professional relationship whatever with 
any organization the profits from which did not inure to the 
benefit of the medical profession. That, I say, is section 5 as 
adopted in January 1936; and before I come to the amendment 
of that constitutional provision in March 1937 let me dispose of 
one false issue which counsel has attempted to project into 
this case. Counsel had witness take the stand after witness 
and deny that that constitutional provision was adopted for 
G. H. A. and thus attempted to make it appear that some sub- 
stantial issue of the Government was refuted by these denials. 
I tell you ladies and gentlemen now that the Government at 
no time in this case, either in the indictment, in the opening 
statement to you, or at any time in the trial, took the position 
that that constitutional amendment, or the original constitutional 
provision, was adopted for G. H. A. specifically. The position 
which the Government did take is this: that the amendment to 
the constitution substantially changed the original provision 
and it did, for that reason, because the original provision was 
limited to profit-making organizations. The constitution as 
amended provided that no member shall have any professional 
relationships with any organization unless approved by the 
society, by the executive committee of the society. 
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Thus, in March 1937, one month after G. H. A. was incor- 
porated, that constitutional provision was changed so that it 
was possible for the Society to control its members with respect 
to nonprofit organizations as well as profit-making organizations. 
And, bear in mind, G. H. A. was a nonprofit organization. 

Now, let. us see what the evidence shows as to whether this 
approved list had anything to do with G. H. A. First, the 
events and facts preceding the adoption and approval of the list. 
The evidence shows that the subcommittee of the executive 
committee appointed to approve this list consisted of three 
doctors, two of whom were the defendants Hooe and McGovern, 
with McGovern as chairman. The evidence also shows that 
prior to July 12, when this list was approved, there had been 
three meetings of the Society and numerous informal discussions 
concerning G. H. A. It shows that the defendant McGovern 
was chairman of the subcommittee which was appointed to 
study G. H. A.; was chairman of the subcommittee which on 
June 21 reported that G. H. A. was unethical and he, serving 
in this dual capacity as chairman of the subcommittee studying 
G. H. A. and chairman of the subcommittee to prepare and 
approve this list of organizations. The evidence also shows 
that, at two of these meetings preceding the adoption of this 
list, Macatee made those statements now so familiar to us. 
The two methods to combat G. H. A.; the two weapons which 
might be used by the Society, and one of those weapons was 
to discipline members; to prevent consultation—the very thing 
which failure to place the name of an organization on the 
approved list would inevitably result in. Those are the facts 
preceding the adoption of this list. This list, as I say, was 
adopted on July 12, 1937. Before the discussion concerning this, 
there was an elaborate discussion concerning G. H. A., because 
it was at that meeting that McGovern submitted his second 
report, his second report in which he outlined the four alterna- 
tives of policy, and in which he said this failure to place 
G. H. A. on the approved list—and there was no approved list 
at the time—failure to place it on the approved list would 
automatically prevent consultation; that, at the same meeting at 
which this was adopted. 

After the discussion of G. H. A., McGovern was called on 
to report as chairman of the subcommittee to prepare this list. 
He explained how the list had been arranged. He explained 
the effort which he had made to obtain the names of those 
organizations and doctors on that list, and then he submitted the 
list for the approval of the executive committee. The list was 
identical with that attached to Exhibit 45 for the Government, 
except in one important respect; item No. 10 read, as submitted 
by McGovern: 


“All medical personnel connected with the Federal Government.” 


The minutes show that Macatee moved to strike the words 
“connected with” and substitute the words “employed by.” With 
that amendment the list was approved. His amendment was 
obviously designed to remove any question that might arise 
from the use of the words “connected with”; that G. H. A., 
or its doctors, were approved by this list, and then in the same 
discussion concerning this list we find that one of the members 
of the Executive Committee inquired about the medical per- 
sonnel of G. H. A., and Dr. Hooe replied: 


“Tt is a corporation; it must be approved as a single unit.” 


This is at the very time that list was being approved. 

But it has been said that the reason G. H. A. was not on 
this list was because they had not asked for approval. There 
are two answers to that. Nobody was asking for approval. 
The minutes show that McGovern was going out making inquir- 
ies himself to determine who should be approved. He stated that 
he had contacted in writing the local medical societies in Vir- 
ginia and Maryland; that he had not heard from them and, 
therefore, was going to make further efforts to approach them. 
That is the best answer. The second is that Dr. Brown had 
asked for approval. He told the members of the Medical 
Society on June 24—fifteen days before this list was approved— 
that G. H. A. wanted to go along with the Society; that he 
went to become a member; that he thought the other doctors 
would. 

What more could this Society want than that? We have also 
heard it said that G. H. A. wasn’t on this approved list because 
it was not yet in existence. The facts are that G. H. A. had 
been incorporated on February 24; it was looking for a medical 
staff, and what better time could there be to approve this 
organization than now, when the members were being approached 
to join the organization? What was the purpose of that if it 
wasn’t to advise the organization with which they could have 
professional relation. Certainly if there ever was an appropriate 
time to deal with G. H. A. it was then; and, we say, therefore, 


that when they left G. H. A. off that list they intended to deal 
with it; they intended to leave it off; they intended to do so 
because by that action they were able to prevent the members of 
ae ee profession from having professional relations with 

i. Tales 

I think those circumstances are conclusive. But let me go a 
little further. At the meeting of July 29 Macatee addressed the 
entire Society concerning G. H. A., and there is a long para- 
graph in the minutes in which he outlined the plan of G, H. A., 
discusses it at length, points out that he considers the men 
who founded it honest, responsible, public-spirited men, who 
were trying to do something for their associates in the office; 
and immediately after this, and as part of his remarks, Macatee 
says this: 

“The private list is now in the office of the secretary. I advise the 
membership to examine it carefully and familiarize themselves with its 
contents.” 


And he testified that the list he was referring to was Exhibit 
45 of the Government. There is one other circumstance which 
completely repudiates any argument that could be made that 
this was not connected with G. H. A. In Exhibit 45 are three 
documents, two of which are letters addressed over the signa- 
ture of Conklin to “Dear Doctor.” The second of these letters 
merely calls attention to the fact that the executive committee 
had approved a list of organizations and quoted the section of 
the constitution dealing with that. That, one would think, would 
be adequate if the only purpose of this list was to call attention 
to the organizations on that list, but look at this first line: 


“Also it may come to your attention that there is an organization or 
organizations interested in gaining medical personnel. Your attention is 
called to Chapter 9, Article 4, Section of the constitution,” 


quoted in full; and Macatee, on cross examination, admitted 
finally that that letter referred, among other things, to Group 
Health Association, and he admitted that if the approved list 
was not adopted on July 12 as against G. H. A., it was directed 
against G. H. A. when it went out. 

One other very interesting bit of testimony in this case. 
Woodward testified that he had been in Chicago at this time, 
the time this letter was mailed, and that he received this at his . 
home, and then he said this: He said, “I took it to the office 
with me in the event that if I received inquiries about Group 
Health Association.” How did he know this was directed 
against Group Health Association? He was here in Wash- 
ington on July 14, two days after this was adopted. 

As I say, the adoption and issuance of that list automatically 
prevented members of the Society from joining G. H. A., or 
from having any consultations with them or with that organiza- 
tion. It did so for the reasons I have stated, and it was 
intended to have that effect for the purpose of forcing G. H. A. 
to the wall. That is clearly demonstrated by Macatee's state- 
ment at the first meeting, that by preventing consultations the 
Society could combat G. H. A. He even went further. He 
realized what it would mean to G. H. A. if it was disapproved 
by a constituent body of the A. M. A., because he told the 
board of trustees of G. H. A., ‘You must remember that the 
A. M. A. includes one hundred and six thousand of the one 
hundred and sixty thousand doctors in the United States. All 
of those doctors are bound by the principles of ethics.” And he 
said, “That leaves sixty thousand doctors, and even that field 
is narrowed because many of those doctors are inactive and 
unavailable” He knew what it meant to withdraw from 
G. H. A. every member of the American Medical Association 
by the simple process of omitting that organization from that 
list issued on July 29. : 

The evidence shows, ladies and gentlemen, that there were 
seven doctors, seven doctors at least, who cither refused to 
join G. H. A. because it was disapproved by the Society, or 
who resigned from G. H. A. for the same reason. The first is 
Dr. Glen I. Jones, contacted by Penniman and Zimmerman late 
in the spring of 1937. He was interested in this plan, but he 
decided to scout around among the members of the Society to 
learn the attitude concerning G. H. A. He came to two of the 
defendants in this case, McGovern and Christie. They told 
him that they disapproved; they told him that the Society dis- 
approved; that any doctor—that no doctor could take a position 
on the staff of G. H. A. and still retain his membership; that 
the Society could and would refuse to consult, and he turned 
the post down because, as he testified here, he was afraid the 
Passa could not succeed if the Medical Society disap- 
pro it. 

The evidence shows that Dr. Tribble refused even i 
advice or assistance to Dr. Brown because the as thanion: of 
G. H. A. was disapproved. Dr. J. Keith Cromwell refused to 
take a position as obstetrician because the organization was 
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not approved; and the defendant Neill was also approached by 
G. H. A. It seems a little ironic now, but Penniman, Zimmer- 
man, and Russell went to him some time before the clinic 
opened. There is a dispute in the evidence as to what position 
was offered Dr. Neill, but Zimmerman and Penniman testified 
they offered him the medical directorship; Brown denied it; 
and the minutes show that Neill reported to a meeting of the 
Society that he had been offered the post as surgeon. It is 
immaterial whether it was the directorship or whether he was 
asked to be the surgeon of this organization. The important fact 
is that he was interested at first, wanted the post because it was 
the sort of thing he was doing for a utility company here in 
the city, but said he had to consult the Society because he was a 
member. What is important is that he refused the post and 
addressed the meeting of the Society, telling them that he had 
refused. Why, he even went so far as to decline to go to the 
banquet of G. H. A. on October 29. He even was so dis- 
courteous as to refuse personally to acknowledge the invitation 
and instead, at the direction of the Society, had his secretary 
acknowledge the invitation and decline in the third person. 


Francis Richardson was employed by G. H. A. in December ° 


1937 to take house calls on a part-time basis. He worked for 
four or five months. Then when one day he met Mann and 
McNulty at Sibley and had a conversation with them, he 
resigned from G. H. A. and testified from that stand that he 
did so because he was afraid he would lose his hospital priv- 
ileges. That is No. 4. 

No. 5, Fred Hammerly, a doctor in New York, was negotiated 
with in New York concerning G. H. A. He wrote to West 
and Fishbein for advice as to whether he should take it. West 
replied G. H. A. was disapproved by the local Medical Society, 
and then he went on to point out that the United States Attorney 
and the Corporation Counsel had held it was illegal, despite 
the fact that his letter showed that he knew Mr. Justice Bailey 
had held that the organization was lawful, and that in July. 
Fred Hammerly didn’t come with G. H. A.; and I saved the 
best for the last: Drs. Lee and Scandiffio. 

Ladies and gentlemen, I tell you that it is a remarkable 
thing that these facts which I am about to recite, some of the 
most essential facts in the indictment of this case, stand sub- 

~ stantially uncontradicted and undenied. There is no dispute in 
this case as to the following: 

On November 29, Mr. Hayes, the local representative of the 
A. M. A. here in the District of Columbia, wired Woodward 
in Chicago the names of the staff of G. H. A. just announced; 
wires him that on that staff were Drs. Lee and Scandiffio. 
Dr. Woodward turned that wire over to Dr. West. West wrote 
Conklin on the same day, stating Lee and Scandiffio are mem- 
bers in good standing of the D. M. S. 

October 29-November 3, the C. C. and I. N. 
cites those two doctors before it. 

December 6. The first hearing of the executive committee. 

December 10. Lee resigns before the second hearing. 

March 16. Scandiffio expelled. No dispute about that. 

You may take those facts to the jury room undisputed. 
Why, it is urged on you, and you are asked to believe that all 
that was intended in those proceedings was to discipline those 
doctors. 

_In his opening statement to you, Mr. Leahy said Dr. Scan- 
difio knew the rules of this organization. If he didn’t want 
to comply with them, why didn’t he resign, and the answer to 
that is this: that D. M. S. was out for bigger game than 
Lee and Scandiffio. The fact of the matter is that on Oct. 29, 
1930 both Lee and Scandiffio did resign. They resigned on the 
advice of Brown, and because they feared disciplinary pro- 
ceedings would be instituted against them, and the evidence in 
this case shows beyond peradventure that the Medical Society 
intended to deny them their right to resign from that organiza- 
tion. Why? In order to force them out of G. H. A 

As I have said, on November 3 Dr. Hooe cited Lee and 
Scandiffio to come before the C. C. and I. N. Committee. 

On November 6 he and McGovern were in Chicago conferring 
with Drs, West, Woodward, Leland; and in the course of 
those proceedings, in the course of that conference, Dr. Hooe 
said this, in substance: 

Two of the G. H. A. doctors are members of the D. M. S. 
They sent in their resignations. He knew it. He had the 
resignations then, as of November 3. They sent in their resig- 
nations, he said. The C. C. and I. N. Committee cited them to 
appear before it; they didn’t appear, but one of them wrote 

and said that he had resigned, and then he said, “The C. C. 
and I. N. Committee unanimously recommend to the executive 
committee that disciplinary action be taken.” That is on 
November 6—four days before they had withdrawn their resig- 
nations; resignations which that Society was obligated to 
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accept if all they were interested in was in eliminating members 
who refused to comply with the rules and regulations. He 
added one other thing at that Chicago meeting. He said a 
third member of G. H. A., a third member of G. H. A, 
applied for membership in the Society but withdrew his appli- 
cation; that nothing could be done about him “at this time.” 

That is the answer to any contention that all these defendants 
were interested in was to clear the Society of people who 
would not comply with their rules and regulations. All know 
that what they were after was bigger game, as I have said. 
They wanted by threat, the threat that by these proceedings 
these doctors would become professional outcasts; they wanted 
to threaten Lee and Scandiffio with that in order to induce 
them to leave G. H. A. and unstaff that organization. The 
very arbitrariness of the hearing shows it. Even while that 
resignation was pending Hooe's committee recommended that 
the executive committee take action. One of the charges against 
these doctors was that they had failed to file their G. H. A. 
contract with the C. C. and I. N. Committee. On December 3 
that contract was sent to Hooe by both Lee and Scandiffio. 
It was ignored, and that hearing proceeded. Lee’s resignation 
is such a conclusive answer that it is hard for me to believe 
that anybody can make any serious contention that this expul- 
sion proceeding was not directed at G. H. A. The first hearing 
was held on December 6. Lee testified at the hearing. The 
next hearing was scheduled for December 10. In between that 
time Lee received a telephone call from R. Arthur Hooe. He 
was told by Hooe that if he would resign from G. H. A. the 
proceedings would be dropped and his membership unaffected. 
On December 6 Lee appeared before the C. C. and I. N. 
Committee. He submitted his letter or resignation, or a copy 
of it, addressed to Dr. Brown. In that letter he wrote: 


“Because of the circumstances I am forced to resign from Group 
Health.” 


The C. C. and I. N. Committee was meeting in one room of 
the Society building, the executive committee in another room. 
At the meeting Dr. Hooe addressed a letter to the executive 
committee stating that the C. C. and I. N. Committee had just 
been advised that Dr. Lee had resigned from Group Health 
and that, inasmuch as the charges against him were based on 
the fact that he had a contract with Group Health, the C. C. 
and I. N. Committee recommended that the charges be dropped. 
The letter was taken from the room in which the committee 
was sitting to the room in which the executive committee was 
meeting. It was read to the executive committee in full, and 
then the minutes show this: 


“When it was definitely ascertained that Dr. Lee was no longer with 
G. H. A., Dr. McGovern moved that the charges against him be dropped. 
Seconded, passed.” 


That disposes of Dr. Lee. 

The proceedings continued against Dr. Scandiffio three nights, 
I think, with the defendant Reeves presiding as chairman, and 
a few days after those proceedings concluded, Conklin wrote a 
doctor by the name of Hale: 


“Dr. Lee has resigned from Group Health; Dr. Scandiffio has con- 
tinued with Group Health. He no doubt will lose his membership.” 


He did, on March 16, 1938. 

Let me now touch briefly on the boycott against consultation. 
The principles of medical ethics provide that in serious illnesses 
doctors should request consultation. The Medical Society knew 
that Group Health Association would depend on outside con- 
sultations. In the October 2 article of Tur Journat Wood- 
ward wrote that G. H. A. would be handicapped by the difficulty 
rightly to be experienced in obtaining qualified consultants; 
and was it handicapped? 

Mr. Penniman, late in November, came to the defendant 
Neill and said this: Mary Frances Stewart, our technician, 
became seriously ill one morning and was taken to one of the 
local hospitals. Dr, Schoenfeld was called in to operate. Dr. 
Schoenfeld, a member of your Society, refused to operate at 
first until he had learned that this patient was entered by 
Dr. Lee as his own private patient. Penniman was shocked. 
There was a warning to Neill of the seriousness of this con- 
sultation boycott. There was a warning that the risk involved 
was far too great to justify enforcement of the provisions of 
this Society’s rule. Did Dr. Neill observe that warning? 
Let’s see. In March of 1938 Dr. Price had a patient seriously 
ill with coronary thrombosis, and on March 24 that patient 
became so ill they decided to call in Dr. Thomas S. Lee, one 
of the prominent heart specialists in the city, and what was 
the result? Dr. Lee instructed him, “I can’t consult with you; 

can’t see that patient in your presence because you are 
G. H, A.” That was Lee’s response. 
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Kirkpatrick wrote a letter to Lee inquiring whether Lee 
had stated the fact correctly to Price, and received a response, 
in substance, substantially to that effect but saying that the 
specialist had seen the patient in the absence of Price, Now, 
what is the value of such a consultation when face to face 
contact and exchange of ideas between the doctors is the pur- 
pose of the consultation? It is true that the patient got well, 
but no thanks to the Medical Society. 

Dr. Price took the stand, and although he denied on direct 
examination that there had been any interference with him 
with respect to consultation, he admitted in substance, on cross 
examination, the facts which I have related concerning Dr. 
Thomas S. Lee. He also testified that a few weeks after this 
incident he had in G. H. A. clinic a woman, an elderly woman 
so ill with heart disease he was afraid she would die in the 
office of the clinic. He called Dr. Thomas S. Lee and received 
the same response. Price further testified that after that, after 
that there were probably other instances when he would have 
liked to call somebody into consultation, except for the experi- 
ence he had had. 

Those are the instances in this record. They show how 
effective, how ruthless, the enforcement was of this consultation 
boycott. They show that the cardinal principle of ethics, that 
the welfare of the patient shall be the paramount consideration, 
was thrown to the winds, was scrapped to enforce the other 
provisions of the constitution. 

Early in 1938 there were various rumblings in the Society 
because there were circumstances that indicated that some of 
the members of the Society were secretly and surreptitiously 
cooperating with G. H. A. Mattingly, on February 2, sought 
to put a stop to it by introducing a resolution which required 
the appropriate agency of the Society to take immediate steps 
to ascertain whether members of the Society were parties to 
any secret understanding with G. H. A. This resolution was 
referred to the detective bureau of the Society, the C. C. and 
I. N., chairmaned by the defendant Hooe; and then the witch 
hunt among the membership started. Hooe did everything 
except put on a false beard and dark glasses. Secret telephone 
calls, in which he warned members that they were suspected 
and would be cited before the C. C. and I. N. His telephone 
rang incessantly with calls that Dr. So and So was helping 
G. H. A. Neill helped him on it by giving him a signed state- 
ment which I think said implicated two of the members. He 
was so zealous that he even had the Society pass a resolution 
prohibiting members from accepting checks from G, H. A,, 
but finally after he urged members time and again to get evi- 
dence, get evidence, “hearsay evidence won't do, I must have 
positive evidence of the violations,” he reported to the Society 
that he was unable to get reliable evidence, and the Mattingly 
resolution was tabled, but Mattingly wrote that this threat of 
action had corrected this clandestine operation by members “of 
our suspected body,” and the tabling of that resolution didn’t 
stop Hooe. He worked on; and then he got his man. He got 
him just as Lee and Scandiffio, and that doctor was none other 
than Dr. George B. Tribble, whom you saw on the stand. 

What did Hooe find? In May 1935 he found that six months 
before Dr. Tribble had operated on Louie Gilstrop, the son of 
a member of G. H. A.; had operated on him for an acute 
mastoiditis. Dr. Scandiffio, the charge was, had been permitted 
to be present for a few minutes during the operation and, in 
addition, after the operation, Tribble had written to Dr. Brown 
concerning the facts of the operation. That was the charge. 
Tribble appeared before the C. C. and I. N. Committee. Hooe 
told him that constituted collaboration with G. H. A. Think 
how far they had gone by 1938. The mere writing of a letter 
to the medical director was prohibited by the C. C. and I. N. 
Committee. The C. C. and I. N. Committee found him guilty, 
perhaps unwittingly, and recommended disciplinary proceedings. 

Then Tribble got busy because he was scared. He got 
affidavits from everybody and they confirmed his statement 
that it was a private case; that he had not helped G. H. A., 
and the executive committee let him off with a warning from 
Sprigg that he must never do that thing again, and on his 
promise that he would not collaborate with G. H. A. 

Ladies and gentlemen, do you wonder that such is the fact, 
that G. H. A. was having difficulty in operatnig? Neill, in 
the winter of 1937, December to be exact, had stated, “I think 
we can break this organization entirely,” and he was speaking 
of G. H. A. 

McGovern in April stated in the Society meeting, “G. H. A. 
is licked. It is nothing but a bubble.” 

Why, ladies and gentlemen, it is a miracle that the doors 
of that clinic were even kept open. Doctors denied hospital 
privileges, refused consultation, beset by resignations. How 
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could any organization possibly give adequate medical care under 
circumstances like that, and when these gentlemen stand here 
now and try to defend this case with the contention that the 
care is inadequate, that merely proves that they accomplished 
what they set out to do. That was their aim and they had 
achieved it partially. Hurlbut, of course, and another member 
of the staff came there as assistants. Lee was overworked, 
He became discouraged and left. Who wouldn't? That that 
organization was able to keep a single member of its staff is 
hard for us to understand. 

One other matter. Let me come to one other matter before 
I close. An excerpt from some of the minutes. The first is 
the very significant report of Verbrycke, or rather of McGoyern, 
on June 12, 1937. Let me read to you a few paragraphs from 
that report, which demonstrate that what the defendants were 
seeking to do was to drive out this threat, this competitive threat 
to private practice here in the District of Columbia, and that is 
all they were interested in, and that accounts for every move 
that was made; and here is a document which reveals it to you: 

“The present H. O. L. C. corporation is only a minor consideration. 
(a) Either innumerable others will follow, or (b) a large, all embracing 
organization will succeed all the smaller enterprises. 

“The first eventuality, innumerable others, is not of great concern 
to us. Competition will kill them, and since they can’t be large enough 
to supply a proper quality of medical care and hospitalization on their 
own account, subscribers will withdraw.” 


In other words, we can compete with these small organiza- 
tions; we do not have to worry about them. We do not have 
to worry about the quality of medical care; subscribers will 
come to us. Those plans need not be considered, but listen 
to this: 

“However, if the second eventuality should occur and one single, large 
cooperative to take in all Government employees should be formed, the 
considerations are entirely different and we must be prepared to admit 
the following: 

“1, With size and a single large cooperative, its financial success is 
assured. 

“2, It can secure enough personnel of good quality, even if not the 
best, either locally or imported, to assure its success from the patients’ 
standpoint. 

“3. Its own medical center and hospital can be obtained. 

“The Medical Society must therefore adopt a definite policy toward 
the cooperative problem as a whole.” 


That is what they feared. They feared the success of this 
organization. They feared its quality of medical care would 
be adequate. They feared it would have the funds to go on. 
So they feared that if this organization got large enough and 
succeeded, it might withdraw from private practice Government 
employees who had been going to the defendants, and that is 
why Woodward wrote. And that is what he wrote on 
September 1 in his report to the board of trustees. He said, 
after calling attention to the fact that Government employees 
constituted a large proportion of the population of Washington, 
that G. H. A. might, according to its certificate of incorporation, 
seek to withdraw from the ordinary practice of medicine and 
cover into a group health insurance or group practice scheme 
and treat them through physicians hired for that purpose. 
He said: 

“The effect of the withdrawal from private practice of even one half 
that number of persons, all of whom are able to pay for medical service, 
would materially diminish the incomes of the physicians in private prac- 
tice in the District of Columbia and render it necessary for them to 
ma their charges or sacrifice the practices they have built up and go 
clsewhere. 


And so, ladies and gentlemen, when you heard various 
remarks in the minutes by the speakers on the floor of the 
Society, you can attach to those remarks the significance which 
they really deserve. When you hear these matters, give them 
the significance which the Verbrycke report of July 12, and 
Tue JourNAL article, require. 

Dr. Thompson, chairman of the executive committee in the 
Society, says: 

“We must look to the future. 
generation of physicians.” 


McGovern: 


“I look upon this G. H. A. plan as coming in and interferi rR 
business. I expect to be in private practice for another twenty-five sn Fey 
and I do not propose, if it can be helped at all, to have this vt enema 
foe itt with my work and income. What are you fellows going to do 
about it?” 


These plans all threaten the coming 


There is the answer. There is the answer to free choi 
ici i i oice of 
physicians; to public policy; to the rest of the princi 
medical ethics. Principles of 


500 U.S. Ai - ows, 


Ladies and gentlemen: Let your verdict be the answer to 
these defendants who would hide those purposes in the shelter 
of the Hippocratic Oath. I thank you. 

(Thereon there was a brief, informal recess, at the conclusion 
of which the proceedings were resumed as follows :) 


ARGUMENT ON BEHALF OF 
THE DEFENDANTS 
WILLIAM E, LEAHY 


Mr. Leahy:—If your Honor please, and you ladies and 
gentlemen of the jury, before I begin to sum up for the defense 
may I take this opportunity to say a word of thanks to you. 
You have been very kind. You have sat here with patience 
and attention and you have listened for two months to perhaps 
the most boring, tiresome testimony that any jury was ever 
called on to listen to. Necessarily, from the type of the case 
as it was presented by the prosccution—so many papers, so 
many documents, so many minutes, so much of what somebody 
said ten years ago, eight years ago, five years ago, and three 
years ago, with nothing but reading—I dare say you hoped 
that some day there might come an end to it. 

Now it is necessary for me to stand here and bore you 
further with a repetition, perhaps, of what you have listened 
to for two months; and I dare say that sometimes your minds 
were in a delightful state of confusion where you wondered 
just where all these documents happened to fit into this par- 
ticular picture that you were called on to look on, and then, 
as jurors, to decide. 

You have just heard the oldest profession in the world 
castigated as though its members were common criminals. You 
have just heard every motive which has actuated a doctor in 
the practice of the ideals of his profession dragged down into 
the common mud and mire of cheap commercialism. You have 
just listened to a castigation of men who have been drawn into 
this court room as defendants, the like of whom no jury has 
ever been called on before to sit face to face with for two 
months. 

You have heard two organizations of professional men which 
have had for their ideals the protection of your health and 
mine, the protection of the health and the welfare of the United 
States, condemned as if they all ought to spend the rest of 
their lives in disgrace. 

There must be some reason for such a thing; there must be 
some reason why men are thus accused. We are all human, 
after all. We all have known the medical profession. The medi- 
cal profession stood by every one of us when we came into 
this world, and some one of them will be standing beside our 
deathbed when we leave it. We know that doctors are only 
human, and we know that sometimes they are actuated by 
motives which we do not approve of, just as lawyers are, and 
no one regrets that more than the practitioner, because, after 
all, the profession of medicine has been inspired by the highest 
ideals under heaven, next to the ideals of those who attend 
your sick souls. 

Why was it, therefore, that this heat was put into the argu- 
ment in order to arouse you so that you could not review this 
testimony as jurors with calm deliberation? 

I will tell you the reason. It is a reason which every 
lawyer uses when he cannot talk facts. It is the reason which 
every lawyer employs when he knows he has not a good case. 
It is the reason which every advocate employs to try to inflame 
the jury and get it away from the issues, in order that it may 
draw you into an unjust and an unfair verdict. 

We do not need to employ the anger that counsel employed. 
We do not need to talk about honest men as lawbreakers. We 
do not have to employ language which says that every one who 
disagrees with us is a crook. We can stand here and sit here, 
as we have for two months, and look all this evidence calmly 
in the face and arrive at a verdict which we know is fair and 
honest and just. f 

An analysis of this testimony, ladies and gentlemen, will 
show you that the cause of your being here for two months was 
given you by the first witness on the witness stand, two months 
ago, and the answer to these charges was given by the Jast 
witness who appeared on the witness stand the last day we 
took testimony in this case. _ A 

I want you to go back with me for just a few moments in 
your minds and try to recollect with me the testimony of the 
old gentleman who came down here as the expert from Boston 


—Dr. Hugh Cabot. 
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Why, those men—and I am including now the defendants— 
those fine officers of the American Medical Association, these 
doctors who are members of the District of Columbia Medical 
Society, know more about the practice of medicine in five 
minutes than these lawyers could tell you about in five years, 
It has been their life work. They spent ten years to prepare 
for their practice, and then they pursued that practice; and for 
us lawyers to stand up here and talk to you ladies and gentle- 
men about the cost of medical care and the distribution of 
medical care is nothing but nonsense. Those men, including 
Dr. Hugh Cabot, could sit on that witness stand and tell you 
more about the theory and practice from actual experience— 
not from the standpoint, now, of one of the experts whom they 
produced, who has never done a day’s work in a hospital from 
the practical standpoint and who, since 1920, has always lived 
off the income handed to him by some fund engaged in theo- 
retical studies. 

Those men know the practical side of life. They know what 
the actual practice of medicine means. They know whether you 
can get good medical care one way or another way—not from 
a theory, not out of a book, not out of a class of individuals 
who are drawn together to study. They know it from cold, 
hard facts. They have seen examples of the lack of good 
medical care. They have nursed back from illness to health 
those who have not had proper medical care. They know the 
reasons why. And in endeavoring to lay a foundation back 
there, when I asked you to go with me in your recollection, the 
question was asked of Dr. Hugh Cabot, laying a foundation 
for this G. H. A— 


“Doctor, is there any danger in these groups from the interference 
of a lay board?” 


The answer was a rather unexpected one. 
there is.” 

It was the interference of the lay board of G. H. A. which 
put you ladies and gentlemen in this jury box. If G. H. A. 
had left this matter to that grand old man sitting right there 
now in this court reom—Dr. Brown—you would not be here. 
But it was due entirely to the fact that Zimmerman, Penniman 
and Kirkpatrick had determined in their minds that they were 
going to do something. And then Zimmerman spent about 
two days, if you recall, down at Stanocola, in New Orleans, 
and he came back with all the knowledge in the world about 
group medical practice. 

Penniman told you on the witness stand that he became 
connected with this matter as early as January 1937. Kirk- 
patrick came in a little later as the second president, but was 
on the first board of trustees. Those three men, the lay board 
of trustees of G. H. A., have brought you into this jury box 
when, if they had followed the advice of Dr. Brown, the 
Medical Director, there would have been no trouble whatsoever 
with G. H. A. and none of the squawking complaints that you 
have listened to here that remind you in retrospect more like 
children crying than as men who were honestly trying to seek 
and practice a lofty ideal and ambition. 

Dr. Cabot warned them. He said, “Yes; the interference 
of lay boards of trustees is extremely liable to happen in 
groups of this kind.” It did happen. 

Now, let us grow up with the baby for a while. Zimmerman 
had been down to Stanocola. Before he came to work for the 
H. O. L. C. he had been with some oil company out in the 
West. And, ladies and gentlemen, let us not have our minds 
confused about this group practice or these industrial groups. 

Do you remember Mr. Laux when he was on the witness 
stand, who worked in the department headed up by Dr. Leland? 
Do you remember that he told you that he personally had 
studied four thousand such plans. You might think G. H. A. 
was the only plan that had ever been put on foot; you might 
think nobody had ever heard of such a plan before. Mr. Laux, 
their own witness, said that in the four and a half years while 
he was studying plans under Dr. Leland’s supervision, he had 
probably written from eight thousand to ten thousand letters. 

They went through Mr. Laux’ files from A to Z. You saw 
on the corner of some of the letters which were read here, and 
perhaps you may have forgotten it, a numeral. I tried to 
bring it to your attention. I said, “What does that stamped 
numeral mean on the corner—705, 1,006?” 


“That is the number of the documents which the F. B. I. withdrew." 


He said, “Yes; 


This case has been combed from the start out of documents; 
and I want to ask you this, as a man talking to you, the jury, 
if it was not left for the defense to produce the facts. They 
produced minutes and letters, all one sided; not the letter 
written in the first instance, but the reply, so that they could 
draw from that letter any interpretation which they wanted 
to put on it; and it was left to us to go out and comb Wash- 
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ington, find nurses, find young interns to tell you properly 
what had taken place about Miss Abbott and the rest. But 
we will discuss that later. 

We had to go and bring their own doctors to the witness 
stand, They would not even bring a doctor from their own 
clinic on that witness stand, and we had to do it for you. 

In other words, the facts in the case were developed from 
the defense; and that is exactly what your attention was being 
drawn to when Mr. Laux was here, because he had examined 
four thousand plans similar to this, and yet they have the 
temerity to stand up here in front of you and tell you that 
the American Medical Association was opposed to group prac- 
tice from the beginning. 

_Why, Dr. Cabot is a member of the American Medical Asso- 
ciation this very day. Dr. Cabot told you he had his own clinic 
in Boston. The President of the American Medical Association 
has his clinic in Boston. The Mayos were presidents of the 
American Medical Association, and they have perhaps one of 
the best known clinics in the world. 

Yet the prosecution tries to persuade you that over this 
period of time the American Medical Association was opposed 
to group practice. Bosh! Nonsense! And _ they know it. 
They know it is not true. 

Dr. Cabot had been on the stand hardly an hour and a half 
before they shifted the whole picture of the prosecution. In 
their opening statement they tried to make you think that we 
were opposed to the Mayo clinic, that we would have nothing 
to do with the Mayo clinic; that the G. H. A. was formed like 
and similar to the Mayo Clinic, because they knew that prac- 
tically every person in the United States has heard of the Mayo 
clinic, and that if they could persuade you that we were 
opposed to something like the Mayo Clinic, then they knew 
they were talking about something about which you knew and it 
would be very effective. 

You were told in the opening statement that group practice 
such as G. H. A., had come up in the last ten years. Dr. Cabot 
described to you that group practice extended back over a 
hundred years. Of course it has. Nobody denies that. There 
have been groups of doctors operating; but this particular kind 
of group practice, Dr. Cabot said, was known only in the last 
decade; it was still in its experimental stage. In fact, he said 
that he had himself collected together a committee of doctors 
to study the principles under which this particular kind of 
group practice should operate. I asked him the question, if 
you will recall, “Who were on that committee, Doctor? Did 
you have only doctors? 

“Oh, yes. There was only one who was not a medical 
doctor, and that was a Ph. D.” 

He appeared on the witness stand. He was not a medical 
doctor. He was the one who was acting as secretary of the 
committee, But when that old gentleman from Boston wanted 
to collect together a group of doctors to study how to formulate 
a group practice plan, did he get three gentlemen working in 
H. O. L. C., or did he get five doctors who knew something 
about the distribution of medical care and what it should be? 

On his own clinic in Boston does he have a lay board inter- 
fering between the patient and the physician? It is all doctors, 
and they are doctors who have qualifications in the hospitals. 
Every one is qualified for hospital practice. 

They asked him, “Oh, but didn’t you have some difficulty 
with your local medical society? 

“Oh, no; none whatsoever.” 

There is not any reason why this case should have been 
here in this court, The whole thing is so unnecessary, to bring 
doctors to the humiliation of a trial as criminals when it is all 
due to the interference of the lay board of G. nen 

And I am bringing you back to the point, now, where we 
started, in order to show you just exactly how that interference 
came about. aie s 

The argument was just made to you that the District of 
Columbia Medical Society, back in June, in an executive com- 
mittee meeting, came to a position of determined opposition to 
G. H. A. I will tell you that the testimony is that as early 
as January 1937 G. H. A. came to the determined opposition of 
the Medical Society. 

Why do I say that? You remember, probably, one of the 
doctors who they said was drawn away from G. H. A.—Col. 
Glenn I, Jones. You remember when Colonel Jones was on the 
witness stand. He is the first doctor who was approached to 
take the position of Medical Director of G. H. A. You remem- 
Zimmerman went to see Sur- 
geon General Reynolds of the Leite Sates re i 

o Colone . 
General Reynolds referred them hentions 
and Surgeon General Reynolds tho 
excellent director. 
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merman asked Colonel Jones to draft a plan of organization, 
and Colonel Jones said that the first thought that hit him right 
between the eyes was that no plan of distribution of medical 
service to anybody can possibly succeed unless we have the best 
doctors in the community. 

Now, it just happens that the best doctors belong to the 
District of Columbia Medical Society. We do not apologize 
for that. If all of the best people collected together into an 
association in order to advance the interests of medicine—and 
you will remember that the first article in the constitution of 
the American Medical Association was and is only to promote 
the art and science of medicine and the general public welfare. 
That has been there since 1847. I wonder if they accused us in 
1847 of having put that article in there because in 1937 Group 
Health Association was to be formed. In the District Medical 
Society we have the same purpose, to promote the art and 
science of medicine and the general public welfare. 

But they say, no, that is not our purpose. It is cheap com- 
mercialism. We are afraid of competition. We are afraid of 
a dollar that somebody may take away from us. We are 
afraid of a group that might get together and that would not 
have our rent to pay. 

We adopted those constitutions, one in 1819 and the other in 
1846, operating as the sole guide as to ethics, and their morals 
and their standing have now been accused before you of being 
cheap commercialism, or being in cheap competition as if they 
were selling tobacco or cigarets off a shelf, as if they had 
no thought in mind that when they are sitting at your bedside, 
after all maybe they are interested in seeing you get better. 
Maybe they are willing to miss a baseball game or theater if 
they can sit beside you and maybe bring you back to health. 

No; they want to wash that out of the picture. The true 
picture, the true purpose for which these men are organized 
covers every act they did in this case, as you will come to see. 

To return to Dr. Glenn I. Jones. I do not know anything 
more about the practice of medicine than you do, not one whit 
or one bit, and I would not propose to stand here and tell you 
that I knew anything more about the practice of medicine than 
you know yourselves. But as men and women we know that if 
someone is going to distribute medical care, I don’t care 
whether it is an experiment or an accomplished fact, it has got 
to be done by good experienced men. It is a pretty dangerous 
experiment, toying around with human life. Wait to see 
whether the experiment succeeds. The success of the experi- 
ment probably is buried over in the grave yard. We never 
know. But we do know this, that when people are ill, when 
they need professional care, then in the words of Dr. Glenn I. 
Jones, we need the best in the community to back up and head 
such an organization. 

What did he do? He did just what you would do if you 
were called on, if you were a doctor, to head an organiza- 
tion. Would you not go around and talk with some of your 
friends whom you had known for a long time, who were young 
practitioners when you were? Would you not go and say to 
them, “Well, Bill, what do you think about this?” Or “Jack, 
do you think we can make it go? Is it sound 2” 

He did just that thing. He went to see Dr. Christie. He 
had known Dr. Christie twenty-five years. He went to see 
Dr. Groover. He had known him for twenty-five years. He 
went to see Dr. Charles Stanley White. He had known him 
for thirty-five years. Nota single one of those gentlemen was 
talking for the District Medical Society or for any purpose 
except sitting down there with Col. Glenn I. Jones, their old 
friend of twenty-five and thirty years’ standing; and they 
talked the matter over, as he said, for about an hour, and all 
three of those men said they did not think that the scheme as 
outlined would receive the support of the District Medical 
Society because they did not think it would work. And to 
repeat Col. Glenn I. Jones’ statement, “Right then and there 
my participation in that scheme began to cease.” 

What did Jones do? Jones went back and told Penniman 
and told Zimmerman. 

Now, let me ask you this. After all, we all want to be fair. 
We do not have to indulge in excoriation of anybody. We do 
not have to call names. But you can sit there and I aii stand 
here, and be id hac this matter. 

Don't you think that if Penniman and Zimm 
start a medical organization in the District of Colt tsteinge is 
ought to have talked with some doctors? A esis Sea 

¢ Am I asking some- 


thing that is unreasonable? Don't you think tl . 
tion which is going to give medical care to eB a a pel 
District of Columbia ought to have the advice and informati e 
of the doctors of the District of Columbia? Dr. Cabot id ion 
What_does he do? Immediately following the -o-Tesoevowng 
which Colonel Jones brought to Zimmerman, he calls a. 
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meeting. And where? In his apartment. With whom? He 
has Admiral Rossiter from the Navy; he has Reynolds, Sur- 
geon General of the Army; he has Cummings, of the Public 
Health Service, and he has our own Dr. Ruhland, our own 
District Health Officer—the same office that Dr. Woodward 
once held here. They met in the apartment and Jones again 
discussed it with them and he again told them it was absolutely 
necessary, in order for this scheme to succeed, to have the 
very best doctors, and that anybody who dared to start an 
organization to administer to the public health without the very 
best doctors they could get would be perpetrating an imposition 
and a fraud and ought to be opposed and stopped in the public 
interest. 

What happened? From that meeting Colonel Jones dropped 
the entire organization. 

Surgeon General Ireland, on the 27th day of March, wrote 
to Dr. Cutter and said that they had discussed this matter and 
concluded that it was an entering wedge to state medicine. 

I said, “Colonel Jones, do you think state medicine is in the 
public interest?” And he said, “Absolutely not.” 

Major General Ireland used the phrase, “They dropped it 
like a hot cake.” 

Colonel Jones said, “No; I didn’t use that phrase.” 

But he did drop it like a hot cake. 

Is it not strange that out of this great idea, this thing that 
exploded spontaneously, you never have seen Admiral Rossiter 
on that stand; you have never seen Surgeon General Cummings 
on the stand, you have never seen Dr. Ruhland on the stand? 
But you have never seen a man in a responsible position who, 
as early as March 1937, knew the inside of G. H. A., who 
connected himself with it whatsoever. 

Even after Colonel Jones had told Penniman and Zimmerman 
that he had information that these finest of our surgeons and 
doctors in the District of Columbia could not agree with the 
scheme did they even then go to the District of Columbia Medi- 
cal Society? Did they call up a single District Medical Society 
doctor? Did they have a conference with a single soul? Not 
one. They went ahead, determined to put that scheme through, 
because Zimmerman had spent a couple of days down in New 
Orleans—can you imagine that? Supposing all of us right 
now walked over to the Endicott-Johnson shoe factory, or went 
over to the Ross-Loos Clinic, or even walked over to a hospital 
and saw it in operation. Do you think any one of us would 
know how to run that institution? Every last one of us has 
been in a hospital at some time. What do you know about its 
running ? 

But Zimmerman came back, and he knew it. But in March, 
down to the time that Dr. Brown was employed, not a single 
man in the District of Columbia was approached to become the 
Medical Director. Not a single word of advice was sought. 
Not a single bit of information was given until in June Dr. 
Brown was appointed the Medical Director. 

There was not a single one of these defendants, not one of 
these organizations that as an organization or as a defendant 
knew a single thing about Glenn I. Jones until about the 26th 
day of May, when Jones himself, I presume, feeling as a 
medical man, having spent most of his life in the United States 
Army, having been an experienced surgeon and physician— 
I suppose he felt that somebody in the District of Columbia 
who knew something about the practice of medicine ought to be 
advised of what was going on. 

Now, they sneer at Surgeon General Ireland who said he 
Was going to wise up some of the local doctors. 

Every little word, every sentence in letters between old 
friends, is given another meaning. Ireland had been on the 
committee out there with Dr, Cutter for years and was writing 
as one friend to another, and then four or five years later they 
pick up his letter and they want to put a sneer where none 
was meant. You know what Surgeon General Ireland referred 
to. He referred to the visit of Glenn I. Jones to Dr. Gerry 
Morgan's office on May 26, 1937, when Colonel Jones told Dr. 
Gerry Morgan, Dr. Macatee, Dr. Christie and Dr. Groover what 
was going on in the city of Washington, and about these men 
inspired with a lofty ideal to do humanitarian good to a large 
group of citizens, but who refused to tell. 

I want to ask you now, in all fairness, don’t you think that 
all of the doctors of the District of Columbia are rightly 
interested in a group which is going to take care of thousands 
or hundreds of thousands of people in the District of Columbia? 

I think it was one of the saddest bits of testimony in this 
whole case when Dr. Groover was referred to, and it was diffi- 

cult to restrain your honest indignation when you heard the 
motives of that man dragged across the floor of this court 
room as cheap commercialism. He sat down there on July 26 
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and told them, “I am through. J have not more than four or 
five years to live. Therefore I have no personal interest in 
what you do. I want to tell you that the medical profession 
of the District of Columbia will not be threatened if you know 
that the quality of medical care will be assured. 

He was a prophet of his own passing; and even though he 
could not testify or talk to anybody, nevertheless those words 
of that dead man stand out here as the answer of an attorney 
who would come before you and try to degrade the entire pro- 
fession of the District of Columbia and its practice by saying 
that such men as these, men who have been our honored citizens 
in this city ever since you and I have been here—most of these 
men on whom you are sitting in judgment now have practiced 
medicine more years than you have lived. There has not been 
a finger pointed at these men until this G. H. A. finger was 
pointed in scorn and condemnation. These men have taken care 
of more people, perhaps, in the District of Columbia than all 
the G. H. A. membership put together. 

But we will return to that meeting of July 26 before the 
board of trustees of G. H. A. The meeting on the 26th day 
of May, when Dr. Glenn I. Jones made up his mind months 
before to have nothing to do with the project, was the first 
information which any one in the District of Columbia, in the 
District Medical Society, had heard, with the exception of Drs. 
Christie, White and Groover, when Glenn I. Jones first asked 
their advice about the matter. 

Can we not differ in our opinions? Has it come to this, 
that because G, H. A. is involved we cannot have a difference 
of opinion about it? You know that somewhere, written into 
the Constitution of the United States, is the fact that our 
citizens shall enjoy freedom of speech and freedom of the press. 
Under our form of government we still have a right to think; 
we have a right to express our thoughts; we still have a right 
to write and print. Newspapers still write as they think they 
should. Magazines still publish articles. You and I read them. 
There are disagreements among them, but we still do not go to 
a concentration camp or back up to a wall because we happen 
to disagree with someone else; and unless in our speech or 
unless in our writing we are violating the law, unless we are 
doing something which we ought not to do in violation of the 
law, then we have the right to talk, thank God!—because that 
is a right for which men died in order that you might be sitting 
here in this box as twelve citizens, jurors, to find a verdict in 
this case. 

These men are criticized because they wrote letters saying, 
“We don’t agree with G. H. A.,” and counsel say that they 
ought to be condemned as criminals, that they should be pro- 
nounced guilty. Guilty of what? Guilty of exercising a higher 
right than the anti-trust law gives anybody. They are exer- 
cising a right for which men fought for years, and this today, 
perhaps, is the only country in which we have that right in the 
freedom of its full exercise and its full enjoyment. 

What is the next thing we see after May 26? Dr. Macatee 
comes before an Executive Committee meeting of the District 
Medical Society. ‘ 

Some of you men, I suppose, belong to some organization; 
I don’t know. But if you do, you know that the organization 
has committees, and you know that the committees are given 
jurisdiction, as we call it, or given authority to go out and 
make an investigation here and make an investigation there 
and make a report. That is what their right is and that is 
what their duty is. Their duty is to make an investigation 
and to make a report; but they cannot bind the organization. 
Not until the organization to which you belong votes to adopt 
the report and to bind itself by the report, does the report 
become of any importance whatsoever in so far as the organi- 
zation itself is concerned. 

Dr. Macatee made a report, and Dr. Verbrycke produced 
what was the first information which the Executive Committee 
of the District Medical Society had about Group Health Asso- 
ciation. This, now, is the Group Health Association which 
has been represented to you as wanting the cooperation of the 
District of Columbia doctors, and this document has marked 
on it “Confidential. For private use only.” Here is a copy of 
it (indicating) which was introduced in evidence. This is what 
Dr. Verbrycke produced. There is no use holding back these 
things with any air of mystery about it. There is not anything 
in this case that we cannot explain. 3 

Is it not strange, if all of these men over here (indicating 
defendants), honored citizens of this community, were engaged 
in the commission of a crime? Is it not strange that if they 
were you would find all these letters? They would have 
been in the mouth of a furnace, or they would not have been 
written in the first instance. Men engaged in the commission 
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of crimes do not leave a stack of documentary evidence as 
high as this railing, that it took, I think, two weeks to read 
to you. 

Did you find any documents that Penniman or Zimmerman 
had written—or Kirkpatrick? I am going to contrast that 
with you before we get through. I want to shoy: you the dif- 
ference between honest, straightforward men who are honestly 
trying to find out what to do in a situation which suddenly 
confronted them in this fashion, and the situation of men who 
built up a record for themselves and who did not write, 
because if they should write somebody might find what they 
had written. 

This document is marked “Confidential; for private circu- 
lation only.” Why? Why should it be confidential if it is 
something in the public interest? If they are now engaged 
in performing this experiment which, as Mr. Kelleher said, 
was a further advance in medicine where the fee-for-service 
practice—I think that is what they like to call it—had fallen 
down, what in the world are they circulating it, so confiden- 
tially for? Wouldn’t you be interested in knowing about it? 
I would, if I could get my doctors’ bills paid for $3 a month; 
I would be there in a minute, and I think most everybody else 
would. I would like to know about it; I would be only too 
glad to know about it. 

But that is what was produced, and the Executive Com- 
mittee sat down and looked this over. No one had seen it 
before. It contained some very interesting matter. I am not 
going to read it to you; it would take too long to do so. It 
states that the smallest number of enrolled persons employed, 
supporting a medical clinic or group, should be approximately 
ten thousand. But they started right out with nine hundred. 
They had all these things in here to look at. They sat down 
and discussed the matter, and then they say that Dr. Macatee 
said, ‘We have two weapons.” Oh, how they like to seize on 
that language! It was contained in an abstract of minutes 
of that meeting. But they entirely forgot something. 

Dr. Macatee appeared here before you. He is one who per- 
haps had more to do with Group Health and the attitude of 
the District Medical Society toward it, up until the 6th day 
of October 1937 than any other single person. 

I showed him the words in the report. He said, “No; I 
didn’t use that language.” 

And you remember the young lady who took down the 
minutes of the meeting of the Society. She told you that it 
was almost impossible for her to get all that was said; the 
best she could do was to transcribe what she thought was 
stated, and then Dr. Conklin came along and he corrected it. 
If it did not jibe with what his recollection of it was, then it 
was corrected. In the Executive Committee Dr. Conklin alone 
acted, and he was writing down what he thought someone else 
said. 

Dr. Macatee told you what he did say, and he said he did 
not say any such thing. 

Counsel handed the minutes of the June Ist meeting to 
Colonel Glenn Jones, and with a great deal of expectancy and 
assurance they pointed out what the minutes said, and they 
said, “Colonel Jones, will you kindly look at this place here 
and tell us about that?” 

Colonel Jones looked at it and said “I don’t know what it 
means. Who is supposed to have said it?” 

And yet he is the man who is supposed to have said it. 

There is a danger in the type of testimony upon which they 
ask you for a conviction in this case, because they are minutes 
which were written back three years ago, some of them almost 
four years ago. Not what people said, but what people thought 
was said. But right then and there Mr. Kelleher told you 
that the Executive Committee of the District Medical Society 
ge Pee determined purpose that it was going to restrain 

Let us see what happened. What did it do? Did it appoint 
a committee to try to find ways and means of keeping G, H. A. 
from coming into existence? Did they appoint a committee to 
go around with black glasses and a beard and try to find out 
what G. H. A. was doing, in order to stop it before it started? 

If they wanted to restrain G, H. A., the time to have done 
it was then, That is when they ought to have worn black 
glasses and beards. The whole Executive Committee should 
have had them and played detective—such as Dr. Hooe was 
painted to you, when his telephone was so busy that he 
was almost out of breath and the phone was hiccoughing call 
after call. 

They appointed a committee to investigate and report back, 
and the committee made its investigation. And then these men 
who wanted to restrain and to destroy G. H. A., these men who 
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did not want this group to come into existence, these men 
who did not want a doctor on the staff, these men who had 
refused to consult with the doctors after they were appointed, 
these men who wanted to shut the hospital doors to all G, H. A. 
patients and doctors alike—what did they do? They invited 
G. H. A. to come up and talk to them. 

Conspirators? Is that the way conspiracy starts? Is that 
the way opposition is conceived and then put into practice? 

They invited those men to come over, and they said, “All 
we know about you is what we have heard from Glenn I, 
Jones and from the document marked ‘Confidential; for private 
circulation only.’ Come over and tell us what your scheme is, 
will you?” And they accepted that invitation, _Penniman, 
Zimmerman and Dr. Brown came over to the District Medical 
Society. And here comes the first disagreement in the testi- 
mony in this case. Dr. Brown, the first Medical Director, a 
gentleman who has already lived as many years as I hope each 
one of you will live, who has spent one of the most useful 
lives in the practice of his profession that any doctor could 
possibly spend, who, when he goes down to his final reward 
will go down with a life well spent back of him—he told you 
that he believed in the group practice of medicine on a pre- 
payment plan, and he said, “I still believe in it.” 

And then I asked him as the first medical director, the man 
who opened their clinic, the 1.1an who purchased their equip- 
ment, the man who was formulating their staff, getting their 
nurses together, seeing that the clinic was properly laid out— 
I asked him if he remembered the occasion when those three 
men went to the District Medical Society. 

Up to this time the District Medical Society had done 
nothing, because it had no information upon which it could 
act in any way. Those men were honestly seeking a bit of 
information about which they might advise the District Medical 
Society. And Dr. Brown said, “Yes. We all met for a dinner 
at the Mayflower Hotel, and it was agreed among us that we 
would tell them nothing, and just before we went into that 
meeting the admonition was repeated—‘Now, remember: tell 
them nothing.’ In other words, let them do the talking, but 
don’t tell them anything.” 

Mr. Penniman and Mr. Zimmerman say that that was never 
said. The fact of the matter is that they told them nothing. 
In the broadest kind of language they answered questions. 

Why a meeting at all? Why should the three of them go 
to dinner just before they went up to the District Medical 
Society? Why didn’t they do what you or I would have done 
—go up there and meet with the District Medical Society and 
go in? Why should they all meet to prepare and map out a 
course of conduct at this meeting over at the Mayflower Hotel 
before they walked over to the District Medical Society office? 
Why should they then say, “We will tell them nothing’? 
And that is just what they told them—nothing. 

Mr. Penniman told you on the witness stand—and don’t let 
anybody think that Mr. Penniman is not about the smartest 
witness you haye ever seen on the witness stand. He has a 
magnificent presence; he is a fine looking gentleman, and he 
is well schooled in experience. He used to sell investments 
for Blythe & Company at 120 Broadway. He knows how to 
weigh his language. He is a good salesman and he knows 
how to make a sale. He told you that he was particularly 
interested in getting Dr. Neill as the Medical Director. Dr. 
Neill was the president of the District of Columbia Medical 
Society, and he said that he and Zimmerman and Russell went 
up to Mr. Childress’ house; that Mr. Childress was the liaison 
officer between H. O. L. C. and Congress; that Childress was 
a close personal friend of Dr. Neill, of long years’ standing, 
and there they asked Dr. Neill to become Medical Director. 

They never asked him any such thing. When we called 
Dr. Brown, Dr. Brown said, “Why, I was already the Medical 
Director.” 

They would have you believe that Dr. Neill refused to 
become the Medical Director of G. H. A. because it was along 
this line of restraint of G. H. A., when the Medical Director 
already appointed was sitting right in the group with them; 
and they never denied it. » 

You know, there is not so much in this case as there is 
out of it. There is not so much evidence brought to you 
ladies and gentlemen as there is that which has been restrained 
and pulled back. It is not the restraint of G, H. A.; it is the 
restraint of testimony, because where the testimony is not in 
then you can argue inferences, That is the danger of circum- 
stantial evidence, because with only circumstantial evidence 
before you, then the one who can draw inferences the most 
convincingly from what is in is the one who is liable to con- 
vince you that his interpretation is correct. 
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We could have found out whether he was there or not. 
They could have found it out in the easiest way in the world. 
We called Dr. Brown, We were not afraid to produce any- 
body on their staff, and everybody that we could get from their 
staff we brought in. They did not. Where is Mr. Childress? 
That is the man who can settle that difference in the testimony. 
There is the man who could tell you, the liaison officer between 
H. O. L. C. and Congress, the first assistant to John H. Fahey, 
the man who proposed the conference. If Dr. Brown is not 
accurate in his memory, why have we not had Mr. Childress 
here to tell us about it? 

Now Mr. Kelleher says that it makes no difference, because 
he did not become surgeon. It makes all the difference in the 
world, because they ask you to rely upon the recollection of 
Penniman and Zimmerman over against the recollection of Dr. 
Brown, and you know that if Dr. Brown was the Medical 
Director and was sitting there in the conference as Medical 
Director, they never asked Dr. Neill to become Medical Direc- 
tor, and he never refused, because he was never asked. 

They say it was a long, extended meeting, and they were 
told that H. O. L. C. had financed it for a couple of years. 
How much? For what purpose? What was the amount? 

You remember that on cross examination I asked the wit- 
ness if he did not remember sitting there with his pencil and 
paper figuring out the number he had in the clinic and how 
economically they could give the service which they said they 
were going to give, and what they were charging, and he said, 
“Yes; I do remember that.” 

What were those men trying honestly to find out? A way 
to restrain G. H. A.? Or were they trying to find a way of 
killing it off before it started? Almost the last thing that 
was said at that meeting was, “If we can get together on 
this proposition I think we will have attained a great social 
service.” 

And then these men who wanted to restrain G. H. A. and 
to destroy it, said, “Won't you entertain a committee from us 
so that we can talk it over once more? Won't you let us come 
down and sit down with you and discuss this matter further? 
Let us see if we cannot do something.” 

Finally they said yes. The committee which had been 
appointed was still functioning. One of the arch conspirators, 
Dr. McGovern, was on that committee; and Dr. McGovern 
wrote on July 15 to Mr. Penniman and said, “Mr. Penniman, 
won't you supply us with a copy of the by-laws? Won’t you 
supply us with the contract under which your proposition is 
being financed?—because if it is not being properly financed 
it cannot do what it promises to do. Won't you give us the 
contract between your members and your association?” 

Dr. McGovern wrote that letter and it is here in evidence. 
Did Penniman write a reply? Not much. He was too smart. 
He called Dr. McGovern, because we do not trace telephone 
messages except in our memories, and one man’s memory is as 
good as another’s when he comes to the witness stand. 

Then they arranged a luncheon. He said, “Come on down 
and we will talk it over at lunch.” And McGovern went 
down. When he went down did he meet Penniman? No. He 
met Penniman and Zimmerman—so there could be two who 
could remember against McGevern, who would be alone. Did 
they supply him with a copy of the by-laws? Did they give 
him a copy of the contract? Did they supply a copy of the 
contract between the subscribers and the association? 

They supplied him with absolutely nothing. 

And yet he had the audacity on July 26 to suavely state to 
the committee when it came down there honestly seeking to 
obtain information, “We laid all our cards on the table.” 

All but three that he held up his sleeye, the three impor- 
tant ones. 

And then I asked him on cross examination, with reference 
to when Dr. Macatee was talking to him down there as one 
of the committee, “Don’t you remember that he raised the 
question of the legality of G. H. A.? Didn’t he say that in 
most of the states of the Union it had been held that a cor- 
poration could not practice medicine because a corporation 
cannot take a license out to practice medicine?” 

And I asked him, “Don’t you remember Dr. Macatee said, 
‘Give us some help on this, will you?—because there never has 
been a decision in the District of Columbia upon ree 

He said, “Yes; I remember. We had the idea that you 
wanted the contract and you wanted the by-laws and you 
wanted this other information so you could test the legality 
of |G, EieAse 

And he positively and absolutely and purposely refused to 
give that information or any assistance or cooperation to that 
committee of reputable, honest, decent men here in the Dis- 

trict of Columbia, just as positively as it was possible to give 
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a refusal, with those honeyed and mellifluent words; and when 
the meeting was over he thanked them for having been down 
there. But what did they get? 

Dr. McGovern reported back that he could not get the 
contract; he could not get a copy of the by-laws. 

Mr. Penniman was on this witness stand before you—and I 
wonder if he thinks that you cannot see through these things 
—and he said, “I knew they could get a copy of the by-laws, 
because we had several hundred of them printed and they were 
distributed to the members of G. H. A.” I said, “Did you 
supply a list of the members to the Medical Society so that 
they could go to somebody and get it?” 

“Oh, no.” 

His excuse for the nonproccuction of the contract was that 
he would have to get the H. O. L. C. board’s approval to 
surrender it. And then ten minutes later he told us that it was 
in connection with Dr. Macatee’s statement, that they figured 
that perhaps Dr. Macatee was down there trying to trick them, 
trying to find some excuse to get something on them. 

Now, ladies and gentlemen, this business of restraint has 
been the bugbear of G. H. A. in the minds of Penniman and 
Zimmerman ever since the beginning. That is all they have 
talked about. They said, “Oh, you are trying to restrain 
G. H. A.” And as far back as July 26 Penniman is so sus- 
picious that he won’t give a copy of the contract or of the 
by-laws to Dr. Macatee. 

You saw Dr. Macatee on the witness stand. He was there 
two days. Do you think he is a crook or a trickster or a 
conspirator? Or is he a man who is practicing his profession 
here in the District of Columbia and has for forty years, who 
has held the highest office which his own District Society 
could confer upon him, who is a delegate to the House of 
Delegates of the American Medical Association for the District 
Society, who has high office in the hospitals of this city? 
If that is the kind of man they say they thought was trying 
to trick them, I wonder if what Dr. Trible said is not apropos: 
“Evil to him who evil thinks.” : 

Those men went down there trying to get a bit of informa- 
tion in order to report back to the District Medical Society. 
All that the District Medical Society had done was to appoint 
a committee to try to get information. 

In the talks back and forth in some of these committee 
meetings you will find that A said this and B said that. They 
had a right to discuss it among themselves, just as you in your 
jury room will discuss this matter, and finally the only effect 
of it all will be a verdict. It will not be what you said or the 
other one said, if someone wants to attack the verdict and say, 
“Oh, you said this” or “You said that.” 

They bring in the minutes and say, “Oh, the Doctor frankly 
said ‘We have two weapons which we can use.’” 

Can they show that he repeated that on July 27 when he 
reported what had occurred at the meeting on July 26? 

They had no more information. They did not know what 
to do. So they called a special meeting of the District Medical 
Society. This is the first time the District Medical Society 
had met, because it was summer. Nobody sits around in meet- 
ings in Washington in the hot summer time. And they met in 
a special meeting in the latter part of July and they reported 
to that meeting, and here were the conspirators, McGovern 
and Macatee, and Dr. Macatee said that he thought they were 
high-minded, civic minded men and that they really believed 
that what they were trying to do was right. McGovern made 
the same kind of statement. 

And those are the men who are charged as conspirators, 
trying to restrain G. H. A. 

Dr. Macatee said that these men perhaps had heard of other 
cases in which some medical society had taken action against 
them, and maybe that was the reason why they did not want 
to give the Medical Society the information requested. Of 
course he did not know what Penniman had told you. If you 
sought the world over you could not find a more honest, fair 
statement than Dr. Macatee made or Dr. McGovern made. 

Does that show ill will? Does that show a purpose to 
destroy? Let Mr. Kelleher answer it now. He says that away 
back in March or April they had formed the idea of trying to 
restrain and destroy G. H. A. But the chairman of the com- 
mittee, the man who was appointed as the spokesman for the 
committee, reported back that he thought these men were high- 
minded and fair minded. Now these doctors sit over here as 
defendants charged with a conspiracy to destroy G. H. A. 

If Dr. Brown had been let alone, if Dr. Brown had been 
given the right to go among the hospitals, as he started to do; 
if Mr. Penniman and Mr, Zimmerman did not think they knew 
more about medicine and its practice than Dr. Brown did, 
who had been in charge of Government hospitals for twenty 
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years, under the Veterans Administration, who knew more 
about hospitals in five minutes than Penniman and Zimmer- 
man will ever know; if they had let Dr. Brown alone there 
would not be any such difficulty as this. 

Don’t you think I am reasonable in asking you this question? 
If a group of men wanted to start a clinic, if they wanted to 
hire a staff of doctors—they must have known that somebody 
was going to be sick, because nobody would come to a clinic 
unless he was sick, and some of those in the clinic would need 
hospitalization—do you not think it would be reasonable that 
the first thing they would do would be, as Dr. Cabot did 
when he started his clinic, to get members connected with 
various hospitals, so that they would have hospitalization? 
There is not a word about trying to arrange with the hospitals 
for G. H. A. They have been talking about it since January 
and they refused to go to the only people who know what 
practicing medicine means. They refused to go to the hospitals 
in the District of Columbia and ask the hospitals, “How do 
you feel about this? What can you do about it? What are 
your rules with regard to practice in the hospitals?” 

And then when they found that out they could go ahead and 
open up their clinic in accordance with rules that had been in 
effect in the hospitals, some of them for fifty years. 

You will see that every hospital in the District of Columbia 
is named in the indictment as a conspirator, every one. There 
is nobody in the United States who ever said anything about 
Group Health Association who is not a conspirator. 

Here are these hospitals in the District of Columbia who are 
manned by an administrative board composed of the ablest 
and best known and most civic-minded men in the District of 
Columbia, who give of their time freely in trying to keep the 
hospitals going. The staffs of those hospitals are manned by 
the most experienced surgeons, who do not get a farthing for 
what they do for. the poor that come in there and on whom 
they operate and for whom they care. As Mr. Kelleher says, 
that is all they are there for. They have been doing that all 
these years, every single hospital. A hospital cannot talk; it 
cannot write; it cannot speak. It only acts and speaks and 
writes through its administrative board. Yet every one of those 
fine business men and civic-minded men are all conspirators. 
Of course they tried to excuse them by saying they were ina 
tough spot. I would like to see them try to put that group of 
men in a tough spot, and see how far they would get. I would 
like to see them go to those boards and try to impose and 
coerce and put pressure upon them about something which they 
did not think was for the best interests of the hospital. What 
would they get? The answer that Mr. Drayton gave, who 
has been a member of the bar of this court for thirty years. 
He gave you the answer on the witness stand last Friday: 

“We didn’t care about G. H. A. We were thinking of what 
was best for the hospital.” 

They don’t want you to believe that. That is “nth degree 
camouflage.” They want you to believe that Charlie Drayton 
didn’t mean that when he said that. He is on the board of 
Children’s Hospital, and he said when he took action he took 
action because it was for the best interests of the hospital. 
The administrative boards are the final boards to approve or 
disapprove. But to weave in this conspiracy, to try to put into 
the frame this agreement, combination, confederation among 
those societies and defendants, they have got to put in the hos- 
pitals, because if the hospitals are not conspirators there is no 
conspiracy, because all they say about the staff members cannot 
be true unless the hospitals wilfully said, “We won't do it 
because we are going to restrain G. H. A.” 

Now I have brought you down to July 29, so far as the 
District of Columbia Medical Society is concerned. Macatee, 
McGovern, Groover and Verbrycke have all come back and 
reported. They came back empty-handed. 

What happened then, after this report? Did the District 
Medical Society become aroused? Did it fulminate in its rage 
and say, “Now we will go after these men; now we will ruin 
this Group Health Association; they refused to give us this 
information. Therefore we are suspicious; therefore we will 
destroy them and restrain them? 

What did they do? They still kept the committee on and 
said, “We will ask them if they won't try to get some infor- 
mation so they can bring it back to the District Society, so the 
District Society may know something about G. H. A.” 

That is the conspiracy. That is the confederation among 
this group of doctors who have forgotten every ideal they ever 
tried to measure up to, who have debased every motive which 
prompted and motivated them in the practice of their profession. 
Now they come down to this cheap commercialism based upon 
the dollar and their fear of losing a dollar that is inspiring 


everything they do! 
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What did they do? They said, “Well, boys, stick it out. 
See if you can find something and bring it back.” 

And the special meeting adjourned. 

What did each one of the committee do? They stayed on 
and finally they had another Executive Committee meeting, the 
result of which was read to you from the minutes, because 
official action was taken there. They reported for the approval 
of the Executive Committee and for its action, and the Execu- 
tive Committee, in substance, moved that the report, after 
adoption, should be presented to the District Medical Society 
at its next regular meeting, which was Oct. 6, 1937. Dr. 
Macatee presented his report and the report was that they 
would still wait to see if they could get some information 
about G, H. A. 

Now, that is everything which the District Medical Society 
did up until Oct. 6, 1937. They could have done a fot. I will 
tell you how they could have restrained G. H. A. They could 
have gone around and tried to persuade people from becoming 
members of G. H. A. They could have gone through the 
Government departments and tried to persuade membership 
away. They could have gone down and tried to frighten 
them away. They could have gone to those who were mem- 
bers of the staff and tried to frighten them. Was there any 
threat made against Dr. Brown when he was at the meeting 
on July 26? 

What is it that they are trying to do? They are asking 
you to convict on suspicion, If there was any purpose or 
intention on the part of the District Medical Society or the 
American Medical Association to destroy G. H. A., they could 
have done everything which these 850 members here in the 
Dae of Columbia could have conceived could have been 
one. 

Did they ever go to a single doctor and say, “Don’t join 
that staff’? Did they ever go to a member of the G. H. A. 
and say, “Resign”? Did they ever do a single thing to Dr. 
Brown when he appeared before them as the Medical Director? 
Don’t you think that if that old gentleman had been restrained 
Cie Nae have brought it out when he was on the witness 
stand? 

Let us speak of the facts, the facts upon which we know 
that men do things. I told you that I wanted you to weigh 
the words which were spoken down there in that meeting of 
July 26. But before I come to that, may I give this answer 
to Mr. Kelleher’s argument. He told you that the American 
Medical Association had been opposed to group practice. I will 
discuss this Milwaukee situation and the Ross-Loos clinic. 
But just look at this (indicating). Here are the minutes back 
in 1932, and this is Dr. Leland’s committee, and Dr. Leland 
is one of the arch-conspirators. What is he reporting to the 
House of Delegates? 

“In many phases of medical economics physicians must act as an 
organized group in order to accomplish the most worthy ends. Indi- 
vidual action along these lines will not be as effective or as free from 
error as collective organized action.” 


What does he say back there in 1932? 


“The profession has for its prime object the service it can render to 
humanity. Reward or financial gain should be a subordinate considera- 
tion. The practice of medicine is a profession. Although business 
methods and economic principles are essential to the orderly conduct of 
the financial phases of the practice of medicine, all such methods and 
principles must serve rather than dominate the profession, must be 
secondary to the primary object of the profession and must conform to 
the accepted principles of medical ethics.” 


They don’t like that phrase “medical ethics.” They don’t 
like a profession to have standards of practice. They don't like 
to have those principles promulgated and have it said that if 
there is any doctor who wants to become a member of the 
Society he must comport himself as a gentleman. 

One of the finest doctors wko appeared in this case, a former 
president of the American Medical Association and who is not, 
I hope, construed to be a conspirator except as he is still a 
member of the American Medical Association, told you that 
the principles of ethics were, after all, only the application of the 
Golden Rule in the practice of the medical profession. 

But now sport is made of those ethics. They are called the 
Ten Commandments, because back as far us 1934, in complete 
refutation of the argument made by Mr. Kelleher to you, the 
American Medical Association declared that the practice of 
medicine under contract is not unethical per se, but it laid 
down ten principles—not ten commandments—and one of them 
was with reference to solicitation. 

Do you like your door being knocked on in tke morning 
and when you answer it you have some one there say “We will 
take care of you for $1.50 if you become sick”? You say 
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“What do I get?” You do not know that the salesman is 
getting perhaps 75 cents of the $1.50; and he will paint just 
as pretty a picture to you as a Hoover salesman ever painted 
in your life, and before you knew whether you wanted the 
Hoover or not, you got it. 

The Medical Society does not like advertising. It does not 
like you to pick up the morning Post or the Evening Star 
and see an advertisement in it saying, “Bladder removed, Ten 
Dollars today. Appendix Removed, $5.” 

They say, “No; we don't like that.’ Those are two of the 
most important. Do you think they are unreasonable? Or do 
you think that doctors, after all, should give the profession a 
reputation such that people will seek them out, and not have 
them try to peddle their wares on the street like doughnuts or 
like oranges? 

A man who has practiced his profession as he should, who 
has been a gentleman and who has preserved the standards 
and the ethics and the moral principles which guide him in the 
profession, does not need a newspaper advertisement. He does 
not need any solicitor. They say that if it is wrong for one 
man to do it you cannot make it right by having five try to 
do it. 

Those are the principles which were laid down on contract 
practice of medicine in 1934. I suppose the American Medical 
Association foresaw that today, in this good hour in 1941, 
some one would be making sport of thos2 principles because 
the A. M. A. was accused of trying to restrain G. H. A. 

Tue Court:—We will stop when you are ready, Mr. Leahy. 

Mr. Leahy:—Very well, your honor, 

Tue Court:—The jury will be excused until tomorrow at 
the regular time. 

(Whereupon, at 4 o'clock p. m., the court adjourned until 
Thursday, April 3, 1941, at 10 o'clock a. m.) 
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Mr, Leahy:—If your Honor please, and you ladies and gentle- 
men of the jury, may I say that I am going to try to be just 
as speedy as I can in closing up the few remaining points that 
are to be discussed with you and which were advanced by the 
prosecution in their summation. 

I think yesterday at the close we had been over a great por- 
tion of the facts in the case, which had led us up to about 
Oct. 6, 1937. You will recall that we had discussed the begin- 
ning of G. H. A.; how it was conceived; how it was put into 
effect. I had gone over with you the discussion which was 
held in Mr. Zell’s apartment, where the four high officials 
representing the Public Health Service and the Army and Navy 
were present, and I had remarked to you that it seemed 
extremely peculiar, in fact incomprehensible, why it was that 
when a medical association was being formed not a single 
advised man of the Medical Society of the District of Columbia 
had been called in to that discussion. I think perhaps I had 
omitted to call to your attention that at that time Colonel 
Jones said that there seemed to be a difference of opinion, but 
he thought that gap might be bridged by a discussion with 
members of the District Medical Society. But still not one 
member was called in, and the strange part of it all is that 
the only person other than those representing the Army, Navy 
and Public Health Service was a member of the Twentieth 
Century Fund; and then, after that we discussed what had 
taken place, and you will recall from Dr. Macatee’s testimony 
that from the first day of June, when the Executive Committee 
of the District of Columbia Medical Society first learned of 
G. H. A., down to the sixth day of October all that the District 
Medical Society had done was to appoint a committee to meet 
with the members of G. H. A., and then after the meeting of 
July 26, and report of that committee on July 29, to continue 
that committee in existence and to file its report, requesting 
the District Medical Society to continue an attitude of investi- 
gation of G. H. A. when, on October 6, the resolution which 
we will come to discuss in a few minutes, was passed by the 
District Medical Society. 

Inasmuch as that resolution was based to a large extent on 
a publication in the American Medical Journal let me now just 
for a few moments discuss what the American Medical Asso- 
ciation had done up to that point. You will recall in “the 
opening statement I told you what the American Medical Asso- 
ciation was. I told you that you would learn about it from the 
testimony in this case and you have. ig wit 

You found it is an incorporated, nonprofit organization. Its 
membership is made up of the members in the county societies, 
in the state societies; that its organization depends for its legis- 
lation on the meetings of the House of Delegates. That House 
is composed of representatives from these oe a = 
representatives from the Army, Navy and Public Health Ser- 
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vices in the United States. For all the world, the American 
Medical Association is a reconstruction of our own national 
form of government. Everything which is done is done to 
prime and probe the medical opinion of the United States in 
order to accomplish the purposes and objects of the Association, 
to wit: to advance the art and science of medicine and protect 
the public health. Those meetings, as you were told, occur 
yearly at the different places where they meet in convention. 
Some of the minutes of the meetings of the House of Delegates 
were read to you at the trial. There was one which was read 
going back several years ago, with particular emphasis on the 
question of the power of the American Medical Association, 
and that read to you was the report of the financial condition of 
the American Medical Association; and, perhaps, it may still 
be argued that this was a corporation which was making a 
million dollars a year, and, therefore, it had tremendous power 
based, as it was, on a membership of a hundred and ten 
thousand in the United States. The remarkable thing about it 
is this. If there is one cornerstone on which our government is 
based it is the will of the majority, and one hundred and ten 
thousand out of one hundred and sixty thousand have agreed 
on a course of conduct as proper to guide them in the standards 
of practice of their profession. Isn’t that something persuasive 
for you to think about? If that great army of men who have 
selected as their life work the care of the public health and of 
the individual citizen think that the health can be advanced, 
protected and secured by a given course of conduct, isn’t it a 
bit persuasive that perhaps one hundred and ten thousand men 
can’t all be mistaken? And it is those one hundred and ten 
thousand men who have declared themselves in those principles 
of ethics, and you have heard them questioned—I won't say 
ridiculed, but certainly not honored in argument—that the ethics 
were moral principles. They are moral principles only as every 
decent, honest standard of living is a moral standard and prin- 
ciple; and if we do not have those in our hearts no matter what 
we do,—whether we are the most humble mechanics, the most 
capable lawyer, the most learned physician—if we do not have 
the desire to do a good job of our work; if, in our heart and 
soul we do not have the desire to do what we are called on to. 
do in accordance with the highest standards of honesty and 
decency, then we are not worthy of a place in that calling, 
whatever it may be. 

There is no question of morals. The argument was made that 
when such and such was considered to be unethical it was, 
therefore, immoral. Not in the sense it is a violation of the 
ten commandments with respect to the principles of medical 
ethics any more than a violation of the ten commandments is 
condemned in relation to whatever we do. They are simply the 
standards which a hundred and ten thousand physicians have 
said over the centuries should guide them; and if practically 
the universal voice of medicine has said those principles shall 
be its guide then who are we to say it shall not be. 

What do they do with this million dollars? The million 
dollars is spent on what? That organization, for the first time 
to you, as it was to me, has been put under the light so that 
you may know what its activities are and have been in the past. 

That report showed they employ approximately six hundred 
forty-one young ladies, clerks and specialists. I think you saw 
about twenty-five of them here on the witness stand. They 
are secretaries, each man here indicted as a defendant having 
three or four. For what? To answer inquiries written to them 
from the people all over the United States asking and wanting 
to know what is best to do. Then they have bureaus. They 
have bureaus which protect the public health in accordance with 
the purpose of their organization; every last one of them 
headed up by a Christian gentleman and an experienced doctor. 
Not a doctor manager; not a doctor lawyer; not a doctor 
economist, but a doctor each one of them who has spent his 
life for the public good, most of them in the public health 
service of their state or else in charge of medical schools ; men 
who know the theory and the practice of their profession, and 
who have come there, not on their own solicitation, but chosen 
by their fellows because they thought they had within them 
those qualities of leadership to guide them and that dependence 
on which the profession could rely. 

I told you they answered inquiries. I made that statement 
from the testimony. Did you hear Mr. Laux, when he stated 
that within the four years he alone, as one member in Dr. 
Leland’s bureau, had answered about ten thousand letters, Mr. 
Simons said that they answered two or three or four almost 
every day; that is almost a thousand a year. And they pick 
eleven letters out of ten thousand avritten by Laux, and they 
pick eight out of about an equal number of Mr. Simons. Don't 
you think that if there had been this tremendous conspiracy, 
with all the searching of the files of the American Medical 
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Association, they would have found more than eleven letters 
written by Laux, or eight letters written by Simons which they 
could select as replies written—and everyone of those replies 
were written in response to an inquiry from a member of the 
public—and, as Mr. Laux told you, were answered after investi- 
gation with the advantage of time and knowledge and experience 
gained, not of one case visited and investigated by Mr. Simons, 
but of four thousand such cases. 

Let me impress on you this, ladies and gentlemen. The 
statement was made from this witness stand, in reply to the 
argument which is made by the prosecution to you that this 
body of men who have no other interest in life than to see to 
it that the public health of this Nation is preserved and pro- 
tected against the quack and charlatan; the man who would sell 
us all down the river by his representations that he can cure, 
and to whom the sick man would give his last dollar if he 
thought he could be cured of an affliction which he knows leads 
only to the grave,—those men with that only purpose, will be 
happy and will open with outstretched arms and welcome any 
system, any method of the practice of medicine which can give 
to the entire people adequate medical care at the cheapest cost 
available. 

Why, to bring it down to our doctors, our own home town 
folks, the first letter which Dr. Verbrycke wrote to the Group 
Health Association said: 

“T have just heard about this scheme. We have set up our medical- 
dental service; we have set up our group hospitalization service to take 
care of the people in the District of Columbia who need medical care 
and are having difficulty in obtaining it because they can’t pay the price 
of doctors’ bills.” ; 


And, none of us like to. pay doctors’ bills. I don't like to; 
you don’t like to any more than we like to pay lawyers’ fees. 
Nobody likes to pay a lawyer or a doctor. Why? Because the 
man who receives this service doesn’t know what goes into it, 
just as I don’t know what goes into it when a doctor feels my 
pulse, examines my heart or lungs and suddenly he says I have 
something wrong with me, and I must go to the hospital. He 
has come into my room; he has looked at me; tested my wrist, 
felt my pulse, and I had to go to the hospital; and if I didn't 
go to a hospital I would die; but all I recall is he came to the 
house once and then he was right. But here is what is hard, 
as Dr. Groover said down here in that meeting on July 26. 
He said “I know it is hard to persuade a layman,’ and we are 
all laymen, “that the doctor is interested in the quality of 
medical care. That his interest is to see to it that people are 
protected by decent, hard work of an experienced and trained 
surgeon or doctor. That is difficult to persuade the ordinary 
layman, but,” he said, “That is the only thing in which we are 
interested, and we give up almost everything else for that.” 
Now, he was only one, expressing the opinion of a hundred 
and ten thousand doctors in the United States whose sole 
interest has been and, I think,—if you get nothing out of this 
case but that, you have learned what the American medical 
profession has been doing for the past century almost of its 
existence. 

For instance, take the Bureau of Investigation which Dr. 
West told you about. Did you know that there was any bureau 
of doctors, for which we don't contribute any money, that are 
watching the drugs you buy in the drug store to see that they 
are standard? Did you know they are watching the food you 
eat to see that it is not polluted? Did you know that when you 
went to the hospital, or your son, your mother, father, sister 
or your baby, that that hospital was being investigated by the 
American Medical Association to see that it was up to standard; 
to see to it that when you were operated on you would not be 
infected? 

Did you know they were checking the staffs of the hospitals 
to see that a drunken surgeon, for instance, was not operating 
on you when you were sound asleep under the anesthetic ? 

Did you know that the medical schools of the District of 
Columbia, and of the complete United States, were being so 
investigated that in the past forty years they have reduced the 
cheap diploma mills from one hundred fifty; they have cleaned 
that up until today we have sixty-six medical schools; and 1D 
Cabot told you that they were of that high standard of curric- 
ulum and training that the young doctor of today, when he 
graduated from that school and went into training and internship 
was perhaps better able to take care of the health of the people 
than the trained doctor of experience of fifty years ago? 

Every single bureau that is being administered and main- 
tained at the cost alone of the American Medical Association 
is being maintained in the public interest, a watchful, careful 
eye for you and for me, and an eye we never knew was awake ; 
an eye we never knew never slept. 
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That is the work which the American Medical Association 
has been doing for the public. And what has it been doing for 
the profession? It has been publishing what Dr. Cabot said 
was the finest medical journal in the world to keep every doctor 
abreast of the times. Every article therein which might be 
instructive; everything which was new, for the betterment of 
the profession, all set out there in the weekly magazine; and 
from that weekly magazine, and from the advertising contained 
therein come the funds from which you and I, and the prosecu- 
tion, and all of us, have been protected. 

Now, they say “We admit that. We admit they have done 
a great many fine things; a large amount of good; that the 
medical profession is not on trial; that neither is G. H. A. on 
trial here.” 

We know G. H. A. is not on trial, but I am not too sure of 
the sincerity of the statement that the American Medical Asso- 
ciation and its professional members are not on trial. 

If the American Medical Association has done anything it 
has done it at the behest and instruction of the House of Dele- 
gates, just as when the President of the United States signs a 
bill, he does it after it has been passed by the House of Repre- 
sentatives and the Senate; and, therefore, the representatives 
of the entire medical profession have at stake their reputation; 
their bona fides of action; the sincerity of the purposes for 
which they were incorporated. Every one of those things are 
at stake when they assault and attack the American Medical 
Association as a conspirator to restrain Group Health Associa- 
tion in the District of Columbia. 

This organization, which is looking over four or five thousand 
schemes all over the United States—and they say it stopped 
the machinery of all that nationwide activity just to restrain 
G. H. A. here in Washington. And how do they say it did it? 
They have offered in evidence here an article written by Dr. 
Woodward. We put Dr. Woodward on the stand. He is a 
man over 70 years of age. He has spent his life in the public 
service. For forty years he took care of the Public Health 
Service of the City of Washington. He had rendered that 
service so well they called him to the City of Boston where he 
took care of the public health of that great city. And he was 
called from there by the American Medical Association to head 
the medical legal department. Why? 

Because having taught over forty-five years in the universities. 
Having taught here in Georgetown Law School for over forty 
years, he had at the same time studied law, and he holds a 
degree of LL.M. He is a member of the bar of this court; of 
the courts of Massachusetts, of Illinois, and he it was who could 
see the legal significance of medical problems as they presented 
themselves in state legislatures or in the practice of the pro- 
fession generally throughout the United States. 

The first he heard of G. H. A. was when Dr. Verbrycke 
wrote him a letter when he came to Washington. Now you will 
recall that they harp, with a great deal of repetition and 
strength, on the fact that the Board of Trustees of the Ameri- 
can Medical Association authorized an investigation into the 
facts surrounding G. H. A., and the publication thereof to the 
profession. Isn't that too bad? 

Who is the American Medical Association: part of its duty 
has been to see to it that any association which crops up to 
take care of the health of the people should be investigated in 
the public interest, so that they, in turn, can keep their members 
abreast of the times; reporting to them fully what a full and 
complete investigation discloses. 

Mark you, they didn’t say “write an article at once.” They 
didn’t say “write something: we don’t care what it is; whether 
it is true or false.” That is what they would have done if 
they wanted to restrain Group Health. Do you think Dr. 
Woodward would have been here three months trying to get 
the facts if it was recklessly determined to restrain Group 
Health? What did he do? He came down here and went to 
the source of what should have been information, Mr. Zim- 
merman. Now, we know Mr. Zimmerman had started this 
whole organization. We know that he had been with it from 
the beginning. Why wouldn’t Zimmerman tell the facts to 
Dr. Woodward? Why did Group Health take the position 
that it would tell the American Medical Association and the 
District Medical Society nothing? Why did it refuse to give 
anybody any information? 

That is what I cannot understand from the testimony in this 
case. They may say “Oh, we were afraid you were going to 
attack us.” Why? The American Medical Association spon- 
sors schemes for the prepayment of medical care. 

Why, we brought to you as a witness the president of the 
American Hospital Association and put him on the stand so 
you might hear him, the man who received this letter con- 
cerning which you have heard so much about. This smoking 
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out letter. We brought him here so that you might know how 
that letter affected him. Why? We did that for this reason: 
You can take a letter like that and all you see on the face of 
it are the words; it can’t explain anything to you; and then 
you can put any interpretation you want on those words; it 
can’t answer back. And then you argue from that letter that 
it was a threat. “The man who received that knew he was 
under pressure. The man who received that knew that unless 
he knuckled down and did what you told him in that letter to 
do, was going to suffer”; so we brought him down here, and 
said “Let them cross-examine him as long as they wish. Let 
the man who received the letter tell you. He can talk; the 
letter can’t.” 

He told you of the group payment plans that were up there 
in New York State, there in the locality where his own hos- 
pital is; and he told you that there were others on his staff 
than members of the American Medical Association. That 
there was never any threat or coercion or pressure exerted 
against his hospital. Why, now, then, was it—to return to 
Mr. Zimmerman’s refusal to tell Dr. Woodward anything about 
Group Health? 

Woodward told him who he was; that he was from the 
American Medical Association. Dr. Woodward was asking 
him about the $40,000 which he had heard had been received. 
No information. Mr. Zimmerman slips out of the room for a 
moment; comes back; Dr. Woodward says “Won't you show 
me the contract under which the $40,000 was paid?” Dr. 
Woodward told you he said “Brown will be at Atlantic City, 
at the convention next week; he will have the contract.” 

Dr. Woodward left Washington with no information and 
went to Atlantic City. He was there for three or four days. 
He was registered; his name was on the list. Anybody could 
have found Dr. Woodward but nobody presented any copy of 
the contract and Dr. Woodward went back. 

Oh, but they say, the resolution under which he acted stated 
that he and Leland were to return to the City of Washington, 
and there to advise the District Medical Society. And there 
is the terrible thing; they were to advise the District Medical 
Society and, therefore, if they advised the District Medical 
Society they are in confederation, combination and agreement. 
But they don’t follow it up. They cut off at the important 
point. You probably didn’t quite catch the significance of it, 
and I don’t blame you with all those documents read and 
reread. It would be humanly impossible for anybody to recog- 
nize what some of them were about and remember it, but I 
took up for you the minutes of July 12 of the District Medical 
Society. They were abstracted, and what advice did Dr. Wood- 
ward give? 

They recorded that he talked about bringing quo warranto 
proceedings because he had been right across the street in the 
Recorder of Deeds’ office and found out that G. H. A. was incor- 
porated to practice medicine, and he, as a lawyer, he who had 
been at the head of the legal medical department, had known 
that in various states of the Union the courts had declared a 
corporation could not practice medicine; and, therefore, he was 
advising the District Medical Society then, as he did con- 
sistently and which is the only advice he ever gaye, “Hire a 
lawyer; employ a lawyer. Follow his advice.” 

And what did Dr. Leland advise them about trying to in any 
way restrain G. H. A.? He was talking about a prepayment 
plan for the distribution of medical care. Now, why do they 
argue to you, ladies and gentlemen, that this advice necessarily 
is the point of beginning of this conspiracy when we have in 
the case the evidence as to what the advice was? I will tell 
you why. Because the entire case is built on circumstances; 
circumstances like that. A visit from Dr. Woodward and Dr. 
Leland to the District Medical Society. They are careful not 
to produce facts because you and I can understand facts, can’t 
we? But when circumstances come along, and you hear one 
side argue this circumstance, and another side that circum- 
stance, it gets your mind in confusion. You want to do the 
right thing. You are trying hard to find out the truth of the 
matter. You haye one fellow appealing to you with one set of 
circumstances and another with others; and you want to know 
what the facts are, and they haven’t produced them and, there- 
fore, if they leave circumstances in this confused mass before 
your minds then they feel as though they can argue to you 
that out of these circumstances came a conspiracy when, asa 
matter of fact, none, not only came but was never conceived, 

Yes, they came down to advise. And there is an old adage 
in the law: that one charged with an offense is presumed to 
be innocent. F 

There is another principle: that conduct is presumed to be 
fair and honest. 
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Now, why is that? Because most men are decent. You 
will find some crooks, yes. Our Lord found one among the 
twelve, but by and large people are fair and honest in their 
dealings with their fellow men; and so the law says we have 
to take into consideration what we know to be the general 
rule and not fasten on somebody’s conduct a suspicious motive. 

If that were not true none of us would have much reputation 
because there isn’t anything we can do that is not considered 
one or two ways by people who have the construction of our 
conduct under their investigation for either discussion or deter- 
mination. Therefore, when we find that Dr. Woodward came 
down here, he came down here as he said on that witness 
stand. He was trying to find out facts. 

Was the article a reckless one? He sat there on the witness 
stand with the original article he wrote, and on the margin 
of that were his sources of information; and I asked him 
“When you made that statement in this article, where did you 
get it?” And he turned to page so and so of the Congressional 
Record. And I asked him again “When you made that state- 
ment, upon what did you base that; what was the source of 
your information?” And he said from such and such a case 
in the Supreme Court, or State Court—and they dared not 
cross-examine him. 

The article was a carefully written article by a man who 
had spent his life in his professions. He had spent practically 
the summer in trying to get material and finally all he could 
get was the certificates of incorporation which was there and 
is a public record across the street, which you and I may 
have a copy of upon payment of the price of the certification 
—and a copy of the by-laws. 

But why should the American Medical Association be inter- 
ested in writing an article for the entire membership through- 
out the United States on a clinic in the City of Washington? 
The answer, gentlemen, is given to you by Dr. Woodward. 
He said he was not interested in G. H. A. when he read the 
letter of Major General Ireland of March 27, 1937. You will 
remember that letter went to Dr. Cutter and he sent a copy to 
Dr. Woodward, and also to Dr. Leland, Dr. Leland because 
it concerned his department as a new method of the economic 
distribution of medical care; and Dr. Woodward because he 
said he knew Dr. Woodward was born and raised in Wash- 
ington. He said he was not interested when he read that letter 
because it referred only to the District of Columbia, but when 
he came here and inspected G. H. A.’s certificate of incor- 
poration and learned that it had qualified to deal not only in 
the District of Columbia but throughout the United States, 
wherever there were employees of the Government of the United 
States, then, when he knew that it was to operate wherever in 
the United States it could find those employees, it ceased to be 
a local clinic and became a national issue, for which all of the 
doctors of the American Medical Association had the right to 
be informed. Hence he wrote the article. 

Well, hadn’t newspapers been writing articles about G. H. A.? 
The testimony is full of references to publicity. Now, it was 
perfectly all right for a newspaper to write it, but if Dr. Wood- 
ward wrote an article on the medical profession to the members 
of the profession throughout the United States then he is pro- 
nounced an arch conspirator. The Court will tell you what the 
law on that matter is, and the Court will tell you that Dr. 
Woodward had the right to publish the article and that anybody 
in the United States still has the right to use legitimate per- 
suasion and argument, just as I am trying to argue to you 
now—and I would have the right to make the same kind of an 
argument out there in the park now on a soap box if I wanted 
to, just as long as I don’t conspire, confederate, or agree with 
other people for an unlawful purpose and to violate the law. 
Because that is of the right of which I spoke to you yesterday; 
the right of free speech and the right of freedom of the press. 

Now, there isn’t a single thing that the American Medical 
Association did in that case other than authorize the preparation 
of and the publication to the members of the American Medical 
Association throughout the United States of this article. And 
this article, as I have told you, and on the danger of repetition 
I am going to say again, was carefully prepared by an honest, 
decent man, who had spent his life in the honorable practice ot 
his professions for longer years than perhaps you will find any 
other witness has ever spent in the practice of their profession, 
testifying in any case. ‘ 

Oh, but they say “November 6.” The American medical 
profession was then again appealed to. You remember that in 
this discussion of November 3, in the District Medical Society, 
the members said “The American Medical Association hasn't 
done anything for us. Let's send a committee out there and 
see if they won't do something.” They didn’t know what to do, 
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so they sent out Dr. McGovern and Dr. Hooe, and you remember 
there they sat down with Dr. West and Dr, Leland and Dr. 
Woodward. There, the five of them were together. 

Well, hasn’t a doctor who is a member of a committee of a 
local society the right to go to the national association to talk 
over with the officials of the national association his or their 
problems; discuss with such officials who are in contact with 
the entire country and who are at least supposed to have a 
larger, and wider knowledge, and wider experience with such 
things? So they went out there; and what was the result of 
that conference? 

Do you remember I took the minutes of that conference while 
I think Dr. Woodward was on the stand, and I said “Find 
me a suggestion made in that conference for action by the 
District Medical Society other than Dr. Woodward's statement 
‘Go back and employ a lawyer.’” You can’t find it. 

That is all that the American Medical Association did to 
those two men when they came out there. They said “It is 
your local problem. We have done everything we could do. 
We investigated the facts as best we could. We published 
what we found; and that is the end of everything here that we 
can do. Go back and employ counsel and follow his advice.” 

That is everything the American Medical Association has 
done. And that organization, which has spent around a century 
in the service of the medical profession and the public generally, 
which is composed of the finest type of men in the United States, 
is now condemned as a conspirator, and they want you to 
hold them as violators of the law by your verdict, saying that 
they are guilty of conspiracy. And they didn’t raise one finger 
against G. H. A. 

Have you heard where they did a single thing other than 
publish the article which they had a right to do? It was 
not only their right; it was their duty to acquaint the medical 
profession, and the public, with everything it told them. 

But they say “Dr. West wrote some letters.” He did. Again, 
those letters in the minutes of the District Medical Society 
are the only evidence in the case. It was all documentary 
evidence. We had Dr. West go on the witness stand and say 
“Yes. That is another letter asking for information.” And he 
said again and again in those letters “I can’t understand how 
an agency of the United States would be set up as a corporation 
to practice medicine when the courts of most of the states 
before whom that question has come have pronounced such an 
organization illegal.” Again he said, “I know that the district 
attorney of the District of Columbia and the Corporation Coun- 
sel of the District of Columbia have pronounced them illegal.” 
aes ie have done everything we could to oppose Group 

ealth.” 

Now they say “Ah”: they say “Now we have Dr. West. 
He is the general manager of the American Medical Associa- 
tion. Now, we have him admitting on paper ‘We have done 
everything we could to oppose G. H. A.” 

Yes, they have. They said the same thing to the committee 
of the District Medical Society on November 6. What could 
they do? As Dr. West said “I tried every way I could to find 
out facts about this organization.’ He had even gone to 
United States Senators. Now, you would think a Senator at 
least could pry loose a little information. He ran right up 
against a stone wall. Dr. Copeland sought information. They 
wouldn’t even give the Representatives of our National Gov- 
ernment the information. He said “I tried to get the informa- 
tion, and we published the information which we had and that 
is all that we could do,” and that is all they did. 

Now, remember, these men had a right to talk just as any of 
you being members of any society or organization have a right 
to speak therein. I have a right in my society to discuss the 
questions which are of interest to the members and the society, 
and so have you; they had a similar right. You would be 
poor members if you didn’t take enough interest in your organ- 
ization to discuss its problems. And suppose some one was 
checking you every word you said, and three years later you 
were confronted with an abstract, not of what you said, but of 
what others thought you said? And when you have an astute 
gentleman for the prosecution pulling a letter on you that you 
wrote three or four years ago, and he is trying to distort 
everything in there to meet the view which he has, and is 
examining you along that view—try it some time. And then 
you stood up there with a jury looking at you, a courtroom 
full of people looking at you, counsel all looking at you and 
asking you questions, and a copy of a letter is produced and 
you say “No, I didn’t write that letter, I didn’t mean that in 
the way you say it.” And then the next thing you hear “Did 
you expect him to admit it? Of course, he would deny it; 
he is afraid to tell the truth.’ Try it some day. Try it when 
you know in your heart that you didn’t mean what somebody 
else has said you meant when you wrote the letter. And try 
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to stand up against the questioning under such circumstances. 
“Let me hear you explain this.” And it is three or four years 
old. That is the way of this case. We even had Dr. Parnell, 
I think that is his name; it is close enough to it—we even had 
him look through his file to see if he could possibly locate that 
correspondence on “smoke out,” and fortunately he found it, and 
he brought down to you three letters and we passed those 
letters around, and on the three letters there were three differ- 
ent signatures of Dr. Cutter. One secretary had written a 
letter; another secretary another letter. His name was on it, 
and he did sign the letter, the smoke out; he didn’t sign the 
other letters. And he told you that he hadn’t dictated the 
smoke-out letter, but these letters come on his desk from three 
or four stenographers, twenty-five to fifty a day, and he signed 
them: perhaps some of you have to do the same thing. You 
say to the stenographer “Have you written up this letter,” and 
upon that assurance it is signed. And those letters were 
brought down just to show you that what Dr. Cutter told you 
was the fact, because there was the argument to be made that, 
of course, he denied that letter because he was afraid of it. 
Afraid of what? Why should he be afraid of the letter? Here 
was the man who received it right here on the witness stand, 
but it is the same argument that I told you would be directed 
against any witness who had written letters or signed forty-five 
or fifty of them a day, necessarily having to parcel out to 
those working in the office this work, because no single man 
could do it. 

Now, that is the connection of the American Medical Asso- 
ciation with this case, There is a statement having been made 
there that Dr. West wrote to Dr. Hanley; wrote to a young 
man up in Long Island, I think, on Oct. 12, 1938. May I 
have that exhibit? It is not a very good photostat, as you 
can see; and they say that Dr. Fred Hanley of the Long Island 
Hospital had written down here and that Dr. West reported the 
situation here regarding G. H. A., and that he did it with the 
intention and for the purpose of restraining G. H. A. See 
the length to which they have gone to try to persuade you. It 
is a little bit sometimes more than I can understand. In order 
to persuade you that the American Medical Association was 
trying to keep Dr. Hanley from becoming a member of the 
staff of G. H. A. they say Dr. West wrote that letter. Well, 
what does he do? He states the absolute facts: “It is my 
understanding that the ruling of the United States Attorney and 
of the Corporation Counsel were made the subject of an appli- 
cation to United States District Court, that is the trial court, 
not the Appellate Court—and one of the Judges of that court 
held that Group Health was not violating any law.” 

And in the argument yesterday you heard it said to you 
that he knew when he wrote that letter that Judge Bailey had 
just decided the case. 

Why did he say that? Did he give any advice to Dr. Hanley? 
Now, let me show you the difference between fact and suspicion. 
If Dr. West wanted to persuade Dr. Hanley not to become a 
member of the staff of Group Health, wouldn’t he have said 
something there? Wouldn’t he have said “Don’t join that 
Group Health outfit. It is a bad group and I don’t think as a 
young man you should possibly join this group.” 

Does he make any statement like that? He tells cold facts 
in response to an inquiry. The young man can do as he pleases. 
He gives no other advice or makes any other suggestion. Now, 
if he was a conspirator with all the influence Dr. West has as 
general manager of the American Medical Association he would 
have said to Dr. Hanley “Don't have anything to do with Group 
Health,” but all he does is supply him with the facts, and we 
have just as much right to assume that it was a letter of 
inquiry, although the letter is not here, similar to that all the 
doctors in the United States write to the American Medical 
Association to be advised about medical affairs; just as every 
one of the inquiries written to Laux and Simons and Leland— 
and they have combed thousands upon thousands of letters, a 
few of which mentioned the Ross-Loos Clinic or some other 
clinic, in which was a statement that organizations of this 
kind usually are unethical or deemed unethical by the American 
Medical Association. And do you remember when Dr. Leland 
was on the stand and I took one of those letters and I said 
“Doctor, what were you referring to when you said this?” T 
wanted this jury to know the fact. I didn’t want you ladies and 
gentlemen to be sitting here trying to guess. I didn't want 
your minds when you went to the jury room in there to deter- 
mine the truth about this matter, to have them pulling this way 
and that way; wondering what the fact was. I didn’t want it 
left to your imagination just what Dr. Leland meant when he 
wrote that, and when Laux and Simons wrote similarly; and I 
said “What were you referring to in that letter?” He said, 
“I was referring to practically one hundred fifty organizations 
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in the State of California that had been closed.” By whom? 
The American Medical Association? Oh, no. By the State of 
California. 

Ladies and gentlemen, these men are in the office every day 
watching these things all over the United States. They are 
the ones whose business it is to know about them. They 
have a Bureau of Investigation. They are not running it for 
personal gain. They are operating it so that you and I and 
all the citizens of this country, all over the United States, may 
be protected. 

Did you know that a hundred and fifty institutions in Cali- 
fornia had been closed up by the state? Did you know from 
that letter he had that in mind when he was writing it? 
No. They leave it for you to guess, so that you wouldn't know 
what the facts were. 

What did Dr. Leland do throughout all this case? Let’s take 
him. We have Dr. West. Dr. West didn’t do anything but 
answer correspondence, as he had a right to do. If a man 
Writes to you you have a right to make an honest, straight- 
forward reply. Your opinion might differ from his or some 
one else’s opinion, but that is what made this country; the right 
to do that thing; and out of the clash of beliefs and opinions, 
so that we may come to a form of government and enactment 
of laws which have been more in the public interest than in any 
civilization known in the history of the world. Dr. West 
wrote letters. He had a right to, and unless, of course, he 
was in some conspiracy to write the letter, if when he wrote 
all these letters—and they stretch back to 1935 and 1936—letters 
in which he expressed what he pleased with reference to certain 
clinics about which inquiries had been made, and also with 
reference to what the man was inquiring about G. H. A. being 
illegal. Dr. Woodward wrote the letter. Dr. Woodward was 
in Washington twice at meetings of the District Medical Soci- 
ety and, gentlemen, I don’t know how it is that men can find in 
their minds the amount of suspicion with which to place on 
the honest acts of other men that has been found in this case 
with reference to these men from the American Medical Asso- 
ciation. You knew when you saw Dr. Woodward on that 
witness stand he had no criminality in his heart, mind or soul. 
You know a man who is now approaching the last time before 
the sun sets that he will not do such things; you know that 
at that period of life he is not suddenly transformed into one 
who will conspire to crush down and destroy G. H. A., or 
any other decent thing. You knew that before he ever opened 
his mouth in response to his oath as a witness. He came down 
here, he tells us, to attend the meetings of the District Medical 

Society and, as a man of judgment, experience and training, 
he always left the same words. It was repeated so often it was 
like a litany. They asked him the question “What shall we do?” 
They didn’t know. His answer invariably was “Hire an attor- 
ney and follow his advice.” And now he is dragged through 

this courtroom as a conspirator, because he gave the same 
advice to the society that one of you ladies or gentlemen would 
give to a good personal friend of yours in some difficulty or 
trouble. You would say “Go down and see a lawyer; follow 

his advice.” And because you did that you wouldn't want to 
be dragged in here and indicted if later on some question arose 
with reference to that advice which you had given. 

What did Leland do? He came here and advised the District 

Medical Society with reference to a prepayment plan. That 

is his business. That is what he is there for. He is head of 

the Economic Bureau. He makes an examination of these 
various plans throughout the United States. He gives advice. 

Did he come east and say “Let’s find some way of wrecking 
G. H. A.?” Did he come here and leave advice as to how to 
restrain them or kill them off? He came down here on that 
single occasion and the minutes show he advised them with 
reference to a prepayment plan. And then he wrote some 
letters just as Dr. West had written with reference to informa- 
tion inquired about, concerning certain clinics throughout the 
United States; and you have heard this Ross-Loos Clinic so 
many times that let’s get rid of it now. Dr. West on that 
witness stand showed a letter in which he said—and we are 
criticized now for the action of the American Medical Associa- 
tion against Ross-Loos. Get this, please. This is important. 
This shows you how far they have gone in order to build up 
this case against these people. I told you, and it has been 
testified to beyond doubt, that with reference to purely local 
affairs, and the administration of the local society, the county 
society was a unit self-sufficient to itself, just as Montgomery 
County is in the State of Maryland; just as Arlington County 
is in the State of Virginia. 

Do you find the Governor of Maryland: Do you find the 

land going to the local officials at Rockville 
Governor of Marylane going not do? Do you 
and telling them what they may or may 
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find the Governor of Virginia going to Arlington County peo- 
ple and deciding for them what they shall do; whether they 
want to put in a sewer, or street, or what not? Doesn't the 
county go ahead and do it? 

Somewhere out in California the county society had a clash 
with the Ross-Loos Clinic. Now, under the constitution of 
the American Medical Society if a man is accused of unethical 
conduct he first has the trial in his county society. They had a 
trial in the county. Then, in the further protection of his 
interests, if he is dissatisfied with the result of that trial he 
has the right to appeal that up to the constituent state society, 
and if that goes against him then he has a right to proceed 
up to the American Medical Association, to what they call the 
Judicial Council. The Judicial Council has nothing whatsoever 
to do with the facts of the case. It looks the record over and 
sees if a man had a fair trial in accordance with the con- 
stitution and by-laws. 

Now, remember, the American Medical Association is charged 
with having done everything it could to frustrate, restrain and 
destroy the Ross-Loos; it was told you so yesterday. The 
Ross-Loos Clinic is held up before you as a prepayment clinic 
which was the guide, and model of G. H. A., and you are told 
that the American Medical Association sought to destroy it and, 
following the same course of conduct, sought to destroy G. H. A. 
Now, let’s get the facts. Now once and forever straight. If 
the American Medical Association wanted to destroy Ross- 
Loos, it could have done it. All it had to do was affirm that 
decision, wasn't it? What did it do? Sent it back; reversed 
it; shot it back from whence it came, and on what? On a 
pure matter of procedure. Now, if the American Medical 
Association is such a crooked institution; if it is so determined 
to destroy things that it will crush under camouflage to the nth 
degree, would the Judicial Council of the American Medical 
Association not have said “We consider these people have had a 
fair trial, and the decision is affirmed.” 

They shot it back, and Dr. Ross is a member of the American 
Medical Association; Dr. Loos is a member of the American 
Medical Association. Not one word has ever been uttered 
against Ross-Loos by the American Medical Association. 

Dr. West, in his letter, stated “I understand Ross-Loos is 
giving a good sort of medical care.” 

Dr. Leland, in his letter, said the same thing and yet they 
would have you think that the American Medical Association 
Was pursuing the same course of conduct with reference to 
G. H. A. that it did with reference to Ross-Loos. 

Now, let us take the other one and get rid of that. You 
will remember that when Dr. Cutter was on the stand they 
talked a great deal about Mount Sinai in Milwaukee: Do you 
remember that? 

There was a case in which the Milwaukee local county soci- 
ety—in Milwaukee County, I think—and the state society of 
the State of Wisconsin had affirmed a finding that doctors 
engaged in a clinic there were guilty of violating the rules and 
regulations of that county society. Now, we don’t know what 
that organization was. We don’t know what the doctors did. 
We have nothing before us except the opinion of the Judicial 
Council in which it said that these five men have been given a 
fair trial before the county society and that the said county 
society had been affirmed and with reference to them the Amer- 
ican Medical Association had nothing to do. It had nothing to 
do with reference to the expulsion of members from any county 
society. That initiates in the county and goes on through the 
state and finally to the Judicial Council. The Judicial Council 
composed.of seven prominent doctors from various sections of 
the United States sat on that case. They came to the conclusion 
in that case that these five doctors had a fair trial, and there 
wasn’t anything they could do except affirm the decision. 

Now, there were various hospitals in Milwaukee that had 
these five men, or some of them—I don’t know how many—on 
their staffs. They have accused Dr. Cutter of using the Mundt 
resolution in order to get rid of the five doctors on the staff 
of Mt. Sinai, and nothing is more contrary to the facts or 
truth than that. The Mundt resolution never came into the 
case, and they know it; and they have no right to argue to 
you that Dr. Cutter used the Mundt resolution. Those doctors 
were tried by their brothers in Milwaukee. I don’t know any- 
thing about Milwaukee, but we do know that the doctors of 
Milwaukee didn’t think those five men were conducting them- 
selves properly, and the state society on appeal didn’t think 
so either; and here were hospitals which had on their staffs 
five men whom their brothers wouldn’t associate with in the 
practice in which they were then indulging. You remember 
that the American Medical Association doesn’t ask the hos- 
pitals to be approved. The American Medical Association 
doesn’t force a hospital to be approved and Dr. Cutter said 
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“If you don’t want to remain on the list of approved hospitals 
you don’t have to remain. We can't do anything about it, but 
if you want to remain we are not going to publish to the 
people of the United States that we approve a hospital which 
has on its staff five men whom their brothers don’t think 
should be there; in the community in which they live.” 

That is what Dr. Cutter said. 

The hospital could have retained those men on its staff if it 
desired to. There wasn’t a single thing the American Medical 
Association could do about it. Oh, but they say, the approval 
of the hospitals by the American Medical Association is a thing 
of great value. Right. If we hadn't been operating as an 
outstanding organization, with purity of purpose, and sincerity 
of ideals, then we never could have won the enviable position 
where hospitals would be running to us saying please approve 
us. The reason why the hospitals want the American Medical 
Association to say “We are all right” is because the hospitals 
know that well informed opinion of the United States shows 
that the American Medical Association does not put its stamp 
of approval on any hospital which has the slightest suspicion 
lodged against it either with respect to the service it renders; 
the plant it maintains, or the staff which operates therein, 
That is why. And we have no apologies to make, because 
Dr. Cutter said to Mt. Sinai Hospital “If you want to keep 
five men whom all the brother physicians of the city say should 
not remain on the staff, you may keep them; but I cannot 
say in honor to the people of the United States ‘We approve 
your conduct in so doing.’” The Mundt resolution therefore 
had nothing whatever to do with it; and while we are on the 
Mundt resolution, let’s clean that up too. 

Tue Court:—Mr. Leahy, would you like a few minutes? 

Mr. Leahy:—Yes, your Honor. 

(At 11:15 a. m. a brief informal recess was taken, at the 
conclusion of which the following occurred :) 

Mr. Leahy:—If your Honor please, and ladies and gentlemen 
of the jury, I had just gotten down to disposing of the Mundt 
Resolution, so called. You remember that comes into the case 
in this way, in an attempt to show you that the American 
Medical Association was in a conspiracy to restrain G. H. A., 
and they accuse Dr. Cutter of having made an inspection of 
the hospitals in the District of Columbia, which had not been 
inspected for years, and then in the report of the inspection 
to the hospitals the inspector attached the Mundt Resolution. 

The Mundt Resolution, in substance, was a resolution which 
was passed in 1934 in the House of Delegates of the American 
Medical Association; and that resolution provided that they 
should refer to the appropriate committee the question as to 
whether or not doctors on the staffs of hospitals approved 
for intern training should be members of their local societies. 

Now, get the distinction between the ordinary hospital and a 
hospital for intern or resident training. Not all hospitals are 
hospitals for interns and resident training. Some are for resi- 
dent training; others are for intern training alone, and some 
are for both. 

A young doctor, after he has graduated from medical school, 
usually takes an internship. Some of the states, as the testimony 
shows, require that as a prerequisite to the license to practice. 
Most of the states require it professionally, because they believe 
that the young chap who has just come out from the theory of 
medicine ought to take at least one year of the practice of 
medicine under the supervision and direction of old practitioners 
who are on the staffs of hospitals. 

I think that in evidence here are the staffs of practically all 
of the hospitals of the District of Columbia; and they are com- 
posed of the finest surgeons and doctors that we have. It is a 
bit of an honor and distinction for a doctor to be on a staff, 
that is, the regular staff, because that is the sustaining staff of 
the hospital. The hospital has a responsibility to those who 
come to it for treatment. If, for example, any one of us desires 
to go to a given hospital we like to know that if one of the 
members of that staff attends us medically or operates on us 
surgically we are going to get the best medical attention we can 
get in the District of Columbia. We want to know that we are 
going to get experienced professional care. 

Therefore, any hospital which holds itself out as one which 
can teach young medical students just out of the medical schools 
ought to be a hospital which has those on its staff who are 
capable, able, willing, and have the time and disposition so to 
treat them. 

And just as the American Medical Association has been 
careful to inspect medical schools to see that they turn out 
young doctors who are well trained, so they have followed that 
up by seeing that hospitals which want to teach those young 
men shall, in turn, have staffs of the quality and character I 
have just described. © 
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Beyond that, there are hospitals for resident training. The 
only difference between the young intern and the resident is 
this: the young intern receives his training generally. The resi- 
dent is a young man who wants to specialize. Maybe he wants 
to specialize in obstetrics or in surgery or in some particular 
branch of surgery. So he will continue his internship further 
and he will take a residency and then he will receive particular 
instruction, particular instruction, in the branch of medicine or 
surgery which he desires to pursue. And the American Medical 
Association has been careful to see to it that those hospitals 
which are going to teach specialists shall be equipped to see 
to it that they are able so to do. 

Is there anything wrong about that? Sister Rosa said she 
believed it was a good thing. Is it not a good thing for 
you and for me and for all of us that there is some supervising 
power to pull up the reins of the hospitals if they should begin 
to get careless? Is it not a good thing that there is some one 
in authority who can say to the hospitals in an authoritative 
way, in the sense that they have the ability, learning, experience, 
and training, “We are not going to approve you for instructing 
young doctors, because you didn’t do this or you didn’t do that 
or you didn’t do the other thing; and unless and until you do, 
you are not going to get the approval which you are seeking” ? 

Remember, again, the American Medical Association does not 
ask any hospital to be approved, not any more than the 
American College of Surgeons. The American College of Sur- 
geons goes right into the operating rooms to see to it that they 
are kept clean of infection, that the equipment is proper. The 
American Medical Association takes the hospital as a whole 
and sees to it that the proper instruction is there for those 
who seek it. 

In 1934 a doctor named Mundt, in order to guarantee for 
the public good and for the patient that those doctors who did 
that kind of instruction should at least have the stamp of 
approval of the doctors in their neighborhood, said it would be a 
good thing if the hospitals should have on their staffs as the 
men teaching these younger doctors, members of the local 
medical society. 

What was the purpose and intent of that resolution? It 
could not have been to restrain G. H. A., could it? It was 
passed in 1934 when the House of Delegates did not know one 
thing about G. H. A. They were not talking about clinics. 
They were not talking about producer and consumer groups. 
They were not grouping anybody. They were thinking of the 
patient and the general public health and welfare. And in the 
report which came out of the committee, the proper reference 
committee to which it had been referred, they said that the 
selection of staffs of hospitals was of great importance, and 
they said, “We have no control over hospitals; we cannot enforce 
such a resolution, but we can recommend it.” 

Then there was so much talk about this Mundt Resolution 
and it was twisted and distorted from the purpose for which 
it was adopted, in order to make it a dagger thrust at the 
heart of G. H. A., that we had Dr. Hayden come down. He is 
a former president of the American Medical Association. Dr. 
Cutter is secretary. He is on the Council of what they call 
Medical Education and Hospitals. Dr. Cutter’s principal 
work is to look after medical schools and see that they are 
brought up to a standard. Dr. Hayden was brought down 
here for you, so that you would have an authoritative state- 
ment of that Council of just what was meant by the Mundt 
Resolution. He told you that it was an ideal for which they 
were seeking, hoping that they might attain it some day; that it 
was an ideal, but that it would be stupid—and that is the adjec- 
tive he used—it would be stupid to say that they were using it 
as a threat for all hospitals to comply with. 

Do you remember the testimony of Dr. Mitchell? Do you 
remember that he said that in 1936 the Emergency Hospital had 
been having so much serious trouble that they finally enacted a 
rule which required that the members of the staffs of hospitals 
should be members of their local societies—not of the District 
of Columbia, but of their own local societies? Why? Because, 
as he told you, he felt that when a man was a member of his 
local society he had passed the investigation required by the 
membership of that society and that there was a bit of a stamp 
of approval on that man which at least made him prima facie 
available and qualified as a member of the staff. 

You men belong to organizations. You do not take in every 
Tom, Dick and Harry, do you? If somebody is proposed for 
membership, don’t you look him over? Don't you say, first of 
all, “Well, I don’t know. Do we want this chap in here, or 
don't we? What kind of a’man is he?” 

The local societies put the doctors through the same test, 
and if they are doctors who are not living up to standards—I 
don’t care whether you call them ethical or moral—then they 
will not be admitted to membership in the local society, 
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Now, let us examine this argument as to whether or not 
the Mundt Resolution was used by the American Medical Asso- 
ciation, through Dr. Cutter or by Dr. Cutter, personally, in 
order to restrain G. H. A. Once again it is a little bit difficult 
to discuss this evidence with you under the charge that is made 
against that man. Up until we had to produce before you the 
facts, I knew that you were suspicious. I knew that you just 
wondered “How come? How come that these hospitals were 
inspected at this time in 1937?” Remember, G. H. A. never 
opened its doors until November 1. G. H. A. was not in 
existence as a going institution until November 1. If we had 
not brought on for you the facts your minds would still be in a 
state of confusion as to just why those hospitals were inspected. 

We brought on for you the inspector who came at that time 
to inspect these hospitals. 

They tried to put into the mind of Dr. Cutter the germ of 
conspiracy because Major General Ireland, without any sug- 
gestion from Cutter at all, wrote Dr. Cutter a letter in March, 
before anybody had heard of G. H. A. in this wide, wide world, 
so far as any one of these conspirators, as alleged, was con- 
cerned. And Dr. Cutter told you that he made a copy of it for 
Dr. Woodward, because Dr. Woodward was born and raised 
in Washington; and he made a copy of it for Dr. Leland 
because Dr. Leland’s department looked over the medical eco- 
nomic matters. Ireland’s letter never mentioned G. H. A. It 
said an H. O. L. C. group. 

Following that letter in March there was not any communica- 
tion to Cutter about it. He put it away in his files and forgot 
about its existence. He certainly never thought that it would 
be used for the purpose that they are using it against him now. 
And Dr. Cutter took that stand on his oath—a man who has 
been at the head of the Graduate College of Physicians and 
Surgeons of New York, who has been at the head of the 
Medical School of Southern California, a man who has for 
years been trying to take care of the standards of medical 
schools and colleges—and he said, “I never heard of G. H. A. 
until October 1937.” 

Then we went one step further and showed you why the 
inspection was made. This is just a bit like a pebble in a 
shoe: it is irritating to think that people would have the 
temerity to charge these honorable men with being conspirators 
in the face of the truth which they can show. 

Dr. James Cahill, who is the chief of staff of Providence 
and of Georgetown University hospitals, was trying to get 
Georgetown and Providence approved for a residency in surgery. 
Those two hospitals you and I have often thought of as being 
two as good hospitals as we can boast of in the District of 

Columbia. I doubt that it would have ever occurred to your 
mind that when Dr. Cahill asked for the approval of a residency 
in surgery anybody would have to examine those hospitals. 
You and I would have said, “Of course those hospitals are two 
of the finest we have. They have been here before we were 
born. We unhesitatingly send our friends or our relatives 
there when they are sick.” 

But did the American Medical Association take that view? 
They said, “If you want the approval, fill out the proper form 
and let us see what you can do in the matter of instruc- 
tion of these young surgeons that you want the privilege of 
instructing.” 

So Dr. Cahill in due course filled out an application, and 
then, as Dr. Peterson told you, when he could find time to 
come to the District of Columbia he came to make his inspec- 
tion. I think it was some time in May. Maybe it was in 
June. He told you, “I never had heard of G. H. A.” 

These people think that G. H. A. was the only organization 
in the wide, wide world to which the entire world paid any 
attention. Peterson never heard of it. You and I never heard 
as much about it as we have heard about it in the court room 
in the last two months. 

Dr. Peterson came here to inspect and to determine whether 
or not a residency should be granted. You remember I read 
the report of Peterson to you, so much of it as contained his 
criticisms; and if he did not go through Georgetown and 
Providence with a fine-tooth comb I am very much mistaken. 
Why? Was he doing it for any other purpose than to protect 
those who one day would be operated on by the young resident 
whom they wanted the privilege of teaching? That is the only 
purpose he had in mind. He was not thinking about restrain- 
ing G. H. A. He came here and told Providence Hospital, 
“Listen. Unless you check up on what you have been doing 
you will not only not get approval for residency, but the 
chances are that your right even to teach an intern will be 
i ra Ba y 
ee told Georgetown the same thing; that they should 
correct certain deficiencies which were found, in order to make 
them qualified for the instruction of a young resident, 
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Three of the hospitals had not been reexamined for a number 
of years, and while he was in Washington he said, “I will take 
care of those hospitals while I am here.” There are over six 
thousand hospitals in the United States. They have two or three 
inspectors, and it is a job, is it not, to inspect six thousand 
hospitals ? 

He inspected those hospitals and made a full account of 
conditions as he found them. One of them is a special hospital— 
Columbia. That has to do only with residencies for obstetrics. 
The others he inspected and wherever he found anything wrong 
he criticized them. 

Don’t you think it is a good thing, while you and I are 
asleep, that we have somebody watching over the hospitals and 
giving reports such as Dr. Peterson gave here? Don’t you feel a 
little safer now to think that there is some one who is pulling 
up the hospitals of the District of Columbia by the reins and 
making them hold their heads up higher, or else they won't 
get the approval of the American Medical Association? 

And then on the bottom he wrote: “What possibility is there 
for your hospital to adopt the principles’—I cannot recall the 
exact words—‘laid down in the Mundt Resolution?” That 
resolution was passed only and solely for the good of the 
patient and the public, in order to raise the standards of the 
hospitals and keep them high. Oh, they say, “Cutter got 
five hospitals. Warfield got some more on Dec. 1, 1937.” Did 
he? Remember, they charge that the American Medical Asso- 
ciation threatened and coerced the hospitals of the District of 
Columbia when they attached that Mundt Resolution. They 
received a letter back from Providence in which Providence 
said it would be a tragedy—I think that is what the Sister 
wrote—if Providence lost its approval for intern training. Of 
course it would. The well informed public opinion would know 
that Providence had deteriorated to the point where it was no 
longer considered worthy of teaching young men; and the same 
thing would be true as to the residency. Sister Rosa wrote 
that everything that was offered by way of criticism would be 
eradicated just as soon as it could be; and it was. But not 
until they inspected it again. It took Providence Hospital two 
years to get residency approval. 

Is that a restraint of G. H. A.? If they charged us with 
restraining Providence Hospital from getting approval, that 
would be looking like it, would it not? But they checked and 
double-checked, and we had Sister Rosa come here and she 
said she did not consider it any threat; she considered it was 
for the good of the hospital. 

And Dr. Caylor came to the stand, who wrote this letter, and 
he used in it the word “requirement.” 

“Ah,” they said, “now we have proved a conspiracy, because 
the American Medical Association, in attaching the Mundt 
Resolution, used it as a requirement.” 

The American Medical Association had a right to do so if it 
wanted to. The court will tell you so. 

The American Medical Association does not force any hos- 
pital on an approved basis. You saw here the mechanics by 
which a hospital got on the approved list. They ask for it. 
If I ask any one of you to approve my conduct, will not that 
one say to me, “Wait a minute. If you want me to approve 
what you do, you do it this way or that way, because that is 
the standard I think you should pursue.” 

The same is said with reference to the American Medical 
Association in its approval of hospitals; and you will note 
again in the Caylor letter that once again, in the same way 
in which they drive the dagger of suspicion into your minds, 
where they emphasize the word “requirement,” they never 
brought to your attention the word “request”—because in the 
letter which Caylor wrote he said, “The requirement is the 
Mundt Resolution, and the board has requested that you will 
comply with it.” 

Was there any threat from the board, any coercion on any 
one? Even if it were a requirement, which it was not, any 
man on the board could either remain on the board or not, as 
he saw fit. That was his business. The District of Columbia 
Medical Society did not interfere. Neither did the American 
Medical Association. But each one of them said they would 
gladly become a member of the local medical society. 

When Dr. Cahill was on the stand I asked him whether or 
not the American Medical Association had ever followed up 
further to find out whether all members of the staff actually 
were members of the local medical society, He said, no. 
These people who are now conspirators, this great organization, 
and Dr. Cutter as secretary of that council was so much of a 
conspirator that when the Sister wrote to him and said that 
they had all promised to join, he never tried to find out whether 
they did or not; and as a matter of fact, Dr. Cahill told you 
that there were men on the staff of Providence Hospital, even 
at this time, who are not members of the local medical society. 
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With reference to Georgetown Hospital, Dr. Cahill thought 
the Mundt Resolution was a good thing, just as Dr. James 
Mitchell in 1936 thought it was a good thing, even before 
Mr. Zimmerman dreamed of G. H. A. Emergency Hospital 
had put it into effect. I said, “Doctor, as a matter of fact, are 
all members of Georgetown staff members of the local soci- 
ety?” He said, “Oh, no.” But, nevertheless, in October 1937, 
a month before G. H. A. opened its clinic, Georgetown adopted 
the principle of the Mundt Resolution, but it said, “Those of 
you who do not belong, take a year to join.” Why? Because 
there are some young men on the visiting staff or the courtesy 
staff who perhaps, just starting in the profession, cannot afford 
to pay dues; they cannot afford to buy THe Journat. To 
these young fellows maybe $25 or $30 is a lot of money, and 
they cannot afford it. Georgetown, under no circumstances, 
would keep those young men away from the staff because, for 
good and sufficient reasons, they could not join. 

Columbia wrote and said, “We have a man on our staff 
who has been on there for years, and we won't throw him 
off.” The person who wrote that letter thought it was a 
demand, and he said, “We will not throw that man off. He 
has been on our staff and there are reasons why he does not 
belong to the local medical society; they are good and satis- 
pactory to himself, they are personal, and we will not go behind 
them.” 

Just one other thing on that point. You remember that in 
the spring of 1938 the Medical Board recommended to the 
board of trustees of Columbia Hospital in this city that they 
should have a requirement that all members of the staff of 
Columbia should be members of the local medical society. What 
did the board of trustees do? They sent it back, saying “We 
refuse to enact any such legislation.” 

The next one was George Washington, and we had Dr. Charles 
Stanley White come here and tell you about that. I said, 
“Dr. White, are all members of the staff of George Washington 
University Hospital local medical society members?” He said 
“We have thirty-three who are not,” as I recall it. 

Yet they represent to you now that Dr. Cutter forced these 
hospitals to adopt the Mundt Resolution—at a time when he 
never had heard of G. H. A. 

I think the other hospital was out in Takoma Park. We 
have not heard much about it; but the same recommendation 
went to that hospital as went to all the other hospitals, the five 
that were examined. The same criticisms were made—not in 
the sense that all the criticisms were identical, but I mean that 
in each case the purpose of the report was to acquaint the 
hospital with the defects in the administration of service which 
existed in the hospital; and you remember that the A. M. A. 
was fair enough about it so that they submitted a report to the 
hospital, so that the hospital could come back with its comment 
or criticisms. 

And yet that is picked out as an instance to show that Dr. 
Cutter was not performing his duty; he was not engaged in the 
conduct of his office as secretary of that council; he was not 
doing in Washington what he was doing all over the United 
States—inspecting hospitals—but that he had the mean, low, 
immoral purpose of trying to destroy G. H. A., which he never 
had heard of. F 

Is not that stretching the case pretty far? Is not that trying 
to confuse your minds? Why, ladies and gentlemen, if there 
had been a conspiracy in this case it would not have taken two 
months to listen to somebody try to prove it. You would not 
have had to be listening to arguments about inferences. The 
facts would have been there. They take the suspicious circum- 
stance that Dr. James Cahill, in the Year of our Lord 1937, 
happened to think that Georgetown and Providence should be 
approved for a residency in surgery, and from that simultaneous 
or contemporaneous event they said, “We are going to argue to 
this jury that they seized on that request in order to bring 
about a conspiracy to destroy G. H. A.’—which had not yet 
opened up its clinic, and when the examinations were made it 
had not even had a staff. 

Would that convince any reasonable man beyond a reasonable 
doubt that men who have lived all their lives in honor and 
decency have suddenly lost all sense of honor and decency and 
are now going to join in the commission of a crime against 
the laws of the United States? What manner of men and 
women do they think the jury is composed of? Do they think 
that you ladies and gentlemen have lost your sense and reason 
too, so that you cannot see through this attempt to pervert 
and distort the ordinary happenings which occur simultaneously 
and contemporaneously every day, into evidence of a conspiracy ? 

They said, “We went one step further and all these hospitals 
got together”; all these hospitals, through their boards of 
honorable, decent men, who act as the administrative board of 


trustees. What did they get out of it, ladies and gentlemen? 
Maybe some of you have to act in some organizations where 
you do not receive a farthing in return. You do it because you 
feel as though you have your place in life, after all; that you 
are not here just to see whether you can make 5 cents or a 
dollar every day; that, after all, when it comes to the time 
when you are leaving this life you would like to feel in your 
heart, “Well, I have left the world a little bit better in the 
niche where I was born for my haying occupied that niche.” 
And so you go out at night when you are tired and attend a 
meeting, or you take a membership on a board of this organiza- 
tion or that one. You do not look for compensation in pay. 
You are only acting because within the heart and breast of 
every man, every good man or woman, there is that urge to do 
something for his or her fellow men and women, and you can 
do it only in the little way in which you are capable and in 
the place you occupy. 

These men did that in these administrative boards. They 
are composed of our finest citizens. And you are told that 
those citizens, through their administrative boards, were either 
coerced or forced or influenced unduly so that they brought all 
of the hospitals in the District of Columbia into this gigantic 
conspiracy with all of the doctors in the United States who are 
members of the A. M. A., and our local doctors through the 
District Medical Society, to freeze out—whom? Raymond E. 
Selders. 

I do not think counsel would have either the hardihood 
or the temerity to try to use that particular application as an 
instrument of assault to strike down the fair reputation of the 
hospitals of the District of Columbia. I did not think that he 
would accuse us of so much wrong that he would not leave 
us even the fragment of a decent motive in considering that 
application. 

Once again we had to go out and get the facts. They were 
all available; every one of those letters we drew from files 
which the prosecution had or which were available. Every 
single letter that we brought in here before you we took from 
files which lay on the table; and yet they held them back 
hoping to poison your minds so against the doctors of the 
District of Columbia and against the hospitals that when I 
came to speak to you you would be living under such an 
guizaee that you would not even listen to the reason of the 
acts. 

What do you find? Dr. Selders. I am sorry I have to say 
this. The man is not here. He should have been here. The 
Government should have brought him here. The Government 
should have produced him, as it went clear down to Houston, 
Texas, to bring a man and place him on the witness stand just 
to identify a signature. And yet they would not bring to you 
the man who was the principal of the conspiracy that they say 
we used against him, just as they would not produce Childress, 
for you to find out whether Dr. Brown was telling the truth 
as to whether Dr. Neill was offered the Medical Directorship 
of this organization. They would not bring before you Dr. 
Selders so that he could answer and stand up and say, “Yes; 
I got down on my knees to these hospitals and I was refused 
the right as a surgeon. They crippled the institution which I 
joined. I could not practice surgery because I had no place 
where I could practice it.” 

And then, what do you find out to be the truth? Dr. Brown 
told you he never employed him as a general surgeon to do 
general surgery; that when he employed him he employed him 
to do minor surgery such as is done in a clinic; that he did 
not consider that he had the qualifications which would give 
him the privileges of the hospitals of the District of Columbia. 

And when Mr. Kirkpatrick was on the witness stand he 
made this answer, and I want to repeat it to you now. I said, 
“Mr. Kirkpatrick, did you know anything about the qualifica- 
tions of Dr. Raymond E. Selders?” He said, “No.” I said 
to him—a trustee in 1937 and president of the organization in 
1938—“Did you make an investigation into the qualifications of 
Dr. Raymond E. Selders?” He said, “No; and I have no 
apologies to offer.” 

That man was to take care of the surgical wants of five 
thousand or six thousand people, and the president of the 
organization sat up there and boldly accused all of these 
defendants as being in a conspiracy against them. 

He said, “In July we sent another final plea to the hospitals 
to admit this man, 

This man who had but one surgeon to offer the i 
would inflict on them a man whose qualifications tie ae ee 
and about which he was so little interested that he never made 
an investigation, and he had no apologies to offer. 

I think apologies are due to the subscribers of G. H. A. for a 
lay administration of that character and that type. 


514 GCaSeAL USS 


Now, what do we find about Raymond E. Selders? I do 
not like to talk about other men, particularly when they are 
far away and cannot answer; and I do not like to accuse any 
witness, or characterize him, who appears on this stand. It is 
an easy thing, ladies and gentlemen, tor a lawyer to stand 
here and use harsh language and call names. But that is not 
what you want. You want some help so that when you go 
out into the jury room, where these questions come up in your 
minds and you disagree, you will find somebody who maybe can 
help you to coordinate the evidence in the case so that you can 
sit down to a deliberate judgment in a most important matter. 

You know Dr. Raymond E. Selders is incompetent. You 
know that he has no more right to enjoy the wide privileges 
for which he asked permission than I have. That man asked 
permission to do anything in this wide, wide world with you 
when you are asleep and there is nobody there to see what is 
being done. He wanted the privilege of a general surgeon 
who, without supervision, without anybody there to watch and 
stand over and see that he was doing the right thing, could 
operate on any man for any thing, or on any woman, because 
he asked for the widest privileges as a gynecologist. He 
wanted the widest privileges that the most capable, able, and 
experienced surgeon alone enjoys. 

And then they laughed at Dr. Mattingly because they said he 
wrote a letter when he was asking for permission to go before 
the Grand Jury, and they said he boasted of the fact that he it 
was who was responsible in his way for Selders’ rejection at 
Sibley Hospital. 

Out of the same files we drew Dr. Mattingly’s letter. I read 
it to you on the last day that testimony was taken. It was 
written on Christmas day, 1937, when, if ever, a day opens 
and closes when the heart of man is most at peace, when he is 
least likely to be writing things unfairly. And if you have 
ever heard a better exposition of the reasons why one doctor, 
who is a member of the staff of a hospital, disapproved the 
application of Dr. Raymond E. Selders, then I do not know 
where to go to find it. 

He said, “This man seeks privileges which are wider and 
broader than any we enjoy here in the District of Columbia, 
and we do not know him.” 

As you heard Dr. White say on the stand, when a man makes 
application for privileges in the District of Columbia hospitals 
usually somebody knows him, and they will say to Jim or Joe 
or Charlie, “Do you know this fellow?” “Yes.” “How is 
he?” “He is all right.” ‘Have you ever seen him operate ?” 
“Yes. He is a good man. I have seen him and I know him. 
He is capable, he is able, he is honest, he is energetic.” 

But who knew Dr. Selders? Not only did we not know 
him, but we had difficulty in finding out anything about him. 
First, when the application was made at Sibley you recall, 
almost within six or eight weeks, long enough to investigate 
the references which were given, his application was rejected 
because they said, “We can’t get any replies from your ref- 
erences.” 

So then Selders wrote his references, I presume, because he 
then wrote a letter to Dr. Taylor, who is now dead, and he 
said: “I understand now you have heard from my references. 
Won't you reconsider ?” 

Immediately came back the answer that they had read his 
references and they saw no reason to reconsider. 

You remember, with reference to the first application, that 
we put the Coroner of the District of Columbia on the stand, a 
man who is now in public office and has been for years, and 
he checked on the side of his report, “We need more informa- 
tion about this man.” 

Don’t you think that when a hospital is called on to give the 
right to any man to do anything in that hospital on his own 
judgment and unsupervised, it is in the interest of the patient — 
or is it a conspiracy to restrain G. H. A—that they examine 
the qualifications of Dr. Selders? 

You go down through all the hospitals, and most of them, or 
a great share of them, took the recommendation of the Wash- 
ington Academy of Surgery; and the Washington Academy of 
Surgery made an investigation and reported that in the judg- 
ment of those surgeons—and it is composed of the finest sur- 
geons of the District of Columbia—they did not think he was 
qualified. 

And they indicted the Washington Academy of Surgery 
just because those surgeons, who know better than anybody 
else whether a surgeon is qualified or not, recommended to the 
hospitals who sought their advice that they did not think this 
man was qualified. That judgment was considered so ill-advised, 
so reckless and so unworthy that they dragged the Washington 
Academy of Surgery in here as a defendant. 


A.M.A., 
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Then, do you recall that when Dr. Borden, who is not a 
defendant here, was on the stand, who is a member of the 
Washington Academy of Surgery, he said, as I remember it, 
that it was a John D. Moore to whom he wrote in Hugo, 
Oklahoma, and he got a reply back from Dr. Lee in Pennsyl- 
vania. We brought Lee down here. You saw him. He is the 
man who saw Selders; and when the Washington Academy of 
Surgery asked Dr. Lee for a recommendation, Dr. Lee said, 
“I understand that they gave him chances in Worcester far 
beyond what we thought he was capable of.” 

That was the only letter which we got. And then, in order 
to disabuse your minds of any possibility of withholding some- 
thing from you, because the argument would be made, as it 
was made here yesterday, that we wrote to John D. Moore when 
we should have written to John T. Moore, we brought down 
the application which was sent to the Washington Academy of 
Surgery, showing John D. Moore, and the address that we got 
was the address to which we wrote in Hugo, Oklahoma. 

The statement was made that he did not live in Hugo, Okla- 
homa. You don’t know that and I don’t know it—I do, but 
I cannot tell you. The statement was made that he did not live 
in Hugo, Oklahoma. There is absolutely no evidence in this 
case as to where he lived or did not live, and I have just as 
much right to say that he lived in Hugo, Oklahoma, as some 
one else has a right to say he did not. I happen to know what 
the fact is, but I cannot disclose it to you because it was not 
proved, 

Then we finally get to a letter which was characterized to 
you yesterday as a “muckraking” letter with reference to Dr. 
Selders. Do you remember, in the Garfield case, where they 
attacked Eisenman’s inter-ofice communication where Dr. Eisen- 
man said, when he passed on Selders’ application to the board, 
“This is not a run of the mine case” or “run of the mill,’ or some 
such phrase as that, and that on the face of it it seemed as 
though this man had just as much qualifications as some of the 
others in the hospital, and “therefore if you are going to refuse 
his application on other grounds than qualifications I wish you 
would state it so that the administrative board will know.” 

They offered that in evidence. Why? Oh, that looked just 
like the kind of a letter they wanted, because then they could 
argue here that the superintendent of the hospital was bringing 
it to the attention of the Executive Board that he had qualifi- 
cations, and yet they rejected him. That letter was right in 
the same file (indicating). It was written to Mr. Castle and 
it was criticized and characterized as hearsay upon hearsay, not 
worthy of credit or belief. We brought Mr. Castle down here 
before you, and he is a man who has been in public life prac- 
tically all of his life, and finally held the responsible position of 
Under Secretary in what is perhaps the most highly respected 
department in our government—he was Under Secretary of 
State. That is the type of man he is. He is on the board of 
directors of Garfield Hospital. He was interested, naturally, 
in the Selders case because the newspapers, as Dr. Macatee told 
you, were blasting the hospitals; they were blasting the District 
of Columbia Medical Society with reference to this man Selders 
and making accusations just as they have been made to you, 
and for the first time in this court room the truth has come 
out, and of course they were wary and chary. 

Do you remember that the Washington Academy of Surgery 
was so careful that they said, “For the sake of the public let 
us not consider Selders’ connection with the G. H. A. at all in 
this matter”? : 

Do you recall Dr. MacDonald, the Coroner, when he said 
that at Casualty Hospital he said to them, “Let us not con- 
sider anything about his connection with G. H. A.’’? 

They were hurling charges at the hospitals and the doctors, 
so they leaned over backward. And then this fine, estimable 
gentleman, the Under Secretary of State, wrote to this man 
in Worcester. Was he responsible? He is the president of 
the Norton Company and he is connected with various hospi- 
tals and is, I believe, head of the Worcester Museum. He says: 

“Mr. Higgins is a very careful individual who would not write any- 
thing which he had not checked on pretty carefully.” 


Is that the sort of a letter that you can kick around the 
floor of a court room and say that it is rank hearsay on hearsay ? 

He told you that Dr, Selders’ work at the City Hospital 
“did not meet with the approval of the superintendent as to 
the way he handled himself with the interns, nor the approval 
of the surgical staff as to his accomplishments as a surgeon. 
The appointment accordingly was not continued after the first 
ear.” : 
He was employed here through an employment agency in 
Chicago, If he was the surgeon which they try to make out 
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he was he would not have been in Washington; he would have 
been in Worcester. But they did not employ him after the 
first year. 

I am not going to repeat the letter, which 1 am sure you 
remember, with reference to his sister. But Mr. Higgins adds 
that “It is quite possible I may be able to get some more 
detailed information by consulting with the doctors who knew 
him.” He says, however, that “It seems as though the above, 
for the accuracy of which he vouches, would be about enough 
to dispose of him both as a surgeon and as a man.” 

I think it does. 

There was a great deal said about the rejection and refusal 
of other doctors of G, H. A. Remember this—and the court 
will so instruct you—that hospitals have the right to lay down 
rules and regulations. You have heard every single doctor 
tell you that the right to practice medicine in a hospital is not 
an absolute one; it is a privilege; and therefore a hospital can 
reject applications. And you saw in the evidence here rejec- 
tions of applications of other doctors, and some of the members 
of the District of Columbia Medical Society, and by Dr. Titus, 
who received another letter from Texas. Dr. Titus was on the 
committee of the Gynecological Society of the District of 
Columbia. He told you that there are members of the Gyne- 
cological Society themselves who were rejected as applicants 
on the staffs. There were doctors rejected because of the rules 
of the hospitals. Notwithstanding all those rules and knowing 
those rules, these people still kept thrusting on them these 
applications for Dr. Selders’ appointment, although they knew 
that under the rules, so far as Casualty Hospital, for instance, 
was concerned, for fifty years he could not have been admitted. 
And you know from these other letters which I have not the 
time to read to you he could not have been admitted if he had 
never seen G. H. A., because he was not qualified to do the 
things for which he asked the privilege of doing; and even over 
at Columbia Hospital, when they gave him the privilege of 
simple obstetrics, he never utilized it. 

Do you recall that Kirkpatrick, on that witness stand, told 
you that they had seventy-five elective operations when he took 
office in 1938 and that they could not have those seventy-five 
operations in 1938 because we would not let Selders into the 
hospitals. Do you remember that testimony? When we got 
Dr. Price on the witness stand, one of their own members, 
what did he tell you? Just as Dr. Brown has said, Dr. 
Selders was not competent to perform the operation “and we 
did not have the funds with which to perform them,” and he 
was advised by the Medical Director, who then was Dr. 
Selders, to delay them, hold them off, make excuses. And yet, 
if we had not found Dr. Price for you, you would still think 
that we had kept seventy-five people who wanted operations 
from getting them. 

The fact is, there is not a hospital in the District of Columbia 
that ever refused to admit a patient. They may point to 
Sibley, when Dr. Taylor sent a memorandum saying that no 
patient of G. H. A. is to be admitted into the hospital. Three 
times Dr. Taylor wrote Kirkpatrick and said to Mr. Kirk- 
patrick, “The question of your association is before our board 
of directors, and until they act I cannot give you any reply.” 
But there has not been one single instance where a patient 
has ever been refused hospitalization. On the contrary, the 
hospitals of the District have stood up to the reputation which 
they have always enjoyed for their experience and hard work 
to get along financially, of taking care of every sick person 
ever brought within their doors. 

And that brings me to this last consideration. Not only was 
the situation that Group Health Association brought before you 
in connection with Dr. Selders’ rejection made much of, but 
more particularly there were five or six cases instanced where 
it looked, on the face of things, like the hospitals had sunk so 
low in this conspiracy that they had actually refused to take 
care of people hit on the public streets, because they were 
members of G. H. A. 

You will recall that line of testimony, that series of cases, 
which started, I think, with Miss Abbott, the lady who was 
struck by an automobile and was brought down to Emergency 
Hospital. And to me, on the testimony, it seemed as though 
they did nothing for her as soon as they found she was a 
member of G. H. A. But on the following day they took an 
ambulance and carried her to Garfield. You remember that 
case well, I am sure. I wondered, Is it possibe that, after all, 
this feeling had become so intense that a hospital would not 
take a woman who had been hurt on the street and give her 
treatment ? 

And then we went to look over the files, and out of the 
9 file we got the truth. And that is another pebble in the 
shoe. 


A.M. A. 
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Miss Abbott was brought to Emergency Hospital. She was 
brought into the hospital and given complete emergency care. 
We brought you the nurse that took care of her, We brought 
you the two interns, one of whom we found at Lorton. Do you 
remember him? We brought him up here to tell you the truth 
and answer this base, nasty insinuation made against one of 
the honorable hospitals of this city, Sometimes it is hard to 
restrain one’s self when we hear decent, honest people base- 
lessly charged in such a fashion on such a groundless impu- 
tation. 

Only yesterday the prosecution told you that the woman was 
so badly hurt that she had to stay in Garfield Hospital for 
three weeks. I read you the Garfield chart so you might know 
how badly that woman was hurt. I thought at first she had a 
broken leg. I really thought that from the testimony you would 
find that here was a woman who was struck down on the 
street, her leg was broken, and she was taken to a hospital 
and it had refused her hospitalization. Then we find that Miss 
Abbott wanted Dr. Selders—and if you want to know some- 
thing about this clinical service, get it from Miss Abbott. At 
10 o'clock at night when she needed help, could she find it in 
G. H. A.? Could they locate Dr, Selders? They ‘phoned 
until midnight and could not find him. When you need a doctor 
that is when you want him. They could not find him until the 
next morning, when he showed up at 10 o'clock. They criti- 
cized us because in the opening statement I think I mentioned 
it was 6 o’clock.~ But you find that Miss Abbott never had a 
broken leg. I don’t think there was ever anything the matter 
with her. Don’t you remember how I read from the chart, 
“She slept, she slept, she slept all day’? She stayed there 
twenty-one days. Why? Because, under the by-laws of 
G. H. A., she gets twenty-one days’ treatment for nothing at 
the hospital; and she had a good rest. 

Then we come to the next one. This is one that I thought 
was worse than the first, until I found out the truth, That was 
Mrs. Austin. Here was a poor lady who was struck by an 
automobile or a trolley car, one or the other, and was brought 
down to a drug store at 14th and F or 14th and Pennsylvania 
Avenue, and her daughter actually told you that she never got 
a bit of treatment, and she took her home, out of Emergency 
Hospital. 

Once again it looked as though Emergency Hospital should 
be closed. But what did we find to be the facts? First of all, 
the daughter is a director of G. H. A., and she testified against 
these men for conspiracy to restrain G. H. A. Dr. Selders 
had known for months, G. H. A. had known for months, that 
no privileges in Emergency Hospital could be given anybody 
who was not a member of the District of Columbia Medical 
Society, and that that act was passed by the board of directors 
long before G. H. A. was ever dreamed of; and yet, right in 
the face of the Emergency Hospital’s staff and its rules and 
regulations, they kept thrusting back into the face of the hos- 
pital Dr. Raymond E. Selders, just as now they try to ram 
him down your throats. 

What is the truth about the matter? Mrs. Austin was 
offered anybody she wanted on that staff, any doctor—and they 
were the most responsible, reputable, able and experienced in 
our city. She said, “No; I want Dr. Selders.” What hap- 
pened? Her daughter took her home. I asked her, when she 
was on the stand, “Did some one from G. H. A. come to see 
your mother at home?” She said, “Yes.” 

I said, “Who was it?” She said, “Dr. Halstead.” 

All this made good subject matter for public comment in 
the press. When we put the little nurse on the stand, whom 
we later found out at Walter Reed Hospital—we had to fish 
around for all these witnesses, nights when you did not know 
we were working; we had to go out and find them so that you 
might know the truth. We brought that little nurse here, and 
we found that Mrs. Austin had walked out of the hospital and 
never took an ambulance. 

Now we come to another case, that of Mr. Hardin. He was 
the young man who was taken very sick with acute appendicitis. 
He was treated by a doctor in Arlington County, Virginia. He 
was taken to Sibley Hospital, and there he was operated on 
and his life was saved, because he had a serious appendix. 
He had not been in the hospital five minutes before a G. H. A. 
man, a brother of Mrs. Hardin, came in and once again started 
to put the hospital on the spot, making demands right then 
and there while that man is up in the operating room, being 
prepared for the operation, and while the surgeon is preparing 
himself for that operation—demanding Raymond E, Selders, 
whose privileges had been rejected five months before, be given 
the privilege to operate on that man. 

They had those cases paraded before this jury in an attempt 
to arouse honest indignation which would naturally arise in 
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the heart and soul of any fair-minded person to hear of conduct 
like that, if it were true, 4 

Then, what did we find out about Miss Tew? Miss Tew 
was another case. She came to Sibley, you remember. It was 
painted to you yesterday that she came up there and was given 
morphine and was removed from the hospital under morphine. 
What is the truth about that? ; 

Tue Court:—You said Sibley Hospital, Mr. Leahy. I think 
it was Garfield. 

Mr. Leahy:—Yes, your Honor. On Jan. 25, 1938 Garfield 
wrote a letter to Raymond E. Selders saying that the privi- 
leges which had hitherto been granted him had been withdrawn 
pending the determination of the legality of G. H. A. On the 
26th of January he took Miss Tew to Garfield, and Garfield 
Hospital said to him, “Well, perhaps you did not receive the 
notice. Go right in and take care of her.” 

Could they be fairer than that? They knew that he had no 
right in Garfield Hospital to treat patients except in the case 
of an emergency, and he sent in Miss Tew as an emergency 
case. You remember that Peggy O’Connor took the witness 
stand. I thought that Miss Tew had been stricken, like Mr. 
Hardin, with a bad appendix, but we found that she had been 
lying home in bed for a week, and the doctor said that it had 
subsided, But then, once again, knowing that he had no right 
to do it whatsoever, but trying to get in under the theory of an 
emergency, he has Miss Tew come to Garfield Hospital for 
an emergency operation. It was not an emergency operation 
at all, and it was not an appendix case at all, because on the 
chart there were written words to the effect that he was going 
to make a mid-line incision; he was going to explore the 
abdomen, and while he was doing that he would remove the 
appendix. Then it was discovered that it was not an emergency 
case; that Dr. Selders had no privileges there, and they said 
Miss Tew could take anybody on the staff—‘any doctor or 
surgeon you want is yours, except that we do not permit 
doctors who are not on the staff to function in the hospital.” 

But rather than to do that, Miss Tew left the hospital— 
and they left the testimony. They never told you whether 
Miss Tew was operated on or what became of her. They 
wanted to leave it up in the air for suspicion, again, so that 
you would wonder or think and, thinking, believe that Gar- 
field had ejected a poor girl from its doors who was in a 
situation of emergency. 

And then comes the last one, the Mary Frances Stuart case. 
That was so bad that Mr. Penniman called up Dr. Neill one 
afternoon and had him go up on a Saturday afternoon to com- 
plain about that case. I thought that Mary Frances Stuart 
was going to die, before counsel got through telling us about 
it. And once again we had to find out what it was all about. 

She was not a member of G. H. A. at all. She was a 
laboratory technician at G. H. A. She was taken very sick in 
her apartment. She advised her room mate or a friend that 
she wanted Dr. Allen E. Lee. Allen E. Lee came and pro- 
nounced it a case for surgical attention. He called Dr. Brown. 
Dr. Brown said, “Very well. I recommend Dr. Schoenfeld.” 
Allen E. Lee got in touch with Dr. Schoenfeld and they made 
arrangements to use the hospital. Dr. Lee said he met Dr. 
Schoenfeld coming down the corridor as he came in the front 
door; and Mary Frances Stuart was operated on that morning 
at 11:30. That is the case. 

And yet that is the case that Mr. Penniman complained 
about and would have you believe that some one in the District 
of Columbia Medical Society had absolutely refused to have 
anything to do with Mary Frances Stuart. He said something 
about Dr. Schoenfeld’s saying, “If she is your private case 
I will operate on her; otherwise I will not.” 

Now, that arrangement was made by Mr. Penniman with the 
whole troop of the board of trustees of G. H. A. They came 
to see Dr. Neill to discuss that case, it was so outrageous. 
The papers were filled with it. They saw to that. They wanted 
to put the hospital on the spot. 

Where does the conspiracy come in? Was there a_ con- 
spiracy there to ruin the reputation of our hospitals? Were 
the hospitals trying to maintain the standards which they had 
always maintained and to enforce rules and regulations which 
they had always enforced regardless of who the doctor was or 
to what organization he belonged? : 

And then Penniman went back and checked with a letter; 
and when I showed him the letter there was not a word about 
the Mary Frances Stuart case in there. T said to him, “TI 
thought you went up to talk about that case. 

“Well, we did, but we got shunted off on another one, 
because Dr. Neill said he had never heard about Site ; 

Every little piece of evidence, where it might | be possible 
to urge it against the District of Columbia Medical Society, 
something that would arouse your honest indignation, they haye 
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culled out over a period of a year or a year and a half and 
brought before you in order to, if possible, poison your minds, 
Tue Court:—We will take our recess now until 1:30. 
(Whereupon, at 12:30 p. m. a recess was taken until 1:30 
p. m. of the same day.) 


Aprit 3—AFTER RECESS 

(The proceedings were resumed at 1: 30 p. m., at the expira- 
tion of the recess.) 

Mr. Leahy:—If the Court please, and you ladies and gentle- 
men of the jury, I rather think you will be glad to see me sit 
down instead of standing here, but there are just a few points 
I want to cover and [ will be through. 

You will recall that just before recess for luncheon we dis- 
cussed the situation with reference to the Washington hospitals. 
In the argument yesterday you will remember that it was said 
that the Washington hospitals came into this conspiracy because 
of the power which the District Medical Society had over the 
hospitals, through the membership of the Medical Society 
members on the various staffs of the hospitals; and then having 
this power they had the machinery by which to enforce it; and, 
therefore, whereas the hospitals are in the strange and unique 
position of not being active conspirators in the sense that they 
willingly joined at the outset, nevertheless they felt the power 
and compulsion of the District Medical Society to the degree 
that they elected to become conspirators. I don’t know whether 
you would call it in self defense or because they were afraid. 
It was said that the staffs of the hospitals would be unmanned 
and you remember the argument was made that they had that 
power which for any capricious reason at all the District 
Medical Society could exercise to the disadvantage of the 
hospitals. 

Now, what was that power? They said that power was the 
power to approve, and you will recall that just as the American 
Medical Association approved certain hospitals for intern and 
resident training, so the District Medical Society was acting for 
the same restraint in the same sense that they were watching 
to see to it that the Washington hospitals should not themselves 
fall from the standards which the hospitals of the District of 
Columbia should maintain. 

After all the only people who really know whether the service 
in a hospital is good, bad, efficient or otherwise, are those who 
have been trained, and who know what service is being dis- 
pensed in the hospital; and I may state that can be known only 
to medical men; but the power to approve which the prosecu- 
tion adopts as evidence of the power of compulsion is some- 
thing under which they want you to believe the District 
Medical Society compelled the hospitals of the District to act. 

Now, once again, may I impress on you that if there was 
any indication in this case that the District Medical Society 
was trying to compel or force or put pressure on that hospital, 
they would have found it. It wouldn’t have been left to a 
guess; to imagination; to your surmise, and it would not have 
been left to the able and capable argument of the prosecution 
to try to make you think it was exercised. 

The truth about the matter is that the fact is directly to the 
contrary. The District Medical Society, throughout this case, 
was careful to see to it that in its conduct nothing could be 
charged against it, with any foundation in fact or reason which 
they have now charged before this jury. The statement has 
been made that by the capricious exercise of this power of 
approval they could compel the hospitals to do this or that. 
But did they exercise that power? Did you hear of a hospital 
stricken from the approved list by the District Medical Society? 
Did you hear of any pressure put on any hospital with reference 
to approval or disapproval? Why, do you think, in all honesty, 
that men of the type these eight hundred men were, who are 
in the Medical Society of the District of Columbia, would capri- 
ciously disapprove a hospital whose staff is made up mostly 
of its own members? Didn’t you hear Dr. Willson on this 
stand state to you that in a contest between the District Medical 
Society and the hospitals men on_the staffs of the hospitals 
would stand back of the hospital. Why? Because the hospital 
takes care of the sick; you and me. The hospital renders public 
service and takes care of its patients; and no decent, honorable 
man would quit the staff of a hospital because forsooth some- 
body on the District Medical Society, let’s say capriciously, 
would disapprove that hospital. 

But now, remember—as I told you—during the course and 
period of this matter the charge is made that the hospital com- 
mittee of the District Medical Society was exercising this very 
pressure of power to approve or disapprove, and holding it as 
a threat oyer the heads of the hospitals; and then they said 
the machinery through which they could operate this power 


U.S.A. us. 


was this fifth section, which was offered by way of amendment, 
and they add the white list, which they like to call it, which 
was an approved list sent out July 29, 1937. 

First, let us see whether the evidence anywhere can relieve 
your minds of any doubt which you may have with reference 
to this argument on power. 

Now, remember the machinery by which this power was to 
be put into effect was this white list; this amendment to the 
constitution. Remember further that the doctor who headed up 
the hospital committee was Dr. Warfield. Remember that the 
last report of the hospital committee of the District of Columbia 
was March 28, 1938 in the Executive Committee meeting and 
April 6 in the District Medical Society meeting. In other 
words, that report was approved first by the Executive Com- 
mittee and then by the whole society. 

Now, this report was called to your attention; argument was 
made about it to you yesterday. What about this capricious 
power of approval? What about this practice of the District 
Medical Society to approve or disapprove? This is the report: 

“The Hospital Committee has purposely avoided the submission of the 
list of local hospitals for approval of the Medical Society.” 


They purposely didn’t do the very thing which he argues 
they might have done. The fact is that purposely they did not 
submit any list for approval to the District Medical Society, 
so the argument which has been made to you couldn't find a 
basis in the evidence for making it. What else do they say? 
Why did they not submit it? 


“The eleven local hospitals therefore remained approved by the Medical 
Society as of Nov. 4, 1936.” 


And nobody ever heard of G. H. A. before June 1, 1937. 
Here is the reason why it avoided the very charge that has 
been made: 


“To have attempted to reapprove these hospitals last fall or this 
winter’? — 


the winter of 1937— 


“would have detrimentally created conflict between the Medical Society 
and some of the local hospitals because of attempted enforcement of the 
provisions of chapter IX, article IV, section 5 of the Constitution of the 
Medical Society.” 


Rather than create any conflict; rather than do the very 
thing which they argue they had the power to do they refused 
to even approach the question of a conflict with the local 
hospitals growing out of section 5, which I will come to clear 
up for you in a few moments. 

And what is the last line of that report: 

“The Hospital Committee recommends that the Medical Society con- 


tinue their full cooperation and avoid conflicts with any of the local 
private hospitals.” 


Doesn’t that sound like a conspiracy? First of all, if they 
were all in conspiracy they wouldn’t be in conflict, because 
before you can find a conspiracy you must first find agreement, 
not conflict; and here is the last word that Dr. Warfield writes 
in his report, because the Hospital Committee went out of 
existence July 1, 1938. The last admonition which that report 
leaves with the Medical Society is: 


“Cooperate with the hospital; don’t have any conflict with them.” 


Is the District Medical Society now trying to advise their 
members to act in the public interest, for the good of the people 
of Washington, or are they trying to create a conspiracy in 
order to restrain G. H. A.? 

Now, let us come to section 5 of this machinery. I think we 
have heard more of section 5 and the white list than anything 
else in this case. 

What is the white list? In the summer of 1935 there had 
been some question, as Dr. Willson stated to you on the wit- 
ness stand, with reference as to how doctors in the District 
Medical Society could join up with these compensation clinics, 
which were then coming into operation under the compensation 
law. It goes back once again to “contract practice,” and you 
will recall that in June 1934 the American Medical Associa- 
tion had expressly held that contract practice was not per se 
unethical, and they gave as a guide to the members of the 
American Medical Association ten principles under which mem- 
bers should conduct contract practice. These compensation 
clinics had contract practice within the limitations discussed in 
these principles, and from the summer of 1935 down to January 
1936 this section 5 was under discussion; and the way the des- 
cription was phrased in there of these clinics was that where 
the profits of the clinic did not inure to the benefit of the 
Medical Association then the contracts between the member of 
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the Medical Association and the clinic should first be approved. 
Why? Because, just as Dr. Cabot stated—"I wouldn't permit 
any interference between doctor and patient; there cannot be 
any,” and, therefore, no third party ought to come in to inter- 
fere between doctor and patient. 

Here was a clinic making profit out of the use of doctors’ 
services and keeping it for themselves, which is contrary to 
the public interest, however one might look at it, and we don’t 
have to be a doctor to understand that. There then came an 
amendment in January 1937, Remember, the District Medical 
Society never heard of Group Health until June 1937; and 
then in March came the amendment, and that amendment was 
that they included within ten miles of the District of Columbia 
the operation of this section, and that required that any com- 
plaint with reference to any doctor connected with any clinic 
should be determined, not by the Society, and not by anybody 
but the Executive Committee of the Society. 

Now, in January 1937 everything in that amendment had been 
fixed and settled except the reference to the Executive Com- 
mittee as the proper committee for entertaining the complaint. 
That was passed in March 1937, and nobody ever heard of 
G. H. A. for three months thereafter, and yet they grasp that; 
they tear it out of the constitution of the District Medical 
Society, and they say “That is the one you were going to use 
in order to put into effect the white list, the boycott of G. H. A.” 

Now, the white list was prepared because, as the District 
Medical Society had then enacted this amendment to the con- 
stitution, as Dr. Willson told you, they authorized an approved 
list of clinics which had already been investigated and were 
determined to be operating in accordance with the proper stand- 
ards in the public interest. 

That white list was prepared initially in May 1937. Again 
I call your attention to the fact that that was six weeks before 
G. H. A. was ever heard of. Then they say on July 12, when 
you finally enacted the white list you modified it and you 
changed the words “connected with’ to “employed by’; and 
they say Dr. Macatee, whom they didn’t indict, whom they 
didn’t even name as a conspirator—Dr. Macatee proposed that 
phrase “employed by” the United States instead of “connected 
aa the United States, did so in order that it wouldn't include 
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Now, do you think Dr. Macatee had anything like that in 
his mind? Do you think Dr. Macatee is some lawyer that sat 
there and thought “We will put in one of those weasling 
phrases,” so that four months later, when the clinic opened up, 
the white list should be made to refer to G. H. A.? 

And on July 29, in accordance with the resolution they sent 
to each one of the District Medical Society members the 
approved list. 

They talk about medicine not being in favor of contract prac- 
tice, and those are eight or nine clinics with some of the finest 
doctors in Washington connected with that. They even referred 
to Dr. Neill’s connection with one of them. There is one Dr. 
Charles White is connected with. Eight or nine approved but 
forsooth we didn’t approve G. H. A. How could they? Cer- 
tainly on July 29 when Group Health didn’t have a staff, you 
couldn’t put it on the clinic approved list; and, furthermore, all 
the letter of July 29 was to each member of the District Medi- 
call Society telling them “If you have a contract kindly submit 
it to us so that we may see whether the contract ought to be 
approved.” 

Now, the Court will tell you that unless you find that every- 
thing that has been done with reference to Section 5 was done 
in pursuance to a conspiracy, then this organization, just the 
same as any other organization to which you might belong, 
has the right to prescribe its own rules and regulations; it has 
the right to have its rules and regulations observed by members 
of the Society. Why? Because no doctor is compelled to 
become a member of the District Medical Society. Dr. Brown, 
you recall, stated on the witness stand “I am not a member of 
the District Medical Society,” when he was talking to Dr. Lee 
and Dr. Scandiffio. He said “They have no jurisdiction over 
us,” and they did not, and have not. They haven't any jurisdic- 
tion over anybody who is not a member of the District Medical 
Society, but they do have jurisdiction over their own members, 
and they have a right to prescribe rules and regulations. Why? 

Because whatever is done by a member of the organization 
reflects on the organization, and if an organization continues 
to permit a member to violate its rules and regulations, after 
all the Society is then put in a position which Dr. Macatee says 
Garfield would have been put in, of aiding and abetting whoever 
it was, was the subject matter of the violation; and, therefore, 
the District Medical Society, having the right to do this, only 
did what it did, in what it believed to be the proper practice of 
medicine. It enly did what it did ultimately for the good of 
the patient and the good of the people. 
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Now, G. H. A. never submitted any contract. You remember 
I said to Dr. Macatee, after the 29th day of July, “When you 
left that meeting, saying to those men ‘We are asking for 
information so that we may in turn advise our membership as 
to what attitude to take in the matter,’ did you hear from 
G. H. A. again?” He said “No, never,’”’ and now they complain 
because they are not on the approved list. They couldn’t be 
on the approved list on July 29 because they didn’t exist in fact 
until November 1; and they couldn’t have been on the approved 
list before that. They could have been on the approved list just 
the same as the nine other clinics were on the approved list if 
they submitted their contract for approval, and it was approved. 
But they refused to do anything in this regard or cooperate in 
any way, shape or form, just as Dr. Cabot said again, and I 
repeat: “because the lay body and these private clinics are 
tempted to interfere on the medical side of the clinic’—a clear 
distinction between what you find in hospitals where the adminis- 
trative board of business men takes care of the business of the 
hospital, but the medical staff of the hospital are given charge 
of the medical side and conduct of the hospital. 

Now, that is section 5. That is the white list. 

Oh, but they say, “They sent the white list to the hospitals.” 
There is this power again, and machinery by which it operates. 
Notwithstanding the fact that in evidence there is the clear 
refusal to exercise any power of approval in order to avoid any 
conflict with what? With what the hospitals might do with 
reference to section 5, and the white list? 

And you will note on the white list—I haven’t time to read 
it all over to you—but you will remember the testimony; they 
approved practically every organization in the District of Colum- 
bia, which was then in fact doing what? Practicing medicine; 
and they approved all the staffs of all the local hospitals. Why 
then shouldn’t the hospitals have the statement made by the 
medical society that it approved the staff of the local hospitals? 

Do you think back there on July 29, when the committee of 
the District Medical Society was still in force, still trying 
to get some information which they never could get—two 
months before G. H. A. ever opened its doors—that they sent 
that around in some conspiracy to crush or restrain G. H. A., 
which had not at that time opened its doors? There is a limit 
even to the stretch of our imagination and we are supposed to 
base our judgment on facts, and not on guess and surmise. 

That is the white list. In their desperation, trying to find 
something to piece out and make you gentlemen and _ ladies 
believe beyond a reasonable doubt a conspiracy in this case 
exists they have combed the records of the American Medical 
Association and the District Medical Society, and they have 
taken every minute and piece of a minute, every word that was 
said by any man at any time, whether the Society took action 
on it or not; whether it expressed any opinion on it or not; 
and they have hurled it at us here as evidence that we were 
in some gigantic conspiracy, nationwide, with the tremendous 
power of the American Medical Society and the District Society 
—all one hundred ten thousand doctors, all of our hospitals and 
their staffs, medical and administrative, groups of agents and 
servants—all involved in this gigantic conspiracy to crush an 
organization which, I repeat, had not yet opened its doors and 
about which we never said “Boo”; concerning which we never 
tried to restrain them in the slightest degree. We never did 
a single thing to prevent them from doing any and everything 
they wanted to do; and we never did a single thing to restrict 
a single doctor who was on the staff of G. H. A. They say 
you did by expelling them. Dr. Scandiffio; and with your 
threatened expulsion of Dr. Lee. Did we? 

The Court will tell you that the District Medical Society, so 
long as it was not engaged in this gigantic conspiracy which 
they picture, had the right to have these regulations and enforce 
them. In his application for membership the prospective mem- 
ber agrees to abide by these rules and regulations. Again, the 
District Medical Society is a voluntary association. Both Dr. 
Lee and Dr. Scandiffio knew that when they came into the 
Society, and while members of the Society; every rule and 
regulation. They had received the notification of July 29, 
and as honorable and decent men just as soon as they chose 
of their own volition to become a member of the staff of 
G. H. A., what did they do? They chose to resign. They had 
the right to do that. They could resign from membership if they 
wished; and they knew they should. And Dr. Brown, who was 
not a member of the District Medical Society; who was the 
Medical Director of G. H. A, told them that is what they should 
do, and they resigned. And then comes one of the strangest 
behind-the-scenes attack on the District Medical Society that 
you have had to listen to as jurors in this case. Right then, 
Mr. Penniman and Mr. Zimmerman, and a corps of attorneys 


representing them, felt that once more, if they could, they 
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would try to put the District Medical Society on the spot; 
and what did they do? They got together and said to Lee and 
Scandifio: “Take your resignations back. Write out a con- 
tract. Present the contract to the C. C. & I. N. Committee 
and demand a trial. We will put them on the spot,’—and back 
came the withdrawals of resignations, almost in identical words. 
And when Dr. Lee was on the stand I said “Did you get some 
help there?” He said, “Yes, I did.” “Who were you talking 
to?” “Mr. Penniman and Mr. Zimmerman,” and I think he 
said “Mr. Russell,” chief counsel of the H. O. L. C. Just a 
cleverly worked-out scheme so that the matter could be pre- 
sented to you ladies and gentlemen as though it was the result 
of regulations and the white list. They were prepared by 
lawyers, coached by lawyers, defended by lawyers; and what 
happened for four days? That is in evidence. Dr. Scandiffio, 
with four lawyers, was tried on the question of his violation of 
two sections of the District Medical Society regulations. 

Do you remember when I read to you the by-laws of 
G. H. A.? Did you see where G. H. A. was careful to pre- 
serve the rights to expel anybody, and who was it who could 
expel? The board of directors. And for what? For any good 
reason which the board of directors thought. Any appeal from 
that? No. Any protection to the subscriber? None. 

Here was accorded to the doctors the full protection of their 
interests as to whether or not they had violated any provisions 
of the constitution of the Medical Society; and there has never 
been a final adjudication of that because the evidence is that 
the appeal has been taken to the American Medical Association 
Judicial Council and no action has been had on it yet. Why 
should there be with this furor and these accusations? What 
could medicine do under such circumstances ? 

Here they are threatened with the full power of a govern- 
mental agency and backed with all the advice of counsel trying 
at all times to make an embarrassing situation for our doctors. 
And what have our doctors done? What have they done to 
Dr. Scandifio now? Then he was on the staff; now he is 
Medical Director. Have we tried to restrain G. H. A. by 
making him get off? Have we tried to restrain G. H. A. in 
breaking up his services? Why, hasn’t Willson, Dr. Willson 
told you that he has turned over his own patients again and 
again to Dr. Scandiffio. Is there any ill will about it? Hasn't 
he told you that he considered him an able pediatrician, and 
that he told these young mothers to call him in? “My work 
is done: I will be glad to have you.” 

They talk about boycott; about not getting in the hospitals; 
about not being permitted consultations, and here you have 
these men, defendants, hospitals, telling you under oath, with 
no contradiction, the contrary. 

Now, then, we come to the last point. They say “If you want 
to see a conspiracy in full operation just take Dr. Willson’s 
resolution of November 3.” 

Why, ladies and gentlemen, they talk so much of that resolu- 
tion they even printed it in the indictment. When you get in 
the jury room look it over: “Since we have the apparent right 
of hindering” or something of that sort “G. H. A.” 

And that they construe to be such material evidence of the 
conspiracy on the part of the District Medical Society—and 
how they were going to conspire is not known because a hospital 
is a private institution and can act individually and did act 
individually—and then we get the truth once more. 

Dr. Willson came here and told you just how section 3 of 
the resolution of November 3 arose. Conspiracies don’t arise 
in the manner in which they have charged here. Here you have 
an organization in which two hundred or three hundred are 
present. Did you ever get in a meeting of that kind where there 
wouldn’t be differences of opinion? 

Dr. Sprigg, another defendant, thought the hospitals should 
be acquainted with the fact that section 5 was somewhere 
tucked away in the constitution; and asked for cooperation. 
Now, remember, if we ask anybody to help us we are criminals. 
Somewhere they have advanced against Hooe that he said “We 
ought to call the hospitals together.” Right in evidence here 
is proof that G. H. A. called the hospitals together. You remem- 
ber the discussion of the appointment of the man from George- 
town? 

Now, if G. H. A. can call the hospitals together, can’t the 
District Medical Society call the hospitals together? Or is it 
that all these men have lost all human rights as American 
citizens so that they cannot discuss with each other what should 
and should not be done. And Dr. Willson told you he didn't 
agree with Dr. Sprigg; didn’t like the idea and sat down one 
afternoon hurriedly, scratched together the resolution of Noyem- 
ber 3, and he called up Dr. Christie. “Do you think if I 
introduce this that I can check the Sprigg letter?” And “Can 
I beat Sprigg out in this vote?” And what happened? He 
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said the closeness of the vote said “I was right.” 
he said it was 65 to 53. What did he do? 
about the preamble and the whereases. Get to the real meat 
of the thing. It was a resolution recommitting the whole idea 
to committee, so that the committee might study the matter out, 
and so that there would be no mistake on the part of the 
District Medical Society, so that they might act as responsible, 
fair-minded men, and that is where it went; to that committee. 
And then, even yesterday, counsel for the prosecution admitted 
that on November 11 the District Hospital Committee recom- 
mended out—and I use his adjective—‘an innocuous resolution.” 
That is Dr. Warfield’s committee; and those are the facts in 
that connection. 

And then here is where Dr. Yager becomes a conspirator. 
The resolution of Dr. Warfield on November 11 was that the 
hospitals should take care of G. H. A. patients, but that mem- 
bers of the staffs of the hospitals should be recommended to 
attend them; just the rule that had been in effect so long in 
some of the hospitals, and yet they are all charged to be in a 
gigantic conspiracy because they had these rules; and Dr. Yager 
says: “Wait a minute, it doesn’t appear whether G. H. A. 
doctors are on the staff. I move this matter be recommitted,” 
and he becomes a conspirator for making that statement to 
recommit it for further study. And Dr. Warfield’s committee 
brought forth the December 1 resolution. 

Now, gentlemen, the only way. that you can possibly distort 
the December 1 resolution into any agency for the accomplish- 
ment of any conspiracy is by saying that every one of these 
men have lost their every last good motive, their decency, 
because in order to avoid the very imputation now hurled at 
them—these men whom you are asked to brand as conspirators 
—they start the resolution, emphasizing the purpose of it: “For 
educational purposes only.” 

Is that a threat? Wasn't it just as easy for these men, if 
they wanted to threaten, to tell the hospitals of the District of 
Columbia what would happen if they didn’t do what the District 
Medical Society wanted them to do. Why is it necessary to 
distort the language and try to make it read something  dif- 
ferent from what it is? Dr. Warfield said, “For educational 
purposes only. We ask that you seriously consider the recom- 
mendation of the American Medical Association with regard to 
membership on the staffs of your hospitals being limited to 
members of the District Medical Society.” And there is where 
the matter dropped. 

You cannot find anything in this evidence where they tried 
to put that into effect; and the Court will tell you that unless 
you find they first conspired and then did this thing in pursuance 
of the conspiracy they were within their rights; they had the 
same right to try to persuade a hospital that you have or I have 
to persuade you. They had a right if they believed it in the 
public interest and for the best interest of the patient to urge 
that the local hospitals have on their staffs members of the 
Medical Society,—not by threatening them; not by putting 
pressure on them—but certainly, as citizens of this country, as 
decent members of their practicing profession, they had the 
right to say to the hospitals which they have built; which they 
protect; in which their life work is done; that they keep going; 
in which they treat their patients—they had the right to say 
what they did: “For educational purposes only,” and they need 
have no fear of any lawyer distorting their language or trying 
to convert what they did into an act of conspiracy. 

Why, they would forego everything that is near and dear to 
them, professionally and personally, and everything decent and 
honorable in a man if they were men such as you are asked to 
believe them. I have never heard decent, honorable men have 
their motives impugned as these motives have been impugned 
in their effort to build, construct or reconstruct, model or 
remodel this so-called conspiracy. Out of isolated acts; iso- 
lated statements made by members, they have tried to fit them 
into a framed-up charge of conspiracy, within a frame that does 
not fit the picture or a picture the frame. 

That is the end up until the Warfield report, and this Warfield 
report is that on which they seek to hold Warfield as a con- 
spirator. Just imagine what Dr. Custis did to become a con- 
spirator. He is a member of the staff of Homeopathic, and he 
wrote a letter away back in the first week of November to the 
District Medical Society; and he said “there seems to be some 
question about the attitude of Homeopathic Hospital with refer- 
ence to, maybe it is section 5, and in order that you may know 
how the Homeopathic feels about this, I want to tell you that 
we voted that we would not have anything to do with any 
organization which was not approved by your medical society.” 
They didn’t have any such rule in effect and you will remember 
when Colonel Randall was on the stand. They put him on the 
stand. I said, “Colonel, let's turn over the minutes.” We turned 
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to the minutes which showed the enactment of that resolution, 
Dr. Custis was there with eight other businessmen. Mark you, 
those men whose names I read to you. One of them is in this 
bank over here on the corner of Seventh Street; another is an 
officer in the McLachlen Banking Company; another is in the 
real estate business in Washington here. 

Now, Dr. Custis proposed this resolution. Colonel Randall 
disagreed with him. Colonel Randall said he wanted the 
business of G. H. A.; and they debated the thing back and 
forth in this meeting; the nine of them; and finally seven of 
the nine voted one way and two the other way. He said after 
that we were all one, and Dr. Custis was one of the seven, He 
is the one who had proposed the resolution; six others on that 
staff agreed with him, but Dr. Custis is indicted. Is that fair? 
Custis is indicted because he wrote that letter. Now, that is 
how far they have combed the testimony in this case to try to 
find something. 

What have they against Dr. Hiram Reed? He sat as a mem- 
ber of the Executive Committee at the trial of Dr. Scandiffio. 
That Executive Committee consisted of, I think, it has been 
read in evidence, thirteen or fifteen men. The others have not 
been indicted. The others weren't made conspirators. Some of 
them they select to be conspirators; some not. Just a whim. 
Just a whim and you can become a conspirator, sitting over 
there for two months charged with the violation of the law. 
Pretty careless and pretty serious thing, I wonder how long 
you think that an organization could exist so many years and, 
surely up to this time at least, not have been charged with any- 
thing, at least not more than with acts done for the furtherance 
of their organization and in the public good, will continue to act 
if they have to act at their peril; if every word they utter, 
every line they write to the inquiring public or the affliated 
societies may be brought up years afterward to charge them as 
conspirators. Do you want Dr. Cutter to continue inspecting 
hospitals? Do you want him to continue trying to keep medical 
standards up in the medical schools? Do you want Dr. West 
to continue to operate these agencies to see that drugs and food 
consumed by the public are up to standard; to see that quacks 
and charlatans do not prey on the people? Do you want the 
American Medical Association to carry on what it has been 
doing? How can they carry on under a threat that if whatever 
they do their motives are to be impugned and questioned and they 
are to be compelled to sit over there nine weeks to answer 
charges of doing things which never entered their minds when 
the acts were done? Those are serious questions connected 
with charges of this character. 

Now, let’s go back to this final report: “All of the local 
hospitals are cooperating with the Medical Society with respect 
to Group Health Association.” Isn't that too bad? 

They seize that as evidence that there must be a conspiracy 
because there is cooperation. How can there be cooperation, 
ladies and gentlemen, I ask you seriously, in common sense, 
how can there be any efficiency in the operation of a hospital 
unless there is cooperation between the doctors and the lay 
administratives of the hospital? How can a hospital get on 
without cooperation, and yet if a man reports that the hospitals 
are cooperating with those people who have made them what 
they are he as well as the hospitals are charged, not with 
cooperating to insure better service for the public and medical 
care but to crush and destroy and restrain G. H. A. Now, the 
attitude of the hospitals has been shown. After Justice Bailey's 
decision on the question of legality, application to the hospitals 
were received by those hospitals and acted on. You heard 
Dr. Macatee on that stand testify that two applications came 
before him, and didn’t he, as a, member of that executive 
committee tell you that the Executive Committee had passed on 
those applications favorably; and the sneering imputation was 
to put into that action “Oh, you were afraid because of that 
indictment.” How did Dr. Macatee know an indictment was 
coming down, and finally we learn that Garfield, with Dr. Mac- 
atee on the Executive Committee, had voted on the application 
and they did come down, at least one day before this indictment 
Now, up to that time the doctors in the District Medical Soci- 
ety and in the American Medical Association here in Washing- 
ton were in the position which Mr. Drayton stated to you he 
was in; which Garfield Hospital stated they were in: that during 
the time the test case was on file here in the District of Colum. 
bia to determine whether G. H. A. was legal or not—and you 
will remember I asked Dr. Cabot when he was on the sesast: 
“Would you recommend a man for the hospital staff where you 
knew that the organization with which he was connected nat 
then before the court for the purpose of having Sched. on 
legality or illegality?” and he said “No. I think I would a 
for the result.”| And that is what they did. here. Not bah 
illegality is a defense. Don't think that any of these men hee 
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right to try to go out and destroy or restrain G. H. A. because 
they thought it was illegal; because all of us are supposed to 
know the law, but at the same time if you believe something 
is illegal then as Dr. Macatee in Garfield said “Let’s wait until 
that action is determined, because we may find ourselves in the 
position of aiding and abetting an illegal organization; and 
then we would be in the position of aiders and abettors and 
subject surely enough to indictment for conspiracy.” 

Now I am leaving you with the word of assurance I gave 
you this morning. I told you that the criticism of Dr. Wood- 
ward in his article had done nothing but abound to the good of 
G. H. A. You remember he pointed out the very serious ques- 
tion of legality of G. H. A. from the fact of its practicing 
medicine and its being an insurance company. You will remem- 
ber when Penniman was on the stand I showed you that as 
early as November, one month after the article was published, 
they had presented an amendment to their by-laws by which 
they cured the question of the illegality from the insurance 
standpoint; and again that they filed an amendment on the sec- 
ond day of May, which was read to you here—and perhaps 
the significance of which you didn’t catch—but which and by 
which they cured the question of illegality, so that when Justice 
Bailey had the matter to decide in July it was an entirely dif- 
ferent G. H. A. 

I told you too, when I started this summation for you, that 
the beginning of this difficulty could be found in the answer 
made by Dr. Cabot, and that the answer to the doubts that 
you might have in your mind could be found in the answer 
of the witness presented on the last day. That witness is Dr. 
Scandiffio himself. 

In December 1938 he called on Dr. Wall, his old preceptor 
and friend, and he spoke to him in the presence of and with 
Selders and Price; and there he told Dr. Wall on the first 
occasion that he would like to speak to him again, and Dr. Wall 
went to Dr. Mallory, the president of the District Medical 
Society, and he said “Who shall I have from the District 
Medical Society talk with you?” They said “Dr. Macatee,” and 
there they told him that having become dissatisfied with the 
work of G. H. A. as Price had, and with the quality of care 
they were able to give subscribers, they were willing to quit 
in a body; and if the staff quit that would be the end of G. H. A. 

Did the Medical Society ask the staff to quit? There they 
had a chance not to restrain; they had a chance to crush 
G. H. A. Did they do it? ‘There is your answer to this 
charge of conspiracy to restrain. There is your answer to a 
charge of conspiracy to destroy G. H. A. There is the oppor- 
tunity presented right in the lap of the District Medical Society 
to take into its fold the entire staff of G. H. A. and unman the 
staff, to the destruction of G. H. A. Did they do it, or did they 
act as they have acted throughout their lives as decent, honor- 
able upright citizens and practitioners of their profession? 
They said “No,” and those men went back to their places. They 
went back to continue on the work of G. H. A. And just as on 
the first day you found the reason, on the last day you found 
the answer to this case; this case which has kept you here for 
going on nine weeks. 

There has been no conspiracy except in the minds of those 
who would conjure up for some reason, I know not what, this 
charge to bring defamation and humiliation on these men who 
have spent their lives trying to do the*best they could and 
now, when they have almost reached the end, they are com- 
pelled to face this, an unheard of accusation, under these peculiar 
and complicated circumstances; and I ask you, as you see them 
over there, whether or not you have not seen already laid on 
them the hand of time with an approval for what they have 
done; with the furrows of time in their cheeks, cut down in 
there, laborers for you and me. And I ask you that you send 
them back with a bit of encouragement to their life work 
to complete it to its end, and that they may not go down 
under the shadow of convicts for having violated a law of the 
United States. 

Many of the defendants who have been witnesses have been 
across the water. Some of them are now engaged in the work 
of building up the national defense. Do you think men of that 
ilk and stripe would stand here and violate the law, or do you 
think they worked as they have worked for you, for me, for 
us all? 

And I ask that by your verdict they be found free of this 
vile, this unnecessary, this sadistic accusation which would 
crush them to the grave. ; 

(Thereupon a brief, informal five minute recess was had, 
at the conclusion of which the proceedings were resumed as 
follows :) ‘ 

Tue Courr:—Are you ready to proceed, Mr. Lewin? 

Mr, Lewin:—Yes, your Honor. 
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CLOSING ARGUMENT ON BEHALF 
OF THE UNITED STATES 


JOHN H. LEWIN 

Mr. Lewin:—May it please the Court, and you ladies and 
gentlemen of the jury: I am sure you will all be glad to hear 
that I have an hour and seven minutes only, and whether or 
not I would like to continue on after that makes no difference, 
because I will have to stop. 

Mr. Leahy’s argument was just what I expected it to be— 
very, very able and persuasive indeed, if you happen to be 
emotional and if you are willing to shut your minds to your 
narrow task and to the overwhelming evidence that his clients 
have supplied. 

I warned you yesterday about false issues, and I did it because 
I knew that no lawyer, even as able as Mr. Leahy, could address 
you and persuade you against the real issue, because of the 
lack of evidence in the record to talk about, and so he had to 
talk to you about false issues in the hope that by appealing to 
those false issues and to your sympathies you would be led 
away from the main track. 

And so, as I told you yesterday, there is an attack on Group 
Health Association. It is to be outlawed. Why? The only 
reason you are in the jury box, he says, is because Mr. Penni- 
man and Mr. Zimmerman exercised some lay interference. 
I took it down verbatim when he said it. Although the boycott 
against this organization had been planned and nearly perfected 
for months, day after day, night after night, and meeting after 
meeting recorded, before there could be any question of lay 
interference, before the clinic even opened. And that statement 
to you is hazarded although there is not a scintilla of evidence 
of any lay interference whatever. There might have been if 
Dr. Brown had not been cross examined. There might have 
been a scintilla, because you remember he said what they 
wanted was a rubber stamp. But on cross examination he 
stated that there had not been any interference whatsoever 
between the doctors and the lay board. 

Counsel grabs at Dr. Cabot’s testimony, and that dear old 
Nestor of medicine told you frankly that there was a tempta- 
tion in group practice on a prepayment basis for lay interference. 
And there is temptation in the hospitals, no doubt. But is it 
not a far cry from the existence of temptation and any evidence 
of the fact? You ladies and gentlemen know, from having 
heard this evidence, that there is nothing in it, not a thing. 

Then he sets up some straw men so that he can have the 
pleasure of knocking them down, and as you see, he ably 
knocked them down. He insists on the right of the doctors to 
like and dislike, approve or disapprove, provided, he says, it 
does not amount to conspiracy. Well, that is the point. When 
people dislike to such an extent that they take affirmative action 
and go out and get help not only from their own members, 
but independent hospitals, and dictate to them under threat of 
disciplinary action, if you please, as they did with the resolution 
against the hospitals, even, that is not simply liking or disliking 
or approving or disapproving. That comes under his qualifi- 
cation, unless it amounts to a restraint of trade and a com- 
bination. 

Nobody would have been indicted for liking or disliking in 
this case. The Grand Jury of the United States had the 
responsibility for indicting and picking out the people they 
thought, on the evidence before them, were the ringleaders. 

Then he even attacks the Government lawyers. Well, maybe 
we are fair game too. However, we hdve lived with you now, 
face to face, for two months, and you ought to haye some kind 
of an appraisal of us. x 

He says that the only restraint in this case is the restraint 
that we put on the evidence. Ladies and gentlemen, that comes 
from a gentleman who had one calendar month to bring in 
evidence on his defense, if he had any, and he devoted at least 
three fourths of the time to reauthenticating, reaffirming and 
rereading to you ladies and gentlemen the very evidence that 
the Government had introduced. : 

He says we are attempting to poison your minds, arouse your 
passions. I disclaim that. I do not want any emotional verdict 
at all, and I know you do not. I want an honest, sincere 
verdict on a conviction. If the evidence is not there, there 
should not be one, If it is there, there should be, Nothing 
more, nothing less, no matter who are the defendants. 

A doctor is not any more above the Federal law than the 
poor little cigaret vender or orange vender on the street that 
Mr. Leahy feels offense at because there is some comparison 
between the two. There is not a bit of difference. 
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That charge that we are trying to arouse your passion comes 
from a man who devoted at least 90 per cent of his time here 
in a most eloquent appeal, practically a confession, and throw- 
ing himself on your sympathies. 

He pretends that this is a case brought against the medical 
profession as a whole, and then he proceeds to defend the 
medical profession as a whole, when it is nothing of the kind. 
What does his reference-mean with regard to the doctors being 
present when children are born and being in the presence of 
death? Does that appeal to logic and to the evidence? 

What does he mean when he refers to war records, of a war 
over twenty years old, and participation in national defense? 
Is that any issue in this case? 

Does he claim that the American Medical Association, this 
powerful corporation that attends at childbirth and deathbeds 
is not a corporation of the District of Columbia? Does that 
have any bearing at all? 

Then in a most able way he defends the rights of hospitals 
to decide for themselves who shall be on their courtesy staffs, 
forgetting that by bringing this case, by shedding the light of 
day on these tactics, we are vindicating that right that hospitals 
have in a far more effective way. 

We too say, and have said all along, that hospitals not only 
have the right but the duty to decide these questions inde- 
pendently, on advice as to standards, if you please, and not 
under pressure. 

Then he goes into an elaborate discussion designed to show 
that the American Medical Association is not opposed to group 
practice, forgetting, or wanting you to forget, that no con- 
tention of the kind has ever been made. The contention is, 
and it is borne out by the proof, that they have opposed with 
all their might, group practice on a prepayment basis; and 
they have a rule, which they enforce, that prevents them from 
doing anything except to oppose it. And that is the kind of 
group practice that Group Health Association employs, and 
that is the kind that the Ross-Loos clinic is, and that Trinity 
was, and the Milwaukee Center and the Cincinnati attempt, 
and all the rest. There is unanimous opposition to that kind of 
group practice, unless the members of the District of Columbia 
Medical Society themselves, or the A. M. A., operate those 
plans and come in on that business. They are the ones and the 
only ones, because their rule which they enforce to govern 
plans for low-income groups expressly provides it. 

And then he attacks the evidence from his own clients in 
this case. He attacks it, although no witness that he put on 
the stand had the temerity to attack those contemporaneous 
records. One man, and one man only, you remember, qualified 
two little damaging statements, and when he got through with 
his qualifications he left you exactly where you were when he 
started to qualify. That was Dr. Macatee. I read it to you 
yesterday. He attacks that evidence, although those written 
records, taken down contemporaneously, jibe with every other 
piece of evidence and check absolutely with the resolutions 
adopted, and are approved—read and approved in most cases— 
always approved—by the Society as its minutes, and sometimes 
when there is an error in them the error is corrected before 
it is approved. 

I may be able to return again to some of those false issues, 
but I want now to stress a chain of facts, not manufactured 
by the Government, not what somebody said and may not have 
meant, although when we put in the evidence of what they 
said we put in the fact that it was said over and over and 
over again, with reference to formal resolutions advisedly and 
carefully adopted by the full society. 

And, ladies and gentlemen, when you come to consider your 
verdict, and consider it on the evidence, please do not forget 
the words of this resolution which the Grand Jury set out in 
the indictment and which was passed by the full vote of the 
Society—not some gossipy, ill advised statement that might be 
qualified, but a formal document which they all approved: 


“Whereas, The Medical Society of the District of Columbia has the 
apparent means of hindering the successful operation of Group Health 
Association if it can prevent patients or physicians in its employ being 
received into local private hospitals; and 

“Whereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals as determined by their 
lay boards of directors except through control of its own boards serving 


on their medical staffs"— 


And another recital to avoid publicity that they are attempt- 
ing to enforce section 5; and then this: 

“Resolved, That the Hospital Committee be, and is hereby, directed to 
give careful study and consideration to all phases of this subject and 
report back to the Society at the earliest practicable date its recom- 
mendations as to the best way of bringing this question”-— 
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That is, Group Health— 
“to the attention of the Medical Boards and the boards of directors of 
the various local hospitals in such a manner as to insure the maximum 


amount of accomplishment with the minimum amount of friction and 
conflict.” 


And the author of that said he wanted that because he did 
not like the other method of doing the same thing, which was 
by letter. 

Don't forget that Warfield reported, and his report did not 
go far enough to reach what they wanted to do. Mr. Leahy 
did not make the correct statement of what this defendant 
proposed, because he proposed, and it was passed, that it be 
recommitted to the Hospital Committee and assurances obtained 
that no member of Group Health Association was on the 
courtesy staffs of the hospitals. That was their job, the job 
the Society gave the committee to do—to consider that job 
when it considered the wording of the hospital resolution of 
December 1, which starts off— 


“As an educational policy we recommend the Mundt Resolution rule”’— 


which had not been enforced in a single hospital up to that 
time. It had been on the books of Emergency, but not enforced. 
It had not been on the books of any other single hospital. 

Do not forget the reason for those clever words—“as a 
matter of educational policy,” when the whole point of the 
resolution was to get this result without bringing down adverse 
publicity, because the public would not stand for it, and without 
bringing friction between the Medical Society and the hospitals. 
No. They wanted them to cooperate. To cooperate in what 
way? Cooperation is not bad, says Mr. Leahy. Oh, no. But 
he does not read you the next phrase—‘“cooperate against 
Group Health Association.” That was the kind of cooperation 
wanted. 

Oh, no; it is not a crime to cooperate, provided, as Mr. 
Leahy says, that you are not conspiring. But when you are 
cooperating, knowing that you are furthering a conspiracy— 
and that is what they intended—that is unlawful. 

Bear in mind, ladies and gentlemen, the hospitals are not 
defendants; and in order for you to decide the issue, the only 
issue, you do not even have to find that the hospitals made 
their decision with regard to the Group Health doctors solely 
because of this pressure. All you have got to find is that 
ee defendants plotted and planned to use this pressure against 

em. 

Let us come to the hospital situation again. But before I 
fa that I want to try to leave with you one of the most salient 
things. 

After they had given the Hospital Committee this job and 
had it started on its work to obtain assurances that no Group 
Health doctor could be on the staff, what do you think of this 
frank confession of a defendant in this case, seriously, man to 
man and man to woman? Here is Dr. Mattingly: 


“I frankly admit the following acts of professional leadership success- 
fully accomplished.” 


Does he leave an implication there for us to draw some invidi- 
ous inference from? Leadership? He says, further: 
“J personally raised the question and forced the issue of compelling 


wavering and undecided hospitals to deny courtesy privilege to staff 
members of G. H. A.” 


Not poor Dr. Selders who is attacked on the basis of those 
three gossipy letters, but qualified members of Group Health 
Association. Remember this, if you will. He is not gossiping, 
not talking ambiguously about some disreputable government 
attorney in violation of his professional ethics—I mean, pro- 
fessional moralities—trying to distort its meaning. Can the 
meaning of this be distorted? 


“That the proper agency of the Medical Society be instructed to 
present at our next stated meeting the facts relating to the present status 
of Group Health physicians at the various Washington hospitals pre- 
liminary to appropriate disciplinary action in event any hospital has 
ignored the Medical Society’s wishes in the premises.” 


Does this case rest simply on distorting inferences? 

And then this (indicating) 1s the result of that very thing 
And won't you remember this—Formal action of the Executive 
Committee and formal action of the District Medical Society 
at a meeting in April, when Dr. Woodward was sent here to 
advise. Mr, Leahy says that all he did was to advise counsel 
but he was present and heard this formal action taken. Was 


this some gossipy letter whose meaning has been distorted? 


“The Hospital Committee has purposely avoided th — 
list a local bat for approval of the Medical dente tee nae 
local hospitals therefore remain approved by the . 
Noy. 4, 1936." 7. We Meiical ‘Rechety, ent 
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Why? The rest of it shows they purposely avoided raising 
the question of approval again, because they wanted to avoid 
friction and conflict and yet get the same result. And they 
remained approved, because they obeyed the behest under the 
threat of disciplinary action against the independent hospitals 
that owed a duty to the public: 

“To have attempted to reapprove these hospitals last fall or this winter 
would have detrimentally created conflicts between the Medical Society 
and some of the local hospitals because of attempted enforcement of the 


provisions of Chapter IX, Article IV, Section 5 of the constitution of 
the Medical Society.” 


Now, this is the way he wrote it first: 
“In an effort to hinder the operation of Group Health Association, Inc.” 


And then he crosses it out and puts-in: 
“maintain the high standards of practice.” 


And that is the way it appears in the minutes. 

Does that throw any light on why Cutter can use soft words 
when he enforces the Mundt Resolution and yet get the same 
results as he would if he had used more drastic action, as he 
said? Does that throw any light on why the December 1 resolu- 
tion to enforce the Mundt Resolution started out, “As a matter 
of educational policy,’ when what they meant was to “hinder the 
operation of Group Health Association”? Because that was 
the authority under which this report was prepared. And then 
they say “maintain the high standards of practice in the local 
private hospitals, the Medical Society adopted a resolution on 
Noy. 3, 1937 directing the Hospital Committee to recommend 
the best way of bringing the questions involved to the attention 
of the Medical Boards and boards of directors of the various 
local hospitals to insure the maximum amount of accomplish- 
ment with the minimum amount of friction and conflict. On 
Dec. 1, 1937 the Hospital Committee submitted a resolution, 
which was adopted, that the Medical Society recommend to 
the hospitals that they follow the recommendation of the Amer- 
ican Medical Association.” 

That is Cutter’s recommendation, the Mundt Resolution that 
Cutter was obtaining observance of at this very time, from 
July 1937 to November 1937: 


“namely, that each hospital appointee be a member of his or her local 
medical society and a member of the American Medical Association.” 


That was to meet Yater’s demand that assurances be given 
that Group Health Association doctors could not be on the 
staff. This does it. When Lee and Scandiffio are to be expelled, 
no member of Group Health Association under that resolution 
can be a member of the courtesy staff of the hospitals. 

Then he recites this resolution that I have just recited to 
you, offered by Mattingly, who was in the position of profes- 
sional leadership, to raise again and force the issue of requiring 
recalcitrant hospitals, under threat of disciplinary action, to go 
along “in event any hospital had ignored the Medical Society’s 
wishes in the premises.” 

He strikes that out. This (indicating) is dressed up: 

“The Hospital Committee reports that, at this time, the majority of 
local private hospitals contain in their by-laws a provision that a physician 
in order to practice in the hospital must be a member or qualified for 
membership in his or her local medical society. 

“Only three of the local hospitals (Columbia, Sibley and George 
Washington) have not followed this recommendation of the American 
Medical Association.” 


And he understated the facts, because Columbia had agreed 
to observe it and George Washington had agreed to observe it. 


“All of the local private hospitals are cooperating fully with the 
Medical Society”— 


And there is where Mr. Leahy stopped and asked you whether 
there was anything wrong with that, without going on to say— 
“cooperating fully with the Medical Society in respect to Group Health 
Association, Inc. At the present time only one of the local hospitals has 
on its staff list the name of a physician connected with Group Health 
Association, Inc. This hospital does not revise its staff list annually, as 
do the other hospitals, but it has assured the chairman of the Hospital 
Committee that steps have been taken to deny this physician hospital 
privileges. 

“The Hospital Committee urges that the Medical Society continue their 
full cooperation and avoid conflict with any of the local private hospitals.” 


Of course, when they had everything their own way, without 
conflict by this Hospital Committee and by Cutter’s recom- 
mendations, why should they head into a conflict and bring 
about adverse publicity which the Willson resolution wanted 
them to avoid? ; . 

I ask you, ladies and gentlemen, if there is any more power- 
ful evidence that you can imagine on the narrow issue of 
whether these defendants were planning to restrain Group 
Health Association, mentioned in these very ee by 
putting pressure, the threat of disciplinary action, if you please, 
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or cooperation, if you want, on the medical staffs, which are 
almost entirely composed of their own members—to put pres- 
sure on the hospital directors, to prevent not Dr. Selders alone, 
but all of the G. H. A. staff, whether those doctors on the staff 
were already members of the courtesy staffs of the hospitals 
or not? 

Let me call to your minds again, so that there will be no 
mistake, and that this case will not go off on some false issue 
of what this man Castle writes that some man named Higgins 
writes that some people around Worcester, unidentified, have 
whispered about what Dr. Selders’ sister said of him—a letter 
that comes months after they had made their decision at Gar- 
field, and it is based on a recommendation of the Surgical 
Service and signed by the defendant McGovern, that if they 
approved this Group Health doctor they would be “aiding and 
abetting Group Health Association”—and I quote the exact lan- 
guage. Don’t let it go off on that issue. 

Remember, Dr. Hulburt got the same treatment. His applica- 
tion was tabled at Columbia until he resigned from Group 
Health, and then he was immediately given privileges; denied 
the privileges he already had at Georgetown, and as soon as he 
aes from Group Health on April 25, he got his privileges 
in May. 

Dr. Price applied to Homeopathic Hospital in the early part 
of 1938 and never received an answer. Price was admitted to 
Garfield, not during the period of the indictment, but the med- 
ical staff recommended that he be admitted on the day before 
this paciekeaent comes down, at the end of a long two year 
period. 

Dr. Scandiffio, a member of the staff of Homeopathic Hos- 
pital and Sibley Hospital. The superintendent of Homeopathic 
Hospital said: 


“Action awaits the action of the District of Columbia Medical Society.” 


He was a member of Sibley, and that hospital assured the 
chairman—and I am not stretching the facts—that “steps will 
be taken to deny him his privileges there.” 

Richardson abruptly resigned from Group Health Associa- 
tion, cutting it off from his services on July 15, because he 
feared the loss of his hospital privileges. 

Halstead, applying in August to four or five hospitals, and 
in October to another one, got no response and no admission. 

Sibley Hospital had a list in the admitting office, listing 
Brown, Wells, Hulburt, Lee and Scandiffio, saying, “These 
doctors are not to be allowed in at any time.” 

Am I putting any false construction on the evidence? 

And then, even as to Selders—and I am going to say a 
word for Selders, and I am going to say it from the evidence 
in this case as I have said everything else; and see what con- 
struction you will put on this kind of evidence in the record 
of Dr. Selders’ qualifications as a surgeon. 

His reference, Alexander, writes to Casualty Hospital : 


“His professional qualifications in surgery are well above the average 
and ethically and morally he has always been above reproach.” 


Walter E. Lee writes: 


“He completed this basic year (University of Pennsylvania Graduate 
School) satisfactorily. He then went to Worcester, Massachusetts, and 
spent a year in clinical training, and I understand his work there was 
satisfactory to his preceptor.’’ 


Would you want any better recommendation than that? 
Maclver wrote to Casualty Hospital : 


“He participated in the surgical work of the hospital (Worcester City 
Hospital) considerably and had an opportunity to gain considerable 
competence.” 


Then he lists his operations, hundreds of them, and says: 


“From the above I think you can conclude that his surgical training 
is such as to give him competence.” 


Maclver, again, to Columbia Hospital: 


“We find that he was listed to operate on 273 cases, 190 of which 
may be classed as Major and 83 as Minor. He may have assisted or 
otherwise participated in considerably more than are shown here. 
Gynecology is here absorbed in general surgery and one may assume 
that he had considerable contact, therefore, with gynecological surgery.” 


Coole, Secretary of the Harris County Medical Society, the 
society that brought disciplinary proceedings against him because 
he joined Group Health Association, writes: 

“Dr. Selders is a member of this society in good financial standing. 
His record here is clear and shows that he is academically and_pro- 
fessionally well qualified. I have been given to understand that recently 
he completed his Master’s degree in Surgery at the University of 
Pennsylvania, which should further qualify him.” 


And then he concludes, even after that kind of clear state- 
ment of his record, and speaking of his connection with Group 
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Health Association—and here is the reason they are opposed to 
him: 

“If the allegations are found to be true, Dr. Selders will be subject 
to disciplinary action on the part of the Society.” 


Meaning the Harris County Society. 

Eisenman, Superintendent of Garfield Hospital, writing to 
Surgical Service, pointed out: 
; “This is not a ‘run of mine’ case, and your action may be far reach- 
ing. Information shows him to have sufficient training for personal 
recognition, when compared with many now approved for courtesy 
privileges at Garfield Memorial Hospital.” 


Better than their own men. 


“He is a member in good standing in A. M. A., county and state 
medical societies in Texas.” 


And Dr, Henry Rolfe Brown, writing to Penniman, speaks 
of Selders’ general practice, including surgery, in Houston, 
before he goes West for seven years, and speaks of three hun- 
dred and thirty-eight operations which he performed at Worces- 
ter Hospital and concludes: 

“Dr. Selders is an experienced surgeon and has been in practice for 
about seven years and is splendidly qualified by his experience as a 
general surgeon.” 


Contrast those letters and that record of that absent man 
with the three letters that they bring against him—Castle’s 
hearsay on hearsay—and I don’t take that back for one 
moment—Berry to Bullard, or Bullock, or whatever his name 
was, hearsay on hearsay, that gossipy, personality thing, and 
this man Johnson, who did not know him, but he is sure that 
he is “likely to get into somebody’s hair.” Contrast his record 
as a surgeon, contrast those with the ones I have read to you, 
which need not be distorted—because I am not that kind of a 
man; Mr. Leahy seems to think I am. But they do not need 
to be distorted; they are just as clear as crystal. Contrast 
those and see whether Selders was turned down on his qualifi- 
cations. And it doesn’t make any difference if he was, as I 
said yesterday, if he had the qualifications of Sir William 
Osler, he was face to face with opposition that he could not 
crack. The stage was set against him by the Mundt Resolution 
in all these hospitals and by the cooperation that had been 
obtained under the threat of disciplinary action against the 
hospitals. Would he have been any more kindly treated than 
Scandiffio and Hulburt and Richardson and the rest? It is 
an idle issue, because, when you examine the records of each 
one of those hospitals—and I was not able to do it yesterday 
and I will not be able to do it today—you will find that each 
one of them is opposed to the entire Group Health staff, and 
each and all of them uniformly are given the same identical 
treatment. 

Can you account for that in any other way than that these 
defendants, dominating those medical staffs and dominating the 
chance of those hospitals to be on the registration and on the 
approved list, exercised that domination as they said they would 
in order to keep out Group Health Association? Please ask 
yourselves that question. Along with it, ask yourselves whether 
I have tortured that written evidence. 

Then comes the attack on Mr. Penniman; and this is what 
the defendants thought of him and of his will to cooperate with 
them, although when he asked for cooperation they gave him 
none. When Group Health Association came to them and 
asked for bread they got a stone, and when they asked for 
an egg they got a scorpion, because the cards were stacked 
against them when they came there. 

On July 21 the defendants had already learned about Group 
Health Association, what little they knew about it. All they 
knew was that it was group practice on a prepayment basis, 
and that it was unethical and none of the members could have 
anything to do with it. But he comes there, and you will remem- 
ber page after page of the record that disclosed how he answered 
every question propounded to him, and he even told them what 
was none of their business, and that is that the H. O. L. let 
had appropriated a sum of money for two years to help it get 
started. He even told them that. So he gave them the sub- 
stance of all of this hullabaloo in regard to the contract, and 
at the close of the conference this occurred: 

“T think that all of us present tonight appreciate just what these 
gentlemen have done. They have been kind enough, good enough, to 
come down and meet with us. They have answered all our questions 


and have not denied us at all, no matter what their own personal feeling 
may have been concerning some of them.” 


And then there was a suggestion for another meeting, and 
that was accepted, although when the defendants’ committee 
came down ostensibly to present some plan of cooperation they 
had already prejudged the case and decided against them and 
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had withheld information about their so-called principles of 
medical ethics. 

What else do you want to know about Mr. Penniman? You 
saw him on the stand. There is no evidence against him. 
There is evidence for him. Dr. McGovern said there was no 
doubt in his mind that the lay members of the board of directors 
of Group Health Association “are thoroughly convinced that 
they are doing a splendid thing for their employees.” He was 
further convinced that they were not doing anything that might 
be considered unethical by them. 

Dr. Macatee urged the Society not to base its opinion on the 
idea that there are certain scurrilous people ,who are trying 
to do a scurrilous thing to the Medical Society and doing it in 
an underhanded, scheming way. 

The counsel for the defendants did not take that good salutary 
advice. He is willing to plunge out here, without any evidence 
to support him, and make that kind of a charge. 

It was Dr. Macatee’s impression, gained from contact with 
certain individuals, that “they are highly intelligent people who 
have profoundly studied the subject.” 

Remember that criticism of poor Mr. Zimmerman, that he 
went off half cocked and did not take any advice. Do you 
remember Dr. Cabot’s saying that the proper place to get 
advice on the business side was from a business man, and on 
the medical side it was from doctors? And do you remember 
that Zimmerman went to Stanocola and read up on the subject, 
for his business side, and that he went to the Surgeon General 
and to Colonel Jones and to Dr. Brown, and to that grand 
old man, Dr. Cabot, just about the time the clinic opened, for 
advice on the medical side: 

“These people are aware of all the social currents flowing through the 
country with respect to the relation of the medical profession and the 
people. They are aware what has been done elsewhere, and the result, 
My feeling is that it is a group of earnest, rather public-spirited people 
who are undertaking to do something for the benefit of their associates. 
They are convinced they have secured what they call competent legal 
advice, that they are on secure legal ground. They have, by reason of 
their knowledge of similar projects elsewhere, become convinced that 
where such organizations spring up they almost constantly receive the 
antagonism and the animosity of the local medical profession.” 


Does this begin to account in your minds for why they did 
not care to hand over their private contracts with the knowledge 
that Macatee attributes to them? It was Macatee’s opinion that 
their desire to avoid publicity in this matter was due to their 
knowledge of that fact. 

They had knowledge of Ross-Loos and of Milwaukee and of 
Chicago Medical Center, and Trinity; they had the report back 
from Jones that the Medical Society would kick out—I use 
Jones’s very words from the witness stand—would kick out 
of the Society anybody who joined; and they had Mr. Zimmer- 
man’s talk with Woodward, who said, according to Mr. Zim- 
merman, that when the A. M. A. met at Atlantic City it 
would be the end of Group Health Association. It was a 
wonder that it was not. Do you agree with Macatee that 
there might have been some reason why they did not want to 
hand out the contract? They were regarded as outlaws, and 
plottings and plannings went on against them at some sixty or 
seventy meetings, mainly concerned with how they could best 
oppress Group Health Association. There is page after page 
after page in the record of plottings on these economic ques- 
tions. Have you any doubt as to the real reason for this 
opposition? Their principles of so-called medical ethics? Not 
what was said on the stand—conduct becoming a gentleman, 
the Golden Rule and the Ten Commandments. The witness 
was not thinking of the Ten Commandments Mr. Leahy is 
thinking about. He was thinking about the Ten Commandments 
that were inscribed by Moses on the tablets. 

Can you find anything about Group Health, its plans, its 
standards, its activities, its personnel, the way it approached 
its problems, that by any stretch of the imagination could be 
unethical in any sense such as the witness described? 

What they meant was this. They meant these economic 
rules, preserving free choice, so that all the doctors in the 
local medical societies could get in on this plan. Otherwise 
they were unethical. 

Against public policy? They would brand as immoral or as 
unmoral any plan that would seem to cut in on their purse. 
What did they mean by “public policy’? ‘You remember the 
article that was written. It was not just a gossipy article: 

“The effect of the withdrawal from private practice of even one half 
that number of persons, all of whom are able to pay for service, would 
materially diminish the incomes of physicians in private practice in the 
District of Columbia.” 


And that is stricken out, and this innocuous phrase is used: 
‘against public interest.” 


That is written in instead. 
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There is a frank definition of what “public policy” means. 
And yet it goes down in the article as simply a statement 
that it is against the public interest, and you are to be led to 
believe that it is really unethical in the moral sense. 
But the frankest people on this subject of the true motive 
and reason behind this oppression are West, Yater and 


-~~McGovern. 


Counsel for the defendants says Government counsel accused 
these fine professional men of cheap commercialism. I deny it. 
They have accused themselves. All I have done is to present 
the humble message of what they said, to you ladies and 
gentlemen of the jury. 

Woodward writing to Neill says that he sent this article down 
to Virginia and Maryland suggesting that there is something 
for them to do, and he says that the members of the Medical 
Societies in the counties immediately adjacent to Washington 
have an active personal interest in the matter that physicians 
in Maryland and Virginia, in the more remote parts of the 
states, have not. 

What is that interest that people in nearby territory have? 
On the subject of morals? Not at all. On the subject of 
finances? Oh, yes. Yater says that a system of prepayment 
immediately fixes medical fee schedules at a reduced scale and 
to adjust them would be well nigh impossible. 

Are they talking about morals, the ten commandments and 
the Golden Rule? McGovern frankly said that he looked on 
Group Health Association movement as an organization coming 
in and interfering with his business. He said he expected to 
be in practice for some twenty years, and he did not propose, 
if it could be avoided at all, to have an organization such as 
was proposed interfere with his work and income. 

Have I distorted anything in charging them with cheap 
commercialism, when I have shown you that there was no 
moral ground for this opposition, and when I have quoted 
verbatim from what they said themselves about their purposes? 

And so, ladies and gentlemen, let me leave this case with 
you, with the hope that you will recall, not these side issues, 
and without emotional feeling, but just quietly and intellectually 
recall, on the subject of consultation boycott, the instructions 
that Neill gave to Thomas Lee that he could not meet him 
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in consultation, notwithstanding the ethics of the A. M. A, 
because he was a member of Group Health Association's staff. 

Remember, on the subject of the staff boycott, the fact that 
good old Dr. Lee subjected himself to a hearing, charged 
even after he had resigned, and then induced to resign the 
very night of the second hearing. 

And, ladies and gentlemen, remember, if you remember 
nothing else on the hospital boycott, how it was pointed out 
in June and July that members of Group Health could not be 
put on the courtesy list of hospitals without their connection 
with Group Health being mentioned; in fact, that it would 
have to be camouflaged to the nth degree. 

And then remember, if you will, this resolution to hinder, 
not the unsuccessful operation of Group Health Association, 
but the successful operation of it, which is the only kind of 
operation that would really cut in on them, if they could pre- 
vent them from being received in the local private hospitals; 
and remember the chain of facts and circumstances that stand 
uncontradicted, of what they did pursuant to that solemn 
requirement, and the result which they achieved where they 
cooperated a hundred per cent successfully. 

Tue Court:—Members of the jury, it is too late to submit 
the case to you today, because necessarily it will take some 
time to instruct you concerning the law, and in view of the 
long day which you have had in listening to the arguments of 
counsel I will postpone it until tomorrow. I know that it is 
unnecessary to repeat my admonitions to you. I know by 
your demeanor throughout the case that you have them firmly 
in your minds. But now, after the arguments and before you 
finally get together in your deliberations and before you hear 
the statements of the Court concerning the law, I think it is 
well to warn you against reaching conclusions until you under- 
stand the law of the case, until you are able to sit together 
and discuss and consider the issues. So, for the present, just 
keep the matter in abeyance and wait until tomorrow until you 
leave the court room to consider of your verdict. 

You may be excused until tomorrow morning at 10 o'clock. 

(Whereupon, at 3:35 p. m. the Court adjourned until tomor- 
row, Friday, April 4, 1941, at 10 a. m.) 
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Tue Court:—Members of the jury, counsel for the respec- 
tive parties have submitted to the court many so-called prayers 
which are simply written requests to the Court to instruct the 
jury in particular matters on the law applicable to the case. 
Those prayers have been considered and quite a list have been 
granted by the Court as correct statements of the law. It will 
be necessary for me to read them to you. First, I will deal 
with the prayers in behalf of the Government. 

The burden of proving the defendants guilty is on the Govern- 
ment. This does not mean, however, that the Government’s 
proof must establish the defendants’ guilt to an absolute cer- 
tainty. You may find the defendants guilty, if you are convinced 
beyond a reasonable doubt of all the essential facts necessary 
to establish the guilt of the defendants. 

A reasonable doubt must be real and not imaginary. It 
must be an honest and substantial misgiving for which a good 
reason may be given, based on the nature of the evidence or 
lack of evidence in the case. If all the evidence in the case, 
impartially and reasonably considered, produces in your minds a 
settled conviction or belief of the defendants’ guilt—such an 
abiding conviction as you would be willing to act on in the 
most important affairs of your own OF may be said to 
be free from any reasonable doubt and should find a verdict 
in accordance with that conviction. : 

In considering the testimony, you should, as to each witness, 
consider his demeanor and manner of testifying, his_ interest, 
if any, in the result of the trial, any temptation to testify falsely, 
his opportunity to know the facts, the probability or improba- 
bility of the testimony given, and all other like circumstances 
appearing from the evidence; and from all these you should 
determine the weight and credit to be given to the testimony 
of the witness. If you believe that any witness has_ wilfully 
testified falsely to a material fact, you may disregard a = 
testimony of that witness or give credit to such part thereo 
as you deem it warrants. . 

The fact that the defendants may have believed Group sea 
illegal is not material to the case. A mistake of law will no 
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excuse a violation of the Sherman Act. The fact that the defen- 
dants may haye had an honest and reasonable belief that Group 
Health Association was operating illegally would not constitute 
any justification to violate the law. If you find the defendants 
were engaged in a combination as charged, it is unnecessary 
for you to decide whether Group Health Association or its 
staff may have violated the principles of medical ethics of the 
American Medical Association, if such were the fact. It is 
immaterial that Group Health Association may have employed 
doctors on a contract basis or that the members of Group 
Health Association may not have had complete freedom of 
choice of physicians from the entire body of doctors practicing 
in the District of Columbia or that Group Health Association 
or its organizers may have solicited Government employees to 
join Group Health Association. It is likewise immaterial to 
the issues which you must decide that the defendants may have 
believed that Group Health Association or the members of its 
medical staff violated the Principles of Medical Ethics of the 
American Medical Association. 

If you find that the defendants were engaged in a combina- 
tion as charged, it is unnecessary for you to decide whether the 
medical care given by the medical staff of Group Health Associ- 
ation was equal to, superior to or inferior to the quality of 
medical care rendered by doctors engaged in private practice. 
That is immaterial to the issues in the case. oun, 

If you find that the defendants were engaged in a combina- 
tion as alleged, it is unnecessary to decide whether Group Health 
Association was financially sound. The financial condition of 
Group Health Association and the sources of its financial sup- 
port during the period of the conspiracy are immaterial to the 
issues in this case. It is also immaterial that the defendants 
may have believed that Group Health Association was financially 
unsound or that it was subsidized by other organizations. 

The Sherman Act prohibits combinations unreasonably in 
restraint of trade, This prohibition extends to undue restraints 
on the furnishing of medical service to the public. If you find 
that the defendants conspired together for the purposes charged 
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and employed the means charged, and if you find that the 
defendants, in seeking to achieve those purposes, intended to 
prevent Group Health Association from competing with doctors 
engaged in private practice on a fee-for-service basis in furnish- 
ing medical care to members of the public eligible for member- 
ship in Group Health Association, then the defendants were 
engaged in a combination in restraint of trade. 

If you find a conspiracy to exist, all acts and declarations, 
oral or written, of each party to the conspiracy, in furtherance 
of the objects, may be considered as evidence against all the 
parties to the conspiracy. This is true even though the party 
doing such act or making such declaration is not on trial or 
is not named in the indictment as a defendant. That is, every 
person who, knowing of the conspiracy, does any act or makes 
any statement intended to further the objects thereof, does 
thereby become a party to the unlawful conspiracy. 

It is not necessary that all the parties to a conspiracy shall 
actually meet together at one and the same time and place, or 
that all discuss its purposes or the means of carrying out its 
objectives, or whether each party knows all the others. Nor 
do you need to find that all combined together at the start of 
the conspiracy. If it is shown that the conspiracy was entered 
into between two or more of the defendants and that at any 
later time during its existence new or additional parties, while 
aware of its existence, united with them for the purpose of 
aiding in the accomplishment of the scheme, they would then 
become conspirators too and responsible for the consequences 
thereof. 

In determining whether a conspiracy exists it is not necessary 
to find there was a written or formal agreement among the 
defendants or that any participant was bound to another to 
perform any particular portion thereof. It is sufficient if you 
find from the evidence that the defendants were voluntarily 
acting together, however informally, in order to carry out the 
common objective. Notwithstanding the fact that all the defen- 
dants are charged to have participated in the offense, it is 
not necessary for the Government to prove that all did so, and 
you are not required to find all guilty. If you find that the 
offense charged was in fact committed and that some of the 
defendants on trial were parties to it, you may convict those 
whom you so find guilty and acquit the others. 

That completes the reading of the instructions on behalf of 
the Government. 

These are instructions granted at the request of the defen- 
dants: 

The defendants and each of them are presumed to be inno- 
cent of the crime charged to them and each of them in the 
indictment. This presumption surrounds and remains with each 
throughout the entire trial and should be considered by you in 
determining the guilt or innocence of each. 

Before a verdict of guilty can be returned against the defen- 
dants or any of them, the evidence of the Government must not 
merely indicate guilt but it must be inconsistent with any 
rational theory of innocence. Thus, if the jury finds from the 
evidence what the defendants did is just as consistent with 
innocence as with guilt, then the verdict must be Not Guilty 
as to those defendants. 

The defendants had the lawful right to combine and form 
corporations and associations for the improvement of the prac- 
tice of their profession and to advance their interests. They 
had the right to make reasonable rules and regulations respect- 
ing their profession and to ascertain the qualifications and 
character of their members. They had the right to discipline 
members who failed to abide by the regulations or rules adopted 
by the associations in the formation thereof and to suspend or 
expel from membership any member who failed to abide by the 
rules and regulations. The fact that the defendants adopted 
such rules and regulations and disciplined members does not of 
itself constitute an unlawful combination in violation of the 
statute. They must have combined together with the intent to 
injure, obstruct or restrain trade, or they must have intended to 
do acts the necessary effect of which would be to injure, 
obstruct or restrain trade. 

The individual defendants as physicians had a right to deter- 
mine with what other physicians they would consult, and their 
esas to consult with any particular physician is not of itself 
illegal. 

Physicians have the right to select the hospital in which they 
choose to treat and operate on their patients; and the refusal 
of a physician to do business with any hospital because of the 
composition of its courtesy staff is not of itself illegal. 

The defendants American Medical Association and Medical 
Society of the District of Columbia have the right to adopt 
rules for just and fair dealing among their members and 
right of enforcement of those rules and regulations by such 
reasonable penalties as they may provide for violation ereof, 
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The defendants had the right to reach and attempt to reach 
their objective of advancing the interests of the medical pro- 
fession by legitimate persuasion and reasoned argument, and to 
this end they had the right to tell their side of the story and 
to persuade others, including the Washington hospitals, other 
physicians, members of Group Health Association, Inc., and the 
public to utilize and use the defendants’ method of practicing 
medicine, and to use peaceful persuasion, publicity, articles in 
the press, in publications of defendants, including Tue JouRNAL 
OF THE AMERICAN Mepicat AssoctaTion, and all lawful propa- 
ganda to have their methods of practicing medicine prevail over 
those of Group Health Association. 

The defendants had the right to write letters or other state- 
ments among themselves or to other members of the profession 
or to the public generally, expressing disapproval of or oppo- 
sition to Group Health Association and the form of medical 
service offered by it. 

The defendants were entitled, through legitimate persuasion 
and reasoned argument, to endeavor to support and advance the 
interests and extension of that type of medical practice believed 
by the defendants to be in the public interest, without regard 
to whether such acts hindered Group Health Association, its 
doctors, members or operations, or any other type or method 
of medical practice. If they did not go further to conspire to 
restrain Group Health Association there would be no offense. 

I charge you that the defendants have the lawful right, 
through action taken in their meetings and conferences, to 
formulate and adopt rules of medical ethics for the control and 
government of themselves and the members of their societies 
in the practice of their profession, and the support and main- 
tenance of such principles of medical ethics by legitimate per- 
suasion and reasoned argument or by enforcement of Society 
rules, laws and regulations, without more, would not constitute 
unreasonable restraints against Group Health Association, its 
doctors or members. 

Any doctor who voluntarily joined the defendant medical 
societies was required to comply with the constitution, rules 
and regulations thereof. No doctor would have the right, as 
against the wishes of the particular society, to retain member- 
ship therein regardless of how valuable or advantageous such 
membership might be to him, and at the same time wilfully vio- 
late any provision of its constitution, rules or regulations. 

If a doctor desires to retain membership he is bound to obey 
the constitution, rules and regulations, since membership therein 
is entirely voluntary; and if, as a result of his nonobservance, 
he suffers discipline and possible expulsion from the society, 
any injury, damage or restraint thus suffered by him or by any 
corporation by which he might have been -employed would, 
without more, not constitute a violation of the statute. 

The Washington hospitals are private institutions under pri- 
vate management and control, and the lawful authority to con- 
stitute the medical staffs of such hospitals is vested in the 
governing board thereof. Hospitals have a lawful right to 
make such reasonable rules and regulations for the operation 
of the hospitals as to the authorities thereof may seem in their 
best interests. They are lawfully entitled to require obedience 
to such rules and regulations by all persons dealing with said 
hospitals, including doctors permitted by the hospitals to prac- 
tice their profession therein. 

The Washington hospitals had the lawful right, if they so 
desired, to adopt and enact a rule confining their medical staffs 
to members of the local medical societies, and any restraint 
resulting thereby to Group Health Association, its doctors, 
members or operations, would not in itself be a violation of the 
Sherman Act. 

A member of the medical profession duly authorized by law 
to practice his profession in the District of Columbia is not 
by reason thereof entitled to practice in any of the private 
Washington hospitals. Permission to practice in such a has- 
pital is not a right on the part of an applicant doctor but is 
only a privilege which can be extended or withheld from him 
at the will of, or in the discretion of, the particular hospital. 

If the Washington hospitals or any of them believed that it 
was in the best interests of such hospital to adopt and enforce 
a rule confining appointments to the medical staff to members 
in good standing of local medical societies any such hospital 
had a lawful right to adopt and enforce such rule, and any 
resulting injury or restraint occasioned thereby to a particular 
doctor or other person would not be a violation of the statute. 

_ The defendant American Medical Association had the lawful 
right, on pas of a boom = inspect it for the purpose of 
approving or disapproving it for intern or resident training, 
and it had a lawful right to approve or disapprove such xe 
pital based on the inspection so made. 
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The American Medical Association was lawfully entitled to 
present for the consideration of the hospitals inspected the 
so-called Mundt Resolution concerning the sclection of medical 
staffs exclusively from the members of local medical societies, 
and such action on the part of the American Medical Associa- 
tion would not of itself constitute an act of coercion as charged 
in the indictment. 

Where the evidence in the case is in whole or in part cir- 
cumstantial in its nature, the circumstances relied on by the 
government to establish the guilt of the defendants must so 
distinctly indicate the guilt as to leave no reasonable explana- 
tion consistent with innocence. 

Facts which give rise to a reasonable and just inference that 
a conspiracy existed do not necessarily exclude every other 
reasonable hypothesis, unless it can be said that only one just 
and reasonable inference may be drawn from the given state of 
facts. 

The Medical Society of the District of Columbia is shown 
by the evidence to have been a component and constituent 
society and member of the American Medical Association. As 
such it was entitled to contact, communicate and advise with 
the officers and representatives of the American Medical Asso- 
ciation with reference to matters affecting or relating to the 
practice of medicine, and such intercourse between the societies 
is not a violation of the Sherman Act. 

If the defendants had objections to Group Health Association 
and the type of medical practice proposed by it, and believed 
that the system of medical practice approved by the defendants 
was better and more in the public interest, then the defendants 
were lawfully entitled, either individually or collectively, through 
legitimate persuasion and reasoned argument, either publicly or 
privately, to urge any and all persons to come to the support 
of the objectives of the defendants and to disapprove the objec- 
tives of Group Health Association, and any resulting restraint, 
injury or damage to Group Health Association, its doctors, 
members or operations is not in violation of the law. 

The defendant Woodward had a lawful right to prepare an 
article or a memorandum disapproving Group Health Associa- 
tion and matters relevant thereto, and to cause the same to be 
published by the American Medical Association in THE Jour- 
NAL, and to do so, without more, would not be a violation of 
the Act on the part of Woodward or the American Medical 
Association. 

The defendant Fishbein, the Editor of Tae JourNAL OF THE 
AMERICAN MEpIcAL AssociaTION, had a lawful right to publish 
in THE JOURNAL objections to Group Health Association and 
its proposed methods of medical practice; and such publication 
of articles criticizing Group Health and its plan for medical 
service, even though it may have restrained or injured Group 
Health Association, its doctors or members, standing alone and 
eal more, would not make Fishbein guilty of a violation of 
the act. 

The American Medical Association and its officers had the 
lawful right to receive and answer inquiries concerning various 
so-called contract medicine plans, and the American Medical 
Association and its officers, in answering such inquiries, were 
lawfully entitled to state their own conclusions and beliefs with 
respect thereto, whether favorable or otherwise, and by so doing, 
without more, the American Medical Association and its officers 
would not violate the statute. 

Evidence has been admitted tending to show the size and scope 
of the activities of the American Medical Association. Such 
fact does not raise any inference of wrongdoing or guilty con- 
duct. Whether the American Medical Association is a large 
corporation or a small corporation does not affect its lawful 
right under the law; and the evidence is admitted here only for 
the purpose of showing the possible power, if any, of such 
corporation to induce and further the alleged illegal conspiracy 
set forth in the indictment. 

A defendant does not become a party to a criminal conspiracy 
simply because he is a member of an association which might 
so conspire, or because he attends meetings of such organization 
where such conspiracy may be discussed, nor does he become a 
party to such conspiracy because he has knowledge of its exist- 
ence or because he may even approve such conspiracy and its 
unlawful purpose. Before he can be found to be a member of a 
conspiracy it must appear that he knowingly and intentionally 
participated therein with the purpose and intention of aiding and 
furthering it; and you must find, before you can convict such 
defendant, that such intent existed beyond a reasonable doubt. 

It is not unlawful to conspire and combine to effectuate a law- 
ful purpose by Jawful means. The defendants could lawfully 
combine to protect and support their medical organizations, epee 
methods of professional practice, and the principles of medica 
ethics, by legitimate persuasion and reasoned argument or by 
any other lawful means. 
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There is nothing illegal of itself in enacting the so-called 
Mundt Resolution. The question is whether such resolution was 
intentionally used in order to aid in the carrying out of an illegal 
conspiracy on the part of the defendants. Nor would the fact 
that the Mundt Resolution was called to the attention of the 
Washington hospitals, in order to further the wishes of the 
American Medical Association in carrying out its purpose, 
be either improper or unlawful, unless you also find beyond a 
reasonable doubt, that such acts were intentionally done to aid 
an illegal conspiracy then and there existing in the District of 
Columbia. 

That, ladies and gentlemen, completes the reading of the 
instructions which were requested by counsel and granted by 
the court. 

And now may I, at the risk of some repetition, in my own 
way briefly outline the case to you and summarize some phases 
of the law which I deem important to guide you in your con- 
sideration? 

The act of Congress under which the indictment is brought 
makes illegal and punishable every combination or conspiracy in 
restraint of trade in the District of Columbia. The practice 
of medicine and the operation of hospitals and organizations to 
provide for medical care fall within the term trade as used in 
the act. 

The indictment charges a violation of the statute by the cor- 
porations, associations and individuals named in article I there- 
of. You will have the indictment. It will inform you with 
particularity of the names of all the defendants and of the 
offense with which they are charged. 

The case has terminated as to Thomas Allen Groover by 
reason of his death, and as to Harris County Medical Society, 
Washington Academy of Surgery, Leon Alphonse Martel and 
Joseph Rogers Young by the verdicts rendered at my direction. 

For brevity, I shall refer to the American Medical Associa- 
tion as the American Association; the Medical Society of the 
District of Columbia as the District Society; and Group Health 
Association, Inc., as Group Health. 

It is the duty of the court to state the law of a case to the 
jury, and the duty of the jury to accept and follow the law as it 
is given by the court. This, I am sure, you will do. | 

The indictment, and the action of the Grand Jury in return- 
ing the same, are no evidence of guilt. The defendants are 
not called on to prove their innocence. They are presumed to be 
innocent and that presumption abides with them as a shield 
against conviction until and unless in your final judgment the 
evidence establishes guilt beyond a reasonable doubt. There- 
fore, the burden rests on the Government to prove guilt accord- 
ing to the charge laid in the indictment. : : 

What is reasonable doubt, as that term is used in the trial of a 
criminal case? It is a doubt based on reason; such a doubt as 
after a full and fair consideration of all the evidence will 
leave a juror so undecided as that he cannot conscientiously 
say he has an abiding conviction of guilt, that is, a settled 
conviction; which he feels will abide with him in the future, so 
that if, perchance, his thoughts recur to his action in joining 
with his fellow jurors in a verdict of guilty, he will, in his 
own reflections, be justified in mind and conscience that he did 
the righteous thing. : 

Although proof beyond a reasonable doubt is necessary, that 
does not imply proof beyond all doubt and to an absolute cer- 
tainty. Yet as a fair shield of protection to one accused of 
crime, the law does insist that before he shall be deprived of his 
good name and suffer the penalties of a criminal conviction his 
guilt shall be established by a measure of proof which leaves 
no reasonable doubt. The evidence must exclude any rational 
theory of innocence and admit only of an abiding belief in 
guilt. Hence, if an inference may be fairly drawn, as con- 
sistent with innocence as with guilt, a reasonable doubt would 
necessarily prevail. This is especially so in dealing with evidence 
of a circumstantial nature. Where such evidence is relied on 
to prove essential elements of the charge, it must so clearly 
point to guilt as to exclude any rational theory of innocence, 

Here in the case at bar the charge is that the defendants 
conspired to restrain trade in certain specified ways. A con- 
spiracy takes form when two or more persons combine to do 
an unlawful thing or to accomplish something of a lawful 
nature by unlawful means. Where such an agreement or under- 
standing, however informal, is reached, all those. who join 
therein become parties to the conspiracy. The object or the 
means to attain it must be illegal. There can be no criminal 
combination where both the object and the means are lawful. 
It is not essential that all details to carry out the plan be 
specifically arranged, or the particular acts of each be definitely 
assigned. It is enough if there has been a meeting of minds 
for concerted action to gain the common end. All need not 
know each other or meet together at any one time; nor need 
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all combine at the start of the conspiracy. If two or more have 
done so, others with knowledge thereof may become participants 
at future times, while the conspiracy still continues, by uniting 
in the common design with the purpose to lend their encourage- 
ment and support to accomplish the same. On thus joining a 
conspiracy they render themselves liable not only for their own 
overt acts but for those of other members to the enterprise. 
Hence it is not necessary that all defendants take part in the 
unlawful acts charged in furtherance of the conspiracy or to 
know about the same. One may also be liable for an overt 
act, though actually performed by another, if he knowingly 
instigates or supports the same by advising, encouraging or 
abetting it. So, if the alleged conspiracy is found from the 
evidence to exist, the acts and declarations of each party, shown 
to be a conspirator, in furtherance thereof, may be considered 
by the jury in determining the guilt of others who are accused, 

However, you will understand that guilt does not attach to 
one who merely knows of a conspiracy or of acts in furtherance 
thereof, even though done in his presence. A passive knowledge 
or attitude is not enough. There must be actual and conscious 
union with the criminal group. Therefore, membership in the 
defendant medical societies; presence at their meetings; knowl- 
edge of an unlawful plan or purpose among other members, if 
such there be, would not alone make one a participant. Besides 
such knowledge there must be the positive intention to give 
adherence and support to the criminal scheme. Those are brief 
statements of some rules of law of a general nature to be 
applied in your consideration of the case. 

The indictment itself is very long. That, as you know, is a 
formal accusation of crime. Much of it is devoted to allega- 
tions descriptive of the defendants, as also of the Washington 
hospitals and Group Health. There are extensive allegations 
of acts done to effectuate the objects of the alleged conspiracy. 
All these matters have been frequently referred to during the 
trial, including the arguments of counsel, and need not be 
stated again in any detail. 

An essential part of the indictment, important to understand, 
is that which specifically charges a violation of the Statute. 
In substance it is alleged that the defendants conspired: 


1. To restrain Group Health in its business of providing 
medical and hospital care to its members and their dependants 
on a risk sharing prepayment basis; 

2. To restrain doctors on the staff of Group Health in pursuit 
of their calling; 

3. To restrain other doctors in the District of Columbia in 
the pursuit of their calling, and 

4. To restrain the Washington hospitals in the business of 
operating such hospitals. 

It is further alleged that the plan and purpose of the con- 
spiracy was: 

To hinder and obstruct Group Health in procuring and retain- 
ing qualified doctors and those doctors from consulting with 
other doctors and specialists practicing in the District by threat- 
ening with disciplinary action members of the District Society 
who should become members of the staff of Group Health or 
who should consult with members of that staff. Further, it is 
alleged the plan and purpose was to hinder and obstruct Group 
Health in obtaining access to hospital facilities for its members, 
and the doctors of Group Health from treating their patients in 
the hospitals. 

These purposes, it is alleged, were to be attained by certain 
coercive measures against the hospitals and_doctors design 
to interfere with employment of doctors by Group Health and 


use of the hospitals by members of its medical staff and their 
patients. The plan is fully detailed in the indictment and has 
been referred to by Government counsel in their arguments. 

To sustain that charge the Government must prove beyond 
a reasonable doubt that a conspiracy did in fact exist to restrain 
trade in the District in at least one of the several ways alleged, 
and according to the particular purpose and plan set forth. If 
the evidence fails to convince you of that basic element the 
charge will necessarily fall with resultant acquittal of all 
defendants. If you find that fact established, then you will 
consider the evidence in particular relation to each defendant, 
to determine whether it does prove beyond a reasonable doubt 
that such defendant was a party to the conspiracy. | If you do 
so find, then that defendant should be convicted, but if a reason- 
able doubt of guilt prevails you will acquit. 

The opposing contentions may be roughly stated as follows: 

The Government claims that the evidence proves the medical 
societies were opposed to Group Health and its plan of group 
medical care on a fixed prepayment basis; that they feared 
competition by that method of practice as against the fee for 
service method of organized physicians; that to obstruct and 
destroy such competition the medical societies, with certain 


officers and members and the hospitals, conspired to prevent 
successful operation of Group Health’s plan by imposing 
restraints on physicians affiliated with Group Health, through 
threats of disciplinary action and expulsion; by denying them 
professional contacts and consultations with other physicians, 
and by means of the societies’ power, coercing the hospitals to 
deny Group Health doctors facilities for treatment of their 
patients. The plan, it is contended, was carried out by enfore- 
ing compliance with the so-called Mundt Resolution of the 
American Association, the amendment of March 1937 to sec- 
tion 5 of the District Society’s constitution, implemented by the 
“White List” and aided by corporate and individual acts of 
defendants. 

On the other hand, the defendants insist there was no con- 
spiracy; hence, no conspirators; that there was no purpose or 
plan to restrain Group Health, the hospitals or doctors; that 
their acts were intended only to oppose Group Health by 
legitimate argument and persuasion; that no coercion was prac- 
ticed or intended against the hospitals, and that the “White 
List” and disciplinary proceedings against members of the Dis- 
trict Society represented reasonable action taken by authority 
of their constitution and rules to protect the organization and 
its standards of medical practice. Therefore it is claimed, in 
behalf of the defendants, that if those actions did interfere with 
Group Health and its doctors the effect was but an incidental 
and indirect result of acts taken legally and in good faith for 
legitimate ends and therefore were not wrongful or illegal. 

If you believe the contention of the Government is established 
beyond a reasonable doubt, then the conspiracy is made out; 
whereas, if the contention of defendants prevails, the charge 
would altogether fail. 

In the light of these contentions and the arguments supporting 
them, you will review the evidence fully and impartially to 
determine whether it does prove beyond a reasonable doubt the 
charge laid in the indictment. 

Was there a conspiracy to restrain trade in one or more of the 
ways alleged? If so, 

Who of the present defendants were parties to the conspiracy ? 
All; or some; or none? To decide that question you will need 
to examine the evidence independently as it relates to each 
defendant. As to the corporate defendants, they would be 
responsible if authorized officers, acting for or in the name of 
the corporation, did acts within the apparent scope of the cor- 
porate powers, in forming or furthering the alleged conspiracy. 

Did there exist the criminal intent? That is, was there a 
purpose and plan as charged? That would be so if in fact the 
positive intent to restrain prevailed, or there was a purpose to 
do acts the natural and probable effect of which would be to 
impose any of the restraints alleged. Another and different 
purpose would not suffice, even if wrongful, for the Government 
must prove the charge as laid—not some other offense. 

If it be true, as defendants claim, that the District Society, 
acting only to protect its organization, regulate fair dealing 
among its members and maintain and advance the standards of 
medical practice, adopted reasonable rules and measures to those 
ends, not calculated to restrain Group Health, there would be 
no guilt, though the indirect effect may have been to cause some 
restraint against Group Health. It would be justified if but an 
incidental result of reasonable regulation of the membership 
and affairs of the organization, for the statute comprehends only 
such restraints as do directly and unreasonably affect freedom 
of competition in the trades and professions. ? 

In joining the District Society members assumed the duty of 
compliance with laws and regulations thereof. The right to 

ractice medicine gave a doctor no right to be a member of the 

ociety. Discipline and control of members of a society, within 
reasonable bounds, are essential, When applied in good faith, 
under fair rules, without ulterior purpose to injure the business 
of a member or others, there is no wrong. However, such rules 
and regulatory actions cannot be justified where the real pur- 
pose, or the natural results, are to interfere with free compe- 
tition. 

The defendant physicians had the individual right to deter- 
mine with what other physicians they would consult, and refusal 
to do so with particular physicians is not of itself illegal. 
Although, if, as alleged, it was done in furtherance of a con- 
spiracy against Group Health and its doctors, it would be 
illegal. So too a doctor may refuse to treat patients in a par- 
ticular hospital for any reason at all, but if a group of doctors 
pursuant to a concerted scheme, refused so to do to injure the 
business of the hospital, their acts would be illegal; for in the 
eyes of the law there is danger to the public interests where 
many combine and act together to interfere with the free play 
of cores by in api and professions. 

ere was no duty on the societies, their officers 
to approve Group Health or its plan of medical on The, 
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could not rightfully oppose in a manner intended to restrain 
its operations. But they did have the right of legitimate 
criticism, argument and persuasion, however persistent and 
severe; either separately or by collective effort; through the 
medium of speech, letters or print. If their opposition was thus 
confined and did not take the form of a conspiracy to restrain 
Or was not done in pursuance of such a scheme, there was no 
violation of the statute. 

So too the “White List” of the District Society and the 
Mundt Resolution of the American Society were not wrongful 
in themselves. Their apparent purposes were justifiable, and 
if those were in fact the real objects the defendants had the 
right to combine and act together to promote the same in good 
faith; but, if they were perverted to advance the aims of a 
conspiracy, any steps thus taken would bring the actors within 
the criminal scheme. 

The hospitals had the lawful right to prescribe rules and 
regulations governing the use of their facilities by doctors and 
patients. In their boards was vested the authority to decide 
what physicians would be allowed the privileges. A doctor had 
no right to demand them. To grant or refuse the same rested 
solely with the hospital. Therefore, if denial of privileges to 
Dr. Selders, or other members of the Group Health staff, repre- 
sented the voluntary decision of the boards, no question would 
arise as to the legality of their acts. However, if refusal was 
arbitrary and to serve a criminal conspiracy against Group 
Health or their doctors, it would violate the statute. 

Much evidence relates to the so-called background of the 
alleged conspiracy. It is intended to show power of the medical 
societies over doctors and hospitals and opposition to certain 
forms of medical practice. No inference of guilt can be drawn 
from such evidence alone; nor from any power or opposition it 
may reveal, because those acts were before the alleged con- 
spiracy. Therefore, that evidence can only be considered as 
it may shed light upon the intent and effect of later acts within 
the period of the alleged conspiracy. 

Numerous letters, writings and oral statements of defendants 
and other persons have been proved. In many instances the 
authors have testified to the meaning they intended. However, 
arguments of counsel reveal frequent conflict as to the true 
meaning. It will be for you to interpret the writings and 
declarations fairly, in the light of all the evidence. If, when 
so considered, any are deemed equally susceptible of two mean- 
ings, one indicative of guilt, the other of innocence, then I think 
it only fair that you favor the innocent interpretation, just as 
you would in dealing with circumstantial evidence or the ulti- 
mate questions on which a verdict depends where there appear 


two reasonable theories or hypotheses one equally as reasonable 
as the other. 

The respective merits of differing methods of medical care 
are not an issue in this case. Advocates and adherents of 
each are entitled to their views and may follow their choice. 
They had the right to support the same by fair competition 
and to oppose by way of discussion, argument and persuasion. 
But neither group would be justified in conspiring to restrain 
the activities of the other. 

The legality of Group Health, or its methods of providing 
medical care, or the quality thereof, or its financial condition, or 
the grant of money by others to it are not issues in the case. 

The defendants, however, had the lawful right to discuss and 
to argue these matters in opposition to Group Health Associa- 
tion and its methods of medical care, and to do so would consti- 
tute no violation of the statute. 

In judging of the evidence you must necessarily evaluate the 
testimony of individual witnesses. Only thus can you determine 
the truth, and it is the truth you must seek. Bring to that 
task your knowledge of human nature; your ability to judge 
of men; their sources of knowledge; their intelligence; their 
motives; their intentions, so you may discern the real character 
behind the spoken words and measure their weight of truth 
and accuracy. 

Interest in those things involved within the controversy or 
its results; friendship or animosity towards persons concerned 
therein, and many other human factors, may or may not affect 
the desire and capacity of a witness to tell the truth, depending 
largely on his innate character. Give to the testimony of each 
witness only that weight to which in your good judgment it is 
entitled when tested by the foregoing considerations and the 
light of other evidence in the case. Interpret writings and 
declarations fairly according to reason and probabilities, as 
the circumstances surrounding their making may reflect a true 
meaning. 

In your deliberations give thought to the views of your fellow 
jurors. By full and free discussion, apply your best reason and 
judgment. Without sympathy or prejudice, calmly and dis- 
passionately endeavor to reach a common understanding as to 
the truth, and return a verdict accordingly. 

And now, ladies and gentlemen, as you retire to consider 
of your verdict, and throughout the course of your deliberations, 
be ever mindful of the solemn obligation imposed by your oath 
as jurors to render a true verdict according to the evidence; so 
help you God! 


THE VERDICT 


The Journal of the American Medical Association, April 12, 1941, page 1646 


The jury in the case in which the United States 
Government brought suit on criminal charges in a 
conspiracy against four medical associations and twenty- 
one individual defendants brought in its verdict at 11 
p.m. on April 4. When the prosecution had completed 
presentation of its evidence, Justice Proctor directed 
the jury to acquit the Harris County Medical Society, 
the Washington Academy of Surgery and two of the 
individual defendants. One of the individual defendants, 
Dr. Groover, died before the case came to trial. The 
final decision of the jury found the American Medical 
Association and the District of Columbia Medical 
Society guilty and declared all of the individual defen- 
dants not guilty, 

Newspapers, radio commentators and many others at 
once expressed confusion in endeavoring to understand 
this verdict. This confusion arose because five members 
of the staff of the American Medical Association, includ- 
ing the Secretary, the only ones connected by the prose- 
cution with this case, were declared by the jury to be 


innocent of the charges, yet the organization itself was 
found guilty. Likewise the verdict found the defendant 
officials and members of the various committees of the 
District of Columbia Medical Society to be innocent, 
and yet the organization itself to be guilty. The 
attorneys for the American Medical Association and 
the District of Columbia Medical Society are under- 
taking at once legal procedure toward setting aside this 
verdict and toward making a suitable motion to appeal. 

The instructions given to the jury by Justice Proctor, 
which are published in this issue of THz JouRNAL 
(p. 1700) should be of interest to every physician. 
They state succinctly the extent to which the activities of 
the American Medical Association in carrying on its 
affairs, in raising the standards of medical colleges and 
hospitals by inspection and approval or disapproval, in 
the publication of facts regarding medical activities, 
and in the maintaining of the Principles of Medical 
Ethics fall within the bounds of legal conduct, 
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PRESS COMMENT ON THE VERDICT 


LOGIC AND JUSTICE 
(Washington, D. C. Post, April 6) 


There is a basic inconsistency in the verdict of the jury in the 
now famous trial of the doctors for conspiracy in restraint of 
trade. By convicting the American Medical Association and the 
District Medical Society, while exonerating the 18 individual 
defendants, the jury seems to imply that the societies acted 
independently of their officers. Laymen will find it difficult to 
conceive how organizations can conspire to violate the law 
without involving a single person. In his charge to the jury 
Judge Proctor referred to a criminal conspiracy as “a meeting 
of minds for concerted action” in violation of the law. Minds 
are very decidedly human. So the conspiracy which the jury 
found to have existed in this case must have been the work of 
individual doctors. Yet only the two organizations were con- 
victed. 

No special acumen is needed to see that the verdict is thus 
thoroughly illogical. Some participants in the case have prop- 
erly branded it a “sentimental verdict.” One should hasten 
to add, however, that this does not necessarily mean it is wrong 
or lacking in justice. The lawyers who battled over this case 
for eight weeks placed tremendous weight upon logic and the 
establishment of technical points. Apparently the jury was more 
interested in rendering approximate juistice. At any rate, it cut 
through the mountains of evidence to reach an expedient conclu- 
sion which makes up in other virtues what it lacks in con- 
sistency. : 

The effect of the verdict is to stop the A. M. A. and the 
D. M. S. from interfering with the Group Health Association 
or any other agency designed to make medical care more readily 
available to people in need of it. Of course, the A. M. A. is 
free to criticize any system for the practice of medicine that it 
may disapprove. But it must not, under penalty of criminal 
prosecution once more, attempt to restrain the legal practice of 
medicine by any other doctors. New systems based on prepay- 
ment for medical care during specified periods will be free to 
operate if they win public approval. That is the real objective 
which the Department of Justice sought in bringing the suit. 

Many factors doubtless entered into the acquittal of the indi- 
vidual doctors. Obviously the jury did not wish to leave any 
reflection upon the outstanding doctors against whom this case 
was brought. No doubt it also took special note of the once 
prevalent belief that the practice of medicine was not a trade 
within the meaning of the Sherman Act. It reasonably con- 
cluded that the doctors had no intention of violating the law 
in their fight against G. H. A. In any event, the verdict is less 
inconsistent than the Sherman Acct itself, as recently interpreted 
by the Supreme Court. Organized doctors may be punished for 
restraining interstate “trade” to the detriment of the public. 
But organized labor unions are free to cut off trade in even vital 
defense supplies for the purpose of establishing a monopoly for 
the benefit of one group of workers. 


CARPENTERS NOT IN TRADE, DOCTORS 
ARE—THAT IS THE LAW 
(Baltimore Sun, April 6) 


Thanks to Mr. Thurman Arnold’s ingenious Sherman Act 
enforcement drives, the state of the law against restraints of 
trade is at the moment a curious one. In the Hutcheson case, 
which Mr. Arnold lost in the Supreme Court of the United 
States on February 3, it was held that labor unions, for the 
purposes of the antitrust acts, are practically not in trade or 
commerce at all. On Friday, a jury in District Court in Wash- 
ington brought in a verdict against the American Medical Asso- 
ciation resting on an appellate decision that physicians are in 
-trade or commerce, 

So far as the adjudication on labor unions goes, there doesn’t 
seem much that anybody can do about it, except through new 
legislation. The Hutcheson case involved a jurisdictional strike 
by an A, F. L. carpenters’ union, which paralyzed the Anheuser- 
Busch plant at St. Louis. In that case, Mr. Justice Frankfurter 
removed labor unions from the scope of the anti-trust laws 
except in certain very narrow circumstances. That decision 


is final, however right Mr. Justice Roberts and the Chief 
Justice may have been in calling it a “usurpation by the courts 
of the function of the Congress.” 

No such finality as yet attaches to the assumptions on which 
the A. M. A, verdict of Friday rests. No question of inter- 
state commerce was raised in the A. M. A. case, so physicians, 
under the law, are not yet in interstate commerce, anyhow. 
Also, the Supreme Court has not yet passed finally on whether 
they are engaged in trade in the District of Columbia, in such 
a way that section 3 of the Sherman Act, which applies the 
act to the District of Columbia, comes into force. 

It is true that the District Court of Appeals has held that 
the law “governing restraints of trade embraces the 
field of the medical profession.” That decision was appealed 
to the Supreme Court, but the Supreme Court refused to act 
on the appeal when made. The question is thus still open, and 
it may be raised again if the case decided Friday finally reaches 
the Supreme Court a second time. 

As the antitrust law now stands, however, medical associations 
are in trade or commerce and carpenters’ and other unions are 
not. That, as we said at the outset, is a curious situation. 


THE A. M. A. NEEDS A NEW CHARTER 
(Chicago Tribune, April 7) 

The American Medical Association and its local society in 
Washington, D. C., have been convicted by a federal jury of 
violating the antitrust law. At the same time the jury acquitted 
all of the individual defendants, who included the principal 
executive employees of the association. 

This verdict had a parallel some months ago in the federal 
court at South Bend, where the General Motors corporation 
was conyicted of violating the antitrust laws in financing the 
sale of its cars, but all of the officers of the corporation were 
acquitted. This, as it turned out, was most fortunate for Mr. 
Roosevelt. It saved him the embarrassment of plucking one of 
the defendants, Mr. Knudsen, out of jail when he needed him 
to head OPM. 

The jurors seem to have been in no doubt that a crime was 
committed, yet when they were asked to say who committed it 
their answer was “Nobody.” Perhaps the legal metaphysicians 
can straighten us out. Queries might well be addressed to the 
prosecutor of the case, Mr. Thurman Arnold, who has written 
that antitrust prosecutions are a sham anyway, being designed 
to propitiate the public conscience for allowing acts that our 
moral sense tells us are wrong but which our practical judg- 
ment says are necessary. 

The charge against the doctors at Washington was that they 
engaged in a conspiracy in restraint of trade against the Group 
Health association, an organization that undertook to furnish 
government employees with medical care in return for a flat 
monthly fee. The A. M. A. asserts that arrangements of this 
type tend to lower the standards of medical care, and in conse- 
quence its members, at the instigation of the association's 
leaders, refused to have any professional relations with the phy- 
sicians hired by the Group Health organization. 

The antitrust conviction may impress upon the members of 
the A. M. A. that when they organized they took out the wrong 
kind of a charter. They should have applied to William Green 
or John L. Lewis. So equipped, they would not have been 
reduced to refusing to practice in the same hospitals with a 
physician who signed up with Group Health. Dr. Morris 
Fishbein could just have gone around some evening and broken 
the wrong guy’s fingers with a blackjack, an operation that does 
a surgeon no more good than it does a musician, and Mr. Justice 
Frankfurter would have told Thurman Arnold not to get him- 
self all wrought up over a passing moment of animal exuberance 

A good broad A. F. L. or C. I. O. charter would solve a lot 
of the medical profession's economic problems. Its members 
would not have to worry about overproduction of doctors, They 
could just close their membership rolls and have some of their 
members, sitting on the state and local examining boards prose- 
cute the newcomers for practicing without a license. 

Draft boards wouldn’t be asking physicians to give their 
services free for examination of the draftees, All. the chest 
thumping in charity wards would be done at the union scale 
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and any nonunion medico who tried to cut in on the business 
would have to pay a $1,000 initiation fee. Ladies expecting 
offspring would have to be careful that the labor pains did not 
start aiter 4 p. m. on a Friday; otherwise Papa would have to 
pay double time for a week-end delivery. 

The medical union might be able to take on a number of 
profitable activities that A. M. A. members now deny them- 
selves, such as performing abortions or, for a suitable fee, 
slipping a dose from the black bottle to millionaires whose heirs 
were growing impatient. While such activities might arouse 
public protest, the union docs could be sure that President 
Green would not bother them. That would be interfering with 
their autonomy. 


THE MEDICAL DECISION 
(New York Times, April 7) 


A federal jury in Washington has found the American Medical 
Association and the Medical Society of the District of Columbia 
guilty of antitrust law violation but acquitted eighteen indi- 
vidual defendants in the case. Presumably an appeal will be 
carried to the higher courts. But so far as the decision goes, 
it opens the way to wider developments in the field of group 
medicine. 

A country with forty-eight states, with wide variations in 
climate, density of population and occupation, will need more 
than one type of medical practice. Experimentation with coop- 
eratives, groups of physicians who practice as they would in a 
hospital, prepayment of medical care, voluntary health insur- 
ance, is clearly called for before we attempt to legislate either 
on a state or national scale. It was experimentation of this 
kind that the American Medical Association discouraged. The 
Washington decision will, if it stands, clear the way for carrying 
out health plans which have hitherto been frustrated. Before 
we tax ourselves to the tune of $800,000,000 a year to care for 
millions of medically indigent who cannot afford to pay any- 
thing for catastrophic illness, we ought to know how far we 


AvM.Ae ELT AL: 


can go in solving our health problem through group methods. 
Out of the experimenting various systems of medical practice 
are bound to emerge—systems that will be a guide to legislators 
and that will enable us to avoid the mistakes of Europe. 


THE MEDICAL VERDICT 
(Washington, D. C. Star, April 5) 

In finding that the American Medical Association and the 
District Medical Society conspired to violate the antitrust laws, 
while exonerating eighteen individual defendants, a District 
Court jury has returned what is obviously a compromise verdict. 

From the common sense standpoint it seems illogical to hold 
that the two organizations could have been guilty of a con- 
spiracy if the individual members were innocent, but, as a matter 
of law, the verdict falls well within the instructions given the 
jury by the trial judge. The intent of the accused in doing 
certain things is the all important factor in conspiracy cases, 
and it may well be wondered how two organizations, as organ- 
izations, could have entertained a criminal intent in the absence 
of any such intent on the part of their constituent members. 
There is precedent for such a split verdict, however, where 
intent is the essential element, 

As matters stand in the medical case, there will be few who 
will not welcome the acquittal of the individual defendants. 
Certainly, the ends of justice would have been poorly served 
had these distinguished physicians been obliged to wear the 
stamp of criminality, even in a technical sense. On the other 
side of the ledger, the verdict carries assurance that Group 
Health, Inc., the organization against which the alleged con- 
spiracy was directed, will be given a chance to prove its worth 
without interference. If that is the net result, assuming that 
the verdict is upheld in event of an appeal, it would seem that 
this highly controverted case has been terminated on a basis 
of substantial justice. 


EDITORIALS 


THE U. S. GOVERNMENT VERSUS 
A. M. A—NEXT STEP 


The Journal of the American Medical Association, May 3, 1941, page 2058 


On May 2 attorneys for the American Medical Asso- 
ciation are scheduled to submit to the District Court 
three motions together with argument. The motions 
are: 1. A motion to set aside the verdict of guilty 
and to enter judgment in favor of the two corporate 
defendants. 2. A motion in arrest of judgment. 3. A 
motion for a new trial. No doubt the court will take 
these motions under advisement with a view to hand- 
ing down the decision at a later date. 


U. S. GOVERNMENT VS. AMERICAN 
MEDICAL ASSOCIATION ET AL. 
The Journal of the American Medical Association, May 17, 1941, page 2280 


In this issue of Tue Journat appears the final instal- 
ment of the proceedings of the trial of the U. S. Gov- 
ernment versus the American Medical Association and 
other defendants. In this instalment are included the 
final arguments presented to the jury by attorneys 
Lewin and Kelleher representing the government and 
William E. Leahy representing the American Medical 


Association. A careful reading of these arguments will 
provide a general résumé of the evidence as presented 
by each side and the interpretations placed on the evi- 
dence by the attorneys who spoke. As was published 
previously, the jury brought in a verdict which found 
the American Medical Association and the District of 
Columbia Medical Society guilty but all of the indi- 
vidual defendants not guilty. On May 2 attorneys for 
the American Medical Association and the other defen- 
dants appeared before the court and offered three 
motions which asked that the verdict of guilty be set 
aside and a judgment entered in favor of the two 
corporate defendants, another motion that there be an 
arrest of judgment, and a third motion that there be 
granted a new trial. At that time the court offered 
opportunity to attorneys for the defense and for the 
government to present additional briefs in support of 
this motion and opposed thereto on May 10, after which 
date the court would take the matter under advisement. 
At this time the court has not yet rendered a decision. 
No doubt the Board of Trustees and the House of 
Delegates of the Association at the session to be held 
in Cleveland, June 2 to 6, will give this matter further 
consideration as to the procedure to be followed in the 
future in the conduct of this case. 


JUDGE PROCTOR IMPOSES SENTENCE 
The Journal of the American Medical Association, June 7, 1941, page 2604 
Following the trial of the U. S. Government versus the 
American Medical Association and other defendants on charges 
of violating the Sherman Anti-Trust Act and their conviction 
by a jury April 4, Justice James M. Proctor of the District 


Court in Washington, D. C., on May 29, imposed a fine of 
$2,500 on the Association and a fine of $1,500 on the Medical 
Society of the District of Columbia. The defense counsel 
announced that an appeal to the higher courts would be filed. 
The proceedings of the trial were published in various issues 
of Tue JourNnar beginning February 15. 
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REPORT 


Dr. Arthur W. Booth, Chairman, presented the following 
report of the Board of Trustees, which was referred to the 
Reference Committee on Executive Session: 


INDICTMENT AND TRIAL 
OF THE 


AMERICAN Mepicat ASSOCIATION, THE MEDICAL Society OF 
THE District or Cotumpra, Harris County (Texas) 
MepicaL Society, Wasuincton (D. C.) AcapemMy oF 
SURGERY AND Twenty-One Inpivipuat Doctors, ALLEGED 
TO Be MEMBERS AND OFFICERS OF THE AFORESAID MEDI- 
CAL ASSOCIATION AND SOCIETIES, IN THE CASE ENTITLED 
UnitTep States OF AMERICA VERSUS AMERICAN MEDICAL 
ASSOCIATION ET AL., District Court oF THE UNITED 
STATES FOR THE District or CoLtumMBIA, NUMBER 63221 


On Dec. 20, 1938 there was filed in the office of the Clerk 
of the District Court of the United States for the District of 
Columbia at Washington, D. C., an indictment by an addi- 
tional grand jury of the District of Columbia charging the 
defendants mentioned in the caption hereof with combining and 
conspiring together for the purpose of restraining trade in the 
District of Columbia, in violation of section 3 of the act of 
Congress of July 2, 1890, known as the Sherman Antitrust Act. 

On March 29, 1939 the defendants filed a demurrer to the 
indictment. The effect of the filing of a demurrer to an indict- 
ment is to say that, admitting everything stated in said indict- 
ment to be true, no violation of law has been charged. 

Written briefs and arguments in support of the demurrer 
were filed by the defendants, and oral argument thereon was 
had before the court on various dates. On July 26, 1939 the 
District Court sustained the defendants’ demurrer to the indict- 
ment and dismissed the indictment. The District Court filed 
a written opinion and gave as its principal reason for holding 
that the indictment did not charge a violation of section 3 of 
the Sherman Antitrust Law that the practice of medicine was 
not a trade. 

The United States appealed the decision of the District Court 
to the Court of Appeals of the District of Columbia. While 
the case was pending in the Court of Appeals of the District 
of Columbia the United States filed a petition in the Supreme 
Court of the United States requesting that court to remove 
the case from the Court of Appeals of the District of Columbia 
to the United States Supreme Court for decision. The Supreme 
Court of the United States refused to order the case removed. 

Thereafter printed briefs and arguments were filed by both 
sides in the Court of Appeals of the District of Columbia and 
in due course oral argument was had before the Court of 
Appeals. On March 4, 1940 the Court of Appeals filed its 
decision and written opinion reversing the order of the District 
Court and ordering that the case be remanded to the District 
Court for trial. The Court of Appeals in its opinion said that 
the practice of medicine was a trade. 

The defendants filed a petition for certiorari in the Supreme 
Court of the United States requesting that court to review the 
decision of the Court of Appeals. The United States in its 
reply to defendants’ petition requested the Supreme Court of 
the United States not to review the decision of the Court of 
Appeals at that time on the demurrer but to require the defen- 
dants to stand trial and thereafter when all the evidence was 
in the record to review it if it saw fit to do so. The Supreme 
Court denied the defendants’ petition for certiorari, without an 
opinion, and as a result the defendants were required to go 
to trial in the District Court of the United States at Wash- 
ington, D. C. 

On Feb. 5, 1941 the trial began before a jury in the District 
Court. The trial continued each day until April 4, 1941, when 
it was concluded, At the conclusion of the evidence for the 
United States the court directed the jury to return a verdict 
of not guilty as to Harris County Medical Society, Washing- 
ton Academy of Surgery, Dr. Leon Alphonse Martel and Dr. 
Joseph Rogers Young. At the conclusion of all the evidence 
the defendants requested the court to direct the jury to find 
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the defendants “not guilty,” but the court denied the request 
and, after instructing the jury as to the law of the case, sub- 
mitted the case to the jury. The jury found the American 
Medical Association and the Medical Society of the District of 
Columbia guilty as charged in the indictment; that is, guilty 
of combining and conspiring to restrain trade in the District 
of Columbia. The jury acquitted all of the remaining defen- 
dants. Counsel for the two corporations being of the opinion 
that a verdict which convicted the principal and acquitted the 
agents through which the principal allegedly acted was a 
legally impossible verdict, filed motions requesting the court to 
set aside the verdicts of conviction and discharge the corpora- 
tions or to grant these corporations a new trial. The court 
denied these motions on May 29, 1941 and on that day entered 
judgment on the verdicts against the corporations and assessed 
a fine against the American Medical Association in the sum 
of $2,500 and against the Medical Society of the District of 
Columbia in the sum of $1,500. 

During the course of the trial the court refused to permit 
the defendants to prove that Group Health Association, a 
membership corporation not for profit, organized under the 
laws of the District of Columbia, received a subsidy of $40,000 
from Home Owners Loan Corporation and other subsidies 
from private sources; refused to permit the defendants to prove 
coercion to require employees of various government depart- 
ments to join Group Health Association; refused to permit 
the defendants to prove that Group Health Association was 
guilty of advertising for and soliciting of members; refused to 
permit the defendant to prove that they had been adyised by 
the best legal talent available that Group Health Association 
was illegally practicing medicine and engaged in the operation 
of an insurance company contrary to law, and refused to permit 
the defendants to prove that Group Health Association and 
the doctors employed by it were violating the Principles of 
Medical Ethics of the medical profession. The principal reason 
given by the court for refusing to permit the defendants to 
make the aforesaid proof was that even if Group Health Asso- 
ciation was violating the law that fact would not authorize or 
warrant the defendants violating the law in an effort to restrain 
them and that therefore the proof was immaterial. The court 
seemed to be of the opinion that if the activities of Group 
Health Association were contrary to law it was the duty of 
the public prosecutor to prosecute them and not the privilege 
of the defendants to attempt to restrain them. 

The court submitted to the jury for its determination as a 
question of fact whether the defendants combined or conspired 
to restrain trade in the District of Columbia unreasonably and 
the jury found the two corporations guilty. The court has 
refused to set the verdicts aside. 

The Board of Trustees has been advised by counsel for the 
American Medical Association that new and novel questions 
of law are involved in this case and that there is a fair chance 
that the Court of Appeals of the District of Columbia will 
decide that the District Court committed reversible error in 
many of its rulings on the evidence, in refusing to permit the 
defendants to make proof as hereinbefore stated, in denying 
the motions of the defendants to direct a verdict in their favor, 
in certain instructions which it gave to the jury and in denying 
the motions of the defendants to set aside the verdict of the 
jury finding the two corporations guilty when the jury had 
found all the alleged agents of the corporations not guilty, 
Counsel for the American Medical Association further advise 
that even should the Court of Appeals refuse to reverse the 
various rulings of the trial court and grant a new trial there 
is a fair chance that the Supreme Court of the United States 
will reverse the previous ruling of the Court of Appeals that 
the practice of medicine is a trade or will hold that the defen- 
dants are in the same class as labor unions and not subject to 
the provisions of the Sherman Antitrust Law or will hold that 
the evidence fails to show that the defendants combined and 
conspired to restrain trade or will hold that the trial court 
committed reversible error in its rulings during the course of 
the trial or in its instructions to the jury. 
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The Board of Trustees recommends to the House of Dele- 
gates that counsel for the American Medical Association be 
requested and directed to appeal the judgment based on the 
verdict of guilty against the American Medical Association in 
the case of United States vy. American Medical Association 
et al., District Court of the United States for the District of 
Columbia, number 63221. 

In submitting this report, the Chairman of the Board of 
Trustees discussed to some extent the possibilities concerning 
the nature of future developments with respect to the case of 
the United States versus the American Medical Association 
et al, 

Dr. Booth, on request of the Speaker, presented to the House 
Mr. E. M. Burke, counsel for the American Medical Asso- 
ciation, who outlined the situation with respect to this case. 

After discussion, this report of the Board of Trustees, which 
had been referred to the Reference Committee on Executive 
Session, was considered by the entire House in executive ses- 
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sion, on motion of Dr. Thomas A. McGoldrick, chairman of 
that reference committee, seconded by Dr. George W. Kosmak, 
New York, and carried. 

Dr. Holman ‘Taylor, Texas, moved that the House of Dele- 
gates heartily approve and commend this report of the Board 
of Trustees, and the motion was- duly seconded. 

Dr. T. K. Gruber, Michigan, moved that Dr. Taylor’s motion 
be amended by adding to it the statement that the Board of 
Trustees be instructed by the House of Delegates to direct 
counsel for the American Medical Association to appeal the 
judgment, based on the verdict of guilty, against the American 
Medical Association in the case of United States v. American 
Medical Association et al., District Court of the United States 
for the District of Columbia, number 63221, and the amend- 
ment was accepted by Dr. Taylor and his second. 

After discussion, Dr. Taylor's motion as amended was car- 
ried by a rising vote, there being not one dissenting vote. 
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AMERICAN MEDICAL ASSOCIATION ». UNITED 
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA. 


No. 201. Argued December 11, 14, 1942.—Decided January 18, 1943. 


Petitioners, the American Medical Association and the Medical So- 
ciety of the District of Columbia (corporations), were indicted 
and convicted of conspiring to violate §3 of the Sherman Act by 
restraining trade or commerce in the District of Columbia. Two 
unincorporated associations and twenty-one individuals (some of 
whom were officers or employees of one or the other of the peti- 
tioners; others were physicians practicing in the District of Co- 
lumbia and members of the petitioners) were codefendants but 
were acquitted by directed verdict or found not guilty. The in- 
dictment charged that,-to prevent Group Health—a nonprofit cor- 
poration organized by Government employees to. provide medical 
‘care and hospitalization on a risk-sharing prepayment basis, and 
employing full-time physicians on a salary basis—from carrying 
out its objects, the defendants conspired to coerce practicing phy- 
sicians, members of the petitioners, from accepting employment under 
Group Health; to restrain practicing physicians, members of the 
petitioners, from consulting with Group -Health’s doctors who 
might desire to consult with them; and to restrain hospitals in and 
about Washington from affording facilities for the care of patients 
of Group Health’s physicians. Held:  — 

1. It is unnecessary here to decide, and the Court does not decide, 
whether a physician’s practice of his profession constitutes trade 
under § 3 of the Sherman Act. P. 528. 

2. Group Health is engaged in “trade” within the meaning of § 3 
of the Sherman Act, notwithstanding that it is codperative and pro- 

- cures service and facilities on behalf of its‘members only. P. 528. 

3. The indictment in this case charges a conspiracy to restrain and 
obstruct the business of Group Health, and therefore a conspiracy in 
restraint of trade. or commerce in violation of § 3 of the Sherman 
Act. P. 528. 


“Together with No. 202, Medical Society of the District of Colum- 
bia v. United States, also on writ of certiorari, post, p. 613, to the 
United States Court of Appeals for the District of Columbia. — 
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4, The fact that the defendants were physicians and medical 
organizations is of no significance, if the purpose and effect of their 
conspiracy was obstruction and restraint of the business of Group 
Health, since §3 prohibits “any person” from imposing the pro- 
scribed restraints. P. 528. ° 

5. The courts below correctly construed the indictment in this _ 
case as charging a single conspiracy to obstruct and restrain the 

’ business of Group Health—the recited “purposes” constituting 
merely different steps toward the accomplishment of that end—and 
‘the cause was submitted to the jury on this theory. Petitioners’ 
challenge of ‘the validity of the general verdict of guilty—based in . 
effect. on the contention that the indictment charged five separate 
conspiracies, and that the defendants were entitled to have the - 
trial court rile upon the sufficiency in law of each of the charges— 
therefore fails. P. 532. 

6. The evidence in the case was sufficient for submission to the 

: jury. P. 533. 

7. The dispute between petitioners (and their members) and 
Group Health (and its members) was not one “concerning terms 
and conditions of employment,” and therefore petitioners’ activities 
were not exempted, by § 20 of the Clayton Act as expanded by § 13 
of the Norris-LaGuardia Act, from the operation of the Sherman 
Act. P. 533. 

130 F. 2d 233, affirmed. 


CERTIORARI, post, p. 613, to review the affirmance of con- 
victions for violation of.the Sherman Antitrust Act. 


Messrs. Seth W. Richardson and William E. Leahy, with 
whom Messrs. Edward M. Burke and Charles 8S. Baker 
were on the brief, for petitioners. 

The word “trade” in § 3 of the Sherman Act does not 
include the practice of medicine and the rendering of 
medical services as described in the indictment, because 
they are not “commercial” in nature. The natural mean- 
ing and judicial definitions of the word “trade” exclude 
the professions. Federal Club v. National League, 259 
U.S. 200; Federal Trade Comm’n v. Raladam Co., 283: 
U. 8. 643. 
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Apex Hosiery Co. v. Leader, 310 U. S. 469, held in sub- 
stance and effect that no: activity could be in “trade” 
within the meaning of either § 1 or § 3 of the Sherman Act 
unless it was a “commercial” activity. a 

None of the five activities alleged to have been re-. _ 
strained were “trade” under the Sherman Act. Group — 
_ Health was organized under sections of the District of - 
Columbia Code providing for the incorporation of chari-: 
table, educational, ‘and religious associations. Its sole 
activities are to collect dues from its members, pay rent. 
for-and maintain a suite of doctors’ offices, with the usual - 
appurtenances thereto, employ doctors to render medical. 
services, within limits, to its members and to pay, within 
limits, the hospital bills of its members. Such activi- 
ties are not “commercial” or “business” activities. 

The members of Group Health are not engaged in a 
“commercial” or “business” activity; the activity of the 
doctors employed by Group Health is not “commercial” 
or “business” activity; the practice of medicine by the ‘ 
medical profession generally is not-a “commercial” or 
“business” activity; and. the Washington hospitals, or 
that part of their activities here involved, are not “com- 
‘mercial” or “business” activities. 

If any one of the five activities alleged to have been 
restrained was not “trade” under § 3 of the Sherman Act, 
then no one is able to determine whether or not the jury 
returned its verdict based on a restraint of an activity 
that was not “trade” under § 3 of the Sherman Act. 
Stromberg v. California, 283 U. 8. 359, 367-370; Thorn- 
hill. v. Alabama, 310 U. 8. 88, 96; Garland .v. Davis, 4 
How. 131; Baltimore & Ohio R. Ca. v. Reeves, 10 F. 2d 
329, 330, 331; Patton v. Wells, 121 F. 337, 340; St. Louis, 
I. M. & 8. Ry. Co. v. Needham, 63 F. 107, 1138, 14: Man- 
derville v. Cookenderfer, 3 Craneh, C. oe (3 D. C.) 257, 
Fed. Cas. No. 9,009. Furthermore, if any one of the five 
activities alleged to have been restrained was not “trade” 
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under § 3 of the Sherman Act, the court erroneously 
charged the jury that restraint on any one of the five 
classes alleged to have been restrained was sufficient to 
convict. Stromberg v. California, supra; Maryland v. 
Baldwin, 112 U. S. 490, 493. . 

The word “restraint” in.§ 3 of the Sherman Act does 
not include any restraint that does not fix prices or sup- 
press competition to the extent that market prices are 
substantially affected to the injury of the public. Apex 
Hosiery Co. v. Leader, 310 U.S. 469; International Union . 
v. Donnelly Garment Co., 119 F. 2d 892, 898; Gunders- 
heimer’s v. Bakery Workers’ Union, 73 App. D. C. 352, 
353, 119 F. 2d 205, 206; United States v. Local 807, 118 

' F. 2d 684-689, affirmed 315 U.S. 521; International Assn. 
v. Pauly Jail Bldg. Co., 118 F. 2d 615, 621; United States 
v. Gold, 115 F. 2d 236-238; Konecky v. Jewish Press, 288 
F. 179; and Swartz v. Forward Assn., 41 F. Supp. 294. 

The indictment herein did not attempt to charge price 
fixing or suppression of competition that affected market 
prices to the injury of the public. No such contention 
ever appeared until after the opinion in the Apex case. 

A dispute concerning terms and conditions of employ- 
ment of doctors, which was within the Clayton and Nor- 
ris-LaGuardia Acts, was involved, in which petitioners 
were interested. The case is therefore not within the 
Sherman Act. 

The dispute concerning terms and conditions of employ- 
ment of doctors arose in the following manner: When a 
committee of the executive committee of the District So- ° 
ciety and representatives of Group Health conferred for 
the first time, a controversy arose, the matrix of which 
was the terms and conditions of employment by Group 
Health of members of the District Society to perform 
Group Health’s corporate medical work. Group Health 
rejected an offered basis of employment of members of the 

' District Society, insisted upon dictating the terms, con- 
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ditions, and method of payment of compensation and of 
employing members of the District Society, regardless 
of whether Group Health’s plans were illegal or in con- 
flict with the constitution and employment rules of the 
District Society. This controversy over terms and con- 
‘ditions of employment continued throughout the indict- 
ment period and was involved in all of the activities 
charged or proven. See United States.v. Hutcheson, 312 
U.S. 219; United States v. Carrozzo, 37 F. Supp. 191, af- 
firmed, 313 U.S. 508; New Negro Alliance v. Sanitary Gro- 
cery Co., 303 U. S. 552; Drivers Union v. Lake Valley 
Co., 311 U. S. 91; Gundersheimer’s.v. Bakery Workers’ 
Union, 73 App. D. C. 352, 353, 119 F. 2d 205, 206; Inter- 
national Union v. Donnelly Garment Co., 119 F. 2d 892, 
898; Internationl Assn. v. Pauly Jail Bldg. Co., 118 F. 2d 
615, 621. 


Mr. John ‘Henry Lewin and Assistant Attorney Gen- 
eral Arnold, with whom Solicitor General Fahy and 
Messrs. Charles H. Weston and Richard S. Salant were 
on the brief, for the United States. . 

Petitioners.conspired to boycott Group Health in order 
to prevent it from marketing medical services in compe- 
tition with petitioners’. doctor members. Such a boy- 
cotting combination to exclude a competitor from the 
market is a restraint of trade prohibited by the Sherman 
Act. The decisions have not been rested upon the ground 
that there had been price-fixing or that competition had 
‘been suppressed to the extent-that market prices were 
substantially affected. Montague & Co. v. Lowry, 193. 
U.S. 38; Straus v. American Publishers’ Assn., 231 U.S. 
222; Eastern States Retail Lumber Dealers’ Assn. v. 
United States, 234 U.S. 600; Binderup v. Pathe Ex- 
change, 263 U. S.291; Paramount Famous Lasky Corp. v. 
United States, 282 U. 8. 30; United States v. First Na- 
tional Pictures, 282.U. 8. 44; Sugar Institute v. United. 
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States, 297 U.S. 553, 587-589, 601; Fashion Originators’ 
Guild v. Federal Trade Comm’n, 312 U.S. 457. 

Apex Hosiery Co. v. Leader, 310 U.S. 469, did not hold 
that the restraints of trade condemned by the Sherman 
Act are limited to those involving price-fixing or a sup- 
pression of competition which substantially affects market 
prices.: The case held only that the restraints prohibited 
by the Act are those which suppress or substantially 
restrict competition in the marketing of goods or 
services and price-fixing was referred to merely as one 
conspicuous example of the type of restraint declared il- 
legal. This interpretation of the Apez case is confirmed by 
Fashion Originators’ Guild. v. Federal Trade Comm'n, 
312 U.S. 457, which held that an intent to increase prices 
is not “an ever-present essential” of conduct constituting 
a violation of the Sherman Act. 

The. conspiracy to prevent Group Health from success- 
fully carrying on its business of furnishing medical service 
to members of the consuming public was a restraint of ~ 
trade prohibited by the Sherman Act. The Act applies 
to restraints upon competition in providing services. as 

“well as goods and Congress cannot be presumed to have in- 

‘tended to exclude consumers of medical service from the 
protection extended generally to purchasers and consum- 
ers of goods or services. 

“ Group Health was engaged 1 ina large-scale undertaking 
to provide medical service in exchange for payment of 

_dues. This exchange of service for‘money is trade in the 
primary and most usual meaning of the word. The fact 
that Group. Health is a non-profit corporation is imma- 
terial. Its business operations were trade, although car- 
ried on for the benefit of its consumer-members rather 
than for the benefit of stockholders. 

The district court advised the jury that the indictment 
alleged that petitioners conspired to restrain Group 
Health, the doctors on its staff, other doctors, and the 
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Washington hospitals. But it further advised the jury - 
that the indictment alleged that the “plan-and purpose” 

of the conspiracy was to “hinder and obstruct” Group 

Health and the doctors on its staff, in certain specified 

ways. 

The jury, in order to opuivint: was required to find not 
only that there was a conspiracy to restrain trade in one 
of the several ways mentioned by the court (1. e., to re- 
strain Group Health, its doctors, other doctors, or the 
hospitals) but also that the plan snd purpose of the con- 
spiracy was to obstruct and interfere with Group Health 
"in its business of providing medical care for its members. 
The jury was instructed, in other words, that restraint 
upon the business of Group Health was an essential ele- 
ment of the conspiracy charged against petitioners. 

Under the district court’s charge to the jury, petitioners’ 
convictions must be sustained if the restraints upon the | 
trade of Group Health are within the ban.of the statute: 
Butif the application of the Act to restraints upon indi- 
vidual doctors in the pursuit of their calling is an essential 
issue in this case, such restraints’are within the scope of . 
the common-law concept, embodied i in the Sherman Act, 
of restraint of trade. 

Section 20 of the Clayton Act grants immunity only © 
’ where there is dispute concerning some question of em- 
ployment involving the employer-employee relationship. 
‘Petitioners cannot subsume themselves: under the class 
of employee representatives. under the Act since peti- - 
‘tioners’ members were not employees and did not want 
to be employees. Rather, petitioners are analogous to a 
trade association representing independent business units. 
Nor was the controversy itself of a. kind contemplated by 
the Clayton Act. The dispute between petitioners and 
Group Health was as to whether the latter’s method of 
providing medical services should be permitted to operate. 
A controversy of this kind, between competitors and 


526 OCTOBER TERM, 1942. 
Opinion of the ‘Court. 317 U.S. 


concerning competition, is not within the scope of § 20. 
Columbia River Packers Assn. v. Hinton, 315 U. S. 148. 
A further factor ‘establishing the inapplicability of the 
Clayton Act is that, even assuming that petitioners were 
“employee representatives,” there was no! employer-em- 
ployee relationship in respect of Group Health and its 
doctors. Group Health’s doctors are independent con- 
tractors, not employees. Therefore the relationship — 
-which was of concern to Congress in its enactment of the 


Clayton ‘and Norris-LaGuardia Acts is entirely lacking 
here. 


wr. Justice Rozerts delivered the opinion of the Court. 


Petitioners have been indicted and convicted of .con- 
spiring to violate § 3 of the Sherman Act,’ by restraining 
trade or commerce in the District of Columbia. They’ are 
respectively corporations of Illinois and of the Distrivt of — 
Columbia. Joined with them as defendants were two 
unincorporated associations and twenty-one individuals, , 
some of whom are officers or employes of one or other of 
the petitioners, the remainder being physicians practicing | 
in the District of Columbia and members of the petition-_ 
ers serving, as to some of them, on various committees of 
the petitioners having to do with professional ethics and’ 
with the practice of medicine by petitioners’ members. 

For the moment it is enough to say that the indictment 
charged a conspiracy to hinder and obstruct tle opera- 
‘tions of Group Health Association, Inc., a nonprofit cor- 
poration organized by Government employes to provide 
‘medical care and hospitalization on a risk-sharing prepay- 
ment basis. Group Health employed physicians on a full 
time salary basis and sought hospital facilities for the 
treatment of members and their families. This plan was 
contrary to the code of ethics-of the petitioners. The in- 


1 Act of July 2, 1290, § 3, c. 647, 26 Stat. 209, 15 U.S. C. §3. 
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dictment charges that, to prevent Group Health from 
carrying out its objects, the defendants conspired to coerce 
practicing physicians, members of the petitioners, from. 
accepting employment under Group Health, to restrain 
practicing physicians, members of the petitioners, from 
consulting with Group Health’s doctors who might desire 
to consult with them, and to restrain hospitals in and about 
the City of Washington from affording facilities for the 
care of patients of Group Health’s physicians. 

The District Court sustained a demurrer to the indict- 
ment on the grounds, amongst others, that neither the 
practice of medicine nor the business of Group Health is 
trade as the term is used in the Sherman Act? On ap- 
peal the Court of Appeals reversed, holding that the re- 
straint of trade prohibited by the statute may extend both 
to medical practice and to the operations of Group 
Health,’ 

The case then went to trial in the District Court. Cer- 
tain defendants were acquitted by direction of the judge. 
Asto the others, the case was submitted to the jury, which 
found the petitioners guilty and all the other defendants 
not guilty. From judgments of conviction the peti-. 
tioners appealed to the Court of Appeals, which reiterated 
its ruling as to the applicability of §3 of the Sherman 
Act, considered alleged trial errors, and affirmed. the 
judgments.* 

We granted certiorari limited to three questions which 
we thought important: 1. Whether the practice of medi- 
cine and the rendering of medical services as described 
in the indictment are “trade” under § 3 of the Sherman 
Act. 2. Whether the indictment charged or the evidence 


2 Umted States v. American Medical Association, 28 F. Supp. 752. 

8 United States v. American Medical Association, 72 App. D. C. 12, - 
110 F. 2d 703, 710, 711. 

* American Medical Association \ v. United States, 76 U. S. App. 
‘D.C. 70, 180 F. 2d 233. 
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‘proved “restraints of trade” under §3 of the Sherman 
Act. 3.:Whether a dispute concerning terms and condi- 
‘tions of employment under the Clayton and Norris-La- 
Guardia Acts was involved, and, if so, whether petitioners - 
were interested therein, and therefore immune from 

prosecution under the Sherman Act. 

First. Much argument has been addressed to the 
question whether a physician’s practice of his profession 
constitutes trade under § 3 of the Sherman Act. In the 
light of what we shall say with respect to the.charge laid 
in the indictment, we need not’ consider or decide this 
question. 

Group Health is a membership corporation engaged in 
business or trade. Its corporate activity is the consum- 
mation of the cooperative effort of its members to obtain 
for themselves and their families medical service and 
hospitalization on. a risk-sharing prepayment basis. The 
corporation collects its funds from members. With these 
funds physicians are employed and hospitalization pro- 
cured on behalf of members and their dependents. The 
‘fact that it is codperative, and procures service and facil- 
ities on behalf of its members only, does not remove its 
activities from the sphere of business.° 

If, as we hold, the indictment charges a single con- 
spiracy to restrain and obstruct this business it charges a ‘ 
conspiracy in restraint of trade or commerce within the 
statute. As the Court of Appéals properly remarked, the. 
‘calling or occupation of the individual physicians charged 
as defendants is immaterial if the purpose and effect of. 
their conspiracy was such obstruction and restraint of the 
business .of Group Health. The court said:° “And, of 


5Compare Associated Press v. Labor Board, 301 U.S. 103, 128-9; 
In re Duty on Estate of Incorporated Council, 22 Q..B. 279, 293; 
Maryland & Virginia Milk Produccrs’ Assn. v. District of Columbia, 
119 F. 2d 787, 790; La Belle v. Hennepin County Bar Assn., 206 Minn. 
73 App. D. C. 399, 119 F. 2d 787, 790; La Belle y. Hennepin County 
Bar Assn., 206 Minn. 290, 294; 288 N. W. 788, 790. 

610 F.2d 711. | 
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course, the fact. that defendants are physicians ‘nil medi- 
cal organizations is of no significance, for Sec. 3 prohibits 
‘any person’ from imposing the proscribed restraints . . .” 
It is urged that this was said before this Court decided 
Apex Hosiery Co. v. Leader, 310 U. S. 469. But nothing 
in that decision contradicts the proposition. .stated. 
Whether the conspiracy was aimed at restraining 
or destroying competition, or had as its purpose a 
restraint of the free availability of medical or hospital 
services in the market, the Apex case places it within the 
scope of the statute.’ 

. Second. This brings us to consider whether the indict- 
ment charged, or the evidence proved, such a conspiracy 
in restraint of trade. The allegations of the indictment 
are lengthy ahd detailed. After naming and describing 
the defendants and the Washington hospitals, it devotes 
many paragraphs to a recital of the plan adopted by 
Group Health and alleges that, principally for economic 
reasons, and because of fear of business competition, the 
. defendants have opposed such projects. _ 

The indictment then recites the size and importance 
of the petitioners, enumerates means by which they can 
prevent their members from serving Group Health plans, 
or consulting with physicians who work for Group Health, 
and can prevent hospitals from affording facilities to 
Group Health’s doctors. 

In charging the conspiracy, the indictment describes 
the organization and operation of Group Health and 
states that, from January 1937 to the date of the indict- 
-ment, the deferidants, the Washington hospitals, and 
others cognizant of the premised facts, “have combined 
and conspired together for the purpose of restraining’ 
trade in the District of Columbia, ...” In five para- 
graphs the pleading states the purposes of the conspiracy. 


7 Compare Fashion Originator’s Guild v. Federal Trade Commission 
312 U.'S. 457, 465, 466, 467. 
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The first is the purpose of restraining Group Health 
from doing business; the second, that of restraining mem- 
bers of Group Health from obtaining adequate medical 
care according to Group Health’s plan; the third, that of 
restraining doctors serving Group Health in the ‘pursuit 
of their ‘calling; the fourth, that of restraining doctors 
not on Group Health’s staff from practicing in the Dis- 
- trict of Columbia in pursuance of their calling; and the 
fifth, that of restraining the Washington hospitals i in the 
business of operating their hospitals. 

After reciting certain of the proceedings and plans 

adopted to forward the conspiracy, the indictment alleges 
that the conspiracy, and the intended restraints which 
have resulted from it, have been effectuated “in the fol- 
lowing manner and by the following means”; and alleges 
- that the defendants have combined and conspired “with 
the plan and purpose to hinder and obstruct Group 
Health Association, Inc. in procuring and retaining on 
its medica] staff qualified doctors and to hinder and 
obstruct the doctors serving on that staff. from obtaining 
' consultations with other doctors and-specialists practic- 
ing in the District of Columbia.” It states that, pur- 
suant to this plan and purpose, the defendants have 
‘resorted to certain means to accomplish the end, and 
recounts them. 

In another paragraph, ‘the defendants are ares to 
_ have conspired with “the plan and purpose to hinder and 
obstruct Group Health Association, Inc. in obtaining 
access to hospital facilities for its members and to hinder 
and obstruct the doctors on the medical staff of Group. 
Health from treating and operating upon their patients in’ 
Washington hospitals.” It is alleged that, pursuant to 
this plan and purpose, defendants have done certain acts 
to deter hospitals with which they were connected and 
aver which they exercised influence, from affording hos- — 
pital facilities to Group Health’s doctors. 


c 
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The petitioners’ contention is, in effect, that the indict- 
ment charges five separate conspiracies defined by their 
separate and recited purposes, namely, conspiracy to ob- 
struct the business of Group Health, to obstruct its mem- 
bers from obtaining the benefit of its activities, to obstruct 
its doctors from serving it, to obstruct other doctors in the 
practice of their calling, and to restrain the business of 
Washington hospitals. The petitioners say that they were 
entitled to have the trial court rule upon the sufficiency in 
law of each of these charges and, as this was not done, the 
general verdict of guilty cannot stand.. They urge that 
even though some of the named purposes relate to the 
business of Group Health, and that business be held trade 
within the meaning of the statute, yet, as the practice of 
medicine by doctors not employed by Group Health is not 
trade, and the operations of Washington hospitals are not 
trade, ‘the last two purposes specified cannot constitute 
violations of §3 and the jury should have been so in- 


structed. In this view they insist that the jury may have. . 


convicted them of restraining physicians unconnected 
with Group Health, or of restraining hospitals, and, if so, 
the verdict and judgment cannot stand. 

If in fact the indictment charges a single conspiracy to 
obstruct and restrain the business of Group Health, and 
if the recited purposes are really only subsidiary to that 
main purpose or aim, or merely different steps toward the 
accomplishment of that single end, and if the cause was 
submitted to the jury on this theory, these contentions 


fail. 


When the case first went to the Court of Appeals that 
tribunal construed the indictment as charging but a single 
conspiracy. It said: * “The charge, stated in condensed 
form, is that the medical societies combined and conspired 
to prevent the successful operation of Group Health’s 


$110 F. 2d 711. 
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plan, and the steps by which this was to be effectuated 
were as follows: (1) to impose restraints on physicians 
affliated with. Group Health by threat of expulsion or 
actual expulsion from the societies; (2) to deny them the 
essential professional contacts with other physicians; and 
(8) to use the coercive power of the societies to deprive 
them of hospital facilities for their patients.” 

- In the trial, the District Court conformed its rulings to 
this decision and submitted the case to the jury on the 
theory that the indictment charged but one conspiracy. 
'- We think the courts below correctly construed the in- 
dictment. It is true that, in describing the conspiracy, 
five purposes are stated which the conspiracy was intended 
.to further, but, in a later paragraph, still in the charging 
part of the instrument, it is alleged that the purpose was 
to hinder and obstruct Group Health in various ways and 
by various coercive measures, which are identical with 
the’ “Purposes” before stated. The trial judge, after call- . 
. ing the Jury’s attention to the juxtaposition of these two 
formulations of the charge, added: 

“These purposes, it is alleged, were to be attained by 
certain coercive measures against the hospitals and doc- 
tors designed to interfere with employment of doctors by 
Group Health and use of the hospitals by members of its 
medical staff and their patients. . . . 


In inimediate context the judge added: 


“To sustain that charge the Government must prove 

- beyond a reasonable doubt that a conspiracy did in fact: 

exist to restrain trade in the District in at least one of the 

several ways. alleged, and according to the’ particular pur- 
pose and plan set forth. 

At another point, the trial judge summarized the Gov- . 
ernment’s claim that the evidence in the case showed op- 
position by the petitioners to Group Health and its plan; 
that they feared competition between the plan and the . 
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organized physicians and that, to obstruct and destroy - 
such competition, the petitioners conspired with certain 
officers and members and hospitals to prevent successful 
operation of Group Health’s plan by imposing restraints 
upon physicians affiliated with Group Health, by denying 
such physicians professional contact and consultation 
with other physicians, and by coercing the hospitals to 
‘deny facilities for the treatment of their patients. Again 
the judge charged: “Was there a conspiracy to restrain 
trade in one or more of the ways alleged?” And again:- 
“Tf it be true . . . that the District Society, acting only to 
protect its organization, regulate fair dealing among its 
members, and maintain and advance the standards of med- 
ical practice, adopted reasonable rules and measures to 
those ends, not calculated to restrain Group Health, there 
would be no guilt, though the indirect effect may have 
been to cause some restraint against Group Health.” 

We need add but a word as to the sufficiency of the 
proof to sustain the charge. The petitioners in effect chal- 
lenge the sufficiency, in law, of the indictment. They 
hardly suggest that if the pleading charges an offense 
there was no substantial evidence of the commission of 
the offense. But, however the argument is viewed, we 
agree with the courts below that the case was one for sub- 
mission to a jury. No purpose would be served by 
detailed discussion of the proofs. 

Third. We hold that the dispute between petitioners 
and their members, and Group Health and its members, 
was not one concerning terms and conditions of employ- 
tnent within the Clayton ® and the Norris-LaGuardia *° 
Acts. 

Section 20 of the Clayton Act, as expanded by § 13 of 
the Norris-LaGuardia Act, is the only legislation which 


» 38 Stat. 730, §§ 6 and 20, 15 U.S. C. 17, 29 U.S. C. 52. 
10 47 Stat. 70, §§ 4, 5, 6, 8 and 13, 29 U.S. C. §§ 104, 105, 106, 108 
and 113. 
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can have any bearing on the case. Section 20 applies to 
‘eases between “an employer and employees, or between 
employers and employees, or between employees, or be- 
tween persons employed and persons seeking employment, 
involving, or growing out-of, a dispute concerning terms 
or conditions of employment .. .”; and provides that 
none of the acts specified in the section shall “be con- 
sidered or held to be violations of any law of the United - 
States.” 

_ Section 18 of the Norris-LaGuardia Act defines a labor - 
dispute as including “any controversy concerning terms or 
conditions of employment, or concerning the association 
or representation of persons in negotiating, fixing, main- 
taining, changing, or seeking to arrange terms or condi- 
tions of employment, regardless of whether or not the 
disputants stand in the proximate relation of employer. 
and employee.” It also provides that “A case shall be 
held to involve or to grow out of a labor dispute when 
the case involves persons who are engaged in the same 
industry, trade, craft, or occupation; or have direct or 
indirect interests therein; or who are employees of the 
same employer; or who are members of the same or an 
affiliated organization of employers or employees; whether 
such dispute is (1) between one or more employers or 
associations of employers and one or more employees or 
associations of employees; (2) betweén one or more em- 
ployers or associations of employers and one or more 
‘employers or associations of employers; or (3) between 
one or more employees or associations of employees and 
one or more employees or associations of employees; or. 
when the case involves any conflicting or competing in- 
terests in a ‘labor dispute’ (as defined in this section) of 
‘persons participating or mnienetes therein (as defined in, 
this section).” 
Citing these provisions, the petitioners insist that élicii 
dispute with Group Health was as to terms and conditions 
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of cnplownent of the doctors employed by Group Health . 
since the District Medical Society objected to its members, 
or other doctors; taking employment under Group Health 
on the terms. offered by that corporation. They assert, 
that § 20 of the Clayton Act, as expanded by § 13 of the 
Norris-LaGuardia Act, includes all persons and associa- 
‘tions involved in a dispute over terms and conditions of 
employment who are engaged in the same industry, trade, : 
craft, or occupation, or have direct or indirect interests 
therein, And they rely upon our decisions in New Negro: 
' Alliance v. Sanitary Grocery Co., 303 U. 8. 552; and 
Drivers’ Union v. Lake Valley Co., 311 U.S. 91, as bring- 
ing within the coverage of the acts a third party, even 
though that party be a corporation not in trade, and em- 
ployers and employers’ associations even though they be 
only indirectly interested in the controversy. They insist 
that as the petitioners and Group Health, its members. 
and doctors, other doctors and the hospitals, were either 
directly or indirectly interested in a controversy which - 
concerned the terms of employment of doctors by Group 
Health, the case falls within the exemption of the statutes 
and they cannot be held criminally liable fora violation 
of the Sherman Act: . 

It seems plain enough that the Clayton and Norris- 
LaGuardia Acts were not intended to immunize such a 
dispute as is presented in this case. Nevertheless, it is 
not our province to.define the purpose of. Congress apart 
from what it has said in its enactments, and, if the peti- 
tioners’ activities fall within the classes defined by the 
acts, we are bound to accord petitioners, especially in a 
criminal case, the benefit of the legislative provisions. 

We think, however, that, upon analysis, it appears. that 
petitioners’ activities are not within the exemptions 
granted by, the statutes. Although the Government as- 
serts the contrary, we shall assume that the doctors having 
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contracts with Group Health were employes of that corpo- 
ration. The petitioners did not represent present or pro- 
spective employes. Their purpose was to prevent anyone 
’ from taking employment under Group Health. They 
_were interested in the terms and conditions of the em- 
ployment only in the sense that ‘hey desired wholly to 
prevent Group Health from functioning by having any 
_ employes. Their objection was to its method of doing 
business. Obviously there was no dispute between Group 
Health and the doctors it employed or might employ 
in which petitioners were either directly or indirectly 
interested. , ' 

In truth, the petitioners represented physicians who de- 
sired that they and all others should practice inde- 
pendently on a fee for service basis, where whatever 
arrangement for payment each had was a matter that lay 
between him and his patient in each individual case of 
service or treatment. The petitioners were not an asso- 
ciation of employes in any proper sense of the term. They 
were an association of individual practitioners each exer- 
cising his calling as an independent unit. These inde- 
pendent physicians, and the two petitioning associations 
which represent them, were interested solely in preventing — 
the operation of a business conducted in corporate form by 
Group Health. In this aspect the case is very like Co- 
lumbia River Packers Assn. v. Hinton, 315 U. S. 148. 
What was there decided requires a holding that the peti- 
tioners’ activities were not exempted by the Clayton and- 
the Norris-LaGuardia Acts from the operation of the 
Sherman Act. 

The judgments are 

Affirmed. 


Mr. Justice Murpuy and Mr. Justice JAcKson took 
no part in the consideration or the decision of this case. 


